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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

TABITHA NICHOLS, 

 

     Petitioner, 

 

vs. 

 

MARCUS POINTE LEARNING CENTER, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

   Case No. 10-10317 

   

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held in this case 

on February 4, 2011, in Tallahassee, Florida, before W. David 

Watkins, the duly-designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Tabitha Nichols, pro se 

      8020 Short Drive, No. 1 

      Pensacola, Florida  32514 

 

 For Respondent:  Marcus Point Learning Center 

      c/o Ms. Ellen Welch, Owner 

      6025 Enterprise Drive 

      Pensacola, Florida  32505 

 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice pursuant to chapter 760, Florida Statutes, 

by refusing to rehire Petitioner following her pregnancy and 

subsequent childbirth. 
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PRELIMINARY STATEMENT 

 Petitioner filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (Commission) on May 11, 

2010.  The Complaint alleged discrimination on the basis of race 

and sex (pregnancy).  The Commission entered a Notice of 

Determination: No Cause on or about October 18, 2010.  

Petitioner then filed a Petition for Relief, which was forwarded 

to the Division of Administrative Hearings on November 22, 2010, 

for assignment of an Administrative Law Judge to conduct a 

formal hearing.  A Notice of Hearing by Video Teleconference was 

issued on December 10, 2010, scheduling the final hearing for 

February 4, 2011.  The hearing was held via video teleconference 

as scheduled, with participants in Pensacola and Tallahassee, 

Florida. 

 At the final hearing, Petitioner testified on her own 

behalf.  Petitioner did not offer any exhibits into evidence. 

Respondent presented the testimony of Tracy Caraway, Susan 

French, and Ellen Welch.  Respondent's Exhibits 1 and 2 were 

received into evidence.  No court reporter was present at the 

final hearing, and consequently no transcript of the final 

hearing was filed. 

 At the conclusion of the hearing the parties agreed to file 

proposed recommended orders, if any, within 20 days of the close 

of the hearing.  Petitioner's Proposed Recommended Order was 
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timely filed on February 18, 2011, and has been considered in 

preparation of this Recommended Order.  No proposed recommended 

order was filed by Respondent. 

 All citations are to Florida Statutes (2009) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner, Tabitha Nichols, is a black female, who 

began employment with Respondent in 2008 as a preschool teacher. 

 2.  Respondent, Marcus Pointe Learning Center ("MPLC") is a 

preschool located in Pensacola, Florida.  During the relevant 

time period MPLC had approximately 13 employees. 

 3.  Sometime in early 2009 Petitioner became pregnant, but 

continued to work as a teacher at MPLC until shortly before her 

baby was born. 

 4.  Susan French is the Director of MPLC.  Ms. French 

testified that throughout the course of Petitioner's pregnancy 

she had several conversations with Petitioner regarding 

Petitioner's employment plans following the birth of her baby.  

During those conversations, Petitioner was vague about her 

intentions, at one point telling Ms. French that "hopefully I 

will not have to come back to work". 

 5.  Tracy Caraway is a former employee of MPLC.  In early 

November 2009, Ms. Caraway attended a CPR class with Petitioner.  

At that time Ms. Caraway asked Petitioner whether she planned to 
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return to work at MPLC following the birth of her baby.  

Petitioner responded that she didn't know if she was going to be 

returning to work, and that she wanted to stay home with her 

baby as long as she could. 

 6.  Ellen Welch is the owner of MPLC.  The hiring and 

firing decisions at the preschool are made by Ms. Welch in 

consultation with Ms. French.  As with Ms. French, Petitioner 

was equivocal about her employment plans when asked by 

Ms. Welch, stating that she was "not sure" if she was going to 

be returning to MPLC after her baby was born. 

 7.  MPLC does not have a formal maternity leave policy.
1/
  

However, according to Ms. Welch, had she been told definitively 

that Petitioner intended to return to work following the birth 

of her child she would have rearranged the schedules of some of 

the other teachers to accommodate Petitioner's return.  On the 

other hand, if a teacher leaves MPLC without a firm commitment 

to return, a replacement teacher is hired.  

 8.  Petitioner's last day of work at MPLC was November 13, 

2009.   

 9.  Amy Cortez was a former teacher at MPLC who left to 

have a baby.  She is Arabic.  Like Petitioner, Ms. Cortez did 

not commit to return to work at MPLC following the birth of her 

child.  When she left she was told by Ms. Welch that there was 

no assurance that a job would be available if she chose to 
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return.  However, when Ms. Cortez contacted MPLC in November to 

inquire about returning she was told that a position was 

available, and she was hired later that month. 

 10.  Petitioner's baby was born on November 28, 2009.  

Petitioner suffered a "mini-stroke" soon after the baby was 

born.
2/
  Shortly prior to her departure from MPLC Petitioner had 

been assigned to a class of two-year-olds.  However, the effects 

of the stroke would have made it impossible for Petitioner to 

take responsibility for a class of two-year-olds. 

 11.  Sometime in December 2009, Petitioner contacted 

Ms. Welch to discuss returning to work.  Ms. Welch told 

Petitioner that there were currently no openings available 

because enrollment was down, evidently the result of parents 

losing their jobs due to the economic downturn.   

 12.  While Petitioner was employed at MPLC her job 

performance was acceptable.  Had a position been available at 

MPLC following the birth of her child, Petitioner would have 

been re-hired. 

 13.  In the 12 years that Ms. Welch has owned MPLC, no 

other employment complaints have been filed against Respondent. 

 14.  As noted, there was conflicting testimony as to 

Petitioner's employment intentions post-childbirth, but the 

greater weight of the evidence establishes that Petitioner 

failed to communicate an unequivocal intention to return to work 
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at MPLC.  As such, it is found that Petitioner voluntarily 

resigned her employment at MPLC on November 13, 2009. 

 15.  Of the 13 employees at MPLC during the period in 

question, five were White, six were African-American, and two 

were Asian. 

 16. Although Petitioner alleged racial discrimination in 

the Complaint of Discrimination filed with the Commission, her 

Petition for Relief filed with the Commission contains no 

allegation of racial discrimination.  Moreover, no evidence was 

presented by Petitioner at hearing that she had been 

discriminated against on the basis of her race. 

CONCLUSIONS OF LAW 

 

 17.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat. 

(2010). 

 18.  Pursuant to section 760.10: 

  (1)  It is an unlawful employment practice 

  for an employer: 

 

(a) To discharge or to fail or refuse to 

  hire any individual, or otherwise to 

  discriminate against any individual with 

  respect to compensation, terms, conditions, 

  or privileges of employment, because of such 

  individual's race, color, religion, sex, 

  national origin, age, handicap, or marital 

  status. 
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 19.  Florida courts interpret chapter 760, Florida 

Statutes, in accordance with federal anti-discrimination laws, 

codified under Title VII of the Civil Rights Act of 1964 (Civil 

Rights Act), as amended in 42 U.S.C. Section 2000e, et seq. 

 20.  As noted, the Petition for Relief at issue herein does 

not allege discrimination on the basis of race, and no evidence 

was offered at hearing that Petitioner was the victim of racial 

discrimination.  Accordingly, even if Petitioner has not 

expressly abandoned her claim of discrimination based upon race, 

no evidence exists in this record that would remotely support a 

prima facie case of racial discrimination. 

 21.  Rather, the Petition for Relief alleges that 

Respondent violated subsection 760.10(1)(a), by terminating 

and/or refusing to rehire Petitioner by reason of her pregnancy.  

Although subsection 760.10(1)(a) does not specify that 

discrimination on the basis of pregnancy is sex discrimination, 

Congress amended the Civil Rights Act by enacting the Pregnancy 

Discrimination Act of 1978, 42 U.S.C. section 2000e(k), which 

states that discrimination on the basis of pregnancy is sex 

discrimination. 

 22.  As a result of the foregoing amendments, subsection 

760.10(1)(a) is "pre-empted" by the Civil Rights Act "to the 

extent that Florida's law offers less protection to its citizens 

than does the correspondent federal law."  Accordingly, 
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discrimination based upon a woman's pregnancy constitutes 

discrimination based upon sex.  See O'Loughlin v.Pinceback, 579 

So. 2d 788, 791 (Fla. 1st DCA 1991). 

 23.  42 U.S.C. section 2000e(k), provides, in pertinent 

part, the following: 

  (k)  The terms "because of sex" or "on the 

  basis of sex" include, but are not limited 

  to, because of or on the basis of pregnancy, 

  childbirth, or related medical 

  conditions; and women affected by pregnancy, 

  childbirth, or related medical conditions 

  shall be treated the same for all 

  employment-related purposes, . . . . 

 

 24.  Petitioner has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Dep’t 

of Cmty. Aff. v. Burdine, 450 U.S. 248, 253 (1981).  Direct 

evidence is admissible evidence, which if believed, would prove 

the existence of discrimination without any need for inference 

or presumption.  Petitioner offered no such evidence. 

 25.  Absent direct evidence of discrimination, Petitioner 

must prove discrimination by indirect or circumstantial 

evidence.  To prove discrimination by indirect or circumstantial 

evidence, Petitioner must first establish a prima facie case of 

the following elements: (a) she is a member of a protected 

group; (b) she is qualified to do her job; (c) she was subjected 

to an adverse employment action; and (d) similarly-situated 

employees, who are not members of a protected group, were 
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treated more favorably than Petitioner.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973). 

 26.  If Petitioner proves her prima facie case, the 

employer then must articulate a legitimate, non-discriminatory 

reason for the challenged employment decision.  Burdine, 450 

U.S. at 254.  The employer is required only to "produce 

admissible evidence, which would allow the trier of fact 

rationally to conclude that the employment decision had not been 

motivated by discriminatory animus."  Burdine, 450 U.S. at 257. 

 27.  If the employer produces evidence of a 

nondiscriminatory reason for the adverse action, the burden 

shifts back to Petitioner to prove that the employer's reason 

was a pretext for discrimination.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502, 503 (1993). 

 28.  Petitioner has failed to prove a prima facie case of 

discrimination.  Here, Petitioner proved that she was pregnant 

(a protected group), and that an adverse employment action was 

taken against her.
3/
  However, she did not establish that she was 

treated any differently than other similarly qualified male or 

non-pregnant female employees.  Rather, the evidence established 

that MPLC did not have a formal maternity leave policy, but that 

if an employee left for reasons of childbirth, having first 

stated a clear intention to return, reasonable efforts would be 

made to ensure that a position was available when the employee 
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was ready to return to work.  Conversely, if an employee left 

MPLC without communicating an explicit intent to return 

following childbirth, a new teacher would be hired to fill the 

vacated position.  In this instance, Petitioner failed to 

clearly communicate her intention to return to work following 

the birth of her child, and accordingly, her position was filled 

following her departure.
4/
  There is no competent substantial 

evidence of record that she was treated any differently than any 

other person would have been based upon her race, gender, or any 

other basis. 

 29. Even assuming, arguendo, that Petitioner established a 

prima facie case of discrimination, Respondent presented 

persuasive evidence that Petitioner was not re-hired because 

there were no positions available at the time Petitioner was 

ready to resume employment.  As articulated by the owner of 

MPLC, enrollment at the preschool had fallen (as an indirect 

result of the economic downturn) and there was simply no need to 

add another teacher at the time Petitioner applied.   

 30.  During Petitioner's employment at MPLC she performed 

satisfactorily and she would have been rehired had there been an 

opening, according to Ms. Welch.  While it is unfortunate that 

Petitioner may have been under the misapprehension that she was 

taking "maternity leave" to give birth to her child, and that 

her job would be awaiting her upon her return, she failed to 
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clearly communicate her intention to return to her job.  As 

such, it was reasonable from a business perspective for MPLC to 

fill the position being vacated with a new hire.  More 

importantly, there was no evidence presented that others in 

similar circumstances were treated differently than Petitioner. 

 31.  For the reasons stated in the foregoing paragraphs, 

Respondent met its burden of showing a legitimate, 

nondiscriminatory reason for declining to offer Petitioner 

employment. 

 32.  Petitioner did not present any credible evidence that 

Respondent's reason for the adverse employment action was a 

pretext for discrimination. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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 DONE AND ENTERED this 10th day of March, 2011, in 

Tallahassee, Leon County, Florida.  

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of March, 2011. 

 

 

ENDNOTES 

 
1/
  There is no evidence in this record that Respondent was 

required, pursuant to the federal Family Medical Leave Act or 

other authority, to adopt a formal maternity leave policy. 
 
2/
  Petitioner has not asserted a claim of discrimination based 

upon handicap or disability. 

 
3/
  As noted in the findings of fact, there was disagreement as 

to Petitioner's status with MPLC as of November 13, 2009.  Did 

Petitioner remain an employee on "maternity leave" after that 

date, as asserted by Petitioner, or was Petitioner's employment 

terminated as of that date?  Based upon the evidence of record 

it is concluded that Petitioner voluntarily resigned her 

employment with MPLC (rather than being placed on an unpaid 

leave of absence) on November 13, 2009. Therefore the 

"employment practice" at issue is the refusal to re-hire 

Petitioner on the basis of her "pregnancy, childbirth, or 

related medical conditions". 

 
4/
  Amy Cortez was the only other instance of an employee leaving 

MPLC for reasons of childbirth reflected in this record.  As 
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with Petitioner, Ms. Cortez did not clearly indicate her 

intention to return to MPLC following the birth of her child, 

and as explained by Ms. Welch, it was mere happenstance that a 

position was available when she chose to return. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JOHN ZIOLKOWSKI, 

 

     Petitioner, 

 

vs. 

 

PARK SHORE LANDING CONDOMINUM 

ASSOCIATION, ET AL., 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-9509 

   

RECOMMENDED ORDER OF DISMISSAL 

 

 Pursuant to notice, a final hearing was convened in this 

case on February 15, 2011, in Naples, Florida, before 

Elizabeth W. McArthur, a duly-designated Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  No appearance 

 

 For Respondent:  James K. Parker, Esquire 

      Joseph G. Riopelle, Esquire 

      Boyd, Richards, Parker  

        and Colonnelli, P.L. 

      400 North Ashley Drive, Suite 1150 

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

 

 The issue is whether this case should be dismissed based on 

Petitioner's failure to appear at the scheduled final hearing. 
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PRELIMINARY STATEMENT 

 

 On June 25, 2010, Petitioner, John Ziolkowski (Petitioner 

or Mr. Ziolkowski), filed a Housing Discrimination Complaint 

with the Florida Commission on Human Relations (FCHR), alleging 

that Petitioner had an unspecified disability and that 

Respondent, Park Shore Landings Condominium Association, Inc. 

(Respondent), discriminated against him by not providing a 

reasonable accommodation for his disability. 

 After investigation, the FCHR issued its Determination of 

No Cause, finding no reasonable cause to believe that a 

discriminatory housing practice occurred.  Petitioner timely 

filed a Petition for Relief seeking an administrative hearing to 

contest the FCHR determination.  On October 7, 2010, the case 

was forwarded to the Division of Administrative Hearings (DOAH) 

for assignment of an Administrative Law Judge to conduct the 

hearing requested by Petitioner. 

 Due to the procedural nature of this decision, the 

remaining facts usually provided in a Preliminary Statement are 

set forth in the Findings of Fact below. 

FINDINGS OF FACT 

 1.  Upon receipt of the Petition for Relief at DOAH, an 

Initial Order was issued on October 8, 2010, requiring 

Petitioner to coordinate a joint response to provide certain 

information within seven days or to file a unilateral response, 
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if a joint response was not possible.  Petitioner did not 

respond to the Initial Order. 

 2.  On October 15, 2010, Respondent submitted a unilateral 

response indicating that Petitioner had not contacted Respondent 

to coordinate a response.   

 3.  The undersigned issued a Notice of Hearing on 

November 5, 2010, scheduling the final hearing for December 8, 

2010, at the Martin Luther King, Jr., Administrative Center in 

Naples, Florida.  The notice included citations to the 

procedural statutes and rules governing the hearing and 

information about the parties' obligation to appear at the 

hearing with their witnesses and evidence.  With the Notice of 

Hearing, the undersigned issued an Order of Pre-hearing 

Instructions, which required the parties to exchange witness 

lists and copies of their proposed exhibits at least seven days 

before the final hearing and to file their witness lists with 

DOAH.  The Order warned that failure to comply with these 

requirements "may result in the exclusion at the final hearing 

of witnesses or exhibits not previously disclosed." 

 4.  The foregoing Orders and notice were mailed to 

Petitioner at his address of record in New York, New York, and 

none of these envelopes was returned as undeliverable.  

Petitioner resides in New York, but as specified in the FCHR 

Determination of No Cause, Petitioner is a frequent visitor to 
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Naples, Florida, where his mother lives in a condominium she 

owns at Park Shore Landings.  Indeed, it was Petitioner's rental 

of a unit at Park Shore Landings, on multiple occasions spanning 

multiple weeks that gave rise to Petitioner's complaint filed 

with FCHR. 

 5.  On November 23, 2010, Respondent filed a Motion for 

Continuance because of difficulties coordinating Petitioner's 

deposition to accommodate Petitioner's holiday travel plans and 

scheduling conflicts.  A continuance was granted for good cause 

shown, and the final hearing was rescheduled for February 15, 

2011, at 9:00 a.m., in Naples, at a location to be determined at 

a later date.  The Order stated that the previous Order of 

Pre-hearing Instructions remained in full force and effect. 

 6.  An Amended Notice of Hearing was issued on December 9, 

2010, to specify the hearing location:  Martin Luther King, Jr., 

Administrative Center, 5775 Osceola Trail, Naples, Florida.  

This notice repeated the hearing date (February 15, 2011) and 

time (9:00 a.m.).  The notice also reiterated that the parties 

were required to appear at the time and place of the hearing 

with their witnesses and evidence and that failure to appear may 

result in dismissal.  The notice listed the name, address, and 

telephone number for the hearing room contact person at the 

hearing site.  The notice was mailed to Petitioner at his 

address of record and was not returned undeliverable.   
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 7.  On December 15, 2010, Respondent filed a notice of 

taking Petitioner's deposition in Naples on December 22, 2010, 

at a court reporter's office near the scheduled location for the 

final hearing.   

 8.  On February 2, 2011, the undersigned issued another 

Amended Notice of Hearing to advise that any party desiring a 

court reporter had to make arrangements at the party's own 

expense, with notice to the other party and to the undersigned.  

This notice repeated the final hearing date (February 15, 2011), 

time (9:00 a.m.), and location (Martin Luther King, Jr., 

Administrative Center, 5775 Osceola Trail, Naples).  The notice 

also repeated the name, address, and telephone number for the 

hearing room confirmation contact person.  Like all previous 

notices of hearing, the notice reiterated that parties were 

required to appear at the time and place of the hearing with 

their witnesses and evidence and that "[f]ailure to appear at 

this hearing may be grounds for entry of an order of dismissal." 

 9.  On February 8, 2011, in accordance with the Order of 

Pre-Hearing Instructions, Respondent filed its witness list, 

with names and addresses for five witnesses and a certification 

that Respondent's exhibits had been provided to Petitioner.  No 

witness list was filed by Petitioner. 
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 10. On February 10, 2011, Respondent gave notice to the 

undersigned and to Petitioner that Respondent had retained a 

court reporter to record the February 15, 2011, final hearing. 

 11. The undersigned traveled from Tallahassee to Naples on 

Monday, February 14, 2011, and stayed overnight at a hotel in 

Naples, in order to convene the hearing scheduled for 9:00 a.m., 

the next morning.   

 12. On February 15, 2011, the undersigned arrived at the 

noticed hearing location at approximately 8:30 a.m.  Counsel for 

Respondent (from Tampa) and four of Respondent's witnesses were 

already present.  Arriving at the same time as the undersigned 

was Respondent's fifth witness and the court reporter. 

 13. At 9:00 a.m., the undersigned went on the record to 

convene the scheduled hearing to allow counsel for Respondent to 

enter his appearance for the record and to announce that 

Petitioner had not appeared or contacted anyone to explain his 

absence.  The undersigned then recessed the hearing for 

20 minutes in case Petitioner was running late.   

 14. At 9:12 a.m. (as time-recorded by the undersigned's 

mobile phone), the undersigned called her assistant at DOAH to 

determine whether Petitioner had called DOAH or submitted 

anything in writing that would explain his failure to appear for 

the scheduled hearing.  The undersigned's assistant stated that 

no calls or filings had been received and that she would call 
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the undersigned on her mobile phone immediately, if Petitioner 

contacted her. 

 15. Meanwhile, to make sure that Petitioner was not on the 

premises unable to find the hearing room, one of Respondent's 

representatives checked at the front desk, where anyone entering 

the building would have to check in and go through the security 

procedures, and verified that Petitioner had not arrived. 

 16. Shortly after 9:20 a.m., the undersigned went back on 

the record to state that Petitioner had still not appeared, nor 

had Petitioner contacted DOAH or someone at the hearing site.  

The undersigned recited the steps taken to verify the absence of 

contact by Petitioner; reviewed the file, noting the multiple 

notices and Orders mailed to Petitioner; and confirmed 

Petitioner's address of record to which the notices and Orders 

were mailed and not returned as undeliverable. 

 17. Respondent represented that Petitioner did not show up 

for the first deposition scheduled in coordination with 

Petitioner's calendar, but that Petitioner did appear the second 

time his deposition was set.  Respondent also represented that 

Petitioner did not provide Respondent with a witness list or 

copies of any proposed exhibits.  Respondent had no other 

information about Petitioner's whereabouts or intentions. 

 18. Based on Petitioner's failure to appear and present a 

prima facie case to meet his burden of proof, the convened 



 8 

hearing was adjourned shortly before 9:30 a.m.  Those present 

took some time to pack up computers and files and move furniture 

to restore the room to its prior configuration.  Thus, it was 

after 9:30 a.m., when the undersigned exited the building, after 

checking again at the front desk to verify there was still no 

sign of, or word from, Petitioner. 

 19. The undersigned drove to a hotel located eight minutes 

from the hearing site.  Upon arrival, the undersigned's mobile 

phone rang, but could not be answered before the call went to 

voice mail.  A voice mail message was left by the undersigned's 

assistant, time-recorded at 9:51 a.m. 

 20. The message was that the undersigned's assistant had 

just spoken with Mr. Ziolkowski, who had called to say that he 

was at the hearing site, but no one was there.  Petitioner told 

the assistant that he had been at the emergency room until an 

hour earlier (i.e., until 8:45 a.m.), and he went straight to 

the hearing site.  The undersigned's assistant asked Petitioner 

why he had not called sooner, and his only response was that he 

did not have his mobile phone; but when asked how he was calling 

her then, he said he was calling from his mobile phone, and he 

gave the assistant his mobile phone number, which had not been 

provided previously.  Petitioner then asked the undersigned's 

assistant about rescheduling the hearing.  She explained that 

she had no authority to address his request; if Petitioner 
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wanted the undersigned to consider a request for relief, it had 

to be submitted in writing and should provide any explanation 

and documentation he had as to why he could not be at the 

hearing and why he could not call. 

 21. A memorandum from Mr. Ziolkowski was filed at DOAH by 

fax on February 16, 2011, at 2:40 p.m.  The one-page memorandum, 

with no attachments and no certificate of service indicating 

service on Respondent, stated in pertinent part: 

Please accept my apologies for not being 

able to communicate with you yesterday 

regarding my delayed appearance to your 

courtroom. 

 

I was in the emergency room at Naples 

Community Hospital until 8:11 am Tuesday 

(2/15/11). 

 

I went straight from the hospital to the 

Administrative center and I didn't have my 

mobile phone or directions to the 

Administrative center and finally I reached 

the Administrative center at approximately 

9:30 a.m.   

 

Petitioner ended the memorandum with a request to reschedule the 

final hearing.  Copied onto the bottom of the page was a small 

label, perhaps a hospital-issued identification bracelet bearing 

Petitioner's name and date of birth, a reference number and 

several other numbers, "NCH 02/15/11," and a bar code.  

 22. The undersigned issued a Notice of Ex-Parte 

Communication with the memorandum attached, which was mailed to 

both parties. 
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 23. On February 28, 2011, Respondent filed its Objection 

to Petitioner's Request for Re-Hearing.  Respondent's objection 

asserted that the documentation offered by Petitioner was 

insufficient to prove that Petitioner was at Naples Community 

Hospital until 8:11 a.m. on February 15, 2011, because the 

identification label only showed a date, February 15, 2011, 

which could be as early as 12:01 a.m., or as late as many hours 

after the scheduled hearing.  Petitioner chose not to provide 

the documentation that he apparently had to show the precise 

time that he left the emergency room--8:11 a.m. (more than 

30 minutes earlier than he told the undersigned's assistant on 

the telephone).  Such documentation would also likely reveal 

such information as the time of day or night when Petitioner was 

clocked in at the emergency room; why Petitioner presented at 

the emergency room; what, if anything, was wrong with 

Petitioner; and whether he received any treatment or whether 

treatment was deemed unnecessary. 

 24. Respondent's objection went on to note that even 

assuming the accuracy of Petitioner's stated departure time of 

8:11 a.m., from Naples Community Hospital, that hospital has 

only two campuses, "one of which is six minutes and the other is 

fifteen minutes away from the location of the hearing."  

 25. Respondent's objection concluded, "At bottom, 

Petitioner was not in the emergency room at the time of the 
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hearing, had ample time to attend the hearing, and has provided 

no evidence to support his request to re-schedule the 

duly-noticed February 15, 2011 hearing." 

CONCLUSIONS OF LAW 

 26. The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.35, Fla. Stat. 

(2010).
1/
 

 27. Petitioner has the burden of proof in this proceeding.  

He must prove by a preponderance of the evidence his allegations 

that he has a disability/handicap and that Respondent engaged in 

a housing discriminatory practice by not providing a reasonable 

accommodation for such disability/handicap.  See §§ 760.34(5) 

and 120.57(1)(j). 

 28. Petitioner failed to appear at the time and place 

noticed for the final hearing.  In addition, Petitioner failed 

to provide notice prior to or at the time the final hearing was 

scheduled to commence that he would be unable to attend the 

hearing at the time it was scheduled.  Petitioner was required 

to appear at the scheduled hearing, with witnesses and evidence 

necessary to meet his burden of proof.  As stated in the Notices 

of Hearing, Petitioner's failure to do so constitutes grounds 

for dismissal. 
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 29. Petitioner's written submission the day after the 

scheduled hearing fails to provide sufficient excuse or 

documentation to explain Petitioner's failure to appear at the 

time and place of the scheduled hearing or to at least call to 

alert those convened, prepared to proceed, and waiting for 

Petitioner to appear that he would be delayed. 

 30. In effect, Petitioner's belated request to reschedule 

the hearing that was scheduled, convened, and adjourned on 

February 15, 2011, is an after-the-fact request for continuance.  

A motion for continuance must generally state good cause to 

cancel and reschedule a final hearing; however, the standard is 

substantially higher when a continuance is requested less than 

five days before the scheduled hearing.  In such a case, the 

motion must demonstrate grounds that constitute an emergency.  

Fla. Admin. Code R. 28-106.210. 

 31. Petitioner's request fails to demonstrate any 

emergency that would justify rescheduling the final hearing.  

Instead, Petitioner's own written submission filed the day after 

the scheduled hearing admits that he was available and able to 

attend the final hearing at the time it was scheduled.  

Petitioner would have been at the hearing site on time with the 

exercise of reasonable diligence.  Petitioner offered no 

reasonable excuse for not being able to travel a short distance 

(either six or 15 minutes from the hospital) in less than 
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49 minutes, so as to arrive at the hearing on time.  Petitioner 

does not claim that he was incapacitated; Petitioner does not 

even state what prompted him to go to the hospital.  Regardless, 

whatever problem may have existed earlier admittedly subsided by 

8:11 a.m., when Petitioner acknowledges that he was fully 

capable of driving himself from the hospital to the hearing 

site.  Petitioner's only excuse for not arriving at the hearing 

site on time was his claim that he did not have directions to 

the hearing site.  Petitioner could have, and should have, asked 

for directions if, in fact, he was unsure of the way to the 

hearing site. 

 32. Even without being reasonably diligent, by having the 

slightest regard for the hearing process, Petitioner could have, 

and should have, gotten word to the undersigned by the time the 

hearing was scheduled to begin that he intended to appear, but 

might be delayed.  Petitioner's written submission is wholly 

inadequate to excuse or explain his failure to call anyone--the 

undersigned's office; the Martin Luther King, Jr. Administrative 

Center; or the hearing room contact person, whose name, address, 

and telephone number appeared on the Notices of Hearing--at any 

time from 8:11 a.m., until Petitioner finally called the 

undersigned's office at approximately 9:45 a.m. 

 33. Petitioner's only offered explanation for failing to 

call when he left the hospital and supposedly went straight to 
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the hearing site (but took 90 minutes to get there), was that he 

did not have a cell phone.  Petitioner's claim, even if true, 

does not excuse his failure to call.  The lack of a mobile phone 

does not constitute an emergency.  There are other phones 

available for use.  For example, hospitals have phones.  Surely, 

Petitioner would have been allowed to use a phone when leaving 

the emergency room to call for directions or to get word that he 

might be delayed.  Knowing that the hearing was scheduled to 

start at 9:00 a.m., it was inexcusable for Petitioner to not 

seek out a telephone to get word of his delay, at least at some 

point in the 49 minutes after he left the hospital when it would 

have become obvious to Petitioner that he would not arrive to 

the hearing on time.  Indeed, if Petitioner had called at any 

time within one hour and nine minutes after leaving the 

hospital, the hearing would have still been convened.  Instead, 

Petitioner continued on for more than 30 minutes after the 

hearing began, knowing he was late, and still did not take any 

reasonable step to contact anyone. 

 34. Although Petitioner claims he did not have his mobile 

phone, inexplicably, Petitioner had his mobile phone to call the 

undersigned's assistant at 9:45 a.m., when he reported that he 

was at the hearing site but that no one else was there.  Even if 

Petitioner meant to say that he had been to the hearing site and 

left to go retrieve his mobile phone, then his mobile phone was 
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awfully close to the hearing site, only minutes away.  Thus, 

even if Petitioner had been unwilling to seek out another phone 

after he left the hospital at 8:11 a.m., it is inexplicable why 

he would not have gone to get his mobile phone instead of, 

apparently, spending over 90 minutes to drive directly to the 

hearing site that was 15 minutes away, or less, from the 

hospital. 

 35. Petitioner's submission lacks competent substantial 

evidence to support the unverified facts stated therein, but 

even if the facts were supported, the submission is insufficient 

to establish that an emergency kept Petitioner from appearing at 

the final hearing at the time it was scheduled or that an 

emergency kept Petitioner from contacting the undersigned's 

office before the final hearing was scheduled to commence.  

Moreover, Petitioner's written submission does not attempt to 

provide any excuse for not complying with the pre-hearing 

requirement to exchange witness lists and copies of exhibits 

with Respondent at least seven days before the final hearing.  

Thus, it is unclear how Petitioner intended to meet his burden 

of proof even if he had appeared at the scheduled final hearing. 

 36. In Lesa Patterson v. Panama City Housing Auth., Case 

No. 10-8661 (DOAH Oct. 21, 2010), adopted in Final Order 11-001 

(FCHR Jan. 13, 2011), the Administrative Law Judge recommended, 

and the FCHR agreed, "when a Petitioner fails to appear at the 
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scheduled administrative hearing in their case, they fail to 

meet their burden of proof and the Petition for Relief should be 

dismissed."  Final Order 11-001, at 2, Emphasis added.  This 

FCHR Final Order provides a long list of citations to cases 

applying this principle.  Id. 

 37. So too, in this case, Petitioner failed to appear at 

the scheduled administrative hearing, thus, failing to meet his 

burden of proof.  Moreover, Petitioner failed to demonstrate 

that circumstances prevented him from appearing at the time and 

place noticed for the final hearing or that circumstances 

prevented him from contacting someone to get word to the 

undersigned that he would be delayed.  Everyone else involved in 

the hearing process went to the time, effort, and expense of 

preparing for and appearing at the scheduled hearing requested 

by Petitioner.  Petitioner's after-the-fact request to 

reschedule another final hearing does not demonstrate good 

cause, much less the sort of emergency required to support the 

requested extraordinary relief.  

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner, John Ziolkowski's, 

Petition for Relief. 
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 DONE AND ENTERED this 8th day of March, 2011, in 

Tallahassee, Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 8th day of March, 2011. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 
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to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

RAYMOND GEISEL AND   ) 

SUSANNE KYNAST,  ) 

    ) 

 Petitioners,  ) 

    ) 

vs.    )   Case No. 11-0035 

    ) 

CITY OF MARATHON, CITY MARINA, ) 

    ) 

 Respondent.  ) 

________________________________) 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

 On February 28, 2011, Respondent filed a Renewed Motion to 

Dismiss Petition for Relief, or for an Order Relinquishing 

Jurisdiction.  This case arises under the Florida Fair Housing 

Act, sections 760.20, et seq., Florida Statutes.  In construing 

this act, Florida courts are guided by the decisions of federal 

courts construing the state law's federal counterpart, the 

federal Fair Housing Act, as amended, 42 U.S.C. sections 3601, 

et seq.  Dornback v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 

2002).   

 This recommended order contains complicated, policy-laden 

legal conclusions within the substantive jurisdiction of the 

Florida Commission on Human Relations (Commission), not the 

Administrative Law Judge.  § 120.57(1)(l), Fla. Stat.  The 

alleged facts of the case, if tried, will take days of 
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testimony, which may prove contentious and painful for witnesses 

and parties.  Rather than risk subjecting the parties to the 

time, expense, and turmoil of an evidentiary hearing on the 

merits of the housing discrimination claims, the Administrative 

Law Judge has elected to provide the Commission with a 

discussion of the applicable substantive law, a recommended 

disposition, and a timely opportunity to reject or modify the 

Administrative Law Judge's conclusions of law--in which case, of 

course, the Commission may remand the case to the Division of 

Administrative Hearings for an evidentiary hearing and 

recommended order. 

 There is no material dispute as to the jurisdictional 

facts.  Petitioner Kynast executed a license agreement on 

January 20, 2008.  By this agreement, she acquired several 

rights:  to tie up her liveaboard boat to a city marina mooring 

ball; to use a dinghy to travel from her moored boat to the 

marina dock, where she could dock her dinghy; and to use the 

upland marina facilities, such as showers, bathrooms, laundry, 

parking, garbage receptacles, television and recreation room, 

storage, and septage pumpout.   

 In August 2008, Petitioner Geisel, who had been living with 

Petitioner Kynast on the boat, departed from the marina area, to 

which he did not return until December 2009. 
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 At some point prior to Petitioner Geisel's return, 

Petitioner Kynast relocated her boat from the city marina 

mooring area to another part of the harbor.  The state of 

Florida owns the submerged bottom of both areas.  However, 

Respondent, which leases its mooring area from the state of 

Florida, has no interest in the area of the harbor to which 

Petitioner Kynast relocated her boat.   

 According to Respondent, this relocation occurred around 

January 20, 2009.  According to Petitioners, this relocation may 

have happened closer to Petitioner Geisel's return in December 

2009; however, the relocation predated his return.  

Significantly, Petitioner Kynast alleges that she was mostly 

left alone by the offending marina residents during Petitioner 

Geisel's absence, although she received some complaints about 

Petitioner Geisel's service animals.  Thus, this dispute in the 

facts is without significance. 

 Respondent makes several arguments in its motion.  First, 

it argues that the limitations period in this administrative 

proceeding is one year from the date of the filing of the 

housing complaint.  This contention is correct.  Petitioners 

filed their Housing Discrimination Complaint on September 28, 

2010.  Pursuant to section 760.34(2), Florida Statutes, the 

complaint must be filed within one year of when the alleged 

housing discrimination occurred.  Section 760.35 provides a two-
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year limitations periods for civil actions, but no limitations 

periods for administrative proceedings.  The jurisdiction of the 

Division of Administrative Hearings is derived from the 

jurisdiction of the Florida Commission on Human Relations, so 

the limitations period for this proceeding starts September 28, 

2009. 

 Jurisdiction in this case is based on section 760.23(2): 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

 Respondent has reserved the argument that it never engaged 

in the sale or rental of a dwelling.  This contention is 

incorrect.  Until the relocation of Petitioner Kynast's boat, 

Respondent engaged in a relationship with Petitioners that would 

support a conclusion of jurisdiction under the Fair Housing Act, 

sections 760.20, et seq.  As noted in the preceding Order, a 

marine vessel may be a dwelling unit.  Project Life, Inc., v. 

Glendening, 139 F. Supp. 2d 703, 710-11 (D. Md. 2001), aff'd on 

other grounds, 46 Fed. Appx. 147 (4th Cir. 2002).  The 

definition of "dwelling" ultimately boils down to determining 

what the aggrieved parties do at the putative dwelling, in terms 

of residential-type activities, and how long they live in the 

putative dwelling.  The more residential-type things they do at 
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the putative dwelling and the longer they remain there, the more 

likely it is a dwelling under the federal Fair Housing Act.  

Schwartz v. City of Treasure Island, 544 F.3d 1201, 1215 (11th 

Cir. 2008).  

 It is not determinative that Respondent never rented 

Petitioners a liveaboard boat, only a mooring buoy.  The 

situation is similar to when an aggrieved party rents a trailer 

lot, but relocates his trailer to the lot.  This arrangement 

confers jurisdiction under the federal Fair Housing Act over the 

entity leasing the lot to the aggrieved party.  See, e.g., 

Morgan v. Housing and Urban Development, 985 F.2d 1451, 1452 

(9th Cir. 1993).  The definition of "dwelling" at section 

760.22(4) specifically includes "vacant land . . . offered for . 

. . lease for the . . . location on the land of any building or 

structure . . . ."   

 But Respondent is correct in asserting that this rental 

relationship ended prior to the start of the limitations period.  

And Respondent is correct in asserting that the relationship 

between the parties, after Petitioner Kynast relocated the boat 

off the city marina mooring area, was insufficient to establish 

the requisite rental relationship within the meaning of the 

first clause of section 760.23(2):  "sale or rental of a 

dwelling."  The dwelling was a combination of the liveaboard 

boat and the mooring, and Petitioner Kynast's relocation of the 
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boat off the city marina mooring area ended the landlord-tenant 

relationship between Petitioners and Respondent, as the dinghy 

and the upland marina accessory facilities do not qualify as a 

dwelling. 

 At this point, it is necessary to determine whether the 

clause, "or in the provision of services or facilities in 

connection therewith," modifies "sale or rental of a dwelling," 

or merely "dwelling."  The more restrictive interpretation of 

the statute would apply this clause to "sale or rental of a 

dwelling."  This would tend to restrict claims of housing 

discrimination to the transaction in which the aggrieved party 

acquired the ownership or leasehold interest in the dwelling.  

The more expansive interpretation of the statute would apply 

this clause to "dwelling," so claims of housing discrimination 

could attach to post-acquisition acts or omissions, even by 

parties that did not participate in the transaction by which the 

aggrieved party acquired the ownership or leasehold interest in 

the dwelling.  Inferentially, Respondent argues for the more 

restrictive interpretation of section 760.23(2). 

 As far as the Administrative Law Judge can determine, the 

Commission has provided no guidance on this issue in its final 

orders.  Twice, the Florida Commission on Human Relations has 

issued final orders stating, in dictum, that section 760.23(2) 

applies to sales.  In Heiblum v. Carlton Bay Ass'n, Inc., DOAH 
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Case No. 08-5244, FCHR Case No. 28-92666H, Final Order No. 09-

042 (May 12, 2009), the Commission declined to adopt an 

Administrative Law Judge's conclusions of law that section 

760.23(2) does not extend to a homeowner, as distinguished from 

persons seeking to purchase or lease a dwelling and from 

tenants.   

 In reaching the result that it did in Heiblum, the 

Commission relied on its earlier final order in Kleinschmidt v. 

Three Horizons North Condominium, Inc., FCHR Case No. 25-91782H, 

Final Order No. 07-013 (Feb. 15, 2007), which stated, also in 

dictum, that section 760.23(2) is available for a condominium 

owner who alleges a "hostile housing environment . . . 

sufficiently severe or pervasive to alter the conditions of the 

housing arrangement."    

 Respondent omits any discussion of post-acquisition 

discrimination, but, it may be safely assumed, it would not 

invite the Commission to construe section 760.23(2) in such a 

fashion.  Case law from the United States district courts in 

Florida does not close the door claims for relief for post-

acquisition discrimination based on 42 U.S.C. section 3604(b), 

which corresponds to section 760.23(2), Florida Statutes.     

 The most favorable case for Respondent is Lawrence v. 

Courtyards at Deerwood Association, Inc., 318 F. Supp. 2d 1133 

(S.D. Fla. 2004).  In this case, a black couple purchased a home 
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in a residential development consisting of townhomes, single-

family homes, and condominiums.  As required, the plaintiffs 

joined the homeowners' association for the development.  The 

purchase and sale was unremarkable.  Shortly after moving in, 

the couple began to have problems with a neighbor.  The problems 

involved complaints direct toward the neighbor of roaming cats, 

verbal assaults (including racial epithets), cut cable lines, 

threatening notes, and the appearance of dead rats on front 

steps and back patios.  Reciprocal complaints from the neighbor 

included claims that the plaintiffs parked in handicapped 

spaces, trespassed on her property, took pictures of her house, 

and threatened her.  The plaintiffs informed the homeowners' 

association and demanded that it stop the racial harassment.  

The homeowners' association conducted a reasonable investigation 

and concluded that the dispute was entirely personal.  Finally, 

the neighbor threatened to kill one of the plaintiffs, who 

immediately moved out. 

 As to the section 3604 claims before it, the Lawrence court 

first distinguished Evans v. Tubbe, 657 F.2d 661 (5th Cir. 

1981), in which the defendant erected a locked gate across a 

road that passed through his land, providing a key to all the 

white persons who owned real property that required use of the 

road for access, but not to the black persons needing to get by 

the gate to access their real property.  The Lawrence court 
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restricted Evans to cases of "direct discrimination" plus 

threats, intimidation, and harassment.  Presumably, this 

analysis applied to the section 3604(a) claim before the court, 

as the Evans court restricted its holding to section 3604(a) and 

declined to reach the "less arguable claims under . . . 

§ 3604(b)."  657 F.2d at 663.   

 The Lawrence court held that the homeowners' association 

was not required, under section 3604(b), to protect the 

plaintiffs' quiet enjoyment of their common area.  In so doing, 

the Lawrence court reasoned that the phrase, "the provision of 

services or facilities in connection therewith," modifies the 

"sale or rental of a dwelling," not merely the "dwelling." 

 Two federal district courts in Florida have distinguished 

Lawrence on the basis that it applies to a sale, not a rental 

transaction.  Obviously, rental transactions are markedly 

different from sales transactions in the duration of the 

relationship between the potentially aggrieved party and the 

potential defendant.  This distinction is discussed in Richards 

v. Bono, 2005 U.S. Dist. LEXIS 43585 (M.D. Fla. 2005), as the 

court ruled that the federal Fair Housing Act extends to post-

acquisition discrimination against a tenant, where "acquisition" 

is the discrete act of the acquisition of the leasehold.  See 

also Jackson v. Comberg, 2006 U.S. Dist. LEXIS 66405 (M.D. Fla. 

2006). 
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 But the Florida federal district court case that deals most 

comprehensively with post-acquisition discrimination is Savanna 

Club Worship Service, Inc., v. Savanna Club Homeowners' 

Ass'n, Inc., 456 F. Supp. 2d 1223 (S.D. Fla. 2005).  The 

Commission should follow this case, to the extent of any 

conflict with Lawrence, due to the superior reasoning in 

Savanna; the Savanna court's readiness to apply 42 U.S.C. 

section 3604(b) to a sales transaction, which comports with the 

dictum in the Commission's two final orders, discussed above; 

and the result that permits the application of the Fair Housing 

Act to prohibit important, institutional sources of post-

acquisition housing discrimination, as mentioned below.   

 In Savanna, some homeowners within a homeowners' community 

had organized a religious group that was denied the use of the 

community's club house and other common area.  The court noted 

that other courts, including Lawrence, generally declined to 

recognize post-acquisition discrimination, unless it "deprives a 

person of their [sic] housing."  456 F. Supp. 2d at 1228.   

 However, the Savanna court refused to create a "bright-line 

rule" that the federal Fair Housing Act fails to reach any post-

acquisition discrimination.  The court recognized that the 

federal Fair Housing Act might apply more readily to the 

provision of services in planned communities where the services 

are integrated with the home ownership.  Citing a regulation of 
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the U.S. Department of Housing and Urban Development, the court 

noted that the federal agency interpreted the phrase, "the 

provision of services or facilities in connection therewith," as 

modifying "dwelling," not "sale or rental."  This lent further 

support to the court's conclusion that discriminatory conduct 

that deprives homeowner association members of the use of common 

area is actionable under the federal Fair Housing Act.  Failing 

to find a complete denial of access to services connected to the 

dwelling, though, the court granted summary judgment for the 

defendant. 

 If the Commission and courts recognize post-acquisition 

housing discrimination under the Fair Housing Act, they will 

draw distinctions to avoid an unmanageable proliferation of 

litigation that wanders far afield from the obvious purpose of 

the legislation, which is to prohibit housing discrimination.  

Courts have more readily recognized post-acquisition 

discrimination to the extent that it is both direct and it 

deprives the aggrieved person of substantial enjoyment of her 

dwelling--as in cases of post-acquisition housing discrimination 

by homeowner insurers, see, e.g., Ojo v. Farmers Group, 600 F.3d 

1205, 1208 (9th Cir. 2010); home improvement or refinancing 

lenders, see, e.g., Beard v. Worldwide Mortgage Corp., 354 

F. Supp. 2d 789, 809 (W.D. Tenn. 2005); local governments, see, 
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e.g., Larkin v. Michigan Dep't of Social Servs., 89 F.3d 285, 

288-89 (6th Cir. 1996); Ass'n for Retarded Citizens v. City of 

Fultondale, 672 So. 2d 785 (Ala. 1995).   

 By requiring both direct discrimination and substantial 

deprivation of enjoyment of one's dwelling for a claim of post-

acquisition discrimination under section 760.23(2), the 

Commission will prevent extension of the Fair Housing Act into 

what are essentially squabbles among neighbors, be they members 

of condominiums associations, homeowner associations, or 

marinas.  As in Lawrence, these squabbles may regrettably 

contain epithets of a category covered by the Fair Housing Act, 

but a claim for relief should require careful analysis of a 

combination of the directness of the involvement of the 

defendant and the extent to which the aggrieved party has 

suffered the deprivation of enjoyment of her dwelling as a 

result of the discrimination.  

 On the basis of the allegations, this case presents a good 

instance of substantial deprivation of enjoyment of one's 

dwelling, as Petitioners were impeded in their ability to 

perform such basic tasks as laundry, garbage disposal, and 

grocery shopping.  But, on the basis of the allegations, this 

case presents a poor instance of direct discrimination.  

Petitioners have not alleged direct discrimination by 

Respondent.  The direct acts of discrimination are alleged to 
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have been committed by other residents of the marina.  

Petitioners' claim against Respondent is essentially that, after 

they complained of direct discrimination from other marina 

residents, Respondent did nothing.   

 This case is a very poor vehicle for the recognition of 

post-acquisition housing discrimination in Florida for another 

reason.  Uncertainty attaches to what event marks the point of 

acquisition.  Perhaps it is the liveaboard, which may have been 

acquired many years earlier.  Perhaps it is the liveaboard and 

the city mooring, but no case law addresses post-acquisition 

discrimination following disposition of the "dwelling"--for what 

should be obvious reasons.  Likely, it is the liveaboard and the 

subsequent mooring, but as the relationship of Respondent to 

Petitioners' dwelling attenuates, the directness of the 

requisite discrimination to trigger liability under the Fair 

Housing Act probably should intensify, if a claim for relief is 

to be recognized.   

 Based on the foregoing, it is 

 RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief.  
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 DONE AND ENTERED this 11th day of March, 2011, in 

Tallahassee, Leon County, Florida. 

                           S 
                           ___________________________________ 

                           ROBERT E. MEALE 

                           Administrative Law Judge 

                           Division of Administrative Hearings 

                           The DeSoto Building 

                           1230 Apalachee Parkway 

                           Tallahassee, Florida  32399-3060 

                           (850) 488-9675   SUNCOM 278-9675 

                           Fax Filing (850) 921-6847 

                           www.doah.state.fl.us 

 

                           Filed with the Clerk of the 

                           Division of Administrative Hearings 

                           this 11th day of March, 2011. 
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Florida Commission on Human Relations  

2009 Apalachee Parkway, Suite 100  

Tallahassee, Florida  32301  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this recommended order.  Any exceptions 

to this recommended order must be filed with the agency that 

will issue the final order in this case. 



TBD | 201111 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 52 of 53 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 201111 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 53 of 53 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 
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