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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ANTIONETTE MACK, 

 

     Petitioner, 

 

vs. 

 

AGENCY FOR PERSONS  

WITH DISABILITIES, 

 

 Respondent. 

                                

)

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-7914 

 

RECOMMENDED ORDER 

 

 A hearing was held pursuant to notice, on November 8, 2010, 

via video teleconference with sites in Gainesville and 

Tallahassee, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros.        

APPEARANCES 

     For Petitioner:  Antoinette Mack  

                      1322 Northeast 31st Avenue 

                      Gainesville, Florida  32609 

                        

     For Respondent:  Julie Waldman, Esquire 

                      Agency for persons with Disabilities  

                      1621 Northeast Waldo Road 

                      Gainesville, Florida  32609 

                       

STATEMENT OF THE ISSUE 

 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Charge of Discrimination 

filed by Petitioner on January 26, 2010. 
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PRELIMINARY STATEMENT 

On or about January 26, 2010, Petitioner, Antoinette Mack, 

filed an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (FCHR), which alleged that the 

Agency for Persons with Disabilities violated Section 760.10, 

Florida Statutes, by discriminating against her on the basis of 

race, which resulted in her termination.   

The allegations were investigated and on July 15, 2010, 

FCHR issued its Determination:  No Cause.  A Petition for Relief 

was filed by Petitioner on August 12, 2010.  In the Petition for 

Relief, Petitioner also alleges that she was discriminated 

against on the basis of her age, which was not alleged in her 

Employment Charge of Discrimination.
1/
  

FCHR transmitted the case to the Division of Administrative 

Hearings on or about August 18, 2010.  A Notice of Hearing by 

Video Teleconference was issued setting the case for formal 

hearing on November 8, 2010.  The hearing proceeded as 

scheduled. 

At hearing, Petitioner testified on her own behalf and 

presented the testimony of Gloria Burkett.  Petitioner did not 

offer any exhibits into evidence.  Respondent made an ore tenus 

motion to dismiss which was denied.  Respondent presented the 

testimony of Bernice Huff and Sharon Taber.  Respondent’s 

Exhibits lettered A through C were admitted into evidence.     
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The hearing was not transcribed.  Petitioner filed a post-

hearing written submission and Respondent filed a Proposed 

Recommended Order, which have been considered in the preparation 

of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is an African-American female who was 

employed by APD from July 2005 until her termination on or about 

June 5, 2009.  At all times relevant to this proceeding, 

Petitioner was a member of the Select Exempt Service (SES), a 

category of employment with the State of Florida.  

2.  Respondent, Agency for Persons with Disabilities (APD), 

is an employer within the meaning of the Florida Civil Rights 

Act.  APD is a state agency responsible for, among other things, 

providing residential treatment, training, and behavioral care 

to vulnerable, developmentally disabled individuals in an 

institutional setting. 

3.  Tacachale is an Intermediate Care facility for mentally 

retarded persons and it is located in Gainesville, Florida.  

Jasmine Home at Tacachale is a group home for nine 

developmentally disabled women with significant behavioral 

problems.  The staff who work at Jasmine Home are expected to 

provide monitoring of the residents/clients to ensure their 

safety and well-being.   
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4.  Petitioner worked for Respondent as a Behavior Program 

Specialist Supervisor in Jasmine Home.  As a supervisor, 

Ms. Mack's duties were to oversee the direct care of the 

residents in the group home.  Part of a supervisor's duties is 

to ensure that proper behavioral techniques are followed.  When 

a resident engages in a behavioral episode, certain behavioral 

intervention techniques are used to calm the resident.  These 

techniques range from verbal redirection to physical management 

techniques.  These may include techniques that safely place the 

resident in a prone position to ensure that the resident does 

not hurt herself or others.  Staff members are trained in 

techniques to do this type of intervention safely without 

causing injury to the residents.  

5.  On December 13, 2008, a resident in Jasmine Home 

engaged in behavior that required staff intervention.  A staff 

person, Gloria Burkett, and a co-worker initiated a "take-down" 

of this resident.  Petitioner came into the room to assist in 

this intervention.    

6.  A staff member who observed this intervention called 

the Florida Abuse Hotline alleging the use of inappropriate 

intervention techniques by Petitioner and Ms. Burkett.  This 

commenced an external investigation into these allegations.  

Concurrently, Tacachale began an internal investigation.  
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7.  During the pendency of the dual investigations, both 

Petitioner and Ms. Burkett were reassigned away from direct 

client contact.  This reassignment is standard practice at 

Tacachale when a staff member is named as a possible perpetrator 

of abuse toward a resident.  

8.  Sharon Taber is the Programs Operations Administrator 

who oversees the facility of which Jasmine House is a part.  

While Ms. Taber did not participate in the investigations, she 

reviewed the findings of both.    

9.  According to Ms. Taber, there is no set time for the 

length of staff reassignments in these circumstances.  The 

length of the staff reassignment is based upon the safety of the 

residents.  The investigation took a long time and, 

consequently, Petitioner remained reassigned for a long time.   

10.  The internal investigative report concluded that the 

resident was mistreated by Petitioner.  Ms. Taber reviewed the 

investigative report and concurred with the report's conclusion 

that Petitioner participated in an inappropriate restraint on 

the Jasmine resident, and, therefore, mistreated the resident.   

11.  Ms. Taber was also aware that the Florida Abuse 

Hotline concluded its investigation finding that there were 

"some indicators" of abuse.   
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12.  As a result of the findings of both investigations, 

Ms. Taber determined that Petitioner had implemented 

inappropriate intervention techniques which put the 

client/resident at risk in violation of APD policies and 

procedures.  In reaching her determination and recommendation 

for disciplinary action, Ms. Taber also considered that 

Petitioner was a supervisor and that the agency "expects more" 

from supervisors.      

13.  Ms. Taber made a referral to the Human Resources 

Department for disciplinary action.  Her recommendation was 

termination of Petitioner's employment. 

14.  By letter dated June 3, 2010, APD notified Petitioner 

that she was being dismissed from her position.  The letter 

further informed Petitioner that as a Select Exempt Service 

employee, she served at the pleasure of the agency and was 

subject to termination at the discretion of the agency head.  

Consequently, Petitioner was not entitled to an employment 

hearing or grievance proceeding. 

15.  Petitioner believes that her subordinates were hostile 

to her and that they were prejudiced in their viewpoints.  By 

relying on the staff's statements regarding the incident, 

Petitioner believes that APD did not handle the investigation 

professionally. 
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16.  Although Petitioner was given the opportunity to write 

a statement to APD regarding the incident and did write a 

statement, Petitioner believes she should have been interviewed 

during the investigation.  Petitioner concluded that because APD 

did not handle the investigation the way Petitioner believes it 

should have been handled, that she was discriminated against 

because of her race.     

CONCLUSIONS OF LAW 

 

 17.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case.  

§§ 120.569 and 120.57, Fla. Stat. (2010).      

18.  Section 760.10(1), Florida Statutes (2010), states 

that it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of race. 

19.  FCHR and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of Section 760.10, Florida Statutes.  See Valenzuela 

v. GlobeGround North America, LLC, 18 So. 3d 17 (Fla. 3d DCA 

2009); Brand v. Florida Power Corporation, 633 So. 2d 504, 509 

(Fla. 1st DCA 1994). 

20.  In the instant case, Petitioner alleged in her Charge 

of Discrimination which she filed with FCHR that APD 
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discriminated against her on the basis of race when it 

terminated her employment.  

21.  Discriminatory intent can be established through 

direct or circumstantial evidence.  Schoenfeld v. Babbitt, 168 

F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence of 

discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Maynard v. Board of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).   

22.  "Direct evidence is composed of 'only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor."  

Schoenfeld v. Babbitt, supra.  Petitioner presented no direct 

evidence (e.g., racial slurs) of race discrimination. 

23.  "[D]irect evidence of intent is often unavailable." 

Shealy v. City of Albany, Ga., 89.F. 3d 804, 806 (11th Cir. 

1996).  For this reason, those who claim to be victims of 

intentional discrimination "are permitted to establish their 

cases through inferential and circumstantial proof."  Kline v. 

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).   

24.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the shifting 

burden analysis established by the United States Supreme Court 

in McDonnell Douglas v. Green, 411 U.S. 792 (1973), and     
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Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), is applied.  Under this well established model of proof, 

the complainant bears the initial burden of establishing a prima 

facie case of discrimination.  When the charging party, i.e., 

Petitioner, is able to make out a prima facie case, the burden 

to go forward shifts to the employer to articulate a legitimate, 

non-discriminatory explanation for the employment action.  See 

Department of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st 

DCA 1991) (court discusses shifting burdens of proof in 

discrimination cases).  The employer has the burden of 

production, not persuasion, and need only persuade the finder of 

fact that the decision was non-discriminatory.  Id.  Alexander 

v. Fulton County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  The 

employee must then come forward with specific evidence 

demonstrating that the reasons given by the employer are a 

pretext for discrimination.  Schoenfeld v. Babbitt, supra at 

1267.  The employee must satisfy this burden by showing directly 

that a discriminatory reason more likely than not motivated the 

decision, or indirectly by showing that the proffered reason for 

the employment decision is not worthy of belief.  Department of 

Corrections v. Chandler, supra at 1186; Alexander v. Fulton 

County, Georgia, supra.  Petitioner has not met this burden. 

25.  "Although the intermediate burdens of production shift 

back and forth, the ultimate burden of persuading the trier of 
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fact that the employer intentionally discriminated against the 

[Petitioner] remains at all times with the [Petitioner]."  EEOC 

v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 

2002); see also Byrd v. RT Foods, Inc., 948 So. 2d 921, 927 

(Fla. 4th DCA 2007) ("The ultimate burden of proving intentional 

discrimination against the plaintiff remains with the plaintiff 

at all times."). 

26.  To establish a prima facie case, Petitioner must prove 

that (1) she is a member of a protected class (e.g., African-

American); (2) she was subject to an adverse employment action; 

(3) her employer treated similarly situated employees, who are 

not members of the protected class, more favorably; and (4) she 

was qualified for the job or benefit at issue.  See McDonnell, 

supra; Gillis v. Georgia Department of Corrections, 400 F.3d 883 

(11th Cir. 2005). 

27.  At hearing, Respondent moved to dismiss the case 

arguing that Petitioner had not established a prima facie case.  

Where the administrative law judge does not halt the proceedings 

for "lack of a prima facie case and the action has been fully 

tried, it is no longer relevant whether the [Petitioner] 

actually established a prima facie case.  At that point, the 

only relevant inquiry is the ultimate, factual issue of 

intentional discrimination. . . . [W]hether or not [the 

Petitioner] actually established a prima facie case is relevant 
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only in the sense that a prima facie case constitutes some 

circumstantial evidence of intentional discrimination."  Green 

v. School Board of Hillsborough County, 25 F.3d 974, 978 (11th 

Cir. 1994); Beaver v. Rayonier, Inc., 200 F. 3d 723, 727. (11th 

Cir. 1999).  See also United States Postal Service Board of 

Governors v. Aikens, 460 U.S. 711, 713-715 ("Because this case 

was fully tried on the merits, it is surprising to find the 

parties and the Court of Appeals still addressing the question 

of whether Aikens made out a prima facie case.  We think that by 

framing the issue in these terms, they have unnecessarily evaded 

the ultimate question of discrimination vel non. . . .[W]hen the 

defendant fails to persuade the district court to dismiss the 

action for lack of a prima facie case, and responds to the 

plaintiff's proof by offering evidence of the reason for the 

plaintiff's rejection, the factfinder must then decide whether 

the rejection was discriminatory within the meaning of Title 

VII.  At this stage, the McDonnell-Burdine presumption 'drops 

from the case,' and 'the factual inquiry proceeds to a new level 

of specificity.'").    

28.  After Petitioner presented her case, Respondent's 

witnesses testified that she was terminated for legitimate non-

discriminatory reasons.  That is, APD conducted an investigation 

which resulted in a conclusion that Petitioner mistreated a 
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resident by using inappropriate behavioral intervention 

techniques.    

29.  While Petitioner believes that APD's actions were 

intentionally discriminatory, the evidence does not support this 

conclusion.  Byers v. Dallas Morning News, Inc., 209 F.3d 419, 

427 (5th Cir. 2000) ("Byers has failed to produce any direct 

evidence of discriminatory intent by Brown or TDMN or sufficient 

evidence indirectly demonstrating discriminatory intent.  

Instead, Byers urges this Court to rely on his subjective belief 

that Brown discriminated against him because he was white.  This 

Court will not do so.").  The evidence contains no persuasive 

proof to support a finding that APD's actions were racially 

motivated. 

30.  Petitioner asserts that APD did not follow its 

procedures regarding the discipline of employees.  She has not 

proven that APD's actions were in violation of any procedures.  

Moreover, even if there were errors in how APD conducted its 

investigation, there is no evidence that APD manipulated those 

investigations for the purpose of discriminating against 

Petitioner because of her race or age.  See Department of 

Corrections v. Chandler, supra at 1187, quoting Nix v. WLCY 

Radio/Rahall Communications, 738 F.2d 1181, 1187 (11th Cir. 

1984) ("The employer may fire an employee for a good reason, a 

bad reason, a reason based on erroneous facts, or for no reason 
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at all, as long as its action is not for a discriminatory 

reason."). 

31.  Finally, whether or not APD followed its internal 

procedures regarding Petitioner's termination is not relevant 

unless its actions are based upon unlawful discrimination.  

There is no competent evidence that Respondent based its actions 

regarding Petitioner on discriminatory reasons.   

32.  In summary, Petitioner has failed to carry her burden 

of proof that Respondent engaged in racial discrimination toward 

Petitioner when it terminated her. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order finding that the Agency for Persons with 

Disabilities is not guilty of the unlawful employment practice 

alleged by Petitioner and dismissing Petitioner's Charge of 

Discrimination.    
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DONE AND ENTERED this 28th day of December, 2010, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 

BARBARA J. STAROS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675    

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of December, 2010. 

          

            

ENDNOTE 

 

1/  [T]o prevent circumvention of the [FCHR's] investigatory and 

conciliatory role, only those claims that are fairly encompassed 

within [an FCHR charge] can be the subject of [an administrative 

hearing]" and any subsequent FCHR award of relief to the 

complainant.  Chambers v. American Trans Air, Inc., 17 F.3d 998, 

1003 (7th Cir. 1994).    
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Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

            

            

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

                               

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the final order in this case.       
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VICTOR R. BRACAMONTE, 

 

     Petitioner, 

 

vs. 

 

COMMERCIAL INTERIOR CONTRACTOR 

CORP. 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

Case No. 10-2593 

  

 

 

RECOMMENDED ORDER 

 

A final hearing was held in this case on September 29, 

2010, by video teleconference between sites in Tallahassee and 

Miami, Florida, before Administrative Law Judge Eleanor M. 

Hunter. 

APPEARANCES 

 

For Petitioner:  Zandro E. Palma, Esquire 

                      Zandro E. Palma, P.A. 

                      3100 South Dixie Highway, Suite 202 

                      Miami, Florida  33133 

 

For Respondent:  Aaron Reed, Esquire 

                      Littler Mendelson, P.C. 

                      One Biscayne Tower 

                      Two South Biscayne Boulevard, Suite 1500 

                      Miami, Florida  33131 

 

STATEMENT OF THE ISSUE 

 

The issue is whether Respondent engaged in an unlawful 

employment practice, discrimination based on age and/or national 

origin, and/or retaliation against Petitioner. 
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PRELIMINARY STATEMENT 

Petitioner, Victor Bracamonte (Petitioner or 

Mr. Bracamonte), filed a Charge of Discrimination with the Equal 

Employment Opportunity Commission (EEOC) dated August 11, 2009.  

The EEOC transferred the matter for to the Florida Commission on 

Human Relations (FCHR).  Bracamonte claimed discrimination based 

on his national origin (Hispanic Peruvian) and age (53, with a 

date of birth of September 14, 1955), occurring from September 

2007 through January 21, 2009.  He also claimed that he suffered 

retaliation for not issuing warnings to or firing other 

employees because of their national origins.  Bracamonte, did 

not check the word "retaliation" on the EEOC form.  The FCHR 

investigated the complaint and, on April 9, 2010, issued its 

"Notice of Determination:  No Cause," meaning that it found no 

reasonable cause to believe that an unlawful employment practice 

had occurred.  Bracamonte filed a Petition for Relief with the 

FCHR on May 12, 2010.  The Petition was received at the Division 

of Administrative Hearings (DOAH) on May 14, 2010. 

Because Bracamonte did not check "retaliation" on the EEOC 

form, Respondent, on June 30, 2010, moved to dismiss that 

portion of the petition for relief.  In response, Petitioner 

noted that he made clear and unequivocal factual allegations of 

retaliation on the same form.  The motion was denied. 
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As requested in Petitioner's Response to Initial Order, the 

case was set for hearing on July 14, 2010.  In its subsequently 

filed Response to Initial Order, Respondent requested that the 

hearing be set in August or September to allow more than the 

usual time for discovery.  The case was re-scheduled for 

August 6, 2010.  Following the filing of Petitioner's Unopposed 

Motion for Continuance, the case was re-scheduled for and held 

on September 29, 2010. 

The Transcript of the hearing was filed November 5, 2010.  

Proposed Recommended Orders were filed November 8, 2010. 

At the final hearing, Petitioner presented the testimony of 

Marco Samanamoud, Roberto Santiestiban, Adriano Solar, Feliberto 

Delgado, and Victor Bracamonte.  Respondent presented the 

testimony of Ray Mesa, Hovav Frenkel, and Eloise Gonzalez. 

Respondent's Exhibits 1-4, 6-9, 11-14, and 16-18 were 

received in evidence. 

FINDINGS OF FACT 

Stipulated Findings of Fact
1 

1.  Petitioner,[Victor Bracamonte (Petitioner or 

Mr. Bracamonte)] is an [Hispanic] Peruvian man.  His date of 

birth is September 14, 1955. 

2.  Petitioner began working for Respondent, [Commercial 

Interior Contractor Corp. [(Respondent or CIC)] in Spring 2006 

[on April 6, 2006] as a Superintendent. 
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3.  Respondent, a Florida corporation, has been in business 

since 1984.  The Company is an interior finishing contractor, 

assisting private corporations and governmental entities with 

refinishing, renovations, or other projects. 

4.  Eloise Gonzalez (Cuban; d/o/b- 8/17/62) is the founder 

and owner of Respondent. 

5.  Ms. Gonzalez and three individuals work at Company's 

corporate office, which is located at 2500 N.W. 39th Street, 

Suite 100, in Miami.  The rest of the Company's employees work 

at a contract [site] at the Miami International Airport("MIA"). 

6.  In 2006, Respondent signed a contract with Parsons 

Odebrecht Joint Venture ("POJV") to perform certain general site 

requirement work related to the construction of new terminals 

and concourses at MIA.  POJV is the general contractor that MIA 

assigned the overall task of building the new terminals.  

Respondent employees have worked on this project from 2006 

through the present, acting as a support team for POJV with 

tasks such as lifting equipment, operating forklifts, and 

cleaning. 

7.  Respondent employees at the POJV project are divided 

into two teams, with each team responsible for a different work 

area (one team in areas from Terminal B to Terminal C, and the 

other team in areas from Terminal C to Terminal D).  Each team 

consists of Carpenters and General Laborers and is headed by a 
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Superintendent.  CIC also employs Operators at the POJV project, 

who drive a sweeper machine around the entire worksite and 

remove debris. 

8.  Respondent does not have any employees at MIA who 

supervise the Superintendents, nor does the Company have anyone 

at the worksite that instructs the teams what needs to be done 

each day.  The specific work of each of Respondent's teams on 

the POJV project is directed by management personnel from POJV. 

9.  Ms. Gonzalez works out of the Company's corporate 

offices, which are approximately seven miles from MIA, and so 

she is not there to direct and control the daily activities of 

personnel on the POJV project.  Ms. Gonzalez seldom visits the 

actual worksite, and estimates that she is there perhaps once 

every month or so.  Ms. Gonzalez visits with POJV corporate 

personnel two or three times per month at their offices at MIA 

(which are in trailers at the airport), but this is at a 

location separate from the actual worksite.  The purpose of 

those visits is to discuss general business items with POJV. 

10.  Ultimately, Ms. Gonzalez relies on her Superintendents 

to be her eyes and ears at the worksite, and, of course, on POJV 

personnel (since they are the client and are directly involved 

in overseeing the work).  As a result, decisions by Ms. Gonzalez 

to discipline and/or terminate employees are typically based on 
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the information, recommendations, and/or requests of her 

Superintendents and/or POJV personnel. 

11.  Since the POJV project takes place at the airport, 

employees have to be given clearance to work on the private 

property of MIA.  Each employee must have various badges to 

access the airport and the project.  For example, employees need 

an MIA Customs Identification badge, which gives them clearance 

to pass through the security area (. . . a separate commercial 

security area for workers, airport personnel, and other 

individuals providing service(s) to the airport),
 
and a North 

Terminal Development badge, which gives them clearance to access 

the project itself.  A Superintendent also needs a driver's 

badge, to allow them to drive a vehicle on private airport 

property.  Respondent does not make the decisions about whether 

to give and/or take away a badge to anyone.  The badges are 

issued by MIA (specifically, the Miami-Dade Aviation Department) 

and/or U.S. Department of Homeland Security. 

12.  Respondent's employees meet at the employee parking 

lot at MIA in the morning, and each team drives to the worksite 

in a separate Company van.  There are only a few Company 

employees who are allowed to drive the van(s).  The vans travel 

from the parking lot, to the security area, and then to the 

worksite.  Anyone driving the van at any time on airport grounds 
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or anywhere else is required to follow any and all driving 

rules, such as following speed limits. 

13.  On January 22, 2010, Petitioner was arrested at MIA by 

the Miami-Dade County Police.  Petitioner was accused of 

stealing gas.  He signed a Complaint/Arrest Affidavit on that 

same date. 

14.  Petitioner's airport work badges were taken away by 

MIA as a result of his arrest. 

15.  Petitioner has not worked for Respondent since the 

date of his arrest. 

16.  Of the 24 current employees of Respondent, 10 of them 

are over the age of 40.  Of these current employees, three of 

them are older than Petitioner:  (1) Pedro Araujo (d/o/b - 

6/7/54); (2) Moises Herrer (d/o/b - 7/11/53); and (3) Isidro 

Lopes (d/o/b - 7/6/48).  One additional employee is only eight 

days younger than Petitioner:  Edwin Torres (d/o/b - 9/22/55). 

17.  Between Spring 2006 and January 2009 (the period of 

Petitioner's employment), the only other Peruvian employee 

terminated by Respondent was Marco Samanamud, whose employment 

was terminated in November 2008. 

Additional Findings of Fact
2 

18.  Petitioner alleged that, in addition to discriminating 

against him based on age, Ms. Gonzalez discriminated against him 

because he is from Peru.  He said he earned $25.32 an hour, when 
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the prevailing rate for a superintendent was $31.  Wages were 

set by the MIA aviation authority in the contract for services 

with CIC, not by Ms. Gonzalez.  She has had contracts for work 

at the airport for twenty years. 

19.  Before he worked for Respondent, Petitioner was 

employed by prior airport subcontractors doing the same kind of 

work for ten years.  To explain why Ms. Gonzalez hired him but 

discriminates against Peruvians, Petitioner alleged that hiring 

him helped her get the contract for CIC. 

20.  On November 18, 2008, Marco Samanamoud, who was also 

Peruvian, drove Petitioner in a CIC van, to a 1:30 p.m., eye 

doctor's appointment because he was going to have his pupils 

dilated. 

21.  While he was still at the doctor's office, Petitioner 

received a call from Ms. Gonzalez who wanted to know who was 

driving the van.  He told her that it was Marco Samanamoud.  

Marco Samanamoud, who is also Peruvian, was the only employee on 

their crew, other than Petitioner, who was allowed to drive the 

12-passenger van. 

22.  The van was equipped with a GPS e-mail alert 

notification system that had reported by e-mail that the van was 

going 88 and 95 miles an hour in streets that had a 60-mile-per-

hour speed limit. 
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23.  Petitioner called Mr. Samanamoud who said he was back 

at work at MIA and denied that he had been speeding.  Both he 

and the Petitioner questioned the accuracy of the GPS e-mail 

alerts because both were received at 2:16 p.m., from two 

different locations.  They had no knowledge, however, about the 

frequency of the e-mail alert transmissions. 

24.  Petitioner and Mr. Samanamoud both testified that they 

each tried to tell Ms. Gonzalez that it was a mistake and the 

GPS system could not be correct.  Both said that, when they 

talked to her, she made derogatory comments about Peruvians, 

including having said something about not wanting to work with 

Peruvians, about being fed up with Peruvians, and that Peruvians 

had caused her too many problems. 

25.  Based on Mr. Samanamoud's prior record of speeding and 

reckless driving, Ms. Gonzalez told Petitioner to fire 

Mr. Samanamoud.  Petitioner refused Ms. Gonzalez' directive to 

terminate Mr. Samanamoud's employment with CIC until she 

prepared a written warning and threatened to fire both of them.  

Petitioner said he had no choice but to fire Mr. Samanamoud even 

though he believed that to be an unlawful act of discrimination 

based on national origin. 

26.  CIC employees routinely borrowed gasoline-powered saws 

from other companies working at the airport.  On January 22, 

2009, the foreman for one of the companies called Petitioner and 
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requested the return of one of the saws.  Petitioner instructed 

a CIC employee, Roberto Santiesteban, who was driving the CIC 

van, to go outside the airport check point to return the saw. 

27.  After he returned the saw, Mr. Santiesteban received a 

radio call from Petitioner telling him to pick up six POVJ 

workers to bring them to their work site.  Petitioner said POVJ 

wanted the workers inside as quickly as possible because they 

were "already on the clock" earning $31.00 an hour. 

28.  Mr. Santiesteban, who had returned the gas saw on the 

fifth level of the employee's parking deck, supposedly replied 

that he did not have room in the van for six workers who had 

tool boxes and ladders.  Petitioner then told him to make room 

by taking Petitioner's car keys from the van, opening the trunk 

of Petitioner's personal vehicle and leaving the gasoline there. 

29.  Petitioner's vehicle was parked in a remote area of 

the fourth deck where employees' cars were not supposed to be 

parked. 

30.  When Petitioner was arrested on January 22, 2009, the 

police confiscated his MIA employee badges.  Initially 

sympathetic to him, Ms. Gonzalez subsequently received an e-mail 

and read the police report that made her believe that Petitioner 

had been stealing gasoline for some time. 

31.  After Petitioner was unable to work and was 

discharged, he was replaced by a person who is Cuban. 
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32.  After Petitioner's case was nolle prossed in April 

2010, he asked Ms. Gonzalez to initiate an ID confiscation 

hearing to help him get the badges and she refused. 

Ultimate Findings of Fact 

33.  The evidence supports a finding that Petitioner, 

Mr. Bracamonte, was ordered to terminate the employment of 

Mr. Samanamoud not because he was Peruvian, but because 

Ms. Gonzalez had a legitimate business interest in avoiding 

liability for his speeding and reckless driving. 

34.  The evidence supports a finding that Petitioner, 

Mr. Bracamonte, was not the victim of discrimination based on 

age based on Stipulated Finding of Fact, paragraph 16. 

35.  The evidence supports a finding that Petitioner, 

Mr. Bracamonte, was terminated from employment because he could 

not work on the MIA project after his badges were confiscated, 

not because of his age or because of his national origin. 

36.  The evidence supports a finding that Ms. Gonzalez was 

not willing to help Petitioner get the badges necessary to work 

at MIA because she received information after his arrest that 

tended to convince her that Petitioner had been stealing 

gasoline over a period of time. 
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CONCLUSIONS OF LAW 

 

37.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat.
3 

38.  Petitioner has the burden of proving he was victim of 

discrimination and retaliation as alleged in his Complaint.  See 

Department of Banking and Finance Division of Securities and 

Investor Protection v. Osborne Stern and Company, 670 So. 2d 

932, 934 (Fla. 1996) ("The general rule is that a party 

asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue.”). 

39.  The Florida Civil Rights Act of 1992 (FCRA) is 

codified in Sections 760.01 through 760.11, Florida Statutes.  

The Act, as amended, was patterned after Title VII of the Civil 

Rights Acts of 1964 and 1991, 42 U.S.C. § 2000, et seq. 

40.  Section 760.10(1)(a) defines an unlawful employment 

practice as follows: 

(1) It is an unlawful employment practice 

for an employer: 

 

(a) To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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41.  The "anti-retaliatory provisions" of the Act are found 

in subsection 760.10(7), Florida Statutes, which provides as 

follows: 

It is an unlawful employment practice for an 

employer, an employment agency, a joint 

labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

42.  The provisions of the FCRA are almost identical to the 

federal counterpart, 42 U.S.C. 2000e; therefore, Florida Courts 

follow federal law when examining discrimination and retaliation 

claims.  Carter v. Health Management Associates, 989 So. 2d 1258 

(Fla. 2d DCA 2008). 

43.  "Discriminatory [or retaliatory] intent may be 

established through direct or indirect circumstantial evidence."  

Johnson v. Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001); 

see also United States Postal Service Board of Governors v. 

Aikens, 460 U.S. 711, 714 N.3 (1983)("As in any lawsuit, the 

plaintiff [in a Title VII action] may prove his case by direct 

or circumstantial evidence"). 

44.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory [or retaliatory] intent 

without resort to inference or presumption."  King v. La Playa-
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De Varadero Restaurant, No. 02-2502, slip op. at 15 n.9 (Fla. 

DOAH February 19, 2003)(Recommended Order); see also Wilson v. 

B/E Aero., Inc., 376 F.3d 1079, 1086 (11th Cir. 2004).  "If the 

[complainant] offers direct evidence and the trier of fact 

accepts that evidence, then the [complainant] has proven 

discrimination [or retaliation]."  Maynard v. Board of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).  In this case, Petitioner 

has not offered direct evidence of discrimination or 

retaliation. 

45.  Courts have recognized that direct evidence of intent 

is often unavailable.  Shealy v. City of Albany, Ga., 89 F.3d 

804, 806 (11th Cir. 1996).  For this reason, those who claim to 

be victims of intentional discrimination "are permitted to 

establish their cases through inferential and circumstantial 

proof."  Kline v. Tennessee Valley Authority, 128 F.3d 337, 348 

(6th Cir. 1997). 

46.  In this case, the testimony that Ms. Gonzalez made 

comments that indicated that she would does not like Peruvians 

is rejected as not convincing.  Alternatively, if true, that 

evidence is insufficient to support a finding that Ms. Gonzalez 

actions were discriminatory or retaliatory. 

47.  In this case, even if Petitioner had established a 

prima facie case of discrimination, Respondent showed legitimate 

business reasons for terminating Mr. Samanamoud for speeding, 



15 
 

and Petitioner for theft and an inability to access the work 

site.  Ballard v.The Southland Corporation- Seven Eleven Stores, 

Case No. 85-2754, 1986 Fla. Div. Adm. Hear. LEXIS 4341 

(Recommended Order January 10, 1986). 

RECOMMENDATION 

 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for relief in this 

case. 

DONE AND ENTERED this 29th day of December, 2010, in 

Tallahassee, Leon County, Florida. 

 

S                                   
ELEANOR M. HUNTER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 29th day of December, 2010. 
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ENDNOTES 

 

1/  Findings of Fact 1-17 are taken verbatim, except words in 

brackets, from the Pre-hearing Stipulation filed September 21, 

2010. 

 

2/  Additional Findings of Fact are based on the record from the 

final hearing. 

 

3/  References to Florida Statutes are to the 2010 version, 

unless otherwise indicated. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

EDWARD RHOADES, 

 

     Petitioner, 

 

vs. 

 

SWIFT TRANSPORTATION, 

 

 Respondent. 
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   Case No. 10-2679 

 

RECOMMENDED ORDER 

  

 A final hearing was held in this matter before W. David 

Watkins, Administrative Law Judge with the Division of 

Administrative Hearings, on October 5, 2010, in Cross City, 

Florida.  

APPEARANCES  

     For Petitioner:  Edward Rhoades, pro se 

                      7470 Northwest 167th Place 

                      Trenton, Florida  32693 

 

     For Respondent:  Ignacio J. Garcia, Esquire 

                      Ogletree, Deakins, Nash, Smoak  

                        & Stewart, P.C. 

                      100 North Tampa Street, Suite 3600 

                      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE  

 The issue is whether Respondent discriminated against 

Petitioner based on Petitioner's disability.  
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PRELIMINARY STATEMENT 

 A formal administrative hearing in this matter was held on 

October 5, 2010, in Cross City, Florida.  At the hearing, 

Petitioner testified on his own behalf.  Petitioner's 

Exhibits 1A, and 1 through 7 were received in evidence.  

Respondent presented the telephonic testimony of Scott 

Maldonado, and its Exhibits 1 through 5 were received in 

evidence.  

 At the conclusion of the hearing the parties stipulated 

that proposed recommended orders would be due 21 days following 

the filing of the final hearing transcript.  The Transcript was 

filed with the Division on October 28, 2010.  However, on 

November 16, 2010, Respondent filed an Unopposed Motion for 

Extension of Time, seeking an extension until November 30, 2010, 

for the parties to submit their proposed orders.  By Order dated 

November 17, 2010, the requested extension was granted.  On 

November 24, 2010, Petitioner filed a Post-Hearing Brief, and on 

November 30, 2010, Respondent filed its Proposed Recommended 

Order.  Both post-hearing filings have been given due 

consideration in the preparation of this Recommended Order.  

 References to statutes are to Florida Statutes (2009), 

unless otherwise noted.  
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FINDINGS OF FACT  

 1.  Petitioner, Edward Rhoades, applied for employment as a 

commercial truck driver with Respondent in early February 2009. 

 2.  Respondent, Swift Transportation Co. of AZ, LLC. 

("Swift"), is a nationwide truckload carrier, using over 14,000 

trucks and employing approximately 18,000 drivers.  Swift is an 

equal employment opportunity employer and has adopted written 

policies which prohibit discrimination based upon, among other 

things, disability.   

 3.  In the section of the Swift application relating to 

employment history, Petitioner wrote the following: "[H]aven't 

worked since 1985 due to injuries.  Have doctor releases for 

injuries."  Petitioner's injuries were sustained in 1976 when a 

log dropped on his back.  Petitioner also has contracted 

Hepatitis C, although there is no evidence of record as to what 

disabilities, if any, have resulted from the disease. 

 4.  Notwithstanding the "injuries" listed on his 

application, at hearing Petitioner testified that the only 

disability he had at the time of filing his application with 

Swift was "a skip of the heart."  Petitioner further testified 

that he did not have any physical limitations due to this 

condition.   

 5.  In December 2008, Petitioner successfully completed 

training to become a semi-tractor-trailer driver at the Truck 
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Driver Institute, Inc. ("TDI"), located in Sanford, Florida.  

TDI assisted Petitioner in his efforts to find employment as a 

truck driver by faxing his application to Swift on or about 

February 1, 2009. 

 6.  Petitioner's faxed application was incomplete.  Omitted 

were Petitioner's social security number, date of birth, 

employment declaration, references, and signature. 

 7.  Swift internally tracks the status of driver 

applications by the use of Lotus Notes software.  February 10, 

2009, entries made regarding Petitioner's application noted the 

absence of the personal information listed above.  In addition, 

the notations "need proof of injury" and "faxed conditional pre-

hire to TDI, Sanford" were entered in the Swift record.   

 8. Although the exact date is not reflected in this 

record, sometime soon after the faxed submittal of Petitioner's 

paper application Petitioner decided to submit an on-line 

application to Swift using the Swift website.  A copy of that 

application was not introduced into this record.  However, when 

asked on the application to identify his goals, Petitioner 

testified that he wrote: "to get off disability and pay off my 

family loans." 

 9.  As reflected in the Swift Lotus Notes, on February 10, 

2009, Swift faxed its standard "conditional pre-hire letter" to 
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Petitioner via TDI.  The letter declared in large bold font: 

"Congratulations, the student/driver listed below has been  

approved to join the Swift Team!"  The letter further stated: 

"Swift Transportation Co., Inc. agrees to hire the above 

referenced student/driver subject to the following conditions:" 

Thereafter followed a list of 11 conditions prerequisite to 

hiring by Swift, one of which was "pass Swift Transportation's 

road test."    

 10.  Scott Maldonado, Swift's National Director of 

Recruiting and Training, testified that Swift had no record of 

Petitioner's on-line application.  He noted that during the four 

to five months preceding the hearing Swift had received over 

60,000 applications through its website. 

 11.  Unfortunately, when Petitioner submitted his 

application in early 2009, the national economy was in the 

throes of a serious recession, resulting in a significant 

decline in the need for commercial truck drivers.  For example, 

in 2008, Swift hired 18,957 drivers, while in 2009, only 9,713 

drivers were hired by Swift.
1/
  Consequently, Respondent was able 

to be much more selective in the drivers it chose to hire.  

 12.  Due to the location from which he applied, Petitioner 

would have been assigned to Respondent's Ocala facility.  In 
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February of 2009, Respondent hired only eleven drivers for 

placement in its Ocala terminal, and all of those drivers were 

graduates of Swift's driving academy located in Millington, 

Tennessee.
2/
 

 13.  Swift's historical data has shown that drivers hired 

from one of its academies are safer drivers and have more of a 

long-term commitment to Swift.  Because of this, Swift has a 

company-wide goal of hiring graduates strictly from one of its 

driving academies if at all possible.  Unfortunately for 

graduates of other academies, such as TDI, Swift was in a 

position to selectively hire only Swift academy graduates in 

early 2009. 

 14.  When Petitioner attempted to arrange to take the Swift 

driving test (through his contacts at TDI) he was informed of 

the Swift hiring freeze on all non-Swift academy graduates.  

Accordingly, Petitioner was never offered an appointment to take 

the Swift driving test.  

CONCLUSIONS OF LAW 

 15.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat (2010).  

 16.  Section 760.10, Florida Statutes (2010), provides 

that:  

   

(1)  It is an unlawful employment practice 

for an employer:  
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(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status.  

 

 17.  To establish a prima facie case of discrimination, 

Petitioner must prove by a preponderance of the evidence: 

(1) that he is a handicapped person within the meaning of 

Subsection 760.10(1)(a); (2) that he is a qualified individual; 

and (3) that Respondent discriminated against him on the basis 

of his disability.  See Earl v. Mervyns, 207 F.3d 1361, 1365 

(11th Cir. 2000); Pritchard v. S. Co. Servs., 92 F.3d 1130 (11th 

Cir.1996); and Byrd v. BT Foods, Inc., 948 So. 2d 921 (Fla. 4th 

DCA 2007).  

 18.  The term "handicap" in the Florida Civil Rights Act is 

treated as equivalent to the term "disability" in the Americans 

with Disabilities Act.  See Ross v. Jim Adams Ford, Inc., 871 

So. 2d 312 (Fla. 2d DCA 2004).  

 19.  The ADA defines a "disability" as "(A) a physical or 

mental impairment that substantially limits one or more of the 

major life activities of such individual; (B) a record of such 

impairment; or (C) being regarded as having such an impairment."  

42 U.S.C. § 12102(1).  "Major life activities" include, but are 

not limited to, caring for oneself, performing manual tasks, 
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seeing, hearing, eating, sleeping, walking, standing, lifting, 

bending, speaking, breathing, learning, reading, concentrating, 

thinking, communicating, and working.  42 U.S.C. § 12102(2)(A); 

Bragdon v. Abbott, 524 U.S. 624, 118 S. Ct. 2196, 141 L. Ed. 2d 

540 (1998).  

 20.  In Sutton v. United Air Lines, Inc., 527 U.S. 471, 

119 S. Ct. 2139, 144 L.Ed. 450 (1999) the Supreme Court declared 

that whether a person is disabled under the ADA is an 

"individualized inquiry."  It stated:  

The definition of disability . . . requires 

that disabilities be evaluated 'with respect 

to an individual' and be determined based on 

whether an impairment substantially limits 

the major life activities of such 

individual.'  Thus, whether a person has a 

disability under the ADA is an 

individualized inquiry.   

Id. at 484.  

 

 21.  Federal discrimination law may properly be used for 

guidance in evaluating the merits of claims arising under 

Section 760.10, Florida Statutes.  See Brand v. Fla. Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Fla. Dep't of 

Cmty. Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991).  

 22.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-03 (1973), the Supreme Court articulated a burden of proof 

scheme for cases involving allegations of discrimination under 

Title VII, where the plaintiff relies upon circumstantial 
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evidence.  The McDonnell Douglas decision is persuasive in this 

case, as is St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506-07 

(1993), in which the Court reiterated and refined the McDonnell 

Douglas analysis.  

 23.  Pursuant to this analysis, the plaintiff (Petitioner 

herein) has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n. 6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 (Fla. 

1996) (citing Arnold v. Burger Queen Sys., 509 So. 2d 958 (Fla. 

2d DCA 1987).  

 24.  If, however, the plaintiff succeeds in making a prima 

facie case, then the burden shifts to the defendant (Respondent 

herein) to articulate some legitimate, nondiscriminatory reason 

for its complained-of conduct.  If the defendant carries this 

burden of rebutting the plaintiff's prima facie case, then the 

plaintiff must demonstrate that the proffered reason was not the 

true reason, but merely a pretext for discrimination.  McDonnell 

Douglas, 411 U.S. at 802-03; Hicks, 509 U.S. at 506-07.  

 25.  In Hicks, the Court stressed that even if the trier-

of-fact were to reject as incredible the reason put forward by 

the defendant to justify its actions, the burden nevertheless 

would remain with the plaintiff to prove the ultimate question 
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of whether the defendant intentionally discriminated against 

him.  Hicks, 509 U.S. at 511.  "It is not enough, in other 

words, to disbelieve the employer; the fact finder must believe 

the plaintiff's explanation of intentional discrimination."  Id. 

at 519.  

 26.  Here, Petitioner failed to establish a prima facie 

case of unlawful discrimination using circumstantial evidence.  

He produced no credible evidence that similarly situated 

applicants for employment outside his classification were 

treated more favorably than he, as was his burden under 

McDonnell Douglas.  See Campbell v. Dominick's Finer Foods, 

Inc., 85 F. Supp. 2d 866, 872 (N.D. Ill. 2000) ("To establish 

this element, [the claimant] must point to similarly situated 

non-[disabled] employees who engaged in similar conduct, but 

were neither disciplined nor terminated.").  Petitioner did not 

establish that at the time of his application he suffered from a 

disability, nor did he present credible evidence that Swift 

perceived him to be disabled and discriminated against him on 

that basis.  Rather, the evidence established that no graduates 

of non-Swift driving schools, whether or not they were disabled, 

were hired during the period at issue.  

 27.  Assuming, for the sake of argument, that Petitioner 

could establish a prima facie case of failure to hire, he 

nevertheless did not prove that Respondent's legitimate business 
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reasons for not hiring him are a pretext for unlawful 

discrimination.  See Issenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436, 444 (11th Cir. 1996) ("Conclusory 

allegations of discrimination, without more, are not sufficient 

to raise an inference of pretext or intentional discrimination 

where [a defendant] has offered extensive evidence of 

legitimate, non-discriminatory reasons for its actions.") 

(quoting Young v. General Food Corp., 840 F.2d 825, 830 (11th 

Cir. 1988) ("Once a legitimate, non-discriminatory reason for 

dismissal is put forth by the employer, the burden returns to 

the plaintiff to prove by significant probative evidence that 

the proffered reason is a pretext for discrimination.").  The 

unrebutted evidence of record established that Respondent had 

legitimate, non-discriminatory reasons for not hiring 

Petitioner, or for that matter, any other graduates of non-Swift 

driving academies.  Indeed, the evidence established that 

graduates of the Swift academies tended to be safer drivers, and 

were more likely to become long-term Swift employees, than 

graduates of other schools.
3/
 

 28.  Moreover, it is not the role of the courts to second-

guess an employer's business judgment.  In Chapman v. AI  
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Transport, 229 F.3d 1012, 1031 (11th Cir. 2000), the Eleventh  

Circuit reiterated that:  

[f]ederal courts do not sit as a 

superpersonnel department that reexamines an 

entity's business decisions.  No matter how 

medieval a firm's practices, no matter how 

high-handed its decisional process, no 

matter how mistaken the firm's managers, the 

ADEA does not interfere.  Rather our inquiry 

is limited to whether the employer gave an 

honest explanation of its behavior.  See 

also Elrod v. Sears, Roebuck & Co., 939 F.2d 

1466, 1470 (11th Cir. 1991); Nix v. WLCY 

Radio-Rahall Communications, 738 F.2d 1181, 

1187 (11th Cir. 1984) (An "employer may fire 

an employee for a good reason, a bad reason, 

a reason based on erroneous facts, or for no 

reason at all, as long as its action is not 

for a discriminatory reason.")  

 

 29.  Accordingly, Petitioner failed to meet his ultimate 

burden of proving that Respondent engaged in unlawful 

discrimination by denying him employment.  At most, Petitioner 

has produced nothing more than his own belief and speculation 

concerning the motives for Respondent's actions.  This alone is 

not sufficient to satisfy Petitioner's burden of proving 

intentional discrimination.  Avril v. Village S., Inc., 934 F. 

Supp. 412, 417 (S.D. Fla. 1996) ("[a] plaintiff's mere belief, 

conjecture, or speculation that he or she was discriminated 

against is not sufficient to support an inference of 

discrimination or to satisfy the plaintiff's burden"). 

Respondent had legitimate, non-discriminatory reasons for not 

hiring Petitioner.  The greater weight of the evidence clearly 
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indicates that Respondent did not engage in an unlawful 

employment practice.  

RECOMMENDATION  

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

 DONE AND ENTERED this 29th day of December, 2010, in 

Tallahassee, Leon County, Florida.  

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 29th day of December, 2010. 

 

 

ENDNOTES 

 
1/
  Illustrative of the economic slowdown, during 2009 over 200 

Swift drivers were idled while awaiting trucking assignments. 

 
2/
  Swift operates five driver academies nationally. 

 
3/
  It is unfortunate that Petitioner was sent a congratulatory 

"pre-hire letter" at a time when Swift had adopted a hiring 
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freeze on applicants that had not graduated from one of the 

Swift driving academies. 

 

 

COPIES FURNISHED: 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee parkway, Suite 100 

Tallahassee, Florida  32301 

 

Stephen J. Beaver, Esquire 

Swift Transportation 

Post Office Box 29243 

Phoenix, Arizona  85038 

 

Edward Rhoades, pro se 

7470 Northwest 167th Place 

Trenton, Florida  32693 

 

Ignacio J. Garcia, Esquire 

Ogletree, Deakins, Nash, Smoak  

  & Stewart, P.C. 

100 North Tampa Street, Suite 3600 

Tampa, Florida  33602 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EDWARD EAVES, 

 

     Petitioner, 

 

vs. 

 

IMT-LB CENTRAL FLORIDA 

PORTFOLIO, LLC, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-3324 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was held on September 20, 

2010, in the above-styled case by video teleconference with the 

parties appearing from Orlando, Florida, before J. D. Parrish, 

an Administrative Law Judge with the Division of Administrative 

Hearings (DOAH), in Tallahassee, Florida. 

APPEARANCES 

 

For Petitioner:  Edward Eaves, pro se 

                 5274 North Orange Blossom Trail 

                 Apartment 105 

                 Orlando, Florida  32810 

 

For Respondent:  James I. Barron, III, Esquire 

                 James I. Barron, III, P.A. 

                 301 East Pine Street 

                 Suite 150 

                 Orlando, Florida  32801 
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STATEMENT OF THE ISSUE 

 

Whether Respondent, IMT-LB Central Florida Portfolio, LLC 

(Respondent), committed a discriminatory practice in violation 

of Chapter 760, Florida Statutes (2009).
1
  

PRELIMINARY STATEMENT 

On June 16, 2010, the Florida Commission on Human Relations 

(FCHR) forwarded a Petition for Relief to DOAH.  In summary, 

Petitioner claimed that Respondent had retaliated against him 

for making complaints against a landlord with regard to the 

conditions of an apartment located at Village Park Apartments, 

4400 Martin’s Way, Orlando, Florida.  In essence, Petitioner 

maintained that he was discriminated against based upon his race 

and that Respondent further retaliated against him when 

complaints to Orange County authorities were made concerning the 

conditions of the apartment and its grounds.  In response, 

Respondent maintains it did not discriminate against Petitioner 

in any manner, but that Petitioner affirmatively failed to 

comply with the terms of his lease, refused to make his 

apartment available for repairs, and failed or otherwise refused 

to honor the terms of an agreement reached in an eviction 

proceeding that was pursued in Orange County, Florida.   

At hearing, Petitioner testified in his own behalf and 

presented testimony from Robert Lee Wayne, an environmental 

specialist II employed by the Orange County Health Department; 
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and Lorene Johnson, code enforcement officer for the City of 

Orlando (City).  Petitioner’s Exhibits 1 through 19 were 

admitted into evidence.  Respondent presented testimony from 

Kevin Jowers, Yvette Colon, and John Ferrulo.  Respondent’s 

Exhibits 1 through 9 were admitted into evidence.   

The Transcript of the proceeding was filed with DOAH on 

October 11, 2010.  Proposed Recommended Orders were filed by the 

parties on October 25, 2010, and October 29, 2010.  Each of the 

parties' proposals have been considered in the preparation of 

this Recommended Order.  Petitioner filed an Emergency 

Supplement Motion under Newly Discovered Evidence Obtained 

Friday November 19, 2010, Amended Supplement Motion Section (2), 

and Second Amended Supplemental Motion Section (2) on November 

19, 2010.  On November 23, 2010, Petitioner filed a Supplement 

Motion to Intercede.  Respondent replied to the allegations set 

forth in Petitioner’s pleadings on November 24, 2010.  

Thereafter, Petitioner filed a Response to Respondent’s Letter 

to Judge Parrish.  The matters addressed in Petitioner’s 

supplemental requests are addressed in the Conclusions of Law 

that follow.  This Recommended Order is entered to resolve all 

outstanding issues in this cause. 

FINDINGS OF FACT 

1.  Respondent owns and/or operates a residential rental 

property located at 4400 Martin’s Way, Orlando, Florida.  The 
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property, identified in this record as Village Park Apartments 

(Village Park), consisted of a two-story, multi-building, multi-

apartment complex. 

2.  Sometime in late October 2009, Petitioner leased an 

apartment at Village Park.  Petitioner’s apartment was on the 

second floor and no other apartments were above his. 

3.  Petitioner’s lease agreement required that Petitioner 

obtain and provide public utilities for his apartment.  Although 

Petitioner claims he did not timely receive a copy of his lease 

in order to be on notice of this provision, the record is clear 

that after Petitioner became aware of the provision, he did not 

obtain public utilities for the apartment. 

4.  Shortly after Petitioner received a bill for utility 

service for his apartment from Respondent in December 2009, 

Petitioner complained to governmental authorities about 

conditions at the apartment complex.   

5.  With regard to the conditions of his living unit, 

Petitioner maintained there was a roof leak, a vanity pipe leak, 

and a non-working toilet.  Ms. Johnson, an inspector for the 

City, came out to Village Park and inspected the unit.  She 

found that the toilet and vanity required repair.  She further 

determined that Respondent would need to get a certified roofing 

person to verify the condition of the roof, and to certify to 

the City that the roof was water tight.  It was Ms. Johnson’s 
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position that water damage was evident on the ceiling in 

Petitioner’s unit, and that Respondent would need to get a 

certified roofing person to verify the condition of the roof, as 

well as someone to restore the interior of Petitioner’s unit by 

repairing and/or painting the ceiling. 

6.  An inspector from the Orange County Health Department 

also visited Village Park concerning a complaint about rats at 

the dumpster.  Respondent timely addressed the rodent issue and 

the property is under contract with an extermination company 

that provides appropriate rodent deterrence. 

7.  Respondent timely repaired the vanity leak and the 

toilet issue in Petitioner’s apartment.  The roof issue, 

however, was not quickly resolved.  Initially, Petitioner 

refused to allow Respondent into the unit to repair the ceiling.  

Ms. Johnson advised Petitioner that he would have to allow 

Respondent entry in order for them to be able to fix the ceiling 

and restore it to an appropriate condition.  According to  

Ms. Johnson, the ceiling in Petitioner’s unit did not collapse 

as alleged by Petitioner. 

8.  Ms. Johnson also noted that there was debris around the 

dumpster at Village Park.  She was favorably impressed with the 

speed with which the maintenance crew cleaned up the mess at the 

dumpster site.   
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9.  Despite some delays in getting the roof inspection 

completed to Ms. Johnson’s satisfaction, all issues with 

Petitioner’s unit were resolved to the City’s satisfaction. 

10.  Concurrent with the repair timeline to Petitioner’s 

unit, Respondent filed an eviction proceeding against 

Petitioner.  That action progressed through the court, through 

mediation, and resulted in a stipulated settlement agreement.  

The Landlord/Tenant Stipulation was executed on January 27, 

2010, and provided, in pertinent part: 

Defendant [Petitioner] agrees to place 

utilities in his own name at OUC no later 

than Feb. 3, 2010. 

 

*     *     * 

 

Defendant agrees to allow Plaintiff 

[Respondent] to enter his apartment for 

repairs on Feb. 1, 2010 between 9:00 a.m. 

and 5:00 p.m. 

 

11.  Petitioner failed to abide by the terms of the 

stipulation.  Ultimately the court issued a Final Judgment for 

Possession and Writ of Possession for Petitioner’s unit.  

Petitioner's claim that the eviction process was retaliation for 

the complaints made to the county and city authorities, belies 

the fact that Petitioner failed to honor the terms of the lease, 

and the stipulation reached in the eviction proceeding.  

Petitioner’s race was not directly or indirectly involved in any 
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manner.  Nor was Petitioner treated less favorably than a 

similarly situated party not of Petitioner’s race. 

CONCLUSIONS OF LAW 

12.  DOAH has jurisdiction over the parties to and the 

subject matter of these proceedings.  §§ 120.569 and 120.57(1), 

Fla. Stat. 

13.  Under the Florida Fair Housing Act (the act), it is 

unlawful to discriminate in the financing, sale or rental of 

housing.  Section 760.23, Florida Statutes, provides in part: 

(1)  It is unlawful to refuse to sell or 

rent after the making of a bona fide offer, 

to refuse to negotiate for the sale or 

rental of, or otherwise to make unavailable 

or deny a dwelling to any person because of 

race, color, national origin, sex, handicap, 

familial status, or religion.  

 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion.  

 

14.  Section 83.64, Florida Statutes, provides: 

83.64  Retaliatory conduct.--  

 

(1)  It is unlawful for a landlord to 

discriminatorily increase a tenant's rent or 

decrease services to a tenant, or to bring 

or threaten to bring an action for 

possession or other civil action, primarily 

because the landlord is retaliating against 

the tenant.  In order for the tenant to 

raise the defense of retaliatory conduct, 

the tenant must have acted in good faith. 
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Examples of conduct for which the landlord 

may not retaliate include, but are not 

limited to, situations where:  

 

(a)  The tenant has complained to a 

governmental agency charged with 

responsibility for enforcement of a 

building, housing, or health code of a 

suspected violation applicable to the 

premises;  

 

(b)  The tenant has organized, encouraged, 

or participated in a tenants' organization;  

 

(c)  The tenant has complained to the 

landlord pursuant to s. 83.56(1); or  

 

(d)  The tenant is a service member who has 

terminated a rental agreement pursuant to s. 

83.682.  

 

(2)  Evidence of retaliatory conduct may be 

raised by the tenant as a defense in any 

action brought against him or her for 

possession.  

 

(3)  In any event, this section does not 

apply if the landlord proves that the 

eviction is for good cause.  Examples of 

good cause include, but are not limited to, 

good faith actions for nonpayment of rent, 

violation of the rental agreement or of 

reasonable rules, or violation of the terms 

of this chapter.  

 

(4)  "Discrimination" under this section 

means that a tenant is being treated 

differently as to the rent charged, the 

services rendered, or the action being taken 

by the landlord, which shall be a 

prerequisite to a finding of retaliatory 

conduct.  

 

(Emphasis added). 
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15.  In this matter, Petitioner bears the initial burden of 

proof to establish a case of discrimination in violation of the 

act by a preponderance of the evidence.  Generally, once a 

complainant establishes membership in a protected class, and 

proof that he or she was treated differently than others not in 

the class, the burden of proof would shift requiring the 

offending party to articulate a nondiscriminatory motive or 

objective for the alleged discriminatory conduct.  If, however, 

the complainant (in this case Petitioner) fails to establish a 

case of discrimination, the matter ends.  See Nat'l Indust., 

Inc. v. Comm'n on Human Relations, 527 So. 2d 894 (Fla. 5th DCA 

1988).  

16.  In this case, Petitioner failed to produce evidence 

that he was discriminated against in any manner.  Proof that is 

the conjecture or speculation on the part of a complainant is 

insufficient to establish a case of discrimination.  There must 

be some evidence of racial animus.  See Lizardo v. Denny’s, 

Inc., 270 F. 3d 94 (2d Cir. 2001).   

17.  Similarly, Petitioner failed to establish that the 

terms or conditions of his rental were adversely affected in 

retaliation for complaints made to governmental authorities.  

The County Court Judge would have had jurisdiction to consider 

such a defense, had it been raised, in conjunction with the 

eviction proceedings.  Instead, Petitioner and Respondent 
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reached a stipulation regarding the terms of Petitioner’s 

tenancy.  Petitioner acted in bad faith by failing to comply 

with the terms of the stipulation and with the terms of his 

lease agreement.  Respondent was entitled to hold Petitioner to 

the terms of the agreement.  Petitioner submitted no credible 

proof that any of Respondent’s acts were racially motivated.  

Respondent had a legitimate basis for the eviction sought 

against Petitioner. 

18.  Finally, with regard to Petitioner’s supplemental 

motions filed post-hearing.  Allegations of attempted bribery 

are serious criminal claims.  This is an administrative 

proceeding.  The undersigned has no jurisdiction to consider 

such matters, even if true.  Moreover, such claims would not 

demonstrate a racial animus for alleged discrimination by 

Respondent against Petitioner.  If Petitioner has proof of 

criminal wrong-doing, such claims should be presented to law 

enforcement authorities.  Accordingly, Petitioner’s post-hearing 

supplemental requests are denied. 
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DONE AND ENTERED this 30th day of December, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   
J. D. PARRISH 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of December, 2010. 

 

 

ENDNOTE 

 
1/
  All statutory references are to Florida Statutes (2009), 

unless otherwise indicated. 
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Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 
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Edward Eaves 
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Apartment 105 

Orlando, Florida  32810 

 

James I. Barron, III, Esquire 

Picerne Management Corporation 

Tower Point Apartments 

301 East Pine Street, Suite 150 

Orlando, Florida  32801 

 



 

 12 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida 32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case 
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