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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TIMOTHY JAMES FAISON, 

 

     Petitioner, 

 

vs. 

 

FLEA WORLD, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-4444 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case
 

before J. D. Parrish, a duly-designated Administrative Law Judge 

of the Division of Administrative Hearings, on September 28, 

2010, in Sanford, Florida.  

APPEARANCES 

 

For Petitioner:  Timothy James Faison, pro se 

                 Post Office Box 470572 

                 Lake Monroe, Florida  32747 

 

For Respondent:  Sid Levy, Owner, pro se 

                 Flea World/Fun World 

                 610 North Orange Avenue 

                 Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

 

Whether Respondent committed the unlawful employment 

practice as alleged in the Petition for Relief filed with the 

Florida Commission on Human Relations (FCHR) and, if so, what 

relief should Petitioner be granted.  
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PRELIMINARY STATEMENT 

 

On December 7, 2009, Petitioner, Timothy James Faison 

(Petitioner), filed a Charge of Discrimination with the FCHR 

claiming that his former employer, Respondent, Flea World/Fun 

World (Respondent), had discriminated against him based on his 

race.  According to the complaint, which contained the following 

discrimination statement, the most recent discrimination took 

place on May 17, 2009:  

  I.  I am black.  On May 17, 2009 my 

employer fired me and accused me of stealing 

company property.  Supervisors Earleen and 

Tom sent me home for clocking into work 30 

seconds after 11:00am but, let Tyrone a high 

school football player clock into work when 

Tyrone was five minutes late after 11:00am.  

Management considered I threatened a co-

worker Ed for telling him if he cannot close 

his mouth I’ll close it for him.  Then next 

day Ed told me if I come back in his face he 

will kill me.  Management refused to write 

Ed up for threatening me.  I’m black and Ed 

is white. 

 

  II.  I did not go to Human Resources. 

 

  III.  I believe Respondent discriminated 

against me because of national origin, 

African American, in violation of Title VII 

of the Civil Rights Act of 1964, as amended.  

 

On May 21, 2010, following the completion of its 

investigation of Petitioner's complaint, the FCHR issued a 

Notice of Determination: No Cause, advising Petitioner that a 

determination had been made that "no reasonable cause exists to 

believe that an unlawful employment practice occurred."  



 3 

Thereafter, on or about June 23, 2010, Petitioner filed a 

Petition for Relief.  The case was forwarded to the Division of 

Administrative Hearings for formal proceedings on June 30, 2010. 

At the hearing, Petitioner testified in his own behalf.  

Respondent presented the testimony of George Schnippel, Earlene 

Garza, Tom Patterson, Eddie Fisher, Dottie Wetherhold, and 

Joseph Bryan.  Respondent’s Composite Exhibit 1 was admitted 

into evidence.  Because much of the information contained 

therein must be considered hearsay, it could not be considered 

as the basis for a finding of fact herein unless it were 

corroborated by testimony.   

In accordance with the directions of the undersigned at the 

conclusion of the hearing, the parties' proposed recommended 

orders were to be filed within ten days of the hearing.  

Petitioner filed a handwritten statement on October 8, 2010.  

Concurrent with the entry of this Recommended Order is a Notice 

of Ex-Parte Communication, as it does not appear from the 

document filed that Petitioner provided a copy of the 

handwritten document to Respondent.  A transcript of the 

proceeding will not be filed.  Respondent did not file a 

proposed order.   

FINDINGS OF FACT 

 

1.  Petitioner is a black male and is an African-American.  

He was employed by Respondent in 2005 and continued his 
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employment until May 2009.  Petitioner worked the area of the 

property known as “Fun World.”  Petitioner was a ride attendant 

and was assigned to operate one of the rides available to the 

public in the park.   

2.  Respondent is a flea market and family amusement park, 

operated for the public on Highway 17-92, in Sanford, Florida.  

At the time of the allegations of this case, Respondent had 

approximately 24 employees:  ten Caucasian, ten black or 

African-American, and four Hispanic.   

3.  Fun World has a number of rides described in the record 

of this case.  Petitioner’s assignment varied based upon the 

need of the park.  Petitioner was assigned to the Tilt-A-Whirl 

ride, at the times most pertinent to the allegations of the 

case.   

4.  A series of incidents ultimately led to Petitioner 

leaving employment at Fun World.  First, Petitioner described an 

incident wherein he was in need of using the restroom.  He did 

not see his supervisor or another ride attendant who could watch 

his ride, but due to his personal need, he left his station 

unattended.  A second employee observed the unattended ride and 

told a company manager that Petitioner had left his ride with 

people waiting and, thereby, made the ride unavailable to the 

public.  Thereafter, Petitioner and the other ride attendant, a 

Caucasian male, exchanged harsh words.  Based upon Petitioner’s 
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admission of what he said, Petitioner received a warning and 

counseling regarding his behavior and verbal threat to the co-

worker.   

5.  A second incident resulted in Petitioner's being sent 

home, because he attempted to clock-in late.  Respondent has a 

strict policy that requires employees to clock-in at a 

designated time.  If an employee is going to be late, he must 

call in advance of the clock-in time and advise a supervisor or 

manager that he will be late.  On one date mentioned by 

Petitioner, he was on time to work, and in the general vicinity 

of the time clock, but was technically late to the clock-in 

process.  Respondent sent Petitioner home and advised him he was 

not needed that day.  Another employee was allowed to clock-in 

after Petitioner had been denied.  That worker, a high school 

football player, had called in to let Respondent know he would 

be five minutes late.  Petitioner and the football player are 

the same race.   

6.  Based upon what he believed was disparate treatment, 

Petitioner determined that Respondent’s management was “out to 

get him.”  First, Respondent had taken the Caucasian co-worker’s 

side in the dispute arising from the unattended ride issue.  

Secondly, Respondent had allowed an employee, who was much later 

than he, to clock-in.  Respondent’s acts regarding Petitioner’s 

assertions had nothing to do with Petitioner’s race.   
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7.  Moreover, Petitioner’s race had nothing to do with why 

he ultimately left employment with Respondent.  The final issue 

came to light after the aforementioned incidents.  Respondent 

received a telephone tip that Petitioner was selling ride 

tickets off property.  In theory, Petitioner failed to turn in 

tickets at the ride site, then pocketed tickets for resale off 

property.   

8.  To follow up on the allegation, Respondent audited the 

Tilt-A-Whirl ride tally sheets to compare the number of riders 

to the number of tickets turned in by Petitioner.  Simply 

stated, Petitioner was required to keep tabs on the number of 

riders based upon the hour, the ride, and the type of rider 

(ticket holder or banded pass) before each ride started.  For up 

to eight times per hour, the ride could be operated, and, for 

each ride, the designated information was to be entered on the 

tally sheet.  At the end of the day, Petitioner was to turn in 

the tally sheet with his notations for all of the pertinent 

data.   

9.  Tickets turned in for the ride were to be placed in the 

ticket box.  The number of tickets in the box should correspond 

to the tally sheet data.  The ticket box was locked and was to 

be opened by management.  Petitioner’s tickets did not match the 

tally sheet data. 
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10.  When confronted with the discrepancy, Petitioner was 

given the option of leaving employment or having Respondent call 

in law enforcement to address the ticket discrepancy.  

Petitioner clocked out and left the property.  Respondent did 

not act based upon Petitioner’s race, but due to the fact that 

it was concerned that tickets were missing and unaccounted for 

from Petitioner’s ride.   

CONCLUSIONS OF LAW 

 

11.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  §§ 120.57(1) and 760.11, Fla. Stat. (2010). 

12.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in Sections 760.01 through 760.11, Florida Statutes 

(2009).  "The Act, as amended, was [generally] patterned after 

Title VII of the Civil Rights Acts of 1964 and 1991, 42 U.S.C. 

 § 2000, et seq., as well as, the Age Discrimination in 

Employment Act (ADEA), 29 U.S.C. § 623.  Federal case law 

interpreting [provisions of] Title VII and the ADEA is 

[therefore] applicable to cases [involving counterpart 

provisions of] the Florida Act."  Florida State University v. 

Sondel, 685 So. 2d 923, 925 (Fla. 1st DCA 1996); see also Joshua 

v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 2000) ("The 

[Act's] stated purpose and statutory construction directive are 

modeled after Title VII of the Civil Rights Act of 1964.").  
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13.  The Act makes certain acts prohibited "unlawful 

employment practices," including those described in  

Section 760.10, Florida Statutes (2009), which provides:  

  (1)  It is an unlawful employment practice 

for an employer:  

 

  (a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status.  

 

  (b)  To limit, segregate, or classify 

employees or applicants for employment in 

any way which would deprive or tend to 

deprive any individual of employment 

opportunities, or adversely affect any 

individual's status as an employee, because 

of such individual's race, color, religion, 

sex, national origin, age, handicap, or 

marital status. 

 

  (2)  It is an unlawful employment practice 

for an employment agency to fail or refuse 

to refer for employment, or otherwise to 

discriminate against, any individual because 

of race, color, religion, sex, national 

origin, age, handicap, or marital status or 

to classify or refer for employment any 

individual on the basis of race, color, 

religion, sex, national origin, age, 

handicap, or marital status. 

 

  (3)  It is an unlawful employment practice 

for a labor organization:  

 

  (a)  To exclude or to expel from its 

membership, or otherwise to discriminate 

against, any individual because of race, 

color, religion, sex, national origin, age, 

handicap, or marital status.  
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  (b)  To limit, segregate, or classify its 

membership or applicants for membership, or 

to classify or fail or refuse to refer for 

employment any individual, in any way which 

would deprive or tend to deprive any 

individual of employment opportunities, or 

adversely affect any individual's status as 

an employee or as an applicant for 

employment, because of such individual's 

race, color, religion, sex, national origin, 

age, handicap, or marital status. 

 

  (c)  To cause or attempt to cause an 

employer to discriminate against an 

individual in violation of this section. 

 

  (4)  It is an unlawful employment practice 

for any employer, labor organization, or 

joint labor-management committee controlling 

apprenticeship or other training or 

retraining, including on-the-job training 

programs, to discriminate against any 

individual because of race, color, religion, 

sex, national origin, age, handicap, or 

marital status in admission to, or 

employment in, any program established to 

provide apprenticeship or other training. 

 

  (5)  Whenever, in order to engage in a 

profession, occupation, or trade, it is 

required that a person receive a license, 

certification, or other credential, become a 

member or an associate of any club, 

association, or other organization, or pass 

any examination, it is an unlawful 

employment practice for any person to 

discriminate against any other person 

seeking such license, certification, or 

other credential, seeking to become a member 

or associate of such club, association, or 

other organization, or seeking to take or 

pass such examination, because of such other 

person's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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  (6)  It is an unlawful employment practice 

for an employer, labor organization, 

employment agency, or joint labor-management 

committee to print, or cause to be printed 

or published, any notice or advertisement 

relating to employment, membership, 

classification, referral for employment, or 

apprenticeship or other training, indicating 

any preference, limitation, specification, 

or discrimination, based on race, color, 

religion, sex, national origin, age, absence 

of handicap, or marital status. 

 

  (7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

  (8)  Notwithstanding any other provision 

of this section, it is not an unlawful 

employment practice under ss. 760.01-760.10 

for an employer, employment agency, labor 

organization, or joint labor-management 

committee to:  

 

  (a)  Take or fail to take any action on 

the basis of religion, sex, national origin, 

age, handicap, or marital status in those 

certain instances in which religion, sex, 

national origin, age, absence of a 

particular handicap, or marital status is a 

bona fide occupational qualification 

reasonably necessary for the performance of 

the particular employment to which such 

action or inaction is related.  

 

  (b)  Observe the terms of a bona fide 

seniority system, a bona fide employee 

benefit plan such as a retirement, pension, 

or insurance plan, or a system which 
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measures earnings by quantity or quality of 

production, which is not designed, intended, 

or used to evade the purposes of ss. 760.01-

760.10.  However, no such employee benefit 

plan or system which measures earnings shall 

excuse the failure to hire, and no such 

seniority system, employee benefit plan, or 

system which measures earnings shall excuse 

the involuntary retirement of, any 

individual on the basis of any factor not 

related to the ability of such individual to 

perform the particular employment for which 

such individual has applied or in which such 

individual is engaged.  This subsection 

shall not be construed to make unlawful the 

rejection or termination of employment when 

the individual applicant or employee has 

failed to meet bona fide requirements for 

the job or position sought or held or to 

require any changes in any bona fide 

retirement or pension programs or existing 

collective bargaining agreements during the 

life of the contract, or for 2 years after 

October 1, 1981, whichever occurs first, nor 

shall this act preclude such physical and 

medical examinations of applicants and 

employees as an employer may require of 

applicants and employees to determine 

fitness for the job or position sought or 

held.  

 

  (c)  Take or fail to take any action on 

the basis of age, pursuant to law or 

regulation governing any employment or 

training program designed to benefit persons 

of a particular age group.  

 

  (d)  Take or fail to take any action on 

the basis of marital status if that status 

is prohibited under its antinepotism policy.  

 

  (9)  This section shall not apply to any 

religious corporation, association, 

educational institution, or society which 

conditions opportunities in the area of 

employment or public accommodation to 

members of that religious corporation, 
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association, educational institution, or 

society or to persons who subscribe to its 

tenets or beliefs.  This section shall not 

prohibit a religious corporation, 

association, educational institution, or 

society from giving preference in employment 

to individuals of a particular religion to 

perform work connected with the carrying on 

by such corporations, associations, 

educational institutions, or societies of 

its various activities. 

 

  (10)  Each employer, employment agency, 

and labor organization shall post and keep 

posted in conspicuous places upon its 

premises a notice provided by the commission 

setting forth such information as the 

commission deems appropriate to effectuate 

the purposes of ss. 760.01-760.10.  

 

14.  The Act gives the FCHR the authority to issue an order 

prohibiting the practice, and providing affirmative relief from 

the effects of the practice, including back pay, if it finds, 

following an administrative hearing, that an unlawful employment 

practice has occurred.  See § 760.11, Fla. Stat. (2009).  To 

obtain relief from the FCHR, a person who claims to have been 

the victim of an "unlawful employment practice" must, "within 

365 days of the alleged violation," file a complaint 

("contain[ing] a short and plain statement of the facts 

describing the violation and the relief sought") with the FCHR.  

§ 760.11(1), Fla. Stat. (2009).  It is concluded that Petitioner 

filed a complaint within the statutory time limitation. 

15.  Petitioner's complaint alleged that he was subjected 

to disparate terms and conditions, since he was treated 
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differently from his white co-worker.  Petitioner alleges first 

that while he was sanctioned for threatening the co-worker, when 

the co-worker similarly threatened Petitioner, nothing was done.  

Secondly, Petitioner claimed that he was not allowed to clock-in 

late, but that another presumably preferred co-worker was 

permitted to do so.  Finally, Petitioner asserted he was 

wrongly-terminated, unfairly accused of stealing tickets from 

the ride he operated, and that such action was because of his 

race.  As each claim may stand alone as a basis for 

discriminatory conduct, each claim is addressed individually. 

16.  It is concluded that Petitioner was not subjected to 

disparate terms and conditions of his employment.  Petitioner 

admitted to making threatening comments to his co-worker, for 

which he was disciplined.  As to the threats the co-worker 

allegedly made toward Petitioner, Respondent did not take action 

against the white co-worker as there was no credible proof of 

the threat, such as a confession.   

17.  As to the clock-in incident, it is concluded that 

Petitioner was not subjected to disparate conditions of 

employment, as the young man who was allowed to clock-in late 

had called management and advised he would be five minutes late.  

The young man, also black, was given the benefit of being 

allowed to clock-in as all employees were.  Petitioner was late 

to the time clock and was not allowed to clock-in, in accordance 
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with the company policy; and had nothing to do with Petitioner’s 

race.  If Petitioner were disliked and not given special 

treatment (such as being allowed to clock-in late), it was more 

likely due to the disruptive influence Petitioner had on the 

work environment; i.e. the recent history of threatening a 

co-worker.   

18.  Finally, with regard to Petitioner’s termination.  

There is no evidence that the ticket incident was racially 

motivated.  Petitioner’s ticket box was audited, and the ticket 

number compared with the ride tally sheet Petitioner had 

prepared.  The count did not match.  Moreover, it was not even 

close.  Petitioner was given the option of clocking out and 

leaving the job or Respondent would contact the local 

authorities to have them investigate an alleged theft.  

Petitioner clocked out, left the premises, and Respondent 

treated the departure as a resignation of sorts.  Petitioner has 

not been charged with stealing the tickets, and no conclusion is 

reached herein that he did, in fact, steal the tickets.  

Instead, it is concluded that Respondent’s act in auditing the 

ticket box and giving Petitioner the option of leaving was not 

racially based.  Respondent employs persons without 

consideration of race, and nothing in this record establishes 

Petitioner was treated differently based upon his race.  

Further, Petitioner did not establish that he was replaced by 
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someone in a “preferred race.”  At best, Petitioner established 

that he and management were not always on the same page, as to 

Petitioner’s conduct.   

19.  Petitioner has the burden of proving the allegations 

asserted.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).  

20.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  See Wilson v. B/E Aero., Inc., 376 

F.3d 1079, 1086 (11th Cir. 2004) ("Direct evidence is 'evidence, 

that, if believed, proves [the] existence of [a] fact without 

inference or presumption.'").  "If the [complainant] offers 

direct evidence, and the trier of fact accepts that evidence, 

then the [complainant] has proven discrimination."  Maynard v. 

Board of Regents, 342 F.3d 1281, 1289 (11th Cir. 2003).  In this 

case, the Petitioner failed to prove discrimination either by 

direct or indirect evidence.  He proved he is a black, African- 

American, but little else. 

21.  Moreover, although victims of discrimination may be 

"permitted to establish their cases through inferential and 

circumstantial proof," Petitioner similarly failed to present 

credible inferential or circumstantial proof.  See Kline v. 

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  
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22.  Had Petitioner established circumstantial evidence of 

discrimination, the burden would have shifted to the Respondent 

to articulate a legitimate, non-discriminatory reason for its 

action.  In this case, although not required to do so, 

Respondent addressed each of Petitioner’s claims:  the threat 

from the co-worker was explained; the clock-in incident was 

explained; and the termination claim was explained.  None of the 

incidents complained of was racially motivated.  Moreover, all 

had explanations that cannot be deemed a pretext.  If the 

employer successfully articulates a reason for its action, then 

the burden shifts back to the complainant to establish that the 

proffered reason was a pretext for the unlawful discrimination.  

See Malu v. City of Gainesville, 270 Fed. Appx. 945, 2008 U.S. 

App. LEXIS 6775 (11th Cir. 2008).  In this case, the persuasive 

evidence established that Petitioner was not terminated for 

theft.  Petitioner walked off the job when confronted with the 

option of leaving or having authorities check into the ticket 

allegation.  No one forced Petitioner off the job.  Petitioner 

did not establish that anyone treated him differently based upon 

his race or national origin. 

23. In light of the foregoing, Petitioner's employment 

discrimination complaint must be dismissed.  
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RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding no cause for an unlawful employment 

practice as alleged by Petitioner, and dismissing his employment 

discrimination complaint.  

DONE AND ENTERED this 15th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   
J. D. PARRISH 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 15th day of November, 2010. 

 

 

COPIES FURNISHED: 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Timothy J. Faison 

Post Office Box 470572 

Lake Monroe, Florida  32747 
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Sid Levy 

Flea World 

610 North Orange Avenue 

Orlando, Florida  32801 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EURACLIO PONS, 

 

     Petitioner, 

 

vs. 

 

CITY OF MIAMI-DADE, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-0956 

   

RECOMMENDED ORDER 

 

Administrative Law Judge Eleanor M. Hunter held a final 

hearing in this case by video teleconference at sites in Miami 

and Tallahassee, Florida, on September 8, 2010. 

APPEARANCES 

 

     For Petitioner:  Euraclio Pons, pro se 

                      5340 Southwest 112 Avenue 

                      Miami, Florida  33165 

 

     For Respondent:  Diana Vizcaino, Esquire 

                      City of Miami's Office of Equal 

                        Opportunity and Diversity Programs 

                      444 Southwest 2nd Avenue 

                      6th Floor, Suite 642 

                      Miami, Florida 33130 

 

STATEMENT OF THE ISSUE 

 

The issue is whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner on the 

basis of a disability or a perceived disability in violation of 
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the Florida Civil Rights Act of 1992, as amended, Chapter 760, 

Florida Statutes (2010). 

PRELIMINARY STATEMENT 

 

On August 3, 2009, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

("FCHR").  Following an investigation, the Commission issued a 

"Determination: No Cause" on January 18, 2010, meaning it found 

no reasonable cause to believe that an unlawful employment 

practice had occurred.  Petitioner filed a Petition for Relief, 

and the Commission referred the matter to the Division of 

Administrative Hearings ("DOAH") on February 23, 2010.  

Initially set for hearing on April 30, 2010, the case was 

continued twice, first at Petitioner's request, then on 

Respondent's unopposed Motion.  The hearing was held on 

September 8, 2010. 

At the hearing, Petitioner appeared and testified on his 

own behalf.  Also received in evidence were Petitioner's 

Exhibits 1-20, 28A, 38 and 39; documents marked with Bates stamp 

page numbers 00065, 00071, and 00371; the Petition for Relief, 

and Petitioner's Letter to the FCHR dated March 1, 2009.  

Respondent presented the testimony of Jessica Pacheco; Joni 

Harris; Eyran Krause, Ph.D.; and Craig Dunn.  Respondent's 

Exhibits that were received into evidence are those documents 

marked with Bates stamp page numbers 00008-00030, 00034-00038, 
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00047-00050, 00086-00088, 00090-00106, and 0128-0131.  The 

Transcript of the hearing was received September 14, 2010.   

Proposed recommended orders ("PROs") were due to be filed 

on September 24, 2010.  In a letter received on September 23, 

2010, Petitioner requested an extension of time until 

October 14, 2010, to file his PRO.  Because the letter did not 

include a certificate of service or a statement of the opposing 

party's position, a Notice of Ex-Parte Communication was issued 

on September 23, 2010.  Respondent filed its Proposed 

Recommended Order on September 24, 2010, as scheduled.  

Petitioner's Proposed Recommended Order was received October 15, 

2010, and, in the absence of any objection by Respondent, it is 

accepted and considered. 

FINDINGS OF FACT 

 

1.  Petitioner, Euraclio Pons ("Petitioner" or "Mr. Pons"), 

filed a Charge of Discrimination dated August 3, 2009, alleging 

that he was the victim of an unlawful employment practice.  More 

specifically, Mr. Pons charged that due to his disability or 

perceived disability, he was not promoted from his current 

position as a fire fighter/fire inspector to the position of 

fire lieutenant. 

2.  Respondent, City of Miami-Dade ("Respondent" or the 

"City"), is Mr. Pon's employer and is an "employer" within the 
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meaning of the Florida Civil Rights Act of 1992.  Mr. Pons has 

worked for the City since 1989. 

3.  Mr. Pons has had shoulder problems since he received an 

injury in 2001.  He had surgery on his shoulder in 2007, and has 

since been on permanent limited light duty which he described as 

a disability or a perceived disability.  He received workers' 

compensation for his injuries and impairment. 

4.  In 2007, the City published a Register Announcement for 

the position of fire lieutenant, as required by civil service 

rules and the collective bargaining agreement ("CBA") between 

the City and the International Association of Firefighters, AFL-

CIO Local 587, the union that represents City firefighters.  The 

Announcement, among other details, described the requirements 

for the job and the date for applicants to take an examination.  

Applications were received and screened, and those applicants 

who were found to be otherwise eligible for the position were 

allowed to sit for the examination. 

5.  The Announcement was dated May 21, 2007, and had a 

closing date for applications of June 8, 2007.  Consistent with 

the terms of the CBA, however, the effective date was of the 

Register was retroactive to May 24, 2006, the date the first 

vacancy occurred that was not filled because of a City-wide 

freeze on hiring and promotions.  A register remains in effect 

for two years and, in this case, the 2006 Register was used to 
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fill vacancies that occurred from May 24, 2006, through May 23, 

2008. 

6.  Of 117 applicants qualified to sit for the examination, 

ninety-seven passed, including Mr. Pons.  The ninety-seven 

eligible applicants were ranked for promotions in order of test 

scores plus veterans' preference points, if any.  The CBA 

requires that all promotions be filled in the order of rankings 

on the list of eligible employees.  Based on the terms of the 

CBA, promotions and corresponding pay raises are granted 

retroactively to the effective date of the vacancy once 

promotions freezes are lifted.  

7.  Twelve promotions were retroactive to 2006.  Thirteen 

promotions were made for 2007 vacancies, and six for 2008 

vacancies.  Thus, thirty-one promotions were made before the 

2006 Register expired on May 23, 2008.  Mr. Pons was thirty-

third on the list. 

8.  When the list was initially published, Mr. Pons was one 

place higher.  The list had to be corrected when another 

firefighter proved his eligibility for veterans' points and that 

raised his score over that of Mr. Pons. 

9.  After the expiration of the 2006 Register, the next 

register announcement was posted June 2, 2008.  The competitive 

examination was given on July 21, 2008.  On the 2008 Promotions 

Register, Mr. Pons was listed as qualified for a promotion on 
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the new register and ranked sixteenth.  That Register was set to 

expire June 22, 2010, but has been extended because of another 

freeze on hiring and promotions. 

10.  Mr. Pons believes he was denied a promotion because 

the now-retired Director of the Fire Department, Chief William 

Bryson, discriminated against him based on his disability or 

perceived disability.  According to Mr. Pons, Chief Bryson made 

the following comments to him that were indicative of his 

discriminatory intent:  "You shouldn't be disabled;" "You are a 

whiner"; "You would get your bugles (meaning a promotion to fire 

lieutenant) if you were a different person"; and "If you were a 

different person, you would get promoted.  We would have a 

closed-door conversation and you would get promoted."  Mr. Pons 

also found Chief Bryson unhelpful when he filed a claim for 

workers' compensation and, at that time, he said the Chief did 

not believe he had a disability.  Mr. Pons did receive workers' 

compensation and an impairment rating for permanent limited 

light duty work. 

11.  Mr. Pons believes that an additional vacancy would 

have been created while the 2006 Register was still active, but 

that Chief Bryson deliberately waited until after the expiration 

of the promotions register to fill the vacancy in the position 

of fire marshal.  Instead of immediately filling the vacancy, 

Chief Bryson gave an assistant fire chief the title of acting 
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fire marshal.  The fire marshal position is an at-will executive 

position that is not covered by the civil service system or the 

CBA.  Mr. Pons, nevertheless, seemed to expect that a captain 

would become fire marshal, a lieutenant would become captain, 

and a lieutenant's vacancy would be filled from the register.  

Considering the fact that the fire marshal position does not 

have to be filled in that manner, the probability of that chain-

of-events is entirely speculative. 

12.  Mr. Pons believed that Chief Bryson delayed graduation 

for a new class of recruits and had them painting kitchen 

cabinets to avoid promoting him.  Again, he speculated that the 

recruits were needed to put a new fire or rescue truck in 

service.  If there were a new truck, a lieutenant would be 

promoted to captain, lieutenants would be assigned to the truck, 

and an additional five or six fire fighters would become 

lieutenants. 

13.  The Assistant Fire Chief who is responsible for 

personnel testified that a permanent light duty rating is not a 

bar to promotion to the rank of lieutenant and cited several 

examples.  That testimony was not disputed or challenged. 

14.  Mr. Pons presented no witnesses or documentary 

evidence to corroborate his testimony regarding his claims that 

former Chief Bryson made discriminatory comments to him, or that 

he took any of the actions described for the purpose of denying 
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Mr. Pons a promotion.  Therefore, as a matter of fact, 

Petitioner failed to establish that he was the victim of an 

unlawful employment practice. 

15.  The evidence concerning whether or not Mr. Pons timely 

filed his complaint with the FCHR is not clear.  The promotions 

register expired in May 2008.  Mr. Pons complaint that was 

introduced into evidence was dated August 3, 2009, but he 

insisted that it was the third document that he had filed and 

that the first one was sent to the Equal Employment Opportunity 

Commission.  Due to the confusion, this case is decided on the 

merits. 

CONCLUSIONS OF LAW 

 

16.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat (2010). 

17.  Section 760.10, Florida Statutes (2010), provides 

that: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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18.  To establish a prima facie case of discrimination, 

Petitioner must prove by a preponderance of the evidence: (1) 

that he is a handicapped person within the meaning of Subsection 

760.10(1)(a); (2) that he is a qualified individual; and (3) 

that Respondent discriminated against him on the basis of his 

disability.  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973); Earl v. Mervyns, 207 

F.3d 1361, 1365 (11th Cir. 2000); Pritchard v. S. Co. Servs., 92 

F.3d 1130 (11th Cir.1996); and Byrd v. BT Foods, Inc., 948 So. 

2d 921 (Fla. 4th DCA 2007). 

19.  The term "handicap" in the Florida Civil Rights Act is 

treated as equivalent to the term "disability" in the Americans 

With Disabilities Act ("ADA").  See Ross v. Jim Adams Ford, 

Inc., 871 So. 2d 312 (Fla. 2d DCA 2004). 

20.  The ADA defines a "disability" as "a physical or 

mental impairment that substantially limits one or more of the 

major life activities of such individual, a record of such 

impairment; or being regarded as having such an impairment."  42 

U.S.C. § 12102(2).  "Major life activities" include "functions 

such as caring for one's self, performing manual tasks, walking, 

seeing, hearing, speaking, breathing, learning, and working." 

Bragdon v. Abbott, 524 U.S. 624, 118 S. Ct. 2196, 141 L. Ed. 2d 

540 (1998); see 45 C.F.R. § 84.3(j)(2)(ii); and 28 C.F.R. § 

41.31(b)(2)(1997). 
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21.  In Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 

S. Ct 2139, 144 L. Ed. 450 (1999); the Supreme Court declared 

that whether a person is disabled under the ADA is an 

"individualized inquiry."  It stated:  

The definition of disability . . . requires 

that disabilities be evaluated 'with respect 

to an individual' and be determined based on 

whether an impairment substantially limits 

the major life activities of such 

individual.'  Thus, whether a person has a 

disability under the ADA is an 

individualized inquiry. 

Id. at 484. 

22.  Petitioner failed to prove that he has a disability or 

a perceived disability.  A workers' compensation impairment 

rating is not necessarily equivalent to a disability if it does 

not affect the ability to work.  See Griffin v. Wyndham Vacation 

Ownership, Case No. 10-2586, 2010 Fla.Div.Adm.Hear. LEXIS 83 

(R.O. August 18, 2010); Llevado, v. Sandestin Golf and Beach 

Resort, Case No. 08-4553, 2009 Fla.Div.Adm.Hear. LEXIS 343 (R.O. 

January 14, 2009). 

23.  "Disability" means incapacity because of injury to 

earn in the same or any other employment the wages employee 

earned at the time of injury.  Having not established a 

disability or perceived disability, Petitioner may not seek 

relief under the employment provisions of the ADA. See Reiff v. 

Interim Personnel, Inc., 906 F. Supp. 1280 (D. Minn. 1995) 
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https://www.lexis.com/research/buttonTFLink?_m=6c8220383f98c6e3991d6346cddf2105&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b686%20So.%202d%20724%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=71&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b906%20F.%20Supp.%201280%2c%201292%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVlz-zSkAA&_md5=4601d0ff6bcd0b2e68da0a9c0319aee3
https://www.lexis.com/research/buttonTFLink?_m=6c8220383f98c6e3991d6346cddf2105&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b686%20So.%202d%20724%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=71&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b906%20F.%20Supp.%201280%2c%201292%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVlz-zSkAA&_md5=4601d0ff6bcd0b2e68da0a9c0319aee3
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24.  Petitioner also failed to prove that he was a 

qualified person for the promotion.  Although he was eligible 

for promotion, having met all the requirements and passed the 

examination, Petitioner was not qualified having not made it to 

the top of the register list at a time when a vacancy occurred.   

25. For these reasons, Petitioner has not established a 

prima facie case of discrimination.  See St. Johns County School 

District v. O'Brien, 973 So. 2d 535 (Fla. 5th DCA 2007). 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding Respondent not guilty of 

the allegations, and dismissing Petitioner's Charge of 

Discrimination and Petition for Relief. 

DONE AND ENTERED this 16th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

 

S                                   

ELEANOR M. HUNTER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DAVID J. NORMANDIN,              ) 

                                 ) 

     Petitioner,                 ) 

                                 ) 

vs.                              )   Case No. 09-4943 

                                 ) 

FRESENIUS MEDICAL CARE,          ) 

                                 ) 

     Respondent.                 ) 

_________________________________) 

 

 

RECOMMENDED ORDER 

 

Pursuant to Notice, a hearing was held in this matter 

before the Division of Administrative Hearings by Diane 

Cleavinger, Administrative Law Judge, on July 27, 2010. 

APPEARANCES 

For Petitioner:  R. John Westberry, Esquire 

                 7201 North 9th Avenue, Suite A-4 

                 Pensacola, Florida  32504 

 

For Respondent:  Richard N. Margulies, Esquire 

                 Jackson Lewis LLP 

                 245 Riverside Avenue, Suite 450 

                 Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

Whether Petitioner was the subject of an unlawful 

employment practice based on his disability by Respondent. 

PRELIMINARY STATEMENT 

Petitioner, David J. Normandin (Petitioner), filed an 

Employment Complaint of Discrimination with the Florida 
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Commission on Human Relations (FCHR), alleging that Respondent, 

Fresenius Medical Care (Respondent or Fresenius), violated 

Section 760.10, Florida Statutes, by discriminating against him 

on the basis of his disability or perceived disability.  The 

allegations were investigated by FCHR.  On July 17, 2009, FCHR 

issued a Determination of “No Cause.”  FCHR advised Petitioner 

of his right to file a Petition for Relief and request a hearing 

on FCHR’s determination.  On October 20, 2009, an Amended 

Petition for Relief was filed by Petitioner.   

At the hearing, Petitioner testified on his own behalf, but 

did not offer any exhibits into evidence.  Respondent presented 

the testimony of one witness and offered Exhibits 1, 2, 3, 11, 

12, 13, 14, 15, 16, 17, 18, 19 and 21 into evidence. 

After the hearing, Petitioner filed a Proposed Recommended 

Order on September 24, 2010.  Likewise, Respondent filed a 

Proposed Recommended Order on September 29, 2010.  

FINDINGS OF FACT 

1.  Respondent, Fresenius Medical Care, provides dialysis 

treatment to end-stage renal disease patients.  During the time 

relevant to this proceeding, Respondent operated 11 clinics in 

the Northwest Florida and South Alabama area.  The Florida 

clinics were located in Pensacola, Navarre, Destin, Fort Walton 

Beach and Crestview.  The South Alabama clinic was located in 

Andalusia. 
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2.  “Dialysis” is the cleansing of the body of unwanted 

toxins, waste products, and excess fluid by filtering the blood 

of patients through the artificial membrane of a dialysis 

machine.  Purified water and dialysate are used during the 

process.  Dialysis treatment is necessary when a patient’s 

kidneys are inadequate or no longer capable of acting as a 

filter to remove waste and fluids from a patient’s blood.  While 

the frequency of treatment can vary for each patient, patients 

typically received dialysis at Fresenius’ clinics three times a 

week for four hours.   

3.  The treatment requires piercing the skin and blood 

vessel so that each patient is intravenously attached to a 

dialysis machine.  Because dialysis involves piercing the skin 

and blood vessels, as well as the removal and replacing of a 

person’s blood, patients are at an increased risk of infection.  

In order to protect patients from infection, proper maintenance, 

testing, and sanitation of the equipment used during dialysis is 

of primary importance.  

4.  As such, dialysis is highly regulated by state and 

federal agencies responsible for health, safety, privacy, and 

reimbursement for health care.  In order to fulfill its 

obligations to its patients and regulators, Fresenius maintained 

a Code of Business Conduct that outlined policies and procedures 

which every employee was required to follow.  These policies and 
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procedures were based on federal regulations enforced by the 

Centers for Medicare and Medical Services (CMS).  The Code 

required that maintenance, sanitation, and tests for 

contaminants be regularly performed according to the schedules 

established for such procedures.  The Code of Business Conduct 

also required all of Respondent’s employees to maintain accurate 

and complete records.  In particular, biomedical equipment 

technicians were required to maintain logbooks of all the 

maintenance and tests done on each piece of equipment used in 

the dialysis process.  Documentation was required to ensure that 

state and federal reporting requirements for maintenance and 

testing on dialysis machines was done.  Documentation of every 

task performed by a biomedical technician was also required for 

review by Respondent’s internal and external auditors.  Failure 

to perform these functions could subject Respondent to fines and 

other government actions, including loss of its Medicare 

certification and a shutdown of its clinics. 

5.  Respondent also maintained a “Continuous Quality 

Improvement” (CQI) program which was designed to review 

indicators of the quality of treatment Respondent’s patients 

were receiving.  These quality measures were reviewed by a CQI 

committee.  The CQI committee was an interdisciplinary team 

consisting of the Medical Director, the doctor responsible for 

overseeing the medical care provided in a clinic; the Area 
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Manager, the person responsible for managing all aspects of a 

clinic’s operations; the Clinical Manager, the registered nurse 

responsible for nursing care and technical services at a clinic; 

and the Biomedical Technician, the person responsible for 

maintaining, sanitizing, and testing the dialysis equipment at a 

clinic.  Periodic meetings were held by the CQI committee to 

review all aspects of dialysis at a clinic.  The periodic 

meetings included a review of machine maintenance, machine 

sanitation, and culture tests done on dialysis machines at a 

clinic, as well as a review of logbooks maintained by the 

biomedical technician, if necessary.  The periodic meetings also 

included a review of all adverse events and all patient 

incidents that occurred at a clinic.  Additionally, to ensure 

quality dialysis services, all of Respondent’s employees 

received initial and annual compliance training, which addressed 

relevant changes to Respondent’s policies, as well as state and 

federal laws. 

6.  Petitioner, David J. Normandin, was a certified 

Biomedical Equipment Technician and nationally certified 

Biomedical Nephrology Technician.  Petitioner received extensive 

training as a Biomedical Technician, including training on 

national standards for nephrology technicians and national 

protocols for testing, maintenance, and documentation of these 

efforts.  Additionally, Petitioner received both initial and 
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annual on-the-job training from Fresenius regarding required 

maintenance, sanitation, and record-keeping responsibilities. 

7.  Petitioner worked for Respondent on two separate 

occasions.  Initially, he worked at one of Respondent’s clinics 

in North Carolina, where he was a Chief Technician.  Later, 

Petitioner moved to Florida and was employed by Renal Care Group 

as a Biomedical Technician.  Eventually, Renal Care Group was 

purchased by Respondent in April 2006.  After the purchase, 

Petitioner remained employed with Respondent as a Biomedical 

Technician until his termination on February 6, 2008.   

8.  As a Biomedical Technician, Petitioner was assigned 

responsibility for three clinics.  Petitioner’s responsibilities 

included providing preventive maintenance, troubleshooting, 

repairing, cleansing, and disinfecting of the clinic’s dialysis 

machines and water treatment equipment.  His responsibilities 

also required taking water cultures and testing the water 

systems to ensure that the equipment and water were free from 

bacterial growth and pathogens.  Without such maintenance, 

sanitation, and tests, it was dangerous for a patient to be 

intravenously hooked up to a dialysis machine that had not been 

properly tested or maintained.  Every patient with whom the 

dialysis equipment might come into contact would be affected.  

Indeed, the consequences of not performing required routine 
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testing, sanitation, maintenance, and record-keeping tasks were 

serious.   

9.  At Fresenius’ clinics, Biomedical Technicians worked 

independently and were assigned to specific clinics.  However, 

Biomedical Technicians assigned to other clinics sometimes 

helped other technicians when needed to complete their required 

duties.  Such help only occurred if the foreign technician was 

available and not busy with meeting responsibilities for their 

own clinics.  Petitioner admitted that the other technicians 

were usually “slammed” with the work at their own clinics and 

not generally available to help at Petitioner’s clinics.  

Indeed, the evidence did not demonstrate that other qualified 

technicians were generally or routinely available to assist 

Petitioner in his job duties.  Similarly, the evidence did not 

demonstrate that it was reasonable for Respondent to hire 

additional technicians to help Petitioner perform his job 

duties. 

10.  Petitioner was required to provide a monthly summary 

or technical report to the CQI committee for each clinic to 

which he was assigned.  As part of the report, Petitioner was 

required to self-report what maintenance and tests were 

completed, and what maintenance and tests remained to be 

completed at each clinic.  Petitioner was also required to self-

report if he was behind in the performance of his routine job 
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duties so that help might be provided, if it was available.  If 

Petitioner failed to properly report any compliance 

deficiencies, such deficiencies would not normally be discovered 

until the Regional Technical Manager, Todd Parker, conducted an 

internal audit of the clinic or an unannounced CMS survey was 

performed.   

11.  When he was initially hired by Respondent, Petitioner 

was responsible for the clinics in Fort Walton Beach, Crestview 

and Andalusia.  At times, Petitioner assisted in or was 

responsible for the maintenance of two additional facilities in 

the area.  These additional assignments generally occurred when 

Respondent was understaffed or training new staff.  However, by 

April or June 2007, Petitioner was only responsible for the 

three clinics in Fort Walton Beach, Navarre, and Destin.  The 

evidence did not show that Petitioner was responsible for more 

clinics than any other Biomedical Technician.   

12.  Joan Hodson was the Clinic Manager for Respondent’s 

Fort Walton Beach clinic.  As of April 2007, Petitioner’s direct 

supervisor was George Peterson, who in turn reported to 

Mr. Parker.  Joan Dye was the Area Manager.   

13.  Petitioner testified that he informed his employer in 

2003 that he had a bad back.  Petitioner admitted that he 

continued to perform his job duties without significant 

difficulty.  There was no evidence that demonstrated his 
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complaints were more than ordinary complaints about a sore back 

or that such complaints rose to the level of or were perceived 

as a handicap by his supervisors.  However, sometime in 2007, 

Petitioner was diagnosed with two herniated discs and began 

having difficulty keeping up with his job duties.   

14.  In March 2007, Petitioner was the on-call technician 

for emergency calls from the clinics in the area.  He did not 

respond to several calls from the area clinics.  These clinics 

complained about the missed calls to Ms. Dye and Mr. Parker 

during the March CQI meeting in Pensacola.  As a consequence, 

Ms. Dye and Mr. Parker called Petitioner into the office to 

discuss the missed calls and to address the issue that his work 

was falling behind.  They asked Petitioner if there was a 

problem.  At the time, Petitioner was not under any medical 

restrictions from a healthcare provider.   

15.  Petitioner informed Ms. Dye and Mr. Parker that he was 

on medications for his back which caused him to sleep very 

deeply and not hear the phone ring when clinics called.  He also 

told them that he was having a hard time keeping up with his 

work because of the pain from his back.   

16.  As a result of the meeting, Petitioner was taken off 

“call” duty and was no longer responsible for responding to 

other clinics’ calls for assistance.  Petitioner was also 

informed that he would be provided help when it was available so 
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that he could catch up on his assignments.  Additionally, 

Petitioner was asked to provide a doctor’s note concerning his 

back condition and any limitations he might be under due to his 

back.  This meeting was the first time Petitioner informed his 

employer that he had a serious back problem. 

17.  On April 24, 2007, Petitioner provided Respondent with 

a doctor’s note concerning his back.  The doctor’s note stated 

that for two months Petitioner was not to lift over 30 pounds, 

and was not to engage in repetitive bending, stooping, or 

kneeling.  Petitioner was released to full duty on June 24, 

2007.  This is the only doctor’s note Petitioner ever provided 

to Respondent.  Importantly, these restrictions did not impair 

Petitioner’s ability to document all of the jobs he had 

performed or to accurately self-report when specific maintenance 

and tests were not done or were behind. 

18.  On October 3, 2007, Mr. Parker performed a technical 

internal audit of the Navarre clinic which was assigned to 

Petitioner.  At the time, Petitioner was responsible for the 

Navarre clinic.  The audit revealed that Petitioner had 

performed no dialysis and end toxin testing for the clinic 

during the year.  These tests were required to be performed 

every six months.  Moreover, Petitioner failed to disclose to 

anyone that he had not performed these tests even though he had 
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the opportunity to self-report during CQI meetings or at any 

other time.   

19.  Again, Petitioner met with Mr. Parker and Ms. Dye.  

When asked to explain why the tests had not been performed at 

the Navarre clinic, Petitioner told Mr. Parker and Ms. Dye that 

he “did not know” he had to do them, and that he had simply 

“misunderstood” the requirements.  Petitioner’s claim was not 

credible.  His supervisors found Petitioner’s explanation to be 

suspect, since he had previously completed dialysis and end 

toxin testing at both Navarre and the other clinics he was 

responsible for.  In a memo he later prepared as to why he had 

not conducted the tests, Petitioner wrote: “so much to do, so 

far behind.”  Petitioner never mentioned his back as an excuse 

for why he had not performed the tests in his meeting with 

Ms. Dye and Mr. Parker.  At the hearing, Petitioner admitted 

that he simply “forgot” to conduct the dialysis tests.  Clearly, 

Petitioner’s failure to perform his duties was not related to 

his back.  Similarly, his failure to self-report with any 

specificity was not related to his back. 

20.  Ms. Dye instructed Petitioner to complete the test 

samplings for the clinic that day.  Ms. Dye also instructed 

Petitioner to maintain samplings per the policies at all of his 

clinics going forward.  Petitioner also was instructed by 

Ms. Dye that he had to immediately test all of the machines at 
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the Fort Walton Beach and Destin clinics for which he was 

responsible.  Petitioner asked Mr. Parker for assistance in 

catching up on the dialysis testing at the Navarre clinic.  

Mr. Parker came to the clinic and performed half of the tests, 

while Petitioner performed the remainder.  

21.  In November 2007, Petitioner saw a surgeon for his 

back and, for the first time, was specifically informed by a 

physician that he would need back surgery.  It was anticipated 

that the surgery would be performed sometime after the first of 

the year.  Petitioner told his employer about his need for 

surgery.  They encouraged Petitioner to do whatever he needed to 

do to take care of his health, and take any necessary time off.  

Petitioner chose to continue to work. 

22.  A CQI committee meeting for the Fort Walton Beach 

clinic was scheduled for Thursday, January 24, 2008.  Prior to 

the meeting, Joan Hodson, the Clinical Manager for the clinic, 

asked Petitioner to meet with her early in the morning to review 

the clinic’s dialysis culture logbook.  Petitioner missed the 

meeting and arrived after noon, with no explanation.  He told 

Ms. Hodson that all cultures were good.   

23.  Later, at the CQI committee meeting, Petitioner 

reported to the Medical Director, Dr. Reid, that all the 

cultures looked good.  In reviewing, the printout report for the 

cultures, Dr. Reid noticed that one of the samples was high and 
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asked that it be redrawn.  Petitioner told Dr. Reid and the 

committee that he had already performed a redraw.  He left the 

meeting to go get proof of the redrawn results.  Petitioner’s 

claim that he did not tell the committee that he had already 

redrawn the culture and had the results is not credible.  

Petitioner left the CQI meeting and never returned.  Later, 

Petitioner admitted he had not redrawn the sample.  He was 

instructed to redraw the sample immediately. 

24.  The day after the CQI meeting, Ms. Hodson called 

Petitioner asking for the redraw results.  Petitioner still had 

not performed the redraw claiming that he was “too busy.”  He 

was again instructed to immediately perform the redraw.  

Ms. Hodson called Petitioner the following day, inquiring about 

the redraw, but did not receive a return call.  That weekend, 

Mr. Parker also called Petitioner to ensure that the redraw was 

done or would be performed immediately.  During the call 

Mr. Parker informed Petitioner of the seriousness of his failure 

to redraw the culture immediately as he had been instructed to 

do and the inappropriateness of his actions regarding the 

culture before, during, and after the CQI meeting.  Mr. Parker 

also instructed Petitioner to call Ms. Dye about the redraw 

results.  Petitioner again did not perform the redraw as 

instructed.  Ms. Dye also left Petitioner a voicemail to call 

her about the redraw.  Petitioner never called Ms. Dye back.  
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Petitioner’s repeated and willful failure to comply with his 

supervisors’ instructions was not related to his back.   

25.  On January 30, 2008, as a consequence of Petitioner’s 

failure, Petitioner was relieved of his duties for the Destin 

clinic.  He was also given a written warning in a Corrective 

Action Form (CAF), based on the incidents from January 24, 25, 

26, and 28, 2008.  The CAF specified “Expectations for Change,” 

which identified problems with Petitioner’s performance.  

Ms. Dye reviewed the CAF with Petitioner and instructed him that 

these problems had to be addressed immediately.  These 

expectations included: 

1)  Perform all culture draws according to 

FMC Technical Manual and review this with 

the Clinical Manager.  Immediately report 

any cultures that are outside the FMS limits 

and any redraws to the CM. . . .  When Dave 

is at the clinic, he will be expected to 

redraw any culture that day, if necessary; 

 

2)  At CQI monthly meetings, will ensure 

that all cultures are reported correctly and 

proper protocol is followed.  A Technical 

CQI summary monthly report and a Spectra 

monthly summary culture report must be 

presented to the CM and MD for review and 

signature; 

 

3)  Implement a basic monthly schedule and 

submitted to his CM’s by the 1st day of each 

month, will ensure that if he is not at a 

specific location according to his schedule, 

he will contact the CM or the Charge Nurse 

of that clinic to inform them of his 

location.  If called or paged by any clinic, 

or a member of management, he must respond 
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within 15 minutes from the time he received 

the call or page; 

 

4)  Will follow a more systemic time 

schedule and will incorporate his time with 

his monthly schedule.  Will make himself 

readily available to be present, if one of 

his clinics develops a problem in the early 

morning hours, if necessary; and  

 

5)  When on-call, the 15-minute rule also 

applies.  If not on-call, no matter which 

clinic calls, will return the call or page 

and assist the clinic, inform them who is 

on-call and/or attempt to resolve the 

problem over the phone. 

 

26.  That same day, January 30, 2008, Petitioner received a 

Developmental Action Plan from Mr. Peterson.  Five goals and an 

Action Plan were identified that Petitioner had to meet within 

time frames set during the next 90 days.  Goals in the Plan 

included incorporating all of his monthly cultures into the FMC 

(Fresenius Medical Care) logbook and developing a basic monthly 

preventive maintenance culture and disinfect schedule for all 

facilities.  By March 31, 2008, the Technical Manager would 

evaluate and review the goals accomplished by Petitioner to 

determine if further action was necessary.  

27.  Petitioner admitted that although he had been 

obligated to self-report all of the deficiencies in the 

Corrective Action Form at the CQI meeting in January 2008, he 

failed to do so.  Petitioner testified that he told Ms. Hodson 

that he was “very much behind” on performing his job duties.  He 
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also admitted that he never provided her with any specifics as 

to the tasks he had not performed.  Additionally, he admitted 

that, “I don’t even know all of the things that I was behind on” 

and “I don’t know which [logbooks] I’m missing.” 

28.  The internal audit at the Fort Walton Beach clinic and 

Petitioner’s actions regarding the redraw of the culture caused 

Ms. Dye to be concerned about the integrity of the job 

Petitioner was performing at all three of his clinics.  Based on 

Petitioner’s lack of honesty with the CQI committee, Ms. Dye was 

legitimately concerned that Petitioner was covering up his 

failure to do his work and that the safety of patients was at 

risk. 

29.  As a result, Mr. Parker performed an audit of the Fort 

Walton Beach clinic on February 6, 2008.  The audit revealed 

that no dialysate cultures had been performed since October 

2007; two out of 31 machines lacked proper documentation of any 

preventive maintenance having been performed; no preventive 

maintenance logs were available for the building maintenance and 

ancillary equipment; two new machines had no documentation; and 

no electrical and safety checks had been performed since April 

2007.  All of these tasks were required to have been completed 

by Petitioner, and Petitioner’s failure to complete them was a 

serious violation of his job duties.  Indeed, these deficiencies 

placed the Fort Walton Beach clinic in immediate jeopardy of 
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being fined and shut down by CMS.  A shutdown would have left 80 

of Respondent’s patients without dialysis treatment and placed 

them at risk for illness and possibly death.  The audit also 

uncovered that the written summaries Petitioner had submitted to 

the CQI committee in October, November, and December 2007, and 

the verbal reports he had given to the committee at those 

monthly meetings, indicating that the preventive maintenance 

logs were up to date, were in fact incorrect.  Again, 

Petitioner’s failure to document was a serious violation of 

Petitioner’s job duties and was not related to his back 

condition. 

30.  By this time, Ms. Dye had legitimately lost all faith 

in Petitioner’s honesty.  She suspected that Petitioner had 

falsified certain records because he could not produce various 

records when he was asked to produce them and only later did the 

requested records appear.  In short, Petitioner’s supervisors 

had lost faith in Petitioner and could no longer trust him to 

self-report or to inform others when his duties were not being 

performed. 

31.  On February 6, 2003, Ms. Dye presented Petitioner with 

a second Corrective Action Form, noting the issues generated by 

the internal audit and suspending Petitioner from work.  The CAF 

was reviewed and signed by Petitioner.   
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32.  Based on what was discovered from the Fort Walton 

Beach clinic audit, Ms. Dye ordered an audit of Petitioner’s 

other clinics, Navarre and Destin.  The same issues and 

deficiencies were discovered at those clinics:  1) the dialysate 

cultures at the Navarre and Destin clinics had not been 

performed since October 2007; 2) no safety checks had been 

performed on four out of 18 machines at the Navarre clinic, and 

none had been performed at the Destin clinic since July 2007; 

and 3) preventive maintenance was late on five machines at the 

Navarre clinic and six at the Destin clinic.  The audit 

confirmed once more that Petitioner had misled the CQI committee 

members during the January CQI meetings for those clinics by not 

reporting in his written summary or verbal report any 

deficiencies.  In addition, although Ms. Dye had instructed 

Petitioner just the week before to immediately perform dialysate 

cultures at all of his clinics, Petitioner had failed to perform 

any of those cultures and ignored the instructions of his 

supervisors. 

33.  Petitioner was given a final Corrective Action Form by 

Ms. Dye on February 8, 2008.  Ms. Dye reviewed the audit results 

with Petitioner, as well as the Corrective Action Form, which he 

signed.  Petitioner was terminated the same day. 

34.  Petitioner was fired after being on the Developmental 

Action Plan for one week because he had misled the CQI committee 



19 

in his reports, failed to self-report the extent of the job 

duties he had not performed to the committee, and had not 

performed any testing of his dialysate cultures and electrical 

safety checks or reported that he could not perform those tasks.  

Such reporting was not related to Petitioner’s back condition.  

Moreover, misleading the CQI committee was not related to any 

back condition Petitioner had.  Both were egregious and 

terminable offenses by Petitioner.   

35.  After Petitioner was terminated in February 2008, he 

applied for unemployment compensation and for multiple jobs.  He 

never informed any prospective employer that he was disabled or 

needed an accommodation.  Once he ultimately had surgery in 

March 2008, Petitioner told Respondent that he was better and 

could work, and he asked for his job back.  Eventually, 

Petitioner went to massage therapy school, obtained his license, 

and worked sporadically as a massage therapist.  Prior to the 

hearing, Petitioner completed work as a team leader with the 

Census Bureau.  These facts demonstrate that Petitioner’s back 

condition was not a handicap.  There was no evidence that 

Petitioner was terminated for a handicap or a perceived 

handicap, and the Petition for Relief should be dismissed. 
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CONCLUSIONS OF LAW 

36.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

case.  §§ 120.569 and 120.57, Fla. Stat. 

37.  Respondent is an “employer” as defined within the 

Florida Civil Rights Act of 1992 (“FCRA”).  See § 760.02(6) and 

(7), Fla. Stat.  

38.  In his Amended Petition for Relief, Petitioner alleged 

that Respondent discriminated against him based on his 

disability or perceived disability in violation of Chapter 760, 

Florida Statutes.  Section 760.10(1), Florida Statutes, states 

in part: 

that it is an unlawful employment practice 

for an employer to discharge or otherwise 

discharge or otherwise discriminate against 

any individual with respect to compensation, 

terms, condition, or privileges of 

employment, because of such individual’s 

handicap. 

 

§ 760.10(1)(a), Fla. Stat. (2009). 

 

39.  In cases alleging disparate treatment, Petitioner 

bears the burden to establish by a preponderance of the evidence 

that he was the victim of intentional disability discrimination.  

McDonnell Douglas v. Green, 411 U.S. 792 (1973); Texas Dep’t of 

Cmty. Affairs v. Burdine, 450 U.S. 248, 101 S.Ct. 1089 (1981); 

see Dep’t of Banking and Fin., Div. of Sec. and Investor Prof. 

v. Osborn Stern & Co., 670 So. 2d 932, 934 (Fla. 1996) (“The 
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general rule is that a party asserting the affirmative of an 

issue has the burden of presenting evidence as to the issue”). 

40.  Discriminatory intent may be established either 

through direct or circumstantial evidence.  See Wascura v. City 

of South Miami, 257 F.3d 1238, 1242 (11th Cir. 2001). 

41.  Because direct evidence of intent is often 

unavailable, those who claim to be victims of intentional 

discrimination are “permitted to establish their cases through 

inferential and circumstantial proof”.  Wascura, 257 F.3d at 

1242; Shealy v. City of Albany, Georgia, 89 F.3d 804, 806 (11th 

Cir. 1996). 

42.  In McDonnell, the Supreme Court established a shifting 

burden of proof analysis.  Under this analysis, Petitioner bears 

the initial burden of establishing a prima facie case of 

disability discrimination.  If Petitioner establishes a prima 

facie case, the burden to go forward with the evidence shifts to 

Respondent to articulate legitimate, non-discriminatory reasons 

for its employment actions.  See Dep’t of Corrections v. 

Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  Importantly, 

Respondent’s burden is one of persuasion.  Id.; see also 

Alexander v. Fulton County, Georgia, 207 F.3d 1303 (11th Cir. 

2000). 

43.  Once a legitimate reason has been established by the 

employer, Petitioner must then come forward with specific 
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evidence demonstrating that the reasons given by Respondent are 

false or are a pretext for discrimination.  “The employee must 

satisfy this burden by showing that a discriminatory reason more 

likely than not motivated the decision or by showing that the 

preferred reason for the employment decision is not worthy of 

belief.”  Dep’t of Corrections, supra, at 1186.  See Texas Dep’t 

of Cmty Affairs v. Burdine, 450 U.S. at 256, 1010 S.Ct. at 1095.  

In so doing, Petitioner cannot merely quarrel with the wisdom of 

the Respondent’s reason, but “must meet that reason head on and 

rebut it.”  See Chapman v. AI Transport, 229 F.3d 1012, 1030 

(11th Cir. 2000)(en banc).  Further, a reason is not pretext for 

discrimination unless it is shown that the reason was false and 

that discrimination was the real reason.  See St. Mary’s Honor 

Ctr. v. Hicks, 509 U.S. 502, 515, 113 S.Ct. 2742, 2752 (1993).  

The ultimate burden of persuading the trier of fact that the 

Respondent intentionally discriminated against the Petitioner 

always remains with the Petitioner.  EEOC v. Joe’s Stone Crabs, 

Inc., 296 F.3d 1265, 1273 (11th Cir. 2002); see also, Bird v. 

B.T. Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th DCA 2007) 

44.  To establish a prima facie case of disability 

discrimination under Chapter 760, Petitioner must prove the 

following three elements by a preponderance of the evidence: 

(1) Petitioner has a disability within the meaning of the ADA; 

(2) that Petitioner is a qualified individual under the ADA, in 
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that, with or without reasonable accommodation, he can perform 

the essential functions of the job; and (3) Petitioner was 

subjected to unlawful discrimination because of his disability.  

Calvo v. Walgreens Corp., 2009 U.S. App. LEXIS 17809 (11th Cir. 

Aug 11, 2009); Wilson v. B/E Aerospace, 376 F.3d 1079 (11th Cir. 

2004).  

45.  The ADA defines “disability” as: “(A) a physical or 

mental impairment that substantially limits one or more of the 

major life activities of [an] individual; (B) a record of such 

an impairment; or (C) being regarded as having such an 

impairment.”  42 U.S.C. § 12102(2).  Here, Petitioner claims 

that he was disabled and/or that Respondent perceived him to be 

disabled.  

46.  Where an individual claims that he is actually 

disabled, the Court must determine whether he is substantially 

limited in a major life activity.  The term “substantially 

limits” means “unable to perform a major life activity that the 

average person in the general population can perform” or “to 

significantly restrict as to the condition, manner or duration 

under which an individual can perform a particular major life 

activity as compared to . . . an average person in the general 

population. . . .”  29 C.F.R. § 1630.2(j)(ii).  Both the 

duration and severity of an impairment are factors to consider 

to determine if an impairment substantially limits a major life 
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activity.  See Aucutt v. Six Flags Over Mid-Am, Inc., 85 F.3d 

1311, 1319 (8th Cir. 1996). 

47.  “It is insufficient for individuals attempting to 

prove disability status under this test to merely submit 

evidence of a medical diagnosis of an impairment.  Rather, the 

Plaintiff must offer evidence that the extent of the limitation 

in terms of their own experience is substantial.”  See Toyota 

Motor Mfg. v. Williams, 534 U.S., 184 (2002).  A doctor’s 

report, for instance, stating that the plaintiff has diabetes is 

insufficient to satisfy a prima facie case under the ADA.  See 

Todd v. McCaham, 158 F. Supp. 2d 1369, 1379 (N.D. Ga. 2000); see 

also Simpson v. Alabama Dept. of Human Res., 311 Fed. Appx. 264, 

268 (11th Cir. Feb. 11, 2009)(The fact that Plaintiff had a 

documented learning disability did not mean he was legally 

disabled under the ADA.). 

48.  In this case, Petitioner failed to show that he has an 

impairment which substantially limits him in one or more major 

activities.  Despite his back condition, Petitioner is, and 

while employed by Respondent was, an active, engaged person.  

Aside from his testimony that he was in pain, walked with a 

limp, and received medical treatment for a bad back, the only 

evidence of his back condition consisted of (a) the April 24, 

2007, doctor’s note stating that Petitioner had certain lifting 

and repetitive motion limitations and (b) the fact of 



25 

Petitioner’s eventual surgery.  These restrictions, however, 

were in place only for two months, through June 24, 2007.  

Indeed, after June 24, 2007, there were no medical restrictions 

imposed on Petitioner’s ability to do his job.  In November 

2007, Petitioner was informed by a surgeon that he would need 

back surgery sometime in 2008.  However, he voluntarily chose 

not to have that surgery and to continue working.  After 

Petitioner was terminated in February 2008, he applied for 

unemployment compensation and for multiple jobs and never 

informed any prospective employer that he was disabled or needed 

an accommodation.  Once he ultimately had the surgery in March 

2008, Petitioner told Respondent that he was better and could 

work, and he asked for his job back.  Eventually, Petitioner 

went to massage therapy school, obtained his license and worked 

as a massage therapist.  Just prior to the hearing, Petitioner 

had completed work as a team leader with the Census Bureau.  As 

found above, the greater weight of the persuasive evidence 

established that Petitioner was not disabled or handicapped 

under the applicable statutes because he failed to show that he 

had an impairment which substantially limited him in one or more 

major life activities. 

49.  Finally, the evidence did not demonstrate that an 

employment decision (e.g., hiring, promotion, termination, 

discipline) was made because of a perceived handicap.  No 
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evidence was produced at the hearing that Petitioner was treated 

differently because of his back condition.  Petitioner’s 

complaints about his back are not enough.  Petitioner failed to 

introduce any evidence at the hearing that he was wrongfully 

disciplined because of Respondent’s perception that his back 

condition limited or prevented him from performing his job.  

Indeed the evidence showed that Respondent expected Petitioner 

to perform his duties.   

50.  Nonetheless, even assuming Petitioner was disabled 

because of his back, the testimony at the hearing established 

that Petitioner was not a qualified individual with a 

disability, since he was unable to perform the essential 

functions of his job, with or without a reasonable 

accommodation. 

51.  “Determining whether a particular job duty is an 

essential function involves a factual inquiry to be conducted on 

a case-by-case basis.”  Lucas v. W.W. Grainger, Inc., 257 F.3d 

1249, 1258 (11th Cir. 2001).  In conducting this inquiry, 

“consideration shall be given to the employer’s judgment as to 

what functions of the job are essential.”  Earl v. Mervyns, 

Inc., 207 F.3d 1361, 1365 (11th Cir. 2000)(quoting 42 U.S.C. 

§ 12111(9)(B).  Moreover, while the term “reasonable 

accommodation” may include “job restructuring, [or] part-time or 

modified work schedules,” 42 U.S.C. § 12111(9)(B), an employer 
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is not required to provide such an accommodation if it would 

impose an undue hardship on the employer’s business operations.  

42 U.S.C. § 12112(b)(5)(A). 

52.  Petitioner’s essential job duties included ensuring 

that all of the clinic’s dialysis equipment were cleaned and 

disinfected, and that culture samples were taken as scheduled.  

Also included among his essential job duties were preventive 

maintenance, troubleshooting, record keeping, and self-

reporting.  These job functions could not be eliminated from 

Petitioner’s position.  Additionally, if Petitioner failed to 

perform these job duties at the clinics for which he was 

responsible, the job duties were not performed.  The 

consequences of Petitioner’s failure to perform these job duties 

were severe, since patient health and lives were put at risk, 

and Respondent’s clinics could be shut down. 

53.  Repeatedly, Petitioner admitted he was unable to 

perform his job duties, had trouble keeping up, was well behind 

with his routine work, and in fact, was so far behind in his job 

duties and record-keeping responsibilities that by January 2008, 

he did not know how far behind he really was. 

54.  Petitioner occasionally asked Respondent for help from 

the other Biomedical Technicians in performing his job functions 

because he could not keep up.  Petitioner received such help 

three or four times.  Petitioner also admitted that the other 
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Biomedical Technicians could not help him more often because 

they too were “slammed” keeping up with their own clinics.  

However, Petitioner identified no other accommodation that he 

requested of Respondent, and the evidence did not demonstrate 

that any accommodation was reasonably available to Respondent. 

55.  On the other hand, Respondent did not have to 

eliminate the essential functions, i.e., the fundamental duties, 

of the Biomedical Technician position under the ADA.  A person 

with a disability who is unable to perform the essential 

functions of his job, with or without reasonable accommodation, 

is not a “qualified” individual with a disability within the 

meaning of the ADA.  Wofsy v. Palmalores Ret. County, 285 Fed. 

Appx. 631, 634 (11th Cir. 2008); Williams v. Motorola, 303 F.3d 

1284(11th Cir. 2002).  Additionally, Respondent was not required 

to lower standards of the Biomedical Technician position that 

were applied uniformly to employees with and without 

disabilities.  Indeed, the standards all Biomedical Technicians 

were required to meet are set by governmental agencies, and 

Petitioner’s failure to meet those standards could have had dire 

consequences for the dialysis patients and for Respondent.  

Because Petitioner was unable to perform the essential functions 

of his job as a Biomedical Technician, he cannot be considered a 

qualified individual with a disability; therefore, he has failed 

to establish a prima facie case of handicap discrimination.  
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56.  Petitioner further failed to offer any evidence at the 

hearing that a similarly situated Biomedical Technician was 

treated more favorably.  The evidence presented established that 

Petitioner had the same number of clinics for which he was 

responsible, and had to adhere to the same standards and 

practices as the other Biomedical Technicians.  No evidence was 

presented that any other Biomedical Technicians failed to 

perform his/her job duties to the degree of Petitioner.  For 

these reasons, Petitioner failed to meet his burden of 

establishing a prima facie case of disability discrimination. 

57.  Finally, even if Petitioner established a prima facie 

case of discrimination, Respondent identified legitimate, non-

discriminatory reasons for Petitioner’s termination.  Petitioner 

was obligated to inform Respondent that he was either unable to 

perform the essential functions of his job or was not completing 

the tasks which were his job duties.  Petitioner’s failures in 

this regard were first identified in March 2007, and again when 

they counseled him in October of 2007.  Petitioner’s failure and 

refusal for several days to redraw a dialysate culture as 

instructed led to a Corrective Action Form and a Developmental 

Action Plan.  Concerns about the integrity of the job Petitioner 

was performing led to a complete audit by Respondent of the Fort 

Walton Beach clinic a week later, which uncovered numerous 

routine tasks and record-keeping obligations that Petitioner 
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simply had not performed for months and had not self-reported.  

Similar audits of the other two clinics for which Petitioner was 

responsible reflected similar deficiencies.  In short, 

Respondent had valid, non-discriminatory reasons for 

Petitioner’s termination.  None of these legitimate, non-

discriminatory reasons for Petitioner’s termination were a 

pretext for disability discrimination.  Therefore, the Petition 

for Relief should be dismissed. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law set forth herein, it is  

RECOMMENDED: 

That the Florida Commission on Human Relations enter a 

Final Order dismissing the Petition for Relief. 

DONE AND ENTERED this 18th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

         S 

DIANE CLEAVINGER 

 Administrative Law Judge 

                      Division of Administrative Hearings 

                      The DeSoto Building 

                      1230 Apalachee Parkway 

                      Tallahassee, Florida  32399-3060 

                      (850) 488-9675 

                      Fax Filing (850) 921-6847 

                      www.doah.state.fl.us  
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                      Filed with the Clerk of the 

                      Division of Administrative Hearings 

                      this 18th day of November, 2010. 

 

 

COPIES FURNISHED: 

 

Richard N. Margulies, Esquire 

Jackson Lewis 

245 Riverside Avenue, Suite 450 

Jacksonville, Florida  32202 

 

R. John Westberry, Esquire 

7201 North 9th Avenue, Suite A-4 

Pensacola, Florida  32504 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions 

within 15 days from the date of this Recommended Order.  Any 

exceptions to this Recommended Order should be filed with the 

agency that will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

CAROLYN R. OSTRUM, 

 

     Petitioner, 

 

vs. 

 

A UNIQUE FLOOR OF THE GULF 

COAST I, 

 

 Respondent. 
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Case No. 10-1180 

   

RECOMMENDED ORDER 

 

 This cause came on for final hearing on October 25, 2010, 

in Marianna, Florida, before Suzanne F. Hood, Administrative Law 

Judge with the Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Carolyn R. Ostrum, pro se 

                      2842 McDonald Drive 

                      Alford, Florida  32420 

 

 For Respondent:  No appearance 

 

STATEMENT OF THE ISSUE 

 The issue is the amount of back pay that Respondent owes 

Petitioner.   

PRELIMINARY STATEMENT 

 On June 16, 2010, the undersigned issued a Recommended 

Order in this case.  The Recommended Order concluded that 

Respondent A Unique Floor of the Gulf Coast I (Respondent) had 
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committed an unlawful employment practice against Petitioner 

Carolyn R. Ostrum (Petitioner), but that the record was 

insufficient to determine what amount of back pay was owed to 

Petitioner.   

 On September 8, 2010, the Florida Commission on Human 

Relations issued an Order Awarding Affirmative Relief from an 

Unlawful Employment Practice and Remanding the Case to 

Administrative Law Judge for Issuance of Recommended Order 

Regarding Amounts of Back Pay Owed Petitioner.  On September 9, 

2010, the undersigned issued an Order Re-opening File and 

Requiring Response.   

 On September 24, 2010, the undersigned issued a Notice of 

Hearing and an Order of Pre-hearing Instructions.  The notice 

scheduled the hearing for October 25, 2010. 

 Petitioner filed a response to the Order of Pre-hearing 

Instructions on October 18, 2010.   

 During the hearing, Petitioner testified on her own behalf.  

Petitioner offered a composite exhibit that was accepted as 

evidence.   

 There was no court reporter at the hearing.  Accordingly, 

there is no transcript of the proceeding.  Additionally, neither 

party filed proposed orders.   

 Except as otherwise noted, all references hereinafter shall 

be to Florida Statutes 2010.   
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FINDINGS OF FACT 

 1.  Petitioner began working for Respondent on or about 

January 26, 2009.  Petitioner earned $10.00 per hour.  

Respondent terminated her employment on March 11, 2009.   

 2.  Petitioner’s gross wages were as follows:  (a) from 

January 26, 2009, to February 1, 2009, $320; (b) from 

February 2, 2009 to February 8, 2009, $322.50; (c) from 

February 9, 2009, to February 15, 2009, $250; (d) from 

February 16, 2009, to February 22, 2009, $430; (e) from 

February 23 through March 1, 2009, $270; (f) from March 3, 2009, 

to March 9, 2009, $110.58; and (g) from March 10, 2009, to 

March 11, 2009, last pay check dated March 13, 2009, $101.58.   

 3.  Respondent paid Petitioner total gross wages in the 

amount of $1,804.08 over 45 days or 6.42 weeks.  Her average 

weekly wage over that time was $281.01.   

 4.  Petitioner attempted to find work immediately after 

being terminated by Respondent.  She did not find a new job 

until January 10, 2010.  However, Petitioner agrees that 

Respondent ceased operations on or about July 15, 2009.  At that 

time, all employees, including Petitioner's daughter, were 

terminated.   

 5.  Petitioner had no income for 18 weeks from March 11, 

2009, through July 15, 2009.  She is entitled to $5,058.18 in 

back wages for that period of time.   
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CONCLUSIONS OF LAW 

 6.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569 and 120.57(1), Florida 

Statutes.   

 7.  Section 760.11(6), Florida Statutes, gives the 

undersigned authority to recommend the amount of back pay that 

Respondent owes Petitioner.   

 8.  Petitioner met her burden of proving that Respondent 

owes her $5,058.18 in back pay.  Because Respondent did not make 

an appearance, there is no evidence to the contrary.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations enter a 

final order requiring Respondent to pay Petitioner $5,058.18 in 

back pay. 
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DONE AND ENTERED this 18th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

S 
SUZANNE F. HOOD 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 18th day of November, 2010. 

 

 

COPIES FURNISHED: 

 

Bob Morrisseau 

A Unique Floor of the Gulf Coast I 

2672 West Laurel Drive 

Alford, Florida  32420 

 

Carolyn R. Ostrum 

2842 McDonald Drive 

Alford, Florida  32420 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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