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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DEVON A. ROZIER, 

 

     Petitioner, 

 

vs. 

 

SOUTHGATE CAMPUS CENTRE, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-2328 

   

RECOMMENDED ORDER 

 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on August 10, 2010, in Tallahassee, 

Florida. 

APPEARANCES 

 

 For Petitioner:  Devon A. Rozier, pro se 

                  7361 Fieldcrest Drive 

                  Tallahassee, Florida  32305 

 

 For Respondent:  Desiree C. Hill-Henderson, Esquire 

                  Littler Mendelson, P.C. 

                  111 North Magnolia Avenue, Suite 1250 

                  Orlando, Florida  32801 

 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice by subjecting Petitioner to gender 

discrimination and retaliation in violation of the Florida Civil 

Rights Act.  
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PRELIMINARY STATEMENT 

 Respondent, Southgate Campus Centre (Southgate), is a 

student housing and dining facility located in Tallahassee, 

Florida, near the campuses of Florida State University, Florida 

A&M University, and Tallahassee Community College.   

 Petitioner was employed as a dishwasher in the Southgate 

cafeteria dish room.  At the beginning of his employment, 

Petitioner performed well.  As time progressed and Petitioner 

became older, his performance declined, and he became 

disrespectful to management.  On April 30, 2009, Petitioner got 

into an argument with his supervisor, and Petitioner left the 

facility.  Petitioner was told by his supervisor that leaving 

his post would constitute job abandonment.  Petitioner left 

nonetheless. 

 Petitioner attempted to return to work, but his supervisors 

chose not to re-hire Petitioner due to his prior actions and his 

failure to exhibit improvement.  Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) alleging gender discrimination and retaliation.  After 

investigating the charge, FCHR issued a no cause determination.  

Petitioner elected to proceed to an administrative hearing by 

filing a Petition for Relief on April 27, 2010.   

 A final hearing was scheduled for June 22 and 23, 2010, in 

Tallahassee, Florida.  After a Motion for Continuance was filed 
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by Respondent and granted by the undersigned to allow Respondent 

to receive responses to its discovery requests, the final 

hearing was held in Tallahassee on August 10, 2010. 

At the hearing, Petitioner testified on his own behalf and 

presented the testimony of Jennifer Rozier, Jodece Yant, and 

Darnell Rozier.  Respondent presented the testimony of 

Kenneth S. Mills, Rasheik Campbell, and Jason McClung.  

Respondent offered 12 exhibits into evidence.   

After the hearing, a transcript of the proceedings was 

filed on September 27, 2010.  Petitioner and Respondent also 

filed their proposed findings of fact and conclusions of law on 

September 27, 2010.  The post-hearing submissions by the parties 

have been duly considered in the writing of this Recommended 

Order.   

References to statutes are to Florida Statutes (2009) 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Southgate is a student housing and dining facility 

located in Tallahassee, Florida, near the campuses of Florida 

State University, Florida A&M University, and Tallahassee 

Community College.  

 2.  On September 16, 2004, Southgate hired Petitioner Devon 

Rozier as a dishwasher in the cafeteria dish room.  The 
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cafeteria is open seven days a week and currently employs 

approximately 34 employees, some part-time and some full-time.  

 3.  Petitioner had just turned 16 years old when Ken Mills 

hired him based upon a long-standing relationship with 

Petitioner's father, who had worked at Southgate for many years 

and was an exemplary employee.  

 4.  Petitioner worked as a part-time employee on the night 

shift, 3:30 p.m. until 8:00 p.m., for a total of 20-25 hours per 

week. 

 5.  Petitioner later received a promotion out of the dish 

room to the grill, and also worked other positions such as 

attendant and greeter.  Petitioner also worked in various 

positions to assist as needed, as did other employees in the 

cafeteria. 

 6.  At the beginning of his employment, Petitioner 

exhibited good performance.  As time progressed, Petitioner's 

performance began to decline, and he openly disrespected 

management. 

 7.  Various disciplinary techniques were employed by his 

supervisors in efforts to improve his performance, but the 

improvements always proved to be short-lived. 

 8.  On April 30, 2009, Petitioner and his supervisor, 

Rasheik Campbell, had an altercation, and Petitioner left the 

facility.  Mr. Campbell warned Petitioner before he left the 
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facility that such action would constitute job abandonment.  

Despite Mr. Campbell's warning, Petitioner left the facility. 

 9.  Mr. Campbell took the position that Petitioner 

abandoned his employment with Southgate.  Petitioner was no 

longer placed on the schedule.  On May 4, 2009, Southgate sent 

Petitioner a letter confirming his resignation. 

 10. As months passed, Petitioner made attempts to regain 

his position with Southgate by calling his supervisors 

Mr. Campbell and Mr. Jason McClung.  When his attempts were met 

with resistance by his supervisors, Petitioner bypassed them and 

went directly to Ken Mills, Southgate's General Manager and 

Petitioner's former supervisor. 

 11. Petitioner presented his case to Mr. Mills in July and 

August 2009, regarding his desire to return to work.  Mr. Mills 

had previously intervened on Petitioner's behalf, out of respect 

for Petitioner's father, to help him keep his job when 

difficulties with management had arisen.  This time, Mr. Mills 

instructed Petitioner that Mr. McClung and Mr. Campbell were his 

direct supervisors and that they had ultimate responsibility 

regarding his desired return to work at Southgate. 

 12. In August 2009, at the request of Mr. Mills, once 

again doing a favor for Petitioner based upon the long-standing 

work history of Petitioner's father at Southgate, Mr. Mills, 

Mr. McClung, and Mr. Campbell met with Petitioner and his 
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mother, Jennifer Rozier.  At the meeting, they discussed 

Petitioner's request to return to work at Southgate.   

 13. During the meeting, Mr. McClung and Mr. Campbell did 

not feel that Petitioner exhibited any improvement in his 

behavior and respect for authority.  As a result, Mr. McClung 

and Mr. Campbell chose not to re-hire Petitioner. 

 14. Petitioner claims the following conduct he witnessed 

while working at Southgate was discriminatory:  a) females were 

allowed to sit down at tables and eat while on the clock; 

b) females were allowed to use the computer while on the clock; 

and c) Petitioner was required to perform the females' work when 

they failed to show up or wanted to leave early. 

 15. Petitioner further claims that his firing was 

retaliatory based upon one complaint he made to Mr. Campbell in 

February 2009 about having to perform the tasks of others who 

failed to come to work.  

 16. Other employees, including Jodece Yant, Petitioner's 

girlfriend, and Darnell Rozier, Petitioner's own brother, 

testified that both males and females could be seen eating or 

using the computer while on the clock, and all were told to 

perform others' tasks when they failed to come to work or left 

early. 

 17. Petitioner conceded that on occasion he engaged in the 

same behaviors he alleges to be discriminatory. 
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 18. Petitioner obtained a full-time job at Hobbit American 

Grill on January 21, 2010, and, as of the date of the hearing, 

continued to work there.  His rate of pay at Hobbit American 

Grill is currently $7.25 per hour, and he testified he is better 

off there than at his former employer, Southgate. 

 19. Petitioner is currently earning the same hourly wage 

($7.25) as he was earning when employed at Southgate. 

 20. Southgate had policies and procedures in force that 

prohibited, among other things, discrimination on the basis of 

gender or any other protected characteristics.  Southgate's 

policies and procedures also prohibited retaliation.   

 21. Petitioner received a copy of the employee handbook, 

which contained Southgate's anti-discrimination policies and was 

aware that Southgate had such policies in place. 

CONCLUSIONS OF LAW 

 22.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat.   

 23. Petitioner is an "aggrieved person," and Respondent an 

"employer" within the meaning of Subsections 760.02(10) and (7), 

Florida Statutes, respectively.  Section 760.10, Florida 

Statutes, makes it unlawful for Respondent to discharge or 

otherwise discriminate against Petitioner based upon an 

employee's race or sex. 
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 24. The Florida Civil Rights Act of 1992 (the "Act") makes 

certain acts "unlawful employment practices" and gives FCHR the 

authority, following an administrative hearing conducted 

pursuant to Sections 120.569 and 120.57, Florida Statutes, to 

issue an order "prohibiting the practice and providing 

affirmative relief from the effects of the practice, including 

back pay," if it finds that such an "unlawful employment 

practice" has occurred.  §§ 760.10 and 760.11(6), Fla. Stat.  

 25. Pursuant to Subsection 760.10(1), it is unlawful for 

an employer to discharge, refuse to hire, or otherwise 

discriminate against an employee with respect to compensation, 

terms, conditions, or privileges of employment, based on the 

employee's race, gender, or national origin.   

 26. Federal discrimination law may properly be used for 

guidance in evaluating the merits of claims arising under 

Section 760.10.  See Brand v. Fla. Power Corp., 633 So. 2d 504, 

509 (Fla. 1st DCA 1994); Fla. Dep't of Cmty. Affairs v. Bryant, 

586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

 27. In McDonnell Douglas Corp. v. Green, 411 U.S. 792,  

802-03 (1973), the Supreme Court articulated a burden of proof 

scheme for cases involving allegations of discrimination under 

Title VII, where the plaintiff relies upon circumstantial 

evidence.  The McDonnell Douglas decision is persuasive in this 

case, as is St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502,  
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506-07 (1993), in which the Court reiterated and refined the 

McDonnell Douglas analysis. 

 28. Pursuant to this analysis, the plaintiff (Petitioner 

herein) has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n.6 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 1183 

(1996) (citing Arnold v. Burger Queen Sys., 509 So. 2d 958 (Fla. 

2d DCA 1987)). 

 29. If, however, the plaintiff succeeds in making a prima 

facie case, then the burden shifts to the defendant (Respondent 

herein) to articulate some legitimate, nondiscriminatory reason 

for its complained-of conduct.  If the defendant carries this 

burden of rebutting the plaintiff's prima facie case, then the 

plaintiff must demonstrate that the proffered reason was not the 

true reason, but merely a pretext for discrimination.  McDonnell 

Douglas, 411 U.S. at 802-03; Hicks, 509 U.S. at 506-07. 

 30. In Hicks, the Court stressed that even if the trier-

of-fact were to reject as incredible the reason put forward by 

the defendant in justification for its actions, the burden 

nevertheless would remain with the plaintiff to prove the 

ultimate question of whether the defendant intentionally had 

discriminated against him.  Hicks, 509 U.S. at 511.  "It is not 
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enough, in other words, to disbelieve the employer; the fact 

finder must believe the plaintiff's explanation of intentional 

discrimination."  Id. at 519. 

 31. In order to prove intentional discrimination, 

Petitioner must prove that Respondent intentionally 

discriminated against him.  It is not the role of this tribunal 

(or any court, for that matter) to second-guess Respondent's 

business judgment.  As stated by the court in Chapman v. AI 

Transp., 229 F.3d 1012, 1031 (11th Cir. 2000), "courts do not 

sit as a super-personnel department that reexamines an entity's 

business decisions.  No matter how mistaken the firm's managers, 

the [Civil Rights Act] does not interfere.  Rather, our inquiry 

is limited to whether the employer gave an honest explanation of 

its behavior (citations omitted).  An employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason." 

 32. At the administrative hearing held in this case, 

Petitioner had the burden of proving that he was the victim of a 

discriminatorily motivated action.  See Dep't of Banking & Fin., 

Div. of Sec. & Investor Prot. v. Osborne Stern and Co., 670 So. 

2d 932, 934 (Fla. 1996) ("The general rule is that a party 

asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue."); Fla. Dep't of Health & 
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Rehabilitative Servs. v. Career Serv. Comm'n, 289 So. 2d 412, 

414 (Fla. 4th DCA 1974) ("The burden of proof is 'on the party 

asserting the affirmative of an issue before an administrative 

tribunal.'"). 

 33. Petitioner presented no evidence that he was subjected 

to an adverse employment action.  He claims that managers 

allowing females to sit at tables while on the clock, use 

computers while on the clock, and forcing Petitioner to do 

females' work when they failed to show for work or wanted to 

leave early constituted an adverse employment action. 

 34. An "adverse employment action" is an ultimate 

employment decision, such as a discharge "or other conduct that 

alters the employee's compensation, terms, conditions, or 

privileges of employment, deprives him of employment 

opportunities, or adversely affects his status as an employee."  

Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 587 (11th Cir. 

2000).  However, not all conduct taken by an employer which 

causes a negative effect on an employee constitutes adverse 

employment action.  Davis v. Town of Lake Park, 245 F.3d 1232 

(11th Cir. 2001).  In determining whether a "serious and 

material" change in the terms, conditions, or privileges of 

employment has been established, Davis instructs the court to 

disregard the plaintiff's subjective view of the significance 

and adversity of the employer's action:  "[T]he employment 
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action must be materially adverse as viewed by a reasonable 

person in the circumstance."  Id. at 1239. 

 35. Although Petitioner feels this alleged conduct amounts 

to an adverse employment action, his subjective view is not 

controlling since the conduct he alleges must be materially 

adverse as viewed by a reasonable person in the circumstances.  

Davis, 245 F.3d at 1239.  Petitioner suffered no serious or 

material change in the "terms, conditions, or privileges of 

employment."  Courts have held that "trivial harms" and "petty 

slights" do not constitute adverse employment actions.  See 

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68-69 

(2006).  The conduct which is the subject of Petitioner's claim 

of discrimination is nothing more than "trivial harms" and 

"petty slights," if anything at all.  Consequently, because 

adverse employment action is an indispensable element of 

Petitioner's claim, Petitioner's failure to present sufficient 

evidence is fatal to his claim. 

 36. "To show that employees are similarly-situated the 

Petitioner must show that the 'employees are similarly-situated 

in all relevant aspects.'"  Knight v. Baptist Hosp. of Miami, 

Inc., 330 F.3d 1313, 1316.  "The comparator must be nearly 

identical to the petitioner, to prevent courts from second-

guessing a reasonable decision by the employer."  Wilson v. B/E 

Aero., Inc., 376 F.3d 1079, 1091 (11th Cir. 2004).  In other 
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words, Petitioner must be "matched with  persons having similar 

job-related characteristics who were  similarly situated" to 

Petitioner.  MacPherson v. Univ. of Montevello, 922 F.2d 766, 

775 (11th Cir. 1991). 

 37. Simply put, in order to establish the third element of 

the prima facie case, Petitioner must produce evidence that 

would permit the trier of fact to conclude that Respondent 

treated employees of a different gender more favorably than 

Petitioner.  See Lathem v. Dep't of Children & Youth Servs., 172 

F.3d 786, 793 (11th Cir. 1999). 

 38. Petitioner cannot meet this burden because he 

admittedly has no competent evidence of any similarly-situated 

employees outside of his protected class being treated more 

favorably.  Testimony by Petitioner's girlfriend and his own 

brother, both employees of Southgate, identified both men and 

women subjected to the alleged disparate conduct of Petitioner's 

claim.  Each testified that men and women sat to eat while on 

the clock, used the computer while on the clock, and were forced 

to pick up others' work when they failed to show or left early.  

Petitioner conceded that he had seen such behaviors in the past.  

Since Petitioner cannot demonstrate other instances of 

discrimination, his Petition for Relief must be denied.  See 

Lathem, 172 F.3d at 793; see also Holifield v. Reno, 115 F.3d 

1555 (11th Cir. 1997). 
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 39. Petitioner also claims that Southgate retaliated 

against him when he was terminated as a result of one complaint 

to Mr. Campbell in February 2009 of being forced to do other 

employees' job duties.  Under Title VII, "[i]t shall be an 

unlawful employment practice for an employer to discriminate 

against any of his employees . . . because . . . [h]e has made a 

charge, testified, assisted, or participated in any manner in an 

investigation, proceeding or hearing under this subchapter.  42 

U.S.C. §2000e-3(a).  Because Petitioner alleges a retaliation 

claim based upon circumstantial evidence, the burden shifting 

framework in McDonnell Douglas applies. 

 40. To establish a prima facie case of retaliation, 

Petitioner must show that:  1) he was engaged in an activity 

protected under Title VII; 2) he suffered an adverse employment 

action; and 3) there was a causal connection between the 

protected activity and the adverse employment action.  See 

Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 

2001).  To satisfy the causal connection requirement, Petitioner 

must establish that the protected activity and the alleged 

retaliatory action are not completely unrelated.  Wideman v. 

Wal-Mart Stores, Inc., 141 F.3d 1453, 1457 (11th Cir. 1998).  

Notably, the person engaged in the alleged conduct must be aware 

of the protected activity.  Gupta v. Fla. Bd. of Regents, 12 

F.3d at 571 (11th Cir. 2000). 
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 41. The first element of Petitioner's prima facie case of 

retaliation requires him to establish that he engaged in 

statutorily protected activity.  To do so, Petitioner must show 

that he opposed conduct by the employer based upon an 

objectively reasonable belief that Southgate was engaged in 

unlawful employment practices.  See Harper v. Blockbuster Ent. 

Corp., 139 F.3d 1385, 1388 (11th Cir. 1998); Brown v. Sybase, 

Inc., 287 F. Supp. 2d 1330, 1345 (S.D. Fla. 2003).  Petitioner's 

claim of protected activity is his complaint to Mr. Campbell in 

February 2009 that he was being forced to do other employees' 

job duties.  No evidence was produced by Petitioner that he 

expressly complained about gender discrimination.  Courts have 

consistently required that an employee's complaints must clearly 

put an employer on notice of a violation of the law.  See 

Johnson v. Fla. Dep't of Elder Affairs, No. 4:09-CV-306/RS/WCS, 

2010 U.S. Dist. LEXIS 42784 (N.D. Fla. Mar. 20, 2010).  

Petitioner's February 2009 complaint did not put Southgate on 

notice that he was opposing discrimination or that he was making 

a formal complaint.  Therefore, Petitioner's complaint does not 

constitute protected activity. 

 42. Moreover, Petitioner's allegations of suspension and 

termination are unfounded.  After his April 30, 2009, 

altercation with Mr. Campbell, Petitioner was told that if he 

left the premises at that time, Mr. Campbell would consider him 



 16 

to have abandoned his job.  An employee who voluntarily resigns 

cannot claim that he suffered an adverse employment action under 

Title VII.  See Fannin v. Lemcko Fla., Inc., No. 8:05-CV-2303-T-

27TBM, 2007 U.S. Dist. LEXIS 1267 (M.D. Fla. Jan. 5, 2007); 

Hammon v. DHL Airways, Inc., 165 F.3d 441, 447 (6th Cir. 1999). 

 43. Even assuming that Petitioner suffered an adverse 

employment action, no causal connection exists.  Petitioner 

cannot even make the minimum showing to establish a causal 

element of a prima facie claim of retaliation, i.e., that the 

employer was actually aware of the protected expression at the 

time it took the adverse employment action in April 2009.  A 

court will not presume that a decision-maker was motivated to 

retaliate by something unknown to him or her.  Brungart v. 

BellSouth Telecomms., Inc., 231 F.3d 791, 799-800 (11th Cir. 

2000); Holifield v. Reno, 115 F.3d at 1566.  As noted above, 

Petitioner's conduct cannot as a matter of law be deemed to have 

put Southgate on notice that he was engaging in protected 

activity, and Southgate cannot be deemed to have been aware of 

any other type of protected activity by Petitioner at the time 

of the complained-of employment action in April 2009.  

Mr. Mills, Mr. McClung, and Mr. Campbell testified that none of 

them had any knowledge of Petitioner's claims of discrimination 

until he filed his charge of discrimination on October 27, 2009.  

Consequently, there is no evidence of a causal link between the 
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complained-of employment action and Petitioner's alleged 

protected conduct, and, based upon the facts and circumstances 

of this case, no inference of a causal link could ever arise.  

Since Petitioner cannot even clear the first hurdle, that of a 

prima facie case, his claim must fail.  

 44. The evidence produced at hearing failed to prove, by a 

preponderance of the evidence, that Petitioner suffered 

discrimination in his employment on the basis of his gender.  

Respondent articulated legitimate, non-discriminatory reasons 

for its actions and decisions regarding Petitioner.  The 

preponderance of the evidence clearly supports that Respondent 

did not commit an unlawful employment practice.  

 45. Based upon the evidence and testimony offered at 

hearing, Respondent is not found to have committed an unlawful 

employment practice as alleged by Petitioner in his Petition for 

Relief.  Therefore, his Petition should be dismissed. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, 

it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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DONE AND ENTERED this 10th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of September, 2010. 

 

 

COPIES FURNISHED: 

 

Desiree C. Hill-Henderson, Esquire 

Littler Mendelson, P.C. 

111 North Magnolia Avenue, Suite 1250 

Orlando, Florida  32801 

 

Micah Knight, Esquire 

123 North Seventh Avenue 

Durant, Oklahoma  74701 

 

Devon A. Rozier 

7361 Fieldcrest Drive 

Tallahassee, Florida  32305 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 



 19 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

VENUS HARRIS, 

     Petitioner, 

vs. 

ADVANCE AMERICA CASH ADVANCE 

CENTER, INC., 

 Respondent. 

                                

)

)

)

)

)

)

)

)

) 

 

 

Case No. 10-7922 

 

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held in this case 

on October 18, 2010, in Tallahassee, Florida, before W. David 

Watkins, the duly-designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Venus P. Harris, pro se  

                      3921 Mission Road, Apartment 5  

                      Tallahassee, Florida  32303 

 

     For Respondent:  Douglas Anspach, Esquire 

                      Taft, Stettinius and Hollister, LLP 

                      110 North Main Street, Suite 900 

                      Dayton, Ohio  45402 

 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice pursuant to Chapter 760, Florida Statutes, 

by refusing to hire Petitioner due to her pregnancy. 
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PRELIMINARY STATEMENT 

 Petitioner filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (Commission) on 

February 26, 2010.  The Commission entered a Notice of 

Determination: No Cause on or about August 4, 2010.  Petitioner 

then filed a Petition for Relief.  The Petition was forwarded to 

the Division of Administrative Hearings on August 18, 2010, for 

assignment of an Administrative Law Judge to conduct a formal 

hearing.  A Notice of Hearing was issued on August 31, 2010, 

scheduling the final hearing for October 18, 2010.  The hearing 

was held as scheduled, in Tallahassee, Florida. 

 At the final hearing, Petitioner testified on her own 

behalf.  Petitioner's Exhibits 1 and 2 were received into 

evidence.  Respondent presented the testimony of Hope French, 

Divisional Director of Operations for Advance America Cash 

Advance Center, Inc. ("Advance") and Shelia Graham, Center 

Manager for the Tallahassee Advance location at the time of 

Petitioner's interview.  Respondent's Exhibits 1 through 5 were 

received into evidence.  No transcript of the final hearing has 

been filed. 

 At the conclusion of the hearing, the parties agreed to 

file proposed recommended orders within 14 days of the close of 

the hearing.  Both parties filed Proposed Recommended Orders 
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which have been considered in preparation of this Recommended 

Order. 

 All citations are to Florida Statutes (2009) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner, Venus Harris, is a female, who in January 

2010 sought employment with Respondent. 

 2.  Respondent Advance was founded in 1997 and is 

headquartered in Spartanburg, South Carolina.  Advance is the 

largest payday cash-advance service provider in the United 

States, with approximately 3,000 locations and 7,000 employees 

nationwide. 

 3.  On January 12, 2010, Petitioner filled out and 

submitted an on-line application to Advance.  In her 

application, Petitioner stated that she was available for both 

full-time and part-time employment and was able to work "25-40+" 

hours per week. 

 4.  Soon after the submittal of Petitioner's on-line 

application, two positions for full-time customer service 

representatives with Advance became available in the Tallahassee 

area.  Since Petitioner appeared to possess the necessary 

qualifications, including full-time availability, she was 

invited to interview with Advance on January 26, 2010.  At the 

time the interview was scheduled it is unclear whether 
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Petitioner was advised or aware that only full-time positions 

were available.
1/ 

 5.  On January 26, 2010, Petitioner arrived early for her 

scheduled 3:30 interview at the West Tennessee Street Advance 

location.  On the day of her interview, Ms. Harris was eight and 

a half months pregnant.
2/  

 6.  Ms. Harris was to be interviewed by Hope French, 

Divisional Director of Operations for Advance.
3/
  Ms. French was 

interviewing other candidates that day, and was running behind 

schedule.
4/
  While Petitioner waited for her interview, she spoke 

with Shelia Graham, Center Manager for the Tallahassee Advance 

location.  Ms. Graham explained to Ms. Harris that Advance was 

interested in hiring someone with availability from 8:00 a.m. to 

8:00 p.m.  In response, Petitioner stated that "it was O.K." 

 7.  During their conversation, Petitioner did not inform 

Ms. Graham that she was pregnant, nor was Ms. Graham aware of 

that fact.  According to Ms. Graham, "she was not showing in 

what she was wearing." 

 8.  At approximately 4:30 that afternoon, Petitioner was 

escorted by Ms. French to a room in the back of the Center where 

the interview took place.  Ms. French informed Petitioner that 

Advance was interviewing candidates that day for one or more 

full-time positions, and inquired as to Petitioner's ability to 

work a full-time schedule.  In response, Petitioner stated that 
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she was a full-time student at Lively Technical School, and 

would not be available to work between the hours of 8:00 a.m. 

and 4:00 p.m. Monday through Thursday.  However, she would be 

available to work after 4:00 on those days, and anytime on 

Friday and Saturday.   

 9.  After additional conversation, Ms. Harris stated that 

she could possibly shift her school schedule in order to be 

available to work between the hours of 8:00 a.m. and noon on 

Monday through Thursday. 

 10.  The interview lasted approximately ten minutes and 

concluded with Ms. French telling Petitioner that Advance was 

only looking for candidates with "open availability" between the 

hours of 8:00 a.m. to 8:00 p.m., Monday through Saturday.  

However, Ms. French invited Ms. Harris to reapply after she 

finished school and had full-time availability. 

 11.  As a result of the interviews conducted on January 26, 

2010, Advance hired two full-time employees.  No part-time 

employees were hired. 

 12.  At no point during the interview did Petitioner inform 

Ms. French that she was pregnant, and there is no evidence of 

record to indicate that any Advance employee was aware of that 

fact. 

 13.  Advance has policies that prohibit discrimination on 

the basis of pregnancy.  Advance employees who violate those 
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policies, including management, are subject to discipline, up to 

and including termination. 

CONCLUSIONS OF LAW 

 

 14.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes (2010). 

 15.  Pursuant to Section 760.10, Florida Statutes: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

National origin, age, handicap, or marital 

status. 

 

 16.  Florida courts interpret Chapter 760, Florida 

Statutes, in accordance with federal anti-discrimination laws, 

codified under Title VII of the Civil Rights Act of 1964 (Civil 

Rights Act), as amended in 42 U.S.C. Section 2000e, et seq. 

 17.  The Petition for Relief alleges that Respondent 

violated Subsection 760.10(1)(a), Florida Statutes, by refusing 

to hire Petitioner by reason of her pregnancy.  Although 

Subsection 760.10(1)(a), Florida Statutes, does not specify that 

discrimination on the basis of pregnancy is sex discrimination, 

Congress amended the Civil Rights Act by enacting the Pregnancy 
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Discrimination Act of 1978, 42 U.S.C. Section 2000e(k), which 

states that discrimination on the basis of pregnancy is sex 

discrimination. 

 18.  As a result of the foregoing amendments, Subsection 

760.10(1)(a), Florida Statutes, is "pre-empted" by the Civil 

Rights Act "to the extent that Florida's law offers less 

protection to its citizens than does the correspondent federal 

law."  Accordingly, discrimination based upon a woman's 

pregnancy constitutes discrimination based upon sex.  See 

O'Loughlin v. Pinceback, 579 So. 2d 788, 791 (Fla. 1st DCA 

1991). 

 19.  42 U.S.C. Section 2000e(k), provides, in pertinent 

part, the following: 

(k) The terms "because of sex" or "on the 

basis of sex" include, but are not limited 

to, because of or on the basis of pregnancy, 

childbirth, or related medication 

conditions; and women affected by pregnancy, 

childbirth, or related medical conditions 

shall be treated the same for all 

employment-related purposes . . . 

 

 20.  Petitioner has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981).   

Direct evidence is admissible evidence, which if believed, would 

prove the existence of discrimination without any need for 

inference or presumption.  Petitioner offered no such evidence. 
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 21.  Absent direct evidence of discrimination, Petitioner 

must prove discrimination by indirect or circumstantial 

evidence.  To prove discrimination by indirect or circumstantial 

evidence, Petitioner must first establish a prima facie case of 

the following elements: (a) she is a member of a protected 

group; (b) she is qualified to do her job; (c) she was subjected 

to an adverse employment action; and (d) similarly-situated 

employees, who are not members of a protected group, were 

treated more favorably than Petitioner.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973). 

 22.  If Petitioner proves her prima facie case, the 

employer then must articulate a legitimate, non-discriminatory 

reason for the challenged employment decision.  Burdine, 450 

U.S. at 254.  The employer is required only to "produce 

admissible evidence, which would allow the trier of fact 

rationally to conclude that the employment decision had not been 

motivated by discriminatory animus."  Burdine, 450 U.S. at 257. 

 23.  If the employer produces evidence of a 

nondiscriminatory reason for the adverse action, the burden 

shifts back to Petitioner to prove that the employer's reason 

was a pretext for discrimination.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502, 503 (1993). 

 24.  Petitioner has failed to prove a prima facie case of 

discrimination.  Here, Petitioner proved that she was pregnant 
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(a protected group), and that an adverse employment action was 

taken against her.  However, she did not establish that she was 

qualified for the full-time position that was available, or that 

she was treated any differently than other similarly qualified 

male or non-pregnant female employees. 

 25.  Even assuming, arguendo, that Petitioner established a 

prima facie case of discrimination, Respondent presented 

persuasive evidence that Petitioner was not selected for the 

available position because her school schedule prohibited her 

from working the required hours. 

 26.  The evidence established that Respondent was only 

hiring full-time employees on the day Petitioner was 

interviewed.  While it is unfortunate that Petitioner may have 

been under the misapprehension that part-time positions were 

available, there was no evidence presented that others with 

availability similar to Petitioner had been hired by Respondent. 

 27.  For the reasons stated in the foregoing paragraphs, 

Respondent met its burden of showing a legitimate, 

nondiscriminatory reason for declining to offer Petitioner 

employment. 

 28.  Petitioner did not present any credible evidence that 

Respondent's reason for the adverse employment action was a 

pretext for discrimination. 
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RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

 DONE AND ENTERED this 10th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of November, 2010. 

 

ENDNOTES 

 
1
/  The confusion as to whether full-time and part-time positions 

were available apparently stems from a glitch with the statewide 

employment software (www.employflorida.com).  According to 

Ms. French, even when Advance informs the employment office that 

it is only recruiting for full-time customer service positions, 

the openings are listed as both full-time and part-time. 
 
2
/  Petitioner's son, Camron, was born on February 20, 2010. 
 
3
/  As Divisional Director of Operations, Ms. French has 

responsibility for budgetary performance, operations, personnel, 
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and compliance with state and federal laws for 16 Advance 

centers. 

 
4
/  According to Ms. French, she interviewed "four or five" 

candidates for full-time positions that day.  No candidates for 

part-time employment were interviewed. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 
FLORIDA COMMISSION ON HUMAN 

RELATIONS ON BEHALF OF MICHELLE 

WEISS, 

 

     Petitioner, 

 

vs. 

 

ROLLING GREEN CONDOMINIUM D, 

ASSOCIATION, 
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Case No. 10-1828 

 

   

RECOMMENDED ORDER 

Administrative Law Judge, John D. C. Newton, II, of the 

Division of Administrative Hearings, heard this case, as 

noticed, on August 19, 2010, by video teleconference at sites in 

Ft. Lauderdale and Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  David Organes, Esquire 

      Florida Commission on Human Relations 

      2009 Apalachee Parkway, Suite 200  

      Tallahassee, Florida  32301 

 For Respondent:  Mark Perlman, Esquire  

      Law Offices of Mark Perlman, P.A. 

      1820 East Hallandale Beach Boulevard 

      Hallandale Beach, Florida  33009 

 

STATEMENT OF THE ISSUE 

Did Respondent, Rolling Green Condominium D Association 

(Rolling Green or Association), violate the Florida Fair Housing 

Act, Sections 760.20-760.37, Florida Statutes (2009),
1
 by 



 2 

refusing to grant an exception to the Association's prohibition 

of pets as an accommodation for a handicap of the minor child 

(Jeremy) of Petitioner, Michelle Weiss (Ms. Weiss)?  

PRELIMINARY STATEMENT 

 On September 1, 2009, Ms. Weiss filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations (Commission).  The Commission issued its Notice of 

Determination of Cause on October 28, 2009.  The Commission 

filed a Petition for Relief on Ms. Weiss's behalf on 

November 30, 2009.  The Commission referred the Petition to the 

Division of Administrative Hearings (Division) on December 1, 

2009, for conduct of a hearing.  The Division assigned it Case 

Number 09-6593 and scheduled the matter to be heard January 19, 

2010.  Based upon the parties' representation that they were in 

active settlement discussions likely to resolve the case, the 

Division, on January 15, 2010, closed its file and relinquished 

jurisdiction over the matter to the Commission. 

 On March 19, 2010, the Commission moved to reopen the case 

because the parties had not reached an agreement.  The Division 

reopened the matter under Case Number 10-1828 and scheduled the 

hearing for July 1, 2010.  On Rolling Green's Motion to 

Continue, the hearing was rescheduled to August 19, 2010, to be 

heard by video teleconference.   
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 The undersigned conducted the hearing as scheduled.  The 

Commission offered the testimony of Leslie Goldstein, Robert 

Scott, and Michelle Weiss.  It also offered Commission Exhibits 

1, 2, 3, 4, and 5, which were admitted into evidence.  Rolling 

Green offered the testimony of Selma Winston and Rolling Green 

Exhibits 3, 4, 6, and 7, which were admitted into evidence. 

 The transcript was filed on September 13, 2010.  It 

apparently was not served on all parties.  The Commission filed 

its proposed recommended order on September 23, 2010.  On 

September 28, 2010, Rolling Green filed a Motion to Require 

Filing of Entire Transcript of Proceedings and Extension of Time 

to File Proposed Recommended Order.  An Order of September 28, 

2010, extended the date for filing proposed recommended orders 

until October 12, 2010, and informed the parties that the 

recommended order would issue on or before November 12, 2010.  

Rolling Green filed its Proposed Recommended Order on 

October 12, 2010.  

FINDINGS OF FACT 

Based on the testimony and other evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

 1.  Ms. Weiss lives with her son, Jeremy, in Rolling Green 

Condominium.  At the time of the hearing, Jeremy was 15 years 

old.  Early in his life, Jeremy experienced a number of 
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difficult events.  The events included abandonment by his 

father, a painful growth inhibiting illness, the drowning of his 

dog, and discovering, in their shared home, the body of his 

beloved grandfather, who committed suicide.   

 2.  The Rolling Green Declaration of Condominium and the 

Association Rules, Regulations, and Procedures prohibit pets, 

except birds and fishes, unless permitted by written exception.  

When Ms. Weiss purchased her condominium, she was well aware of 

the pet prohibition and had signed two documents acknowledging 

the prohibition.  

 3.  Despite the pet prohibition, Ms. Weiss obtained a cat 

in 2006.  Ms. Weiss still has the cat.  She never sought an 

exception from the Association to permit keeping the cat. 

 4.  In January of 2009, the dog of one of Ms. Weiss's co-

workers birthed miniature Pomeranian puppies.  Despite the 

prohibition against pets, Ms. Weiss took a puppy home to care 

for it while her co-worker looked for a home for it.  

Ms. Weiss's son, Jeremy, named the dog Wolf and quickly warmed 

to him.  The boy and dog played together and grew close.  Jeremy 

assumed responsibility for the care of Wolf. 

 5.  Ms. Weiss believed that the relationship with the dog 

improved her son's demeanor.  Because of this, she wanted to 

keep Wolf, who is now full grown and weighs about seven pounds.  
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Ms. Weiss did not seek an exception to the Rolling Green 

prohibition of pets. 

 6.  When the Association learned of the dog, it sent 

Ms. Weiss a letter reminding her of the pet prohibition and 

directing her to remove the dog from the premises.  This 

triggered Ms. Weiss's effort to obtain an exception to the pet 

prohibition. 

 7.  Ms. Weiss took Jeremy to Mr. Scott, a therapist.   

Mr. Scott is a licensed clinical social worker and certified 

addiction professional.  Mr. Scott had provided Ms. Weiss 

services before.  But he had never seen Jeremy or provided him 

services.  Other mental health counselors, however, had treated 

Jeremy before. 

 8.  Mr. Scott evaluated Jeremy using diagnostic tools.  He 

concluded, and the undersigned finds, that Jeremy had a major 

depressive disorder-mild.  Dr. Scott also concluded, and the 

undersigned finds, that a support animal is helpful treatment 

for Jeremy's disorder. 

 9.  At the time of the hearing, Jeremy was in the eighth 

grade, the appropriate grade for his age.  He had attended 

school and successfully moved from grade to grade despite the 

experiences of his youth and his disorder.  Jeremy rides the bus 

home from school with friends and cares for himself after school 

until Ms. Weiss comes home from work.  Jeremy completed his Bar 
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Mitzvah ceremony.  In the ceremony he recited portions of the 

Torah in Hebrew to over 100 guests.  There is no persuasive 

evidence that Jeremy's disorder substantially limits one or more 

major life activities. 

 10.  Rolling Hills has previously permitted exceptions to 

its no pets policy.  The current management recognized that 

previous management had not followed the procedures for 

exceptions and had approved exceptions inappropriately and 

inconsistently.  The current management gave all owners notice, 

before Jeremy obtained Wolf, that it intended to uniformly 

enforce the pet prohibition in the future, while recognizing it 

should honor the previously approved exceptions.  

 11.  Rolling Green did not grant Ms. Weiss an exception to 

the pet prohibition for Wolf and does not intend to grant an 

exception. 

CONCLUSIONS OF LAW 

12.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties pursuant to Sections 120.569, 120.57(1), and 760.35 

Florida Statutes (2010).  

13.  The Commission brings this claim, on behalf of 

Ms. Weiss and Jeremy, under Florida's Fair Housing Act, Sections 

760.20-760.37, Florida Statutes (Fair Housing Act).  It claims 

that Rolling Green discriminated against Jeremy on account of a 
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handicap by denying a reasonable accommodation for a handicap.  

The alleged reasonable accommodation is granting an exception 

from the no pets rule for Wolf. 

14.  The Commission bears the burden of proving by a 

preponderance of the evidence that Rolling Green violated the 

Fair Housing Act.  See §§ 760.34(5) and 120.57(1)(j), Fla. Stat. 

(2010). 

15.  Section 760.23(8), Florida Statutes, makes it unlawful 

to discriminate against anyone on account of a handicap in the 

sale or rental of housing.  Discrimination includes refusal to 

make a reasonable accommodation that will allow a person with a 

handicap an equal opportunity to use and enjoy a dwelling.  

§ 760.23(9)(b), Fla. Stat. 

16.  A person has a handicap if the "person has a physical 

or mental impairment which substantially limits one or more 

major life activities, . . . ."  § 760.22(7)(a), Fla. Stat.  The 

facts establish the first half of the definition.  Jeremy has 

the mental impairment of major depressive disorder-mild.  The 

facts do not establish the second half. 

17.  Depression can be a serious illness.  But depression 

alone is not a handicap as defined in statute.  Pritchard v 

Southern Company Services, 92 F.3d 1130, 1133 (11th Cir. 1996), 

reh. denied, Pritchard v. Southern Co. Servs., 102 F.3d 1118 

(1996).
2
  Diagnosis of a mental impairment does not establish a 
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handicap.  Limitation of one or more major life activities 

resulting from depression must be proven to establish a 

handicap.  Pritchard v. Southern Servs., at 1132.  

18.  The Commission relies upon Auburn Woods I Homeowners 

Assn. v. Fair Employment & Housing Comm., 121 Cal. App. 4th 1578 

(Cal. App. 3d Dist. 2004), and Majors v. Housing Authority of 

County of De Kalb, 652 F.2d 454 (5th Cir. 1981).  Both cases 

hold that permitting a companion or therapy animal may be a 

required reasonable accommodation for a mental impairment, 

including depression.  The holdings of each case depend heavily 

upon the facts.  Those facts differ from the facts proven here. 

19.  The stipulated facts in Majors included that 

Ms. Majors was handicapped as defined in statute and that she 

required the companionship of her dog.  The holding does not 

address the issue here, which is whether the mental impairment 

substantially limits one or more major life activities. 

20.  The facts in Auburn Woods I, were determined by 

findings of fact of an administrative law judge made after an 

evidentiary hearing.  The opinion notes the importance to its 

decision of the standard of review and emphasizes that the 

appellate court's function is to determine if there has been an 

abuse of discretion and if the findings are based on substantial 

evidence.  The opinion also notes that the appellate court may 

not reweigh the evidence and must review the evidence in the 
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light most favorable to the findings.  Here, of course, the 

issue is what findings the evidence will support in the first 

instance.   

21.  In Auburn Woods I, the facts included a finding that 

both complainants suffered from multiple mental disorders.  One 

complainant engaged in self mutilation, had sleeping problems, 

and avoided social interaction.  The other was incapable of 

working due to bipolar disorder, obsessive-compulsive 

personality disorder, and seizure disorder following a severe 

automobile accident that required three brain surgeries.  Self- 

mutilation, inability to sleep, and inability to work were all 

substantial limitations upon major life activities.  Whether the 

complainants' impairments amounted to handicaps was not a 

disputed issue in the case.  The issue was whether permitting a 

companion animal was a required reasonable accommodation to the 

handicap.  The court held, based up on the specific facts of the 

case, that it was.  The opinion emphasizes that the question of 

what is a reasonable accommodation is a question of fact.  The 

court also noted that its decision did not mean that permitting 

a companion animal is always a required reasonable 

accommodation.  Auburn Woods I Homeowners Assn. v. Fair 

Employment & Housing Comm., 121 Cal. App. 4th 1578, 1595 (Cal. 

App. 3d Dist. 2004) 
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22.  Establishing substantial limits on one or more major 

life activities requires proof that the mental impairment 

prevents or restricts an individual from doing activities that 

are of central importance to the person's life.  Toyota Motor 

Mfg., Ky. v. Williams, 534 U.S. 184, 198-202 (2002); Hutcheson v 

MacFarland and Sand Dune Properties, Case No. 07-1087 (Fla. DOAH 

Dec. 7, 2007), p. 16, adopted by FCHR Order No. 08-014 (Feb. 8, 

2008).  The Commission established that Jeremy had a mental 

impairment.  But the Commission did not present persuasive 

evidence that the impairment "substantially limits one or more 

major life activities."  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order denying the Petition of Michelle 

Weiss and finding that Rolling Green Condominium D, Association, 

did not unlawfully discriminate against Michelle Weiss or her 

son. 
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DONE AND ENTERED this 12th day of November, 2010, in 

Tallahassee, Leon County, Florida. 

 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

This 12th day of November, 2010. 

 

 

ENDNOTES 

 
1
/  All references to Florida Statutes are to the 2009 statutes 

unless otherwise indicated. 

 
2
/  The Florida Legislature modeled the Fair Housing Act after 

the United States Fair Housing Amendments Act of 1988.  

Consequently, interpretation of the federal law by federal 

courts is instructive and persuasive in applying Florida's Fair 

Housing Act.  Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d 

DCA 2002). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

     All parties have the right to submit written exceptions 

within 15 days from the date of this Recommended Order.  Any 

exceptions to this Recommended Order should be filed with the 

agency that will issue the Final Order in this case. 
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