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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

LA`TOYA MILLS, 

 

     Petitioner, 

 

vs. 

 

BAY ST. JOSEPH CARE AND 

REHABILITATION CENTER, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 09-0516 

   

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held in this 

matter, before Diane Cleavinger, Administrative Law Judge, 

Division of Administrative Hearings on July 8, 2010, in Port 

Saint Joe, Florida. 

APPEARANCES 

 

 For Petitioner:  Cecile M. Scoon, Esquire 

                  25 East 8th Street 

                  Panama City, Florida  32401 

 

 For Respondent:  Ashley N. Richardson, Esquire 

                  Brian Duffy, Esquire 

                  Post Office Drawer 229 

                  Tallahassee, Florida  32302 

 

STATEMENT OF THE ISSUE 

 

 The issue in this proceeding is whether Petitioner was the 

subject of an unlawful employment practice by Respondent based 

on her sex. 
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PRELIMINARY STATEMENT 

 

 On May 8, 2008, Petitioner, La‟Toya Mills, (Petitioner), 

filed an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (FCHR).  The Complaint alleged 

that Respondent, Bay St. Joseph Care and Rehabilitation Center 

(Respondent or Bay), discriminated against her on the basis of 

her sex in violation of Section 760.10, Florida Statutes.  

Specifically, the Complaint alleged that Petitioner was 

discriminated against and suffered an adverse employment action 

when Respondent terminated her employment due to her pregnancy.  

The Complaint did not raise any issue in regards to retaliation 

or handicap.  

     FCHR investigated Petitioner‟s Complaint.  On October 30, 

2008, FCHR issued a determination of Cause and notified 

Petitioner of her right to file a Petition for Relief.  Although 

Petitioner told the investigator about alleged retaliation by 

Bay, she did not formally amend her Employment Complaint of 

Discrimination to include retaliation and FCHR did not 

investigate or make any determination based on retaliation or 

handicap. 

 Thereafter, Petitioner filed a Petition for Relief with 

FCHR on June 1, 2009.  The Petition was based on the same 

allegations as the earlier Complaint and attempted to raise the 

issue of retaliation.  FCHR forwarded the matter to the Division 
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of Administrative Hearings.  However, since the issue of 

retaliation was not investigated by FCHR and did not result in 

any agency action by FCHR, the Division of Administrative 

Hearings has no jurisdiction over the issue of retaliation.  

 At the hearing, Petitioner testified in her own behalf and 

presented the testimony of one witness.  Petitioner also offered 

twenty-one exhibits into evidence, of which Exhibits one through 

twenty were admitted.  Respondent presented the testimony of one 

witness and offered three exhibits into evidence of which 

Exhibits one and two were admitted. 

     After the hearing, Petitioner submitted a Proposed 

Recommended Order and a Response on August 16 and 27, 2010, 

respectively.  Respondent filed a Proposed Recommended Order on 

August 17, 2010.    

FINDINGS OF FACT 

 

     1.  Bay is a nursing home and rehabilitation center for 

those in medical need of such services.  It is located in Port. 

St. Joe, Florida.  The facility has a number of residents 

staying at the facility who require help with mobility, standing 

and walking.  The payroll services for Bay are performed by 

Signature Payroll Services, LLC, which is affiliated with Bay 

through a parent company. 
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     2.  Bay offers all employees a package of employment 

benefits, including disability benefits.  Section 7.2 of the 

Stakeholder Handbook states: 

Short & Long Term Disability 

 

In the event Stakeholders become disabled 

due to sickness, pregnancy or accidental 

injury, the company offers disability 

insurance . . . 

 

Short Term Disability provides for 60% of 

the Stakeholder's gross weekly wages up to a 

maximum of twenty four (24) weeks post 

fourteen (14) days of accident/injury. 

 

Long Term Disability provides for 60% of the 

Stakeholder's monthly wages up to one 

hundred eight[sic] (180) days after 

exhausting the Short Term Disability 

benefit. 

 

Please see Human Resources to review 

detailed summary plan documents for 

maximums. 

 

     3.  All new employees are offered the opportunity to enroll 

in Bay's employment benefit package for 90 days after their 

employment date.  Each employee must affirmatively elect the 

employment benefits they wish to have and must pay any premiums 

for those benefits.  After 90 days, an employee can only make 

changes to his or her benefit plan during the employee's annual 

enrollment period. 

     4.  In addition to the benefit plan, Bay also offers all 

employees Family Medical Leave for up to 12 weeks and/or a 

personal leave of absence when the employee is not eligible for 
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leave under other company policies.  Leave is addressed in 

section 8 of the Stakeholder Handbook. 

     5.  Petitioner is a Certified Nurse Assistant (CNA).  She 

was employed by Bay on August 25, 2007.  As a CNA, Petitioner 

was responsible for the direct care of residents at Bay.  Her 

duties included lifting and moving residents as needed.  Because 

of her duties, Petitioner was required to be able to lift a 

minimum of 50 pounds.  Over that amount of weight, Petitioner 

had extra help and devices to assist with lifting.  Throughout 

her employment, Petitioner was considered a diligent employee 

that performed her duties well.  

     6.  When Petitioner was hired, Bay offered her the 

opportunity to enroll in all of the benefits in its employment 

benefit plan, including disability insurance.  Petitioner 

elected to enroll in life, health, dental and vision insurance.  

     7.  At the time of her hire, the only disability insurance 

offered to any employee by Bay was insurance under a MetLife 

group policy for Disability Income Insurance: Long Term Benefits 

issued to Signature Payroll.  There was no evidence of any 

short-term disability insurance benefit offered to any of Bay's 

employees other than the MetLife policy described above.  Given 

that there was no short-term disability insurance available to 

Bay's employees, it was not a discriminatory act for Respondent 

to not offer Petitioner short-term disability insurance.  The 
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insurance was simply not part of the benefit package offered by 

Bay at the time Petitioner was hired and Petitioner did not 

elect to enroll in either short term or long-term disability 

insurance.  Petitioner did not change her enrollment elections 

during the 90-day period after her employment.  She was 

therefore not eligible to add disability insurance to her 

benefit plan until late 2008. 

 8.  In November or December 2007, Ms. Mills sometimes 

worked with another CNA named Courtney Preston.  At the time, 

Ms. Preston was pregnant.  When Petitioner asked for some help 

lifting a resident, Ms. Preston told Petitioner that she was on 

light-duty due to her pregnancy.  The charge nurse for the unit, 

who is the unit supervisor for any given shift, confirmed that 

Ms. Preston was on light-duty.  However, the charge nurse had no 

authority to place an employee on light-duty.  Additionally, 

there was no evidence in Ms. Preston‟s personnel file that she 

had officially been placed on light-duty by anyone with the 

authority to do so.  At best, it appears that Ms. Preston was 

simply being treated kindly by her fellow employees and was not 

officially placed on light-duty by a person with authority to do 

so.   

     9.  Ms. Preston eventually lost her baby while Petitioner 

was employed at Bay.  The evidence was not clear as to the cause 

of Ms. Preston's miscarriage.  However, the evidence established 
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that Ms. Preston had a risky pregnancy of which the staff at Bay 

was aware.  Later, Ms. Preston again became pregnant and again 

had a risky pregnancy.  She was counseled on several occasions 

for her excessive absenteeism.  In order to help Ms. Preston 

with her absenteeism, she was offered on-call status with less 

duty hours if she wanted it.  Eventually, sometime after 

April 30, 2008, Bay terminated Ms. Preston for excessive 

absences caused, in part, by her pregnancy.  On the other hand, 

Ms. Preston was clearly accommodated during both of her 

pregnancies while she was employed at Bay.   

 10.  In January or February 2008, Petitioner became 

pregnant.  On February 15, 2008, Petitioner visited her doctor 

and was given a doctor‟s note to limit her lifting to no more 

than 20 pounds even though she was not having any difficulty 

performing her job duties.  The evidence was unclear as to why 

the doctor placed Petitioner under lifting restrictions since 

the doctor, within one to two weeks, raised those restrictions 

to not over a minimum of 50 pounds after Petitioner told him 

about the impact the lower-weight restrictions had on her job 

with Bay. 

 11.  On February 16, 2008, Petitioner gave a copy of the 

doctor‟s note with the 20-pound lifting restrictions to the 

personnel department.  On February 18, 2008, she discussed the 

lifting restrictions with her supervisors, Cathy Epps and 
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Shannon Guy.  They thought light-duty work could be arranged.  

On February 20, 2008, she discussed the lifting restrictions 

with David Kendrick, the corporate director of human resources, 

who was visiting Bay that day.  He also thought that some light-

duty work might be arranged.  However, all of these supervisors 

wanted other higher-level corporate officials to have input on 

whether light-duty work was available.  Eventually, the 

corporate legal counsel and the corporate risk manager were 

consulted on the issue of whether light-duty work was available. 

     12.  Petitioner did not receive light-duty work.  Instead, 

on February 21, 2008, Petitioner was called into a meeting with 

Cathy Epps and Shannon Guy.  Ms. Guy was very upset and 

tearfully told Petitioner that no light-duty was available and 

that Petitioner was terminated.  Ms. Guy was upset because 

Petitioner was a good employee that she did not want to lose.  

Ms. Epps also wanted to keep Petitioner as an employee.  Ms. Guy 

explained that someone from the corporate office decided 

Petitioner was terminated because they were afraid Petitioner 

was too much of a risk to employ since she could not meet the 

minimum-lifting requirements and "as a CNA she would be expected 

to assist residents, and . . . if we had a resident who was 

falling and she would be presented with a choice of either go to 

help the resident or run the risk of hurting herself or, . . . 

not helping the resident and, . . . allowing something to 
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happen."  Ms. Guy told Ms. Mills that she could return to work 

once her pregnancy was over. 

     13.  Importantly, Petitioner had been performing her normal 

duties without any problems or need for assistance throughout 

the several days that the corporate office was making a decision 

about whether light-duty work was available to Petitioner.  This 

activity alone shows Petitioner was still qualified for her job 

since she continued to perform her job duties.  During this 

period, no one from the corporate office or on the facility's 

premises expressed any concern that Petitioner continued to 

perform her regular job duties.  Clearly, no one was relying on 

the restrictions in the doctor's note.  There was no evidence to 

suggest that Petitioner would ignore any resident's needs while 

she was pregnant or would try to protect herself more than any 

other employee at the facility did.   

     14.  As indicated, Petitioner was simply terminated.  There 

was no consideration given to whether she could still perform 

her duties as she clearly could do.  She was not offered any 

leave time or even allowed to request leave as mentioned in 

Section 8 of the Stakeholder Handbook.  The abruptness of the 

termination when Petitioner could still perform her job duties 

and the failure to offer leave were discriminatory acts on the 

part of Bay against Petitioner based on her pregnancy.   
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 15. Around February 29, 2008, eight days after her 

termination, Petitioner called David Kendrick to ask him about 

receiving light-duty.  He told her that light-duty was available 

only for employees injured on the job.  This policy is neutral 

on its face and there was no evidence that demonstrated the 

restriction of light-duty work to employees who are injured on 

the job had a disparate impact on pregnant women.  Petitioner 

told Mr. Kendrick that her doctor had raised her lifting 

restrictions to 50 pounds.  However, the new restriction did not 

satisfy the corporate perception that she was too much of a risk 

and could not perform her required duties even though she met 

the minimum job qualifications and had been a good employee.  In 

ignoring the fact that she was qualified to perform her duties, 

Mr. Kendrick's reasoning is further evidence of Respondent's 

earlier intent to discriminate against Petitioner based solely 

on her pregnancy. 

     16.  Mr. Kendrick also advised Petitioner that she could 

not obtain the disability insurance employee benefit because she 

had not been an employee for more than a year and had not 

elected to enroll in the coverage during the 90-day period from 

when she was hired.  There was no evidence that demonstrated 

Bay's denial of disability insurance coverage to Petitioner was 

a discriminatory act since Petitioner, like all of Bay's 

employees, had been offered the insurance when she was hired, 
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had not selected the insurance as a benefit within 90 days after 

her hire date, and could not make changes to her benefit plan 

until sometime in late 2008.   

 17. On or about April 28, 2008, Ms. Mills filed a 

complaint with FCHR/EEOC alleging gender discrimination based on 

sex due to her pregnancy.  

 18. In early May 2008, Ms. Mills suffered a miscarriage 

and lost her baby.  Sometime around June 1, 2008, a few weeks 

after her miscarriage, Ms. Mills returned to Bay and met with 

Cathy Epps and Gayle Scarborough.  She asked to be rehired since 

she was no longer pregnant.  Both were aware of the Petitioner's 

pending EEOC/FCHR complaint.  Ms. Scarborough told Petitioner 

that she could possibly be rehired if she dropped her EEOC 

claim.  Later, Ms. Scarborough called Ms Guy and spoke with her 

about rehiring Petitioner.  Ms. Guy asked David Kendrick, who 

inquired further in the corporation.  Ms. Guy does not recall 

receiving a response to her inquiry.  However, she later called 

Petitioner asking if she would display a negative attitude if 

she were rehired and asking if she had dropped her EEOC claim.  

Petitioner was so discouraged by the phone call that she did not 

pursue getting rehired further.   

     19.  Because she was not rehired by Bay, Petitioner was out 

of work for an extended period of time.  She eventually was 

hired and has continued her employment with a variety of 
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employers.  She was and is required to travel some distance to 

maintain her employment at greater expense than if she were 

employed in Port St. Joe.  Because she lives in Port St. Joe, 

she wants to be reinstated to her earlier position.  Petitioner 

is entitled to reinstatement as a CNA and to back wages and 

benefits until she is reinstated, less any unemployment 

compensation, wages and benefits earned during said period.   

CONCLUSIONS OF LAW 

 

 20.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  See §§ 120.569 and 120.57(1), Fla. Stat (2010).   

 21.  Section 760.10, Florida Statutes, provides that it is 

an unlawful employment practice for an employer  

[t]o discharge or to fail to refuse to hire 

any individual, or otherwise, discriminate 

against any individual with respect to 

compensations, terms, conditions, or 

privileges of employment because of such 

individual‟s race, color, religion, sex, 

national origin, age, handicap or marital 

status. 

 

§ 760.10(1)(a), Fla. Stat. (2009). 

     22.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes 

(2008).  See Albra v. Advan, Inc., 490 F.3d 826 (11th Cir. 

2007); Winn Dixie Stores v. Reddick, 954 So. 2d 723 (Fla. 1st 
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DCA 2007); Brand vs. Florida Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Florida Dept. of Community Affairs v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); and Scott v. Fla. 

Dept. of Children & Family Services, 19 Fla. L. Weekly Fed. 

D.268, 2005 U.S. Dist. LEXIS 19261 (N.D. Fla. 2005). 

     23.  Additionally, Congress passed the Pregnancy Disability 

Act of 1978, 42 USCA Section 2000e(k) which amended the 

definition of sex discrimination to include pregnancy.  The Act 

states in relevant part: 

The terms "because of sex" or "on the basis 

of sex" include, but are not limited to, 

because or on the basis of pregnancy, 

childbirth, or related medical conditions; 

and women affected by pregnancy, childbirth, 

or related medical conditions shall be 

treated the same for all employment related 

purposes, including receipt of benefits . . 

. . as other persons . . . . similar in 

their ability or inability to work . . . . 

 

As with earlier case law, FCHR and Florida courts have 

determined that Section 760.10, Florida Statutes, includes the 

definitions established by the 1978 Pregnancy Discrimination 

Act.  Carsillo v. City of Lake Worth, 995 So. 2d (Fla. 2009).  

Therefore, discrimination based on sex includes discrimination 

based on pregnancy and federal court decisions are applicable on 

the issue.  Id. 

     24.  The Supreme Court of the United States established in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and Texas 
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Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), 

the analysis to be used in cases alleging discrimination under 

Title VII.  This analysis was reiterated and refined in 

St. Mary‟s Honor Center v. Hicks, 509 U.S. 502 (1993).  See also 

Zappa v. Wal-Mart Stores, Inc., 1 F. Supp. 2d 1354, 1356 (M.D. 

Fla. 1998); Standard v. A.B.E.L. Svcs., Inc., 161 F.3d 1318 

(11th Cir. 1998); and Walker v. Prudential Property & Casualty 

Insurance, Co., 286 F.3d 1270 (11th Cir 2002). 

     25.  Under McDonnell Douglas, Petitioner has the burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner. 

Once this non-discriminatory reason is offered by Respondent, 

the burden of production then shifts back to Petitioner to 

demonstrate that the offered reason is merely a pretext for 

discrimination.  As the Supreme Court stated in Hicks, before 

finding discrimination, “the fact finder must believe the 

plaintiff‟s explanation of intentional discrimination.”  Hicks, 

509 U.S. at 519.  Additionally, “Defendant‟s burden . . . is 

exceedingly light” and “„is merely one of production, not 

proof‟.”  Perryman v. Johnson Products, Co., 698 F.2d 1138 (11th 

Cir. 1983). 
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     26.  In Hicks, the Court stressed that even if the fact-

finder does not believe the proffered reason given by the 

employer, the burden remains with Petitioner to demonstrate a 

discriminatory motive for the adverse employment action.  Id.  

See also Texas Dep‟t of Community Affairs v. Burdine, 450 U.S. 

248 (1981). 

27.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  King v. La Playa-De Varadero 

Restaurant, No. 02-2502, 2003 WL 435084 (Fla. DOAH 

2003)(Recommended Order).   

     28.  However, "[D]irect evidence of intent is often 

unavailable."  Shealy v. City of Albany, Ga., 89 F.3d 804, 806 

(11th Cir. 1996).  For this reason, those who claim to be 

victims of discrimination "are permitted to establish their 

cases through inferential and circumstantial proof."  Kline v. 

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).   

     29.  In order to establish a prima facie case of 

discrimination, Petitioner must demonstrate that: 

a.  Petitioner is a member of a protected 

class; 

b.  Petitioner is qualified for the 

position; 

c.  Petitioner was subject to an adverse 

employment decision; and, 
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d.  Petitioner was treated less favorably 

than similarly situated persons outside the 

protected class. 

 

Maniccia v. Brown, 171 F.3d 1364 (11th Cir. 1999); Canino v. 

EEOC, 707 F.2d 468 (11th Cir. 1983); Smith v. Georgia, 684 F.2d 

729 (11th Cir. 1982); Lee v. Russell County School Board, 684 

F.2d 769 (11th Cir. 1984); and Holifield v. Reno, 115 F.3d 1555, 

1562 (11th Cir 1997). 

     30.  In this case, Petitioner has alleged that Respondent 

unlawfully discriminated against her on the basis of her sex due 

to her pregnancy.  She did not allege that she was discriminated 

against on the basis of a perceived handicap.  As a pregnant 

female, Petitioner is a member of a protected class.   

 31.  Petitioner contends that after she brought the 

doctor‟s note limiting her lifting, Respondent perceived 

Petitioner as having a disability that altered a major life 

function, i.e. her ability to stand or lift moderately heavy 

objects, and based on that perception, Respondent treated 

Petitioner as if she were disabled and fired her without 

providing any reasonable accommodations.  Taylor v. Phoenixville 

Sch. Dist., 184 F.3d 296, 314 (3rd Cir. 1999); (en banc).  

However, Petitioner did not allege in either her Complaint of 

Employment Discrimination or Petition for Relief that she was 

discriminated against based on a handicap/disability or 
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perceived handicap/disability.  Therefore, the issue of handicap 

and whether reasonable accommodations should have been provided 

to Petitioner is not decided here and the cases cited by 

Petitioner in that regard are inapplicable to the issue in this 

case.   

     32.  In this case, the fact that Respondent did not provide 

Petitioner with light-duty work because such work is restricted 

to employees who are injured on the job is not indicative of 

discrimination based on pregnancy.  The Pregnancy Discrimination 

Act does not require preferential treatment to pregnant 

employees.  McQueen v. Airtran Airways, Inc., 2005 U.S. Dist. 

LEXIS 37461 (N.D. Fla. Dec. 29, 2005).  Under Bay's policy, 

light-duty work was restricted to employees injured on the job.  

Non-work-related injured employees were not entitled to light-

duty work.  Since Petitioner was not injured at work, she was 

treated the same as Bay's other non-work-related injured 

employees and was not entitled to light-duty accommodation for 

her pregnancy.  Id. 

     33.  In McQueen, the federal court granted a Motion for 

Summary Judgment against the Plaintiff and dismissed her claim 

of discrimination based on pregnancy.  The court, prior to 

trial, concluded that the lifting restrictions imposed by a 

doctor on the Plaintiff during the term of her pregnancy 

disqualified her for her job; and that she therefore, could not 
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establish a prima facie case of discrimination.  However, unlike 

McQueen, Petitioner in this case continued to perform her normal 

job duties and neither party significantly relied on the 

doctor's note to immediately limit Petitioner's job duties.  

Additionally, unlike McQueen, the restrictions in this case were 

changed so that Petitioner met the minimum requirements for her 

job.  Finally, unlike McQueen, Petitioner was not offered the 

option of leave as provided in the Stakeholders Handbook. 

     34.  Moreover, the evidence was direct that Petitioner was 

terminated because of her pregnancy.  The fact that she was 

permitted to perform her regular job duties while the corporate 

office tried to decide what to do clearly establishes that 

Petitioner could perform those duties.  Additionally, the 

evidence was clear that neither party relied on the doctor's 

note as either mandatory or immediate.  In fact, the 

restrictions were raised within two weeks after the doctor had 

written his note.  Respondent's assertion that Petitioner was 

not qualified per se for her job is simply not borne-out by the 

facts of this case.  Those same facts demonstrate that 

Petitioner was discriminated against based on her pregnancy and 

that Respondent's assertion that Petitioner was too much of a 

risk was not credible. 

 35.  Finally, Petitioner contends that Respondent also 

discriminated against her due to her pregnancy when it failed to 
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comply with its own policy manual and provide short-term 

disability insurance.  However, the evidence did not establish 

such discrimination.  As with all of its employees, Respondent 

followed its benefit enrollment rules in determining 

Petitioner's eligibility for disability insurance.  Under those 

rules, Petitioner was not entitled to enroll in the disability 

insurance plan.  Without more, the application of neutral 

benefit enrollment rules is not discriminatory.   

RECOMMENDATION 

 Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a Final Order requiring: 

     1.  Reinstatement of Petitioner's employment with 

Respondent with all seniority and benefits as if she had not 

been terminated; and  

 2.  Payment of lost wages to Petitioner from the date of 

termination to reinstatement less any unemployment compensation, 

wages and benefits she received during the same period. 
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DONE AND ENTERED this 7th day of October, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

DIANE CLEAVINGER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of October, 2010. 
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Florida Commission on Human Relations 
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Tallahassee, Florida  32301 
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Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

FLORENCE CHOULOUTE, 

 

     Petitioner, 

 

vs. 

 

CORRECTIONAL MEDICAL 

SERVICES, INC., 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-6945 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on September 22, 2010, in Bartow, 

Florida, before Administrative Law Judge R. Bruce McKibben of 

the Division of Administrative Hearings.  The parties were 

represented as set forth below.   

APPEARANCES 

 

 For Petitioner:  Florence Chouloute, pro se 

      Post Office Box 1162 

      Winter Haven, Florida  33882 

 

 For Respondent:  Shellie L. Goetz, Esquire 

      Baker and Daniels, LLP 

      111 East Wayne Street, Suite 800 

      Fort Wayne, Indiana  46802 

 

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Respondent, Correctional 

Medical Services, Inc., discriminated against Petitioner, 
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Florence Chouloute, on the basis of her national origin in 

violation of the Florida Civil Rights Act. 

PRELIMINARY STATEMENT 

On or about January 30, 2010, Petitioner filed an 

Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (the "Commission").  The 

Commission entered a Determination: No Cause, dated June 29, 

2010.  Petitioner timely filed a Petition for Relief, which was 

forwarded to the Division of Administrative Hearings on 

August 3, 2010.  The undersigned Administrative Law Judge was 

assigned to the case, and a final hearing was set on the date 

and place indicated above. 

At the final hearing, Petitioner testified on her own 

behalf and called two additional witnesses:  Velles Melle and 

Joyce Bilal.  Petitioner's Exhibits 4 and 5 were admitted into 

evidence.  Respondent called one witness, Norma Jean Murray.  

Respondent's Composite Exhibit 1 was admitted into evidence. 

A Transcript of the final hearing was ordered by the 

parties and filed at the Division of Administrative Hearings on 

September 27, 2010.  By rule, parties were allowed ten days to 

submit proposed recommended orders.  Each party timely submitted 

a Proposed Recommended Order, and each was duly considered in 

the preparation of this Recommended Order.  
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FINDINGS OF FACT 

1.  Petitioner is a native of Haiti.  At all times 

pertinent hereto, she worked for Respondent as a medical 

assistant.  Petitioner was hired by Respondent as a PRN (as 

needed) employee, meaning that Petitioner would work only when 

needed to fill in for a full-time employee.  Petitioner was also 

designated as a part-time employee, meaning that she worked less 

than 40 hours per week. 

2.  Respondent is engaged in the business of providing 

healthcare services to incarcerated persons.  Respondent 

contracts with state, county, and municipal agencies to provide 

medical and mental health services to prisoners and inmates.  

Respondent hired Petitioner on May 8, 2008, to provide such 

services. 

3.  On Tuesday, January 12, 2010, Petitioner was scheduled 

to work in place of a full-time employee.  On her way to work, 

Petitioner's automobile had a flat tire while Petitioner was 

driving on an interstate highway.  Petitioner called in to 

Respondent's Human Relations Office to report that she would be 

late.  Petitioner remembers telling Murray that she (Petitioner) 

would not make it in to work that day.  Murray remembers telling 

Petitioner that she was desperately needed and to make every 

effort to come in, even if she was late.  Murray remembers 

Petitioner saying that she would call the infirmary (where she 
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was to work) and let them know what time to expect her.  

Petitioner does not remember making that statement. 

4.  Petitioner did not call into the infirmary to report 

her status.  As a result, Petitioner's scheduled task was 

crossed off the work schedule and another person's name was 

added in her place.  This was, coincidentally, the same night as 

the devastating earthquake in Haiti.  Murray knew Petitioner had 

family in Haiti and presumed Petitioner was busy trying to help 

them in any way possible. 

5.  On Sunday, January 17, 2010, Petitioner went to her 

place of employment for some purpose other than to work.
1
  At 

that time, she saw that her name and/or her work assignments had 

been crossed off the master schedule for the upcoming week.  The 

purported reason for that action was a statement on the schedule 

saying "No Show/No Call."  The statement appeared to Petitioner 

to be in reference to the day she missed work due to car 

trouble.  Murray testified that Petitioner was still on the 

January schedule and was supposed to work on the 18th and 25th 

(and possibly the entire next weekend). 

6.  When Petitioner saw that someone else's name had been 

placed on the schedule for the 17th, she then assumed that she 

had been terminated from employment by Respondent.
2
  Petitioner 

then gave her ID badge to her fiancé, Velles Melle, to return to 

Respondent.  Melle returned the badge to Respondent without any 
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statement or explanation.  At that time, Murray, whose 

responsibility it was to hire and fire medical assistants for 

Respondent, had not made a decision whether to terminate 

Petitioner's employment.   

7.  Murray was not happy about Petitioner missing work 

because all PRN employees needed to be extremely dependable and 

work whenever called upon to do so.  Murray generally cleared 

the anticipated work dates with the PRN employee before placing 

the dates on the master schedule.  That was her way of making 

sure the PRN employee would definitely be available when 

scheduled.  However, Murray did not decide to terminate 

Petitioner for failing to show up for work on the 17th and 

subsequently scheduled work days.  Murray assumed that 

Petitioner might be dealing with issues surrounding the Haiti 

earthquake, so some lenience was afforded.   

8.  After Petitioner's fiancé returned her ID card, 

Petitioner had no further contact with Murray, and Murray 

assumed that Petitioner had resigned.  Whatever the case, Murray 

could not place Petitioner on the work schedule until such time 

as Petitioner provided her available dates.  There was no 

further communication between Petitioner and Murray. 

9.  Petitioner never attempted to return to work after 

surrendering her ID card.  Instead, she filed a complaint with 

the Commission, claiming discrimination based on her national 
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origin, i.e., Haitian.  At final hearing, Petitioner rescinded 

that claim, saying that she was not fighting her termination.  

Rather, she was upset and wanted to address an issue that 

occurred after she stopped working for Respondent.  (That issue 

had to do with someone alleging that Petitioner was having a 

personal relationship with an inmate.  Respondent was providing 

services to correctional facilities, so such a relationship 

would be prohibited.  However, Petitioner said the allegation 

had nothing to do with her termination or with her status as a 

Haitian citizen.  Thus, the issue is outside the purview of the 

instant proceeding.) 

10. Petitioner did not provide any evidence that any other 

worker was treated differently than she and did not provide any 

evidence that any actions by Respondent were based on 

Petitioner's national origin. 

11. Petitioner is primarily concerned about the allegation 

that she had a relationship with a prisoner.  There was no 

evidence presented as to how that concern relates to 

Petitioner's claim of discrimination. 

CONCLUSIONS OF LAW 

12. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2010).
3
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13. The Florida Civil Rights Act of 1992 (the "Act") is 

codified in Sections 760.01 through 760.11, Florida Statutes, 

and Section 509.092, Florida Statutes.  Among other things, the 

Act makes certain actions by employers "unlawful employment 

practices" and gives the Commission authority--following an 

administrative hearing conducted pursuant to Sections 120.569 

and 120.57, Florida Statutes--to issue an order "prohibiting the 

practice and providing affirmative relief from the effects of 

the practice, including back pay."  §§ 760.10 and 760.11(6), 

Fla. Stat. 

14. In a discrimination case, the petitioner has the 

initial burden of establishing a prima facie case of 

discrimination.  McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).  Once the petitioner 

proves a prima facie case of discrimination, the burden shifts 

to the respondent to proffer a legitimate, non-discriminatory 

reason for the action it took.  Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 

207 (1981).  The respondent's burden is one of production, not 

persuasion.  The burden then shifts back to the petitioner to 

prove that the proffered reason is pretext and that the 

respondent intentionally discriminated against the petitioner.  

Id. at 252-256.  
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15.  In order to support a claim of discrimination under 

the Act, Petitioner must first establish that she is a member of 

a protected class.  Her undisputed testimony was that she is 

from Haiti and is basing her claim on national origin.  

Petitioner must also establish that there was an adverse action 

taken by her employer because of her protected status.  

Petitioner did not prove this element of a prima facie case 

because (1) she voluntarily resigned from employment, and 

(2) she withdrew her complaint during final hearing. 

16. In the present case, however, Petitioner did not meet 

her initial burden of proof.  Nonetheless, Respondent then met 

its burden by showing that all actions taken in regards to 

Petitioner were non-discriminatory.  Petitioner, rather than 

attempt to show that Respondent's actions were pretext, admitted 

under oath that she was not complaining about her termination 

from employment and had no claim of discrimination. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations denying Petitioner, Florence 

Chouloute's, Petition for Relief in full.  
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DONE AND ENTERED this 7th day of October, 2010, in 

Tallahassee, Leon County, Florida. 

S  

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of October, 2010. 

 

 

ENDNOTES 

 

1/  Petitioner's visit had something to do with obtaining or 

dropping off materials related to Petitioner's taxes.  The 

testimony in that regard was not clear. 

 

2/  Petitioner testified that someone had told her that she "was 

no longer working" for Respondent, but there was no credible, 

non-hearsay testimony provided at final hearing to substantiate 

that claim. 

 

3/  Unless specifically stated otherwise herein, all references 

to Florida Statutes shall be to the 2010 version. 
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Lawrence Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Florence Chouloute 

Post Office Box 1162 

Winter Haven, Florida  33882 

 

Shellie L. Goetz, Esquire 

Baker and Daniels, LLP 

111 East Wayne Street, Suite 800 

Fort Wayne, Indiana  46802 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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WALT DISNEY WORLD, 
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Case No. 09-6825 

   

RECOMMENDED ORDER OF DISMISSAL 

 

The parties agreed to a schedule by which they briefed 

numerous issues of record.  The memoranda the parties filed 

pursuant to their briefing schedule are matters of record and 

are not repeated in this Order.  This Order refers only to those 

memoranda the undersigned considers material to the Order. 

On July 21, 2010, Petitioner filed Petitioner’s Brief on 

Available Remedies.  On July 22, 2010, Respondent filed Walt 

Disney World Co.'s Motion to Dismiss for Lack of Standing and 

Jurisdiction (Motion to Dismiss).  On August 17, 2010, 

Petitioner filed Petitioner Dr. McNamara’s Response to 

Respondent Disney’s Motion to Dismiss on Standing and 

Jurisdiction (Response to the Motion to Dismiss), and Respondent 

filed Walt Disney World Co.’s Response to Petitioner’s Brief on 

Available Remedies (Response on Available Remedies).  For the 
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reasons stated in this Order, it is recommended that the Motion 

to Dismiss should be GRANTED. 

APPEARANCES 

 

For Petitioner:  Aaron C. Bates, Esquire 

                 Bates Mokwa, PLLC 

                 126 East Jefferson Street 

                 Orlando, Florida  32801 

 

                 David Ferleger, Qualified Representative 

                 Archways Professional Building 

                 413 Johnson Street, Suite 203 

                 Jenkintown, Pennsylvania  19046 

 

For Respondent:  Kerry Alan Scanlon, Esquire 

                 Jeremy M. White, Esquire 

                      Kaye Scholer, LLP 

                      The McPherson Building 

                      901 Fifteenth Street, Northwest 

                      Washington, D.C.  20005 

 

STATEMENT OF THE ISSUES 

The issues are whether Petitioner has standing, and whether 

the Division of Administrative Hearings (DOAH) has authority 

under Subsection 26.012(2)(c), Section 89.011, and Subsection 

760.11(6), Florida Statutes (2009),
1
 to grant the relief 

requested in the Petition for Relief. 

PRELIMINARY STATEMENT 

A final hearing has not been conducted in this proceeding.  

No findings are made concerning any disputed issues of fact.
2
  

Some undisputed facts are discussed, together with the 

procedural history, in the Findings of Fact. 
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Administrative Law Judge (ALJ) Daniel Manry conducted 

numerous case management conferences and motion hearings in this 

proceeding.  Those conferences and motion hearings are matters 

of record in the file of the Division of Administrative Hearings 

(DOAH), and the ALJ has not repeated that record in this Order. 

After several conferences and motion hearings, the parties 

agreed to a briefing schedule to address a number of legal 

issues intended to narrow the scope of the final hearing.  The 

final hearing is currently continued to a date to be determined 

after the resolution of the pending legal issues that are the 

subject of the briefing schedule. 

Between July 6 and July 26, 2010, the parties filed their 

briefs and responses.  Pursuant to that briefing schedule, 

Respondent filed the Motion to Dismiss that precipitated this 

Order. 

FINDINGS OF FACT 

1.  On or about March 26, 2009, Petitioner filed a Public 

Accommodation Complaint of Discrimination (Complaint) with the 

Florida Commission on Human Relations (Commission).  The 

Complaint alleges, in relevant part, that Respondent 

discriminated against him for reasons discussed hereinafter. 

2.  On November 9, 2009, the Commission issued a 

Determination: Cause (Determination of Cause).  The 
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Determination of Cause found there was reasonable cause to 

believe that a "public accommodation violation has occurred.” 

3.  The Determination of Cause advised Petitioner that 

Petitioner had the option of either requesting an administrative 

hearing before DOAH or filing a civil action in court.  In 

relevant part, the Determination of Cause provided: 

The Complainant may request an 

administrative hearing by filing a Petition 

for Relief within 35 days of the date of 

this Notice of Determination: Cause or 

Complainant may file a civil action within 

one year of the date of this Notice of 

Determination: Cause.  (Emphasis deleted) 

 

The Determination of Cause at 1. 

 

4.  On December 14, 2009, Petitioner timely filed a 

Petition for Relief with the Commission.  The Petition for 

Relief requested an administrative hearing, and the Commission 

referred the request for hearing to DOAH. 

5.  When Petitioner filed the Petition for Relief on 

December 14, 2009, Petitioner was pro se.  Petitioner obtained 

counsel on or about February 16, 2010.
3
  The one-year period for 

filing a civil action expires on or about November 9, 2010. 

6.  Several material facts are undisputed.  Petitioner is a 

male and is an individual with disabilities.  Petitioner has 

recognized impairments that substantially limit one or more 

major life activities, including mobility. 
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7.  Petitioner resides in Ohio.  In 2009, Petitioner wanted 

to travel to Disney World (Disney) in Orlando, Florida, to see 

Petitioner's son play baseball at a Disney sports complex. 

8.  Petitioner wanted to bring his own personal mobility 

device onto Disney property to assist with Petitioner’s mobility 

handicap.  The mobility device is identified in the record as a 

Segway. 

9.  Respondent refused to allow Petitioner to bring 

Petitioner's personal Segway onto Disney property.  Respondent 

does not allow any Segways onto Disney property.  

10.  Some of the disputed issues of fact are discussed at 

this juncture to provide context in understanding the dispute 

between the parties.  However, no finding is made concerning 

these disputed facts, and no finding is required to dispose of 

the Motion to Dismiss. 

11.  Respondent alleges facts which, if proven in an 

evidentiary hearing, may provide legitimate safety reasons for a 

policy that prohibits Segways from Disney.  Respondent argues 

that its safety concerns have already been evidenced and 

litigated in Federal District Court for the Middle District of 

Florida.
4
 

12.  The parties dispute whether Respondent made a 

reasonable accommodation for Petitioner.  Petitioner alleges 

that Respondent would not reserve and guarantee the availability 
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of a stand-up, four-wheel mobility device that Respondent had 

purportedly developed but not yet deployed at Disney at the time 

that Petitioner wanted to travel to Disney. 

13.  Respondent disputes the claim that a four-wheel 

mobility device was unavailable and not reserved for Petitioner.  

In addition, Respondent alleges the availability of alternative 

devices, including wheel chairs, that Respondent claims were 

adequate for Petitioner’s needs. 

14.  The Petition for Relief, including the typed addendum 

(Petition for Relief), seeks specific relief.  The original, 

handwritten version states: 

I have been emotionally harmed, humiliated, 

and denied participating in my son’s 

important event-–Disney must alter its 

policy to allow Segway use [by] the disabled 

and pay me reasonable damages and punitive 

damages of $50,000. 

 

Petition for Relief (December 8, 2009). 

 

15.  Any doubt concerning the intended meaning of the term 

“reasonable damages” in the foregoing paragraph is resolved in 

the typed addendum to the Petition for Relief.  The typed 

addendum states: 

Disney should pay me reasonable damages for 

the pain, humiliation, and loss I have 

suffered of not less than $15,000 and 

punitive damages of not less than 

$50,000. . . .  

 

Petition for Relief (December 8, 2009). 
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16.  The Petition for Relief requests two types of relief.  

One type of relief is damages.  The other type of relief is an 

order prohibiting Respondent from barring the use of Segways at 

Disney (injunctive relief).
5 

17.  The damages requested in the Petition for Relief are 

properly defined as non-quantifiable damages.  The injunction 

requested in the Petition for Relief is properly defined as 

equitable relief.
6
  The requested equitable relief is not limited 

to the parties to this proceeding, but, if granted, would reach 

all persons at Disney who might wish to use Segways. 

18.  For the reasons stated in the Conclusions of Law, DOAH 

has no statutory or constitutional authority to grant either 

type of relief requested in the Petition for Relief.  Nor does 

DOAH have authority to grant relief not requested in the 

Petition for Relief. 

CONCLUSIONS OF LAW 

19.  DOAH has no authority to grant the request in the 

Petition for Relief for non-quantifiable damages.  DOAH is an 

administrative agency, not a court imbued with constitutional 

power pursuant to Article V of the Florida Constitution.  See 

Florida Department of Revenue v. WHI Limited Partnership, d/b/a 

Wyndham Harbor Island Hotel, 754 So. 2d 205, 206 (Fla. 1st DCA 

2000); Florida State University v. Hatton, 672 So. 2d 576, 579 

(Fla. 1st DCA 1996)(each case holding that neither DOAH nor its 
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ALJs constitute a court).  See also Johnson v. Albertson’s LLC, 

2008 U.S. Dist. LEXIS 60230 (August 6, 2008)(the Commission on 

is not a state court for purposes of the federal removal statute 

in 28 U.S.C. Section 1441); Bellsouth Telecommunications, Inc. 

v. Vartec Telecom, Inc., 185 F. Supp. 2d 1280 (N.D. Fla. 

2002)(Florida Public Service Commission is an administrative 

agency and not a court for purposes of the federal removal 

statute).  An administrative agency, including DOAH, has no 

constitutional authority to grant non-quantifiable damages.  

Laborers’ International Union of North America, Local 478 v. 

Myrtice Burroughs, 541 So. 2d 1160, 1162 (Fla. 1989); City of 

Miami v. Wellman, 976 So. 2d 22, 27 (Fla. 3d DCA 2008)(each case 

acknowledging that administrative agency is constitutionally 

prohibited from awarding non-quantifiable damages). 

20.  DOAH has no authority to grant the request in the 

Petition for Relief for injunctive relief enjoining Respondent 

from barring the use of Segways at Disney.  Remedies in the form 

of injunctive relief are classic equitable remedies.  Phillips 

v. Cutler d/b/a Venetian Mobile Home Park, 388 So. 2d 48, 49 

(Fla. 2d DCA 1980).  In Florida, circuit courts have exclusive 

jurisdiction over all cases in equity.  § 26.012(2)(c); 

Phillips, 388 So. 2d at 49. 

21.  DOAH has no authority to grant relief that is not 

requested in the Petition for Relief.  Only those claims 
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encompassed within the Petition for Relief are relevant matters 

in this proceeding.  See Cheek v. Peabody Coal Co., 97 F.3d 200, 

203 (7th Cir. 1996)(a claim must be raised in the EEOC complaint 

to prosecute the claim in the civil action); Chambers v. 

American Trans Air, Inc., 17 F.3d 998, 1003 (7th Cir. 1994)(only 

those claims fairly encompassed within an EEOC charge can be the 

subject of a lawsuit (the proceeding before the tribunal)).   

22.  The Petition for Relief is filed with the Commission, 

not DOAH.  Petitioner must petition the Commission to amend the 

Petition for Relief.  See, e.g., Ward v. Cyberguard Corporation, 

2007 U.S. Dist. LEXIS 3593 (2007)(while a proceeding was pending 

before DOAH, the petitioner filed with the Commission a motion 

to withdraw the petition for relief).   

23.  Petitioner argues that this proceeding should 

determine whether Respondent discriminated against Petitioner (a 

determination of liability).  Petitioner’s argument fails to 

recognize the distinction between Subsection 760.11(7), in which 

the Commission determines there is “No Cause” to believe a 

violation of the Florida Civil Rights Act of 1992 (the Act) 

occurred, and Subsection 760.11(6), in which the Commission 

determines, as it did in this proceeding, that there is “Cause” 

to believe a violation of the Act occurred.  

24.  The statutory relief afforded in Subsection 760.11(6) 

is elective pursuant to Subsection 760.11(4)(b).  Unlike the 
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elective relief provided in Subsection 760.11(6), the relief 

afforded in Subsection 760.11(7) is mandatory for a petitioner 

who wishes to challenge a determination of “No Cause.”  The 

distinction between elective and mandatory relief provided in 

the two statutory subsections has important due process 

implications. 

25.  If the Commission were to have issued a “No Cause” 

determination in this proceeding, Petitioner would be correct in 

his assertion that a determination of liability would have legal 

significance.  After the issuance of a “No Cause” determination, 

Subsection 706.11(7) would have statutorily precluded the 

election of remedies provided in Subsection 760.11(4)(b).    

26.  After a “No Cause” determination from the Commission, 

Petitioner would be statutorily required to prosecute his claim 

of discrimination in an administrative proceeding at DOAH.  At 

DOAH, Petitioner would be precluded from obtaining a final 

administrative order awarding him non-quantifiable damages and 

equitable relief, including injunctive relief.
7
 

27.  The Legislature avoids any prejudice to a petitioner 

traveling under a “No Cause” determination by adding the last 

sentence in Subsection 706.11(7).  That sentence underscores the 

legal significance of a determination of liability in a 

proceeding precipitated by a “No Cause” determination and 
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conducted pursuant to Subsection 760.11(7).  The last sentence 

provides: 

In the event the final order issued by the 

commission determines that a violation of 

the Florida Civil Rights Act of 1992 has 

occurred, the aggrieved person may bring, 

within 1 year of the date of the final 

order, a civil action under subsection (5) 

as if there has been a reasonable cause 

determination or accept the affirmative 

action offered by the commission, but not 

both. 

 

§ 760.11(7). 

 

28.  The last sentence in Subsection 760.11(7) imbues a 

determination of liability in a DOAH proceeding precipitated by 

a “No Cause” determination with legal significance.  The 

petitioner in such a proceeding is statutorily empowered to take 

his or her determination of liability into a court of competent 

jurisdiction, pursuant to Subsection 760.11(5), and obtain any 

of the relief sought by Petitioner in this administrative 

proceeding. 

29.  The Legislature omitted the last sentence in 

Subsection 760.11(7), or substantially similar language, from 

Subsection 760.11(6).  Language such as that found in the last 

sentence in Subsection 760.11(7) is not necessary in Subsection 

760.11(6), because Subsection 760.11(6) is elective rather than 

mandatory. 
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30.  Subsection 760.11(10) authorizes a judgment for the 

amount of damages and costs assessed pursuant to a final order 

entered by the Commission pursuant to Subsection 760.11(6).  

Such a judgment in this proceeding, however, would be zero, 

because an administrative agency, including DOAH and the 

Commission, has no authority to enter an order awarding the non-

quantifiable damages requested in the Petition for Relief. 

31.  If Petitioner were to prevail on the merits in this 

proceeding, this proceeding would end with a determination of 

liability with no adequate remedy at law.  That result would 

be the functional equivalent of a declaratory judgment. 

Section 89.011 vests circuit courts with exclusive jurisdiction 

over declaratory actions.  Phillips, 388 So. 2d at 49. 

32.  Declaratory relief is a classic equitable remedy.  

Phillips, 388 So. 2d at 49.  Id.  Subsection 26.012(2)(c) vests 

exclusive jurisdiction in the circuit courts over all matters 

involving equitable relief.  See, e.g., Phillips, 388 So. 2d 

at 49. 

33.  Subsection 760.11(6), in relevant part, authorizes an 

administrative agency to issue a final order “prohibiting the 

practice” and “providing affirmative relief.”  The quoted 

statutory terms must be construed in pari materia with the 

Legislature’s enactment in Subsection 26.012(2)(c), which vests 

exclusive jurisdiction in the circuit courts over all matters 
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involving equitable relief, including injunctions.  See, e.g., 

Phillips, 388 So. 2d at 49.  If the quoted terms in Subsection 

760.11(6) were construed to convey equitable powers to 

administrative agencies, that interpretation would nullify 

the exclusive jurisdiction reserved to circuit courts in 

Subsection 26.012(2)(c).  It should never be presumed that the 

Legislature intends an enactment to be a nullity.  Butler v. 

State, 838 So. 2d 554, 555 (Fla. 2003); Sharer v. Hotel 

Corporation of America, 144 So. 2d 813 (Fla. 1962). 

34.  If the quoted terms in Subsection 760.11(6) were 

construed to imbue administrative agencies with equitable power, 

that interpretation would amend Subsection 26.012(2)(c) 

by implication.  Amendment of a statute by implication is 

not favored, especially where the Legislature does not 

expressly designate the adopted statute, in this case 

Subsection 760.11(6), as an amendment to the adoptive statute, 

Subsection 26.012(2)(c).  State ex rel. Quigley v. Quigley, 463 

So. 2d 224, 226 (Fla. 1985); State v. J.R.M., 388 So. 2d 1227, 

1229 (Fla. 1980).
8
 

35.  Under Florida law, any reasonable doubt as to the 

lawful existence of a particular administrative power should be 

resolved in favor of arresting the further exercise of that 

power.  Florida Elections Commission v. Davis, Case No. 1D09-

3716 (Fla. 1st DCA September 30, 2010); Radio Telephone 
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Communications, Inc. v. Southeastern Telephone Company, 170 So. 

2d 577, 582 (Fla. 1964); Edgerton v. International Company, 89 

So. 2d 488 (Fla. 1956); State v. Atlantic Coast Line Railroad 

Company, 47 So. 969 (Fla. 1908); Fraternal Order of Police, 

Miami Lodge v. City of Miami, 492 So. 2d 1122, 1124 (Fla. 3d DCA 

1986).  Therefore, the ALJ follows the legislative mandate in 

Subsection 26.012(2)(c) and Section 89.011 and arrests the 

exercise of authority pursuant to any contrary implication in 

Chapter 760. 

36.  Assuming arguendo that administrative agencies such as 

DOAH and the Commission were to possess statutory authority to 

grant declaratory relief, Petitioner admits that he is currently 

too ill to travel to Disney to attend depositions or to attend 

the final hearing.  Petitioner’s Motion for Protective Order, 

filed May 24, 2010 (alleging inability to travel to Disney); 

Affidavit of Dr. McNamara, Exhibit F, paragraphs 1 and 3.  

However, Petitioner asserts in other memoranda that, at some 

undetermined time in the future, he may be able to travel to 

Disney.  Petitioner claims that this potential for future injury 

is sufficient to give Petitioner standing to seek the injunctive 

relief claimed in the Petition for Relief. 

37.  The ALJ finds the assertion of a potential future 

injury too tenuous, conjectural, and hypothetical to satisfy the 

requirements of administrative standing.  Lujan v. Defenders of 
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Wildlife, 504 U.S. 555, 561 (1992).  Accepting the facts alleged 

by Petitioner as true, the facts do not show a sufficient 

likelihood that Petitioner will be affected by the alleged 

unlawful conduct in the future.  Johnson v. Board of Regents of 

the University of Georgia, 263 F.3d 1234, 1265 (11th Cir. 2001).  

In an administrative proceeding, the requirement for standing is 

jurisdictional.  Abbott Laboratories v. Mylan Pharmaceuticals, 

Inc., 15 So. 3d 642, 651 (Fla. 1st DCA 2009); Grand Dunes, Ltd. 

v. Walton County, 714 So. 2d 473, 474-475 (Fla. 1st DCA 1998). 

38.  If the ruling in the preceding paragraph were 

determined to be in error, the error is without prejudice to 

Petitioner.  If Petitioner travels to Disney on that uncertain 

future date, and Disney were to discriminate against Petitioner, 

Petitioner will be extricated from the administrative limits of 

this proceeding and will be free to file a civil action, 

pursuant to either Subsection 760.11(4)(a) or Section 760.11(7), 

seeking the non-quantifiable damages and equitable relief for 

that future unlawful act, which Petitioner mistakenly believed 

he could obtain in this proceeding for an allegedly past 

unlawful act.
9
 

39.  Petitioner had an adequate procedure to seek the 

relief at issue in this proceeding by electing a civil action in 

a court of competent jurisdiction pursuant to Subsection 

760.11(4)(a).  Petitioner did not elect that procedure.  
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Petitioner elected an administrative procedure that has no 

statutory or constitutional authority to grant the relief 

requested in the Petition for Relief.  The election by 

Petitioner of requesting an administrative hearing under 

Subsection 760.11(4)(b) is the exclusive procedure available to 

Petitioner pursuant to the Act.  § 760.11(4)(flush paragraph). 

40.  Attorney's fees comprise the finale to Petitioner’s 

argument that DOAH should retain jurisdiction.  Petitioner 

relies on the authority in Subsection 760.11(6) for the 

Commission to award attorney's fees. 

41.  In the absence of any adequate remedy at law, going 

forward with this proceeding for the sole purpose of awarding 

attorney's fees amounts to incurring fees for the purpose of 

awarding fees.  That prospect is rejected without further 

comment.
10
  Respondent’s pending Motion for Reconsideration of 

its request for attorney's fees is also DENIED.
11 

RECOMMENDATION 

Based on the foregoing Findings of Facts and Conclusions of 

Law, it is  

RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief for the reasons stated in 

this Recommended Order of Dismissal. 
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DONE AND ENTERED this 7th day of October, 2010, in 

Tallahassee, Leon County, Florida. 

S 

DANIEL MANRY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of October, 2010. 

 

 

ENDNOTES 

 
1/
  References to subsections, sections, and chapters are to 

Florida Statutes (2009), unless otherwise stated. 

 
2/
  Factual disputes required to resolve a motion to dismiss, if 

any, must be resolved against the moving party in the absence of 

an evidentiary hearing. 

 
3/
  See Order Denying Attorney Fees (May 21, 2010). 

 
4/
  See Walt Disney World Co.’s Brief on Applicable Legal 

Standards (July 7, 2010). 

 
5/
  The term “injunction” is used to describe the requested 

relief because the term “prohibition” technically refers to the 

process by which a superior court prevents an inferior court 

from exceeding its jurisdiction.  A writ of prohibition is the 

counterpart of a writ of mandamus.  Black’s Law Dictionary (5th 

Ed. 1979) (hereinafter “Black’s”) at 1091. 

 
6/
  An injunction is a prohibitive, equitable remedy issued by a 

court, directed to a party defendant in the action, forbidding 

the latter to do some act, or restraining the party defendant in 

the continuance of the act being unjust and inequitable to the 



 18 

plaintiff and not such as can be adequately addressed by an 

action at law.  Black’s at 705. 

 
7/
  See n. discussion in paragraphs 17 and 18. 

 
8/
  The issue of amendment by implication could be further 

muddied if it were determined that the quoted statutory terms 

infiltrated state statutes when state statutes were modeled 

after federal discrimination law.  If so, the conflict between 

the quoted terms in state statutes, which arguably trace their 

origin to federal law, and Subsection 26.012(2)(c) may present a 

“federalism” issue, i.e., a vertical division of power between 

federal and state government, in which federal law amends by 

implication, albeit inadvertently, the state provision for 

exclusive equity jurisdiction in circuit courts which the 

Legislature mandates in Subsection 26.012(2)(c). 

 
9/
  Petitioner’s Motion for Protective Order is DENIED as moot. 

Petitioner’s Motion in Limine is DENIED as moot. 

 
10/

  Res ipsa loquitur (literally:  the thing speaks for itself 

without further explanation). 

 
11/

  Petitioner devoted much time and effort to the argument that 

the law applicable to this proceeding is the (Florida) Act and 

not the federal Americans with Disabilities Act (ADA).  The ALJ 

is somewhat perplexed by Petitioner’s argument in light of the 

holding in Lenard v. A.L.P.H.A. “A Beginning” Inc., 945 So. 2d 

618 (2d DCA 2006), the citation to which the undersigned 

provided to counsel for both parties during a pre-hearing 

conference before the briefing schedule began in this 

proceeding.  As counsel for the parties know, the undersigned 

wrote the Recommended Order in Lenard, and the appellate court 

upheld the decision.  In relevant part, the appellate court held 

that, “Florida courts construe the FCRA in conformity with the 

federal Americans with Disabilities Act (“ADA”)."  McCaw 

Cellular Commc’ns of Fla., Inc. v. Kwiatek, 763 So. 2d 1063, 

1065 (Fla. 4th DCA 1999); Greene v. Seminole Elec. Coop., Inc., 

701 So. 2d 646, 647 (Fla. 5th DCA 1997)(citations not omitted). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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