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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SELVIE BAILEY, 

 

     Petitioner, 

 

vs. 

 

WADE RAULERSON PONTIAC, 

 

 Respondent. 
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) 

) 

) 
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) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-1855 

   

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on June 18, 

2010, via video teleconference from sites in Tallahassee and 

Gainesville, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Selvie Bailey, pro se 

                      713 Northeast 15th
 
Street 

                      Gainesville, Florida  32641 

 

 For Respondent:  Douglas J. LaPointe, Esquire 

                      Cameron, Hodges, Coleman,  

                        LaPointe, & Wright, P.A. 

                      15 West Church Street 

                      Orlando, Florida  32801-3351 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Wade Raulerson Pontiac,
1/
 

committed unlawful employment practices contrary to Section 

760.10, Florida Statutes (2009),
2/
 by discriminating against 
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Petitioner based on his race by subjecting him to different 

terms and conditions than similarly situated employees outside 

of his protected classification, or by reducing Petitioner’s 

wages and ultimately discharging Petitioner from his employment 

in retaliation for engaging in protected conduct.   

PRELIMINARY STATEMENT 

On or about September 1, 2009, Petitioner Selvie Bailey 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

against Wade Raulerson Honda and Wade Raulerson Pontiac.  

Petitioner alleged that he had been discriminated against 

pursuant to Chapter 760, Florida Statutes and Title VII of the 

Federal Civil Rights Act as follows: 

I am a black male.  I believe I was 

subjected to different terms and conditions 

and denied wages and retaliated against 

because of my race.  I began working for 

Wade Raulerson Honda on March 7, 2008 as a 

Detail Manager.  On June 11, 2009, Tom 

Yonkers (Operations Manager) told me he was 

closing the Detail Department because of 

budget issues.  After conversation with 

Mr. Yonkers and the General Manager (Dan 

Schmidt) about the situation, they offered 

to pay me for hours I work and let me 

transfer to the Pontiac store.  The same day 

I spoke with Chuck Jones (Fix Operations 

Manager) at the Pontiac store and he offered 

me a job as a Detail Technician with a flat 

pay rate of $16.00 and a guarantee of 60 

hours per week.  I asked for $18.00 per hour 

and he told me he would meet me half way and 

offer me $17.00 dollars [sic] per hour.  I 

accepted the offer and I told him I would 
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see him on June 12, 2009.  I also noticed 

that the department was not closed because 

the other employees were coming to work.  

I asked for the owner’s phone number 

(Mr. Morgan) and Tom told me if I talked 

with Mr. Morgan my name would be scrutinized 

over town and I would not be able to get a 

job in this town.  After I told him I spoke 

with EEOC about the mistreatment.  He told 

me to go to the Pontiac store and give it a 

try and call him back in two weeks if things 

didn’t work out.  On June 17, 2009, I went 

to the Pontiac store to work and Mr. Jones 

told me to go home for the day because prior 

to my starting they changed my pay plan from 

the guaranteed $17.00 per hour to $13.00 per 

hour and no guarantee.  I returned to work 

the following day and Mr. Jones called me in 

his office to sign a different agreement.  I 

spoke with the Human Resource Manager (Jason 

Hillman) and I was told the original 

agreement I signed was not worth the paper 

it was written on and if I did not accept 

the new agreement I might as well go down 

the road.  I was not allowed to work and I 

was told that he did not want me with the 

other crew members because I had a bad 

attitude.  I asked for a separation notice 

but they refused to give me one.  Two weeks 

later a white employee (Joe) was hired 

making $15.00 per hour. 

 

The FCHR investigated Petitioner's Complaint.  FCHR 

investigative specialist Terence Davis issued an investigative 

memorandum on February 24, 2010.  The memorandum recited 

Petitioner's allegations, detailed the findings of Mr. Davis’ 

investigation, then concluded that there was not reasonable 

cause to believe that Petitioner was subjected to different 

terms and conditions, denied wages or retaliated against based 

on his race. 
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In a letter dated March 3, 2010, the FCHR issued its 

determination that there was no reasonable cause to believe that 

an unlawful employment practice occurred. 

On April 6, 2010, Petitioner timely filed a Petition for 

Relief with the FCHR.  On April 9, 2010, the FCHR referred the 

case to the Division of Administrative Hearings (“DOAH”).  The 

case was scheduled for hearing on June 18, 2010, on which date 

the hearing was convened and completed. 

At the hearing, Petitioner testified on his own behalf.  

Petitioner’s Exhibits 1 through 9 were admitted into evidence.  

Respondent presented the testimony of Dan Schmidt, the General 

Manager of Wade Raulerson Honda during the period of 

Petitioner’s employment; Charles M. Jones, the Fixed Operations 

Director of Wade Raulerson Pontiac during the period relevant to 

this proceeding; and Jason Hillman, the Human Resources (“HR”) 

Manager for Morgan Auto Group, the parent company of Wade 

Raulerson Honda and Wade Raulerson Pontiac.  Respondent’s 

Exhibits 10 through 17 were admitted into evidence. 

Petitioner testified in rebuttal. 

The one-volume transcript was filed at the Division of 

Administrative Hearings on July 23, 2010.  Petitioner filed a 

Proposed Recommended Order on August 6, 2010.  Respondent filed 

a Proposed Recommended Order on August 11, 2010.  Though both 

Proposed Recommended Orders were filed outside of the time 
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prescribed by Florida Administrative Code Rule 28-106.216, 

neither party objected to the late filing.  The Proposed 

Recommended Orders have been considered in the writing of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Wade Raulerson Honda and Wade Raulerson Pontiac are 

each an employer as that term is defined in Subsection 

760.02(7), Florida Statutes.  They are subsidiary companies of 

Morgan Auto Group, a Tampa-based company that owns eight car 

dealerships in Gainesville, Ocala, and the Tampa Bay area.       

 2.  On March 7, 2008, Petitioner, a black male, commenced 

employment at Wade Raulerson Honda as a detailer.  In April 

2008, Petitioner was promoted to detail manager.  As Detail 

Manager, Petitioner earned a salary of $950 per week, or $49,400 

per year. 

3.  At the time he was hired, Petitioner received from 

Morgan Auto Group an “Associate Manual,” essentially an employee 

handbook setting forth, among other things, the parent company’s 

policy promoting equal employment opportunity and prohibiting 

discrimination or harassment based on age, sex, disability, 

race, color, national origin, sexual orientation, marital 

status, or “any other non-merit factor.”   

4.  The Associate Manual also set forth a conflict 

resolution process for any employee complaints or grievances, 
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including those of harassment, discrimination, or denial of 

equal employment opportunity.  The employee was to first discuss 

the problem with his supervisor or department manager.  If the 

response at the first step was not timely or satisfactory, the 

employee could then submit his complaint to the general manager 

of the dealership, or to the HR manager for the parent company. 

5.  There were three employees in the Detail Department of 

Wade Raulerson Honda.  As detail manager, Petitioner supervised 

the other two employees, Berton Curtis, who was black, and 

Matthew Luchenburg, who was white.  Mr. Curtis worked for $8.50 

per hour, and Mr. Luchenburg was paid $8.00 per hour. 

6.  The work performed by Petitioner was termed “detailing” 

and was performed to prepare used cars for the showroom and 

sales lot.  Petitioner pressure washed the engine, buffed and 

waxed the car, and shampooed the interior.  He examined every 

detail of the interior and exterior of the used car to ensure 

that it was clean and ready to show on the lot. 

7.  The bulk of the work performed by the other two 

employees was termed “cleaning” or “washing” and was performed 

on new cars and used cars already on the showroom floor.  They 

vacuumed and dusted the interior, then ran the car through the 

car wash.  Their work was much less exacting and time consuming 

than the detailing work performed by Petitioner.   
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8.  The evidence presented at hearing established that 

Mr. Curtis performed some “detailing” work, but that the great 

majority of the detailing performed on the premises of Wade 

Raulerson Honda was performed by Petitioner. 

9.  In addition to paying Petitioner for detailing work, 

Wade Raulerson Honda also paid an outside vendor $125 per car to 

perform detailing on used cars.  Wade Raulerson Honda also sent 

some of its used cars to be detailed at Wade Raulerson Pontiac 

for a fee.  These outside sources were used because the volume 

of used cars was more than Petitioner could handle alone, not 

due to any dissatisfaction with Petitioner’s job performance.  

Respondent stipulated that Petitioner’s job performance was very 

good throughout his employment. 

10.  In late 2008 and into 2009, the poor economy was 

especially hard on retail automobile sales.  By June 2009, 

business was off by 40 percent at Wade Raulerson Honda, and 

management looked for any way possible to cut costs. 

11.  Wade Raulerson Honda was organized under the headings 

of “fixed operations” and “variable operations.”  Fixed 

operations comprised the Parts Department and the Service 

Department, which included the Detail Department.  Variable 

operations included the Sales and the Finance and Insurance 

Departments.  Dan Schmidt, then the general manager of Wade 

Raulerson Honda, explained that fixed operations are easier to 
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control, and that when business turns down, they are the most 

obvious place to cut expenses. 

12.  In June 2009, Mr. Schmidt, in consultation with Tom 

Yonkers, his Fixed Operations Director, decided to close the 

Detail Department and to send his used cars to Wade Raulerson 

Pontiac’s larger detailing facility.  Petitioner’s Detail 

Manager position was eliminated altogether.  Mr. Curtis and 

Mr. Luchenburg were reassigned to new positions in which they 

performed their washing duties as well as lot cleanup, mowing 

and edging, and sundry other duties that allowed Mr. Schmidt to 

make further cuts in maintenance and janitorial expenses.  

Mr. Schmidt also laid off service advisors and two lube 

technicians. 

13.  Mr. Schmidt testified that Petitioner was a good 

employee, and “good employees are very hard to come by.”  

Mr. Schmidt sought ways to retain Petitioner’s services.  He 

offered Petitioner a non-management position that would have 

essentially involved performing the type of work being done by 

Mr. Curtis and Mr. Luchenburg, but at a rate of $600 per week, 

significantly more than the other two men were paid.  Petitioner 

declined the offer, saying he could not take such a large cut in 

salary. 

14.  Mr. Yonkers contacted his fixed operations director 

counterpart at Wade Raulerson Pontiac, Charles Jones, to inquire 



 9 

whether Mr. Jones had any openings appropriate for Petitioner.  

Mr. Jones already had three detailers and was paying them $13 an 

hour.  Two of these employees, including the detail manager, 

were black.  Mr. Jones agreed to meet with Petitioner and to try 

and make a space for him. 

15.  Mr. Jones testified that he was interested in grooming 

Petitioner for the detail manager position.  He understood that 

Petitioner had been making around $900 per week at Wade 

Raulerson Honda, and believed that a productive Detail Manager 

would be worth that much money. 

16.  On or about June 12, 2009, Petitioner met with 

Mr. Jones at Wade Raulerson Pontiac.  They discussed the 

position that Mr. Jones had in mind for Petitioner and talked 

about money.  Mr. Jones made a tentative offer to Petitioner of 

$17 per hour with a guarantee of 55 hours per week.  He gave 

Petitioner a “Morgan Auto Group Pay Plan” form filled in with 

those terms.  The form contained signature spaces to be 

completed by the employee, the employee’s manager, and the 

general manager of the dealership.  Mr. Jones told Petitioner 

that the offer was not considered binding until all three 

parties had signed the pay plan.  This form was never signed by 

management of Wade Raulerson Pontiac. 

17.  Mr. Jones testified that he reported the $17 per hour 

offer to Mr. Dalessio, who would not agree to pay Petitioner any 
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more money than his current detailers were receiving.  

Mr. Dalessio believed it was unfair to his current employees to 

bring in a new man at a significantly higher wage than they were 

making.  A second Morgan Auto Group Pay Plan was prepared for 

Petitioner, with a pay rate of $13 per hour and no guarantee as 

to the number of hours per week.  Petitioner initially declined 

this offer. 

18.  On June 16, 2009, Petitioner was given a transfer 

notice by Wade Raulerson Honda, stating that he was transferring 

to Wade Raulerson Pontiac due to the closure of the Honda’s 

dealership’s Detail Department, “with time served and benefits 

not lost.”  The notice also stated that Petitioner’s future 

wages were to be negotiated at Wade Raulerson Pontiac, not at 

Wade Raulerson Honda. 

19.  On June 16, 2009, Petitioner happened to meet Morgan 

Auto Group’s HR manager, Jason Hillman, in the parking lot of 

the Honda dealership.  Petitioner showed Mr. Hillman the $17 

offer sheet and asked to discuss the matter with him.  

Mr. Hillman agreed to meet with Petitioner at the Pontiac 

dealership.  They went separately to Wade Raulerson Pontiac and 

met with Mr. Dalessio to discuss the situation. 

20.  Mr. Hillman explained that the $17 offer was not 

binding and that the $13 offer was the only offer on the table 

for Petitioner.  Mr. Hillman stated, not very diplomatically, 
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that the $17 offer sheet was “not worth the paper it was written 

on.”  Petitioner became upset and asked Mr. Hillman to fire him 

so that he could collect unemployment.  Mr. Hillman explained 

that he could not fire Petitioner because he had not yet 

accepted the offer from Wade Raulerson Pontiac.  He further 

explained that if Petitioner declined the offer, he would be 

considered to have been laid off from Wade Raulerson Honda and 

that the company would not oppose his claim for unemployment 

benefits. 

21.  Petitioner eventually accepted the $13 per hour offer 

from Wade Raulerson Pontiac.  He worked and was paid for 12 

hours over the course of two days, at the rate of $13 per hour.  

On June 19, 2009, Mr. Jones met with Petitioner to have him 

formally sign the $13 per hour pay plan.  At that time, 

Petitioner told Mr. Jones that he could not work for those 

wages.  He left the dealership and did not return to work.  

Petitioner was not fired from his position. 

22.  Petitioner alleged that, subsequent to his leaving 

Wade Raulerson Pontiac, the dealership hired a white detailer 

named “Joe” at a rate of $15 per hour.  However, evidence 

presented at the hearing established that Wade Raulerson Pontiac 

hired a detail technician named Joe Halliday on July 13, 2009, 

at a rate of $13 per hour, the same rate offered to Petitioner. 
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23.  Petitioner offered no evidence to establish that the 

terms and conditions of his employment were different than those 

of similarly situated persons outside of his protected 

classification, or that his wages were reduced or he was 

terminated in retaliation for engaging in protected conduct. 

24.  There was no credible evidence that Petitioner ever 

complained or even mentioned harassment or discrimination on the 

basis of race to any member of management at Wade Raulerson 

Honda or Wade Raulerson Pontiac.
3/
   

25.  Petitioner offered no credible evidence that Wade 

Raulerson Honda or Wade Raulerson Pontiac discriminated against 

him because of his race, subjected him to harassment because of 

his race, or retaliated against him in violation of Chapter 760, 

Florida Statutes. 

26.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Wade Raulerson 

Honda for closing its Detail Department, or by Wade Raulerson 

Pontiac for declining to hire Petitioner at a salary nearly 

equal to the amount he made as detail manager at Wade Raulerson 

Honda.  Petitioner disputed the company’s claim that the Detail 

Department at Wade Raulerson Honda was itself losing money, but 

failed to establish that the company’s decision to make large 

cuts in fixed operations expenses was anything other than a 
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rational business decision necessitated by a severe decline in 

sales revenue. 

27.  The evidence established that Petitioner was 

considered a good employee and that the Wade Raulerson 

dealerships made every good faith effort, consistent with the 

economic realities of the retail automobile sales business as of 

June 2009, to retain Petitioner’s services during the economic 

downturn.  The discussions between the parties turned on money, 

not race.  Petitioner simply decided that he could not work for 

the amount that Wade Raulerson Pontiac offered.    

CONCLUSIONS OF LAW 

28. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

29. The Florida Civil Rights Act of 1992 (the “Florida 

Civil Rights Act” or the “Act”), Chapter 760, Florida Statutes, 

prohibits discrimination in the workplace, and prohibits 

retaliation against an employee for engaging in protected 

activity such as filing a charge of discrimination with the 

FCHR.    

30. Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 
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(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

   * * * 

 

(7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

31. Wade Raulerson Honda and Wade Raulerson Pontiac are 

each an "employer" as defined in Subsection 760.02(7), Florida 

Statutes, which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

32. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under Section 760.10, Florida 
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Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Florida State University v. Sondel, 

685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996); Florida Department 

of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

33. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Department of Community Affairs v. Burdine, 450 U.S. 

248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

34.  In order to prove a prima facie case of unlawful 

employment discrimination under Chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) he is a member of the 

protected group; (2) he was subject to adverse employment 

action; (3) Wade Raulerson Honda and/or Wade Raulerson Pontiac 

treated similarly situated employees outside of his protected 

classifications more favorably; and (4) Petitioner was qualified 
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to do the job and/or was performing his job at a level that met 

the employer’s legitimate expectations.  See, e.g., Jiles v. 

United Parcel Service, Inc., 360 Fed. Appx. 61, 64 (11th Cir. 

2010); Knight v. Baptist Hospital of Miami, Inc., 330 F.3d 1313, 

1316 (11th Cir. 2003); Williams v. Vitro Services Corporation, 

144 F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. EAP Management 

Corp., 40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 

35.  Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

36. Petitioner established that he is a member of a 

protected group, in that he is a black man.  Petitioner was 

subject to an adverse employment action insofar as his position 

as Detail Manager was eliminated and he was offered a similar 

job at a lower wage.  Petitioner was qualified to perform the 

job of detailer and of detail manager, and had done so with 

superior job performance for more than one year.   

37.  Petitioner presented insufficient credible evidence 

that his race played any role in the business decisions made by 

Wade Raulerson Honda or Wade Raulerson Pontiac.  He presented no 

evidence that any similarly situated employee was treated any 

better than was Petitioner.  In fact, when Petitioner’s Detail 

Manager position was eliminated, Wade Raulerson Honda offered to 

pay Petitioner significantly more than it was paying either 

Mr. Curtis or Mr. Luchenburg to perform the same work.  After 
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Petitioner walked away from Wade Raulerson Pontiac, that 

dealership hired a white man to do the same job at the same pay 

offered to Petitioner.  Having failed to establish this element, 

Petitioner has not established a prima facie case of employment 

discrimination.  

38.  Even if Petitioner had met the burden, Wade Raulerson 

Honda and Wade Raulerson Pontiac presented evidence of 

legitimate, non-discriminatory reasons for its business 

decisions.  Given the economic downturn experienced by the 

country as a whole and the automobile sales business in 

particular during the time period in question, it was necessary 

for Wade Raulerson Honda to cut its costs and expenses, and 

fixed cost operations such as detailing were the most obvious 

places to make such cuts.  The decision to lay off Petitioner 

had nothing to do with his race or even with the quality of his 

work.  He was simply in the wrong place at the wrong time.  The 

company did what it could to retain his services, consistent 

with what management believed to be fair treatment of all 

employees.  Petitioner made a business decision of his own not 

to work for $13 per hour.  The question of his race was never an 

issue until he made his allegations of racial discrimination and 

retaliation after the fact. 
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RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Wade Raulerson Honda and Wade 

Raulerson Pontiac did not commit any unlawful employment 

practices and dismissing the Petition for Relief filed in this 

case. 

DONE AND ENTERED this 13th day of September, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of September, 2010. 

 

 

ENDNOTES 

 
1/  Petitioner actually worked for both Wade Raulerson Honda and 

Wade Raulerson Pontiac, two of eight auto dealerships owned by 

Morgan Auto Group of Tampa.  The original Employment Complaint 

of Discrimination and the text of the Petition for Relief 

mention both Wade Raulerson Honda and Wade Raulerson Pontiac.  

However, the line of the form Petition for Relief titled 

“Respondent’s Name” includes only Wade Raulerson Pontiac, which 
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therefore became the Respondent’s name in the style of this case 

at the Division of Administrative Hearings.  The bulk of 

Petitioner’s employment was actually spent at Wade Raulerson 

Honda, a fact brought out by Respondent in its Motion to Dismiss 

Petition for Relief filed on May 5, 2010.  On May 25, 2010, the 

undersigned entered an Order denying the motion, finding that 

the pro se Petitioner should not be denied a hearing due only to 

his inartful pleading, when the substance of his claim was 

plainly directed at both the Honda and the Pontiac dealerships. 

 
2/  Citations shall be to Florida Statutes (2009) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 
 
3/  Petitioner testified that Mr. Luchenburg’s father, a service 

advisor at Wade Raulerson Honda, came into the service 

department more than once and jokingly told Petitioner not to 

work his son so hard, because he was a white guy and could not 

work as hard as a black person.  Petitioner testified that he 

complained to Mr. Yonkers about these statements but that to his 

knowledge nothing was ever done about them.  Petitioner never 

raised this allegation until the final hearing, thus depriving 

Respondent of any opportunity to secure the testimony of 

Mr. Yonkers (who no longer works for Morgan Auto Group) or of 

the elder Mr. Luchenburg.  The elder Mr. Luchenburg was a co-

worker with no authority over Petitioner.  This tribunal did not 

have the opportunity to learn whether Mr. Yonkers recalled 

conversations with Petitioner about this issue, or whether 

Mr. Yonkers counseled the elder Mr. Luchenburg about his 

retrograde sense of humor.  Even if Petitioner’s testimony were 

credited on this point, the evidence would not establish that 

the described incidents had any effect on his employment.  The 

fact that Petitioner raised this issue more or less as an 

afterthought during his testimony at the final hearing supports 

a finding that the elder Mr. Luchenburg’s “jokes” were merely an 

annoyance to Petitioner, not something that had a real impact on 

the terms and conditions of his employment or that amounted to 

racial harassment within the meaning of Chapter 760, Florida 

Statutes.     
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JACQUELINE TORY, 

 

     Petitioner, 

 

vs. 

 

CASTLE, THE PARENTING 

PROFESSIONALS, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-4817 

   

RECOMMENDED ORDER 

 

Administrative Law Judge Eleanor M. Hunter held a final 

hearing in this case by video teleconference at sites in Port 

St. Lucie and Tallahassee, Florida, on August 19, 2010. 

APPEARANCES 

 

     For Petitioner:  Jacqueline Tory, pro se 

                      2425 12th Avenue Southwest 

                      Vero Beach, Florida  32962 

 

     For Respondent:  William H. Andrews, Esquire 

                      Gray Robinson 

                      50 North Laura Street, Suite 1100 

                      Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

 

The issue is whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner on the 

basis of a disability in violation of the Florida Civil Rights 

Act of 1992, as amended, Chapter 760, Florida Statutes (2010). 
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PRELIMINARY STATEMENT 

 

On December 14, 2009, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(the Commission).  Following an investigation, the Commission 

issued a “Determination: No Cause” on May 27, 2010, meaning it 

found no reasonable cause to believe that an unlawful employment 

practice occurred.  Petitioner filed a Petition for Relief, and 

the Commission referred the matter to the Division of 

Administrative Hearings on July 14, 2010.  A Notice of Hearing 

was issued, and the hearing was held as scheduled on August 19, 

2010. 

At the hearing, Petitioner appeared and testified on her 

own behalf.  Respondent presented the testimony of Teresa 

Cleveland and Ruth Orenstein.  Respondent’s Exhibits 1-14 were 

received in evidence.  No transcript of the hearing has been 

filed.  Petitioner filed her Proposed Findings on August 28, 

2010.  Respondent filed Proposed Findings of Fact and 

Conclusions of Law on September 7, 2010. 

FINDINGS OF FACT 

 

1.  Petitioner, Jacqueline Tory ("Petitioner" or 

"Ms. Tory"), filed a Charge of Discrimination, dated 

December 14, 2009, alleging that she was the victim of an 

unlawful employment practice.  More specifically, Ms. Tory 

charged that she was terminated from employment due to a 
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disability and that her former employer illegally obtained 

copies of her medical records. 

2.  Respondent, Castle, The Parenting Professionals 

("Respondent"), is an “employer” within the meaning of the 

Florida Civil Rights Act of 1992.  Respondent provides parenting 

counseling and child abuse prevention services. 

3.  Petitioner applied for a job as a case manager with 

Respondent.  She was interviewed by Respondent's Human Resources 

("HR") Specialist Teresa Cleveland and by her prospective 

supervisor, Program Manager Ruth Orenstein. 

4.  Petitioner claimed that during her interview she told 

Ms. Cleveland and Ms. Orenstein that she had a disability.  

Neither of them recalled having been given that information and, 

if they were, a claim of discrimination on that basis is 

inconsistent with the fact that they hired her immediately.  On 

September 1, 2009, she signed and dated an employment 

application.  She also signed and dated a position description 

acknowledging her job responsibilities, including a section 

entitled "essential physical skills."  

5.  The position description included a space that was left 

blank following the words:  "I will require the following 

accommodations to do this job in order to meet the requirements 

of this position." 
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6.  After giving notice to her previous employer, 

Petitioner began working for Respondent on October 12, 2009.  

The record indicates that she signed for and received a 

handbook, outlining work hour expectations, from Respondent's HR 

Department on October 13, 2009. 

7.  After Petitioner was tardy every day during her first 

week at work, Ms. Orenstein spoke to Petitioner about her 

tardiness, on October 16, 2009.  Petitioner became 

argumentative.  Petitioner claimed that the HR Department had 

prior notice of a physical impairment that made it impossible 

for her to get to work at 8:00 a.m. 

8.  Ms. Orenstein consulted Ms. Cleveland from HR, who had 

no medical records or request for accommodations from 

Petitioner.  Ms. Orenstein then received the approval of an 

Assistant Director to terminate Petitioner's employment that day 

because of her tardiness and because of the way she treated her. 

9.  Contrary to the assertion that a disability caused her 

to be tardy, Petitioner, at hearing, testified that she was 

terminated after telling her employer that she had to have 

monthly medical appointments for injections to alleviate chronic 

neck pain.  She also testified that she suffers from depression.  

She speculated, without any evidence, that Respondent, a small 

15-person organization, was concerned about rising health care 

cost after learning of her condition. 
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10.  The evidence in the record related to Petitioner's 

medical condition was created after the date she was terminated.  

It includes a physician's note on a sheet from a prescription 

pad dated March 24, 2010, that states: "Petitioner is unable to 

work due to her chronic pain, anxiety, and asthma."  A 

Psychological Evaluation, dated January 29, 2010, has the 

following reason given for the referral: 

The Department of Health, Office of 

Disability Determination referred Ms. Tory 

for a psychological evaluation.  This 

evaluation will be used as an aid in 

determining eligibility for disability 

benefits. 

 

11.  Petitioner presented insufficient evidence to 

establish that Respondent knew that she had a disability, if 

any, on October 16, 2009.  Therefore, Petitioner failed to 

establish that she suffered from an unlawful employment 

practice. 

CONCLUSIONS OF LAW 

 

12.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat (2010). 

13.  Section 760.10, Florida Statutes (2010), provides 

that: 

(1)  It is an unlawful employment practice 

for an employer: 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 
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discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

14.  To establish a prima facie case of discrimination, 

Petitioner must prove by a preponderance of the evidence: (1) 

that she is a handicapped person within the meaning of 

Subsection 760.10(1)(a); (2) that she is a qualified individual; 

and (3) that Respondent discriminated against her on the basis 

of her disability.  See Earl v. Mervyns, 207 F.3d 1361, 1365 

(11th Cir. 2000); Pritchard v. S. Co. Servs., 92 F.3d 1130 (11th 

Cir.1996); and Byrd v. BT Foods, Inc., 948 So. 2d 921 (Fla. 4th 

DCA 2007). 

15.  The term "handicap" in the Florida Civil Rights Act is 

treated as equivalent to the term "disability" in the Americans 

With Disabilities Act."  See Ross v. Jim Adams Ford, Inc., 871 

So. 2d 312 (Fla. 2d DCA 2004). 

16.  The ADA defines a "disability" as "a physical or 

mental impairment that substantially limits one or more of the 

major life activities of such individual, a record of such 

impairment; or being regarded as having such an impairment."  42 

U.S.C. § 12102(2).  "Major life activities" include "functions 

such as caring for oneself, performing manual tasks, walking, 

seeing, hearing, speaking, breathing, learning and working." 

https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=71&_butInline=1&_butinfo=FLA.%20STAT.%20760.10&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=0415f8be7e89e058f50faa1d5b41c602
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=72&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b207%20F.3d%201361%2c%201365%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=951e2c69a441660541dfc77429f78b83
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=72&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b207%20F.3d%201361%2c%201365%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=951e2c69a441660541dfc77429f78b83
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=73&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b92%20F.3d%201130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=df978751d910e6d406b6bb45d53bcc2a
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=73&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b92%20F.3d%201130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=df978751d910e6d406b6bb45d53bcc2a
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=74&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b871%20So.%202d%20312%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=237e60f04f163ceb300787d0ca7c5379
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=74&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b871%20So.%202d%20312%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=237e60f04f163ceb300787d0ca7c5379
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=76&_butInline=1&_butinfo=42%20U.S.C.%2012102&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=cd360d5f8e6510cc76004679bbc92ecf
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=76&_butInline=1&_butinfo=42%20U.S.C.%2012102&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=cd360d5f8e6510cc76004679bbc92ecf
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=76&_butInline=1&_butinfo=42%20U.S.C.%2012102&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=cd360d5f8e6510cc76004679bbc92ecf
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Bragdon v. Abbott, 524 U.S. 624, 118 S. Ct. 2196, 141 L. Ed. 2d 

540 (1998); see 45 C.F.R. § 84.3(j)(2)(ii); and 28 C.F.R. § 

41.31(b)(2)(1997). 

17.  In Sutton v. United Air Lines, Inc., the Supreme Court 

declared that whether a person is disabled under the ADA is an 

"individualized inquiry." It stated:  

The definition of disability . . . requires 

that disabilities be evaluated 'with respect 

to an individual' and be determined based on 

whether an impairment substantially limits 

the major life activities of such 

individual.'  Thus, whether a person has a 

disability under the ADA is an 

individualized inquiry. 

Id. at 484. 

18.  Petitioner failed to prove that she had a disability 

in October 2009, or that Respondent perceived her as having had 

a disability at the time her employment was terminated.  

Petitioner failed to prove that Respondent had access to her 

medical records at the time of her discharge from employment.  

Petitioner, therefore, has not established a prima facie case of 

discrimination.  See St. Johns County School District v. 

O'Brien, 973 So. 2d 535 (Fla. 5th DCA 2007). 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law it is RECOMMENDED that the Commission enter a final order 

finding Respondent not guilty of the allegations, and dismissing 

Petitioner’s Charge of Discrimination and Petition for Relief. 

https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=77&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b524%20U.S.%20624%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=88fc82c4e8de1b815474fa25278ead82
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=77&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b524%20U.S.%20624%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=88fc82c4e8de1b815474fa25278ead82
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=78&_butInline=1&_butinfo=45%20C.F.R.%2084.3&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=e061d3071e25b94f7010f6af54cb07c4
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=79&_butInline=1&_butinfo=28%20C.F.R.%2041.31&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=dd4cfbd3c7f1ca30e00783a5cffe6cc9
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=79&_butInline=1&_butinfo=28%20C.F.R.%2041.31&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=dd4cfbd3c7f1ca30e00783a5cffe6cc9
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=79&_butInline=1&_butinfo=28%20C.F.R.%2041.31&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=dd4cfbd3c7f1ca30e00783a5cffe6cc9
https://www.lexis.com/research/buttonTFLink?_m=24df59fb816ac30cef23df669bb4f5d3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b948%20So.%202d%20921%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=83&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b527%20U.S.%20471%2c%20484%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=d030c870d3586507e73a3f811d7c356d
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DONE AND ENTERED this 16th day of September, 2010, in 

Tallahassee, Leon County, Florida. 

 

S                                   
ELEANOR M. HUNTER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 16th day of September, 2010. 

 

 

COPIES FURNISHED: 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Jacqueline Tory 

2425 12th Avenue Southwest 

Vero Beach, Florida  32962 

 

William H. Andrews, Esquire 

Gray Robinson 

50 North Laura Street, Suite 1100 

Jacksonville, Florida  32202 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

PATRICIA DAVIDOWITZ, 

 

     Petitioner, 

 

vs. 

 

MILLERS ALE HOUSE, INC., 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-1857 

   

RECOMMENDED ORDER 

 

Administrative Law Judge, John D. C. Newton, II, of the 

Division of Administrative Hearings, heard this case, as 

noticed, on August 16, 2010, by video conference at sites in 

Tallahassee, Florida and West Palm Beach, Florida. 

APPEARANCES 

For Petitioner:  Patricia Davidowitz, pro se 

                 13396 48th Court North 

                 West Palm Beach, Florida  33411 

 

For Respondent:  Christine L. Wilson, Esquire 

    Jason Berkowitz, Esquire 

                 Jackson Lewis 

                 One Biscayne Tower 

                 2 South Biscayne Boulevard, Suite 3500 

                 Miami, Florida  33131 

 

STATEMENT OF THE ISSUES 

1.  Did Respondent, Miller's Ale House, Inc. (Ale House), 

discriminate against Petitioner, Patricia Davidowitz 

(Davidowitz), on account of her sex? 
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2.  Did Miller's Ale House retaliate against Ms. Davidowitz 

for opposing an unlawful employment practice? 

PRELIMINARY STATEMENT 

 On September 4, 2009, Ms. Davidowitz filed a Charge of 

Discrimination against the Ale House with the Equal Employment 

Opportunity Commission (EEOC) and the Florida Commission on 

Human Relations (Commission).  The Charge alleged sex 

discrimination and retaliation.  On March 10, 2010, the 

Commission issued a Determination of No Cause.  Ms. Davidowitz 

filed a Petition for Relief from an Unlawful Employment Practice 

with the Commission.  On April 7, 2010, the Commission 

transmitted the Petition to the Division of Administrative 

Hearings (DOAH) to conduct a Final Hearing.  The undersigned set 

the final hearing for June 17, 2010.  On June 15, 2010, the 

undersigned granted Ms. Davidowitz' Second Motion for 

Continuance and set the final hearing for August 16, 2010.  The 

hearing was held as scheduled.   

 Ms. Davidowitz testified on her own behalf.  She also 

presented the testimony of Jeffrey Davidowitz; John Desensi, 

Boynton Beach Ale House General Manger; and Mitch Koenig, Ale 

House Regional Manager.  Ms. Davidowitz's Exhibits 1, 2, 4-6, 8, 

10, 11-13 (two letters from Bagel Twins and two letters from 

Flix Café only), 15 (legal services bills from Christopher 
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Copeland P.A., W-2s, and pay history only), and 16 were admitted 

into evidence. 

 The Ale House presented testimony from Valerie Ensigner, 

Risk Manager.  Ale House Exhibits 1-3, 19, 22, and 23 were 

accepted into evidence.  Both parties made closing arguments.   

 The Transcript was filed on August 31, 2010.  Both parties 

submitted Proposed Recommended Orders.  Ms. Davidowitz filed a 

Motion to Strike Respondent's Findings of Fact.  The motion was 

denied. 

FINDINGS OF FACT 

 Based on the testimony and other evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  Ms. Davidowitz worked as a bartender and server at the 

Ale House in Boynton Beach, Florida, from October 2004 until 

September 5, 2008.  She performed her duties well and provided 

good service to her customers.   

2.  For about a year before her discharge, Ms. Davidowitz 

worked with another female bartender and server, Tisha McKenna.  

She also performed her duties well and provided good service to 

her customers. 

3.  From January 2007 forward, John Desensi was the General 

Manager of the Boynton Ale House.  Although Ms. Davidowitz and 

Ms. McKenna performed the technical aspects of their jobs well 
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in the eyes of the General Manager, they feuded with each other.  

Their behavior interfered with the work environment.  

4.  In the year preceding Ms. Davidowitz's termination, she 

and Ms. McKenna had many arguments.  For instance, one night 

they argued about cutting limes.  They continued the argument 

the next day at the bar staff meeting.   

5.  Around August 19, 2008, Ms. McKenna and Ms. Davidowitz 

engaged in an unpleasant dispute in front of a customer.   

Ms. Davidowitz was insisting that the customer produce 

identification before serving him alcohol.  Ms. McKenna came up 

and told the customer:  "F**k that stupid bitch.  You can sit at 

my table."   Two managers took the employees outside the 

restaurant.  The managers instructed both that they had to work 

professionally together or they would be sent home.   

6.  The same day or the following day, Mr. Desensi spoke to 

Ms. McKenna and Ms. Davidowitz together.  He told them that 

their feuding was not appropriate and that further outbursts 

would not be tolerated.  Mr. Desensi was very professional and 

respectful in that meeting. 

7.  Mr. Desensi had verbally warned both employees several 

times about their disagreements.  He told them that their 

behavior was unprofessional and disruptive.  He also told them 

that as the disagreements escalated their behavior was affecting 

guests. 
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8.  Ms. Davidowitz believed that the General Manager 

favored Ms. McKenna.  There is, however, no evidence to support 

that belief.   

9.  On September 4, 2008, Ms. Davidowitz noticed that  

Ms. McKenna was wearing black socks.  Ale House uniform policies 

did not permit black socks.  Knowing this, Ms. Davidowitz asked 

during the pre-shift meeting if black socks were now permitted. 

10.  Ms. McKenna was not at the meeting.  She later learned 

of the question and became very upset.  Ms. McKenna spoke to  

Mr. Desensi about the incident that same day.  She told him that 

she "wanted to kick Ms. Davidowitz's ass."  Ms. McKenna quit 

that day.   

11.  Mr. Desensi was angry.  He believed that  

Ms. Davidowitz had repeatedly needled Ms. McKenna to the point 

that she quit.  He asked Ms. Davidowitz to come to his small, 

closed office.  His agitation was visible.   

12.  Mr. Desensi asked Ms. Davidowitz what she meant by the 

"black socks" question.  Ms. Davidowitz answered that it was a 

legitimate uniform policy question.  Mr. Desensi replied:  "You 

know god damn well who you were talking about.  You were just 

being a bitch"   

13.  Ms. Davidowitz then began telling Mr. Desensi that  

Ms. McKenna was harassing her and selling drugs.  Mr. Desensi 
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got more and more upset, saying again:  "You're just being a 

bitch." 

14.  In the office Mr. Desensi continued chastising  

Ms. Davidowitz for just over five minutes.  A video recording of 

the incident shows that Mr. Desensi's conduct and demeanor were 

angry if not menacing.  It also shows he did not touch or 

attempt to touch Ms. Davidowitz or take any action with sexual 

overtones.  He was standing, shaking his hands, pointing, 

pacing, and leaning toward her.   

15.  Ms. Davidowitz was backed against the door.  Once when 

she tried to leave, Mr. Desensi reached past her to shove the 

door closed.  Near the end of the meeting, Ms. Davidowitz 

advised Mr. Desensi that his conduct was unprofessional and that 

she was going to report him to higher management.  As she left 

the office Mr. Desensi said:  "Sorry I called you a bitch." 

16.  Ms. Davidowitz was visibly upset.  She approached the 

shift manager, Mr. George Sfetsas, and asked if she could go 

home.  He asked if she was alright.  Ms. Davidowitz again asked 

if she could go home.  Mr. Sfetsas authorized her to leave. 

17.  After leaving the restaurant on September 4, 2008,  

Ms. Davidowitz called Assistant General Manager Ed Reynes and 

Regional Manger Mitch Koenig and told them about the incident.  

Mr. Koenig told her to take the following day off while he 

investigated.  Ms. Davidowitz never returned to the Ale House. 
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18.  Following that conversation, Mr. Koenig spoke to  

Mr. Desensi.  In that conversation Mr. Desensi told Mr. Koenig 

that he did not want Ms. Davidowitz working in the Boynton Beach 

Ale House any longer.  He had decided he would no longer 

tolerate Ms. Davidowitz's disruptive behavior or employ Ms. 

Davidowitz.  Mr. Koenig said he was going to offer  

Ms. Davidowitz a job at another Ale House in the area. 

19.  On September 5, 2009, Mr. Koenig called  

Ms. Davidowitz.  Mr. Koenig told her that he did not think it 

was a good idea for her to continue working at the Boynton Beach 

Ale House.  Later in the conversation he made it clear that  

Ms. Davidowitz could not work at the Boynton Beach Ale House any 

more.   

20.  Mr. Koenig offered to transfer Ms. Davidowitz to an 

Ale House located in west Boca Raton, Florida.  The position was 

a full-time job with pay similar to the pay at the Boynton Beach 

restaurant.  The job responsibilities were similar too.  The 

West Boca Raton Ale House is about ten minutes farther from  

Ms. Davidowitz's home than the Boynton Beach Ale House. 

Mr. Koenig also offered to serve as a job reference for  

Ms. Davidowitz if she sought work elsewhere.   

21.  Ms. Davidowitz said she would think about the transfer 

offer.  She also said, "I'm not going to go lightly.  I am going 
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to go kicking and screaming."  She never accepted the transfer 

offer.  

22.  In September 2009, after Mr. Koenig told her she was 

terminated from the Boyton Beach Ale House, Ms. Davidowitz 

called and spoke to Valerie Ensinger, Risk Manager for Ale 

House.  Ms. Davidowitz told Ms. Ensinger of her termination and 

the events preceding it.  Ms. Davidowitz told Ms. Ensinger that 

Ms. McKenna had been harassing her and stealing from Ale House.  

She also told Ms Ensinger that she thought that Ms. McKenna was 

a favored employee.  Ms. Ensinger asked her to write the 

information down and get back in touch.  Ms. Davidowitz did not 

contact Ms. Ensinger again. 

23.  Since rejecting the offer of work at the West Boca 

Raton Ale House and her termination from the Boynton Beach Ale 

House, Ms. Davidowitz has been regularly employed.   

Ms. Davidowitz found work at OS Restaurant Services, Inc., d/b/a 

Carrabbas Italian Grill (Carrabbas) the day after her 

conversation with Mr. Koenig.  She worked at Carrabbas until 

February 2009.  Ms. Davidowitz left Carrabbas to take a 

supervisory position at Char Hut.  She worked there until Char 

Hut closed.  Since then Ms. Davidowitz has worked at Sneaky 

Pete's. 

24.  In 2008 Ms. Davidowitz earned $17,777.12 from 

employment with Ale House, Applebee's, and Carrabbas combined.  
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She earned $13,057.20 from her nine months of employment with 

Ale House in 2008.  Assuming that Ms. Davidowitz would have 

earned the monthly average of compensation from those nine 

months for the last three months of 2008, she would have earned 

$17,405.60 that year if she remained employed at the Ale House. 

25.  In 2009, Ms. Davidowitz earned $28,079.00 from her 

employment at Carrabbas, Char-Hut, and Sneaky Petes.  In 2009 

Ms. Davidowitz earned $10,301.88 more than she earned in 2008.  

Ms. Davidowitz also earned $10,673.40 more in 2009 than she 

would have earned if she had remained employed by the Ale House. 

26.  Ms. Davidowitz never complained that while she worked 

at Ale House that she was treated differently than any male 

employee.  She does not maintain in this proceeding that while 

she worked at Ale House she was treated differently than any 

male employee.  There is no evidence that Ms. Davidowitz was 

treated differently than any male employee.   

27.  Ms. Davidowitz filed her complaints with the EEOC and 

the Commission on September 8, 2009.  The complaints allege that 

she was terminated and harassed on account of her sex.  They 

also allege that Ale House retaliated against her for 

complaining about unlawful harassment.  The Commission issued a 

determination of No Cause to believe that Ms. Davidowitz was the 

subject of discrimination or retaliation. 
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28.  There was no persuasive evidence sufficient to prove 

that Ms. Davidowitz's gender was a factor in the decision to 

terminate her employment at the Boynton Beach Ale House. 

29.  There is no persuasive evidence sufficient to prove 

that Ale House terminated Ms. Davidowitz from employment at the 

Boynton Beach Ale House because of her complaints about  

Mr. Desensi or Ms. McKenna. 

30.  There is no evidence that that Ms. Davidowitz was 

treated differently than male employees.   

31.  There was no evidence sufficient to prove that Ale 

House created a hostile work environment. 

CONCLUSIONS OF LAW 

32.  Ms. Davidowitz advances two claims.  First, she 

maintains that Ale House discriminated against her on account of 

her sex by creating a hostile work environment through harassing 

her and by discharging her.  Second, she claims that Ale House 

retaliated against her for complaining of unlawful harassment.  

33.  Sections 120.569 and 120.57(1), Florida Statutes 

(2010) grant DOAH jurisdiction over the subject matter of this 

proceeding and of the parties. 

34.  Section 760.10 (1)(a), Florida Statutes (2009) makes 

it unlawful for an employer to take adverse action against an 

individual because of the individual's sex.  Section 760.10(7) 

Florida Statutes (2009), makes it unlawful for an employer to 
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discriminate against any person because that person has opposed 

an unlawful employment practice.   

35.  Section 760.11(7), Florida Statutes (2009), permits a 

party who receives a no cause determination to request a formal 

administrative hearing before the Division of Administrative 

Hearings.  "If the administrative law judge finds that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

he or she shall issue an appropriate recommended order to the 

commission prohibiting the practice and recommending affirmative 

relief from the effects of the practice, including back pay."  

Id. 

36.  Florida's Chapter 760 is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  Consequently, Florida 

courts look to federal case law when interpreting Chapter 760, 

Florida Statutes (2009).  Valenzuela v GlobeGround North 

America, LLC., 18 So. 3d 17 (Fla. 3rd DCA 2009). 

37.  A party may prove unlawful sex discrimination by 

direct or circumstantial evidence.  Smith v. Fla. Dep't of 

Corr., Case No. 2:07-cv-631, (U.S. Dist. Ct. M. Dist, Fla. May 

27, 2009); 2009 U.S. Dist. LEXIS 44885 (U.S. Dist. Ct. M. Dist, 

2009).  Direct evidence did not establish unlawful 

discrimination by direct evidence.   

38.  The direct evidence established, as set forth in the 

findings of fact, that Mr. Desensi lost control of his temper 
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and behaved unprofessionally the last day of Ms. Davidowitz's 

employment when he decided to terminate her.  But there is no 

evidence that his decision to terminate her was due to her sex.  

The findings of fact show that decision to terminate  

Ms. Davidowitz was due to her participation in the long-running 

feud with Ms. McKenna and its effect on the work place, 

culminating in Ms. McKenna quitting.   

39.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  Then 

the burden shifts to the employer to offer a legitimate, non-

discriminatory reason for the adverse employment action.  If the 

employer meets that burden, the presumption disappears and the 

employee must prove that the legitimate reasons were a pretext. 

Valenzuela v GlobeGround North America, LLC., 18 So. 3d 17 (Fla. 

3rd DCA 2009).  Facts that are sufficient to establish a prima 

facie case must be adequate to permit an inference of 

discrimination.  Id.   

40.  The findings of fact here are not sufficient to 

establish a prima facie case.  The facts found that relate to 

Ms. Davidowitz's sex shows that on the day he decided to 

terminate her employment, Mr. Desensi was extremely angry and 

twice called her a "bitch" during their final conversation.  
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These findings of fact establish only that Mr. Desensi lost his 

patience and his temper with the long-running, unprofessional 

feud between two employees and decided to discharge one after 

the other quit thus relieving himself of a person with a history 

of difficult behavior in the work place.   

 Hostile Work Environment 

41.  Ms. Davidowitz advances a sexually hostile work 

environment claim.  Under Title VII and Section 760.10, Florida 

Statutes (2009), a plaintiff can establish gender discrimination 

through sexual harassment by the creation of a hostile work 

environment, by showing: 

(1) that she belongs to a protected group; 

(2) that she has been subjected to unwelcome 

sexual harassment; (3) that the harassment 

was based on her sex; (4) that the 

harassment was sufficiently severe or 

pervasive to alter the terms and conditions 

of employment and create a discriminatorily 

abusive working environment; and (5) that a 

basis for holding the employer liable 

exists. 

 

Cotton v. Cracker Barrel Old Country Store, Inc., 434 F.3d 1227, 

1231 (11th Cir. 2006).  Ms. Davidowitz was not subjected to 

unwelcome sexual harassment.   

42.  If Mr. Desensi's temper outburst her last day of 

employment is assumed to be unwelcome sexual harassment, it was 

not sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abusive 
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working environment.  Determining whether harassing conduct is 

sufficiently severe or pervasive to alter the terms and 

conditions of employment has a subjective and objective 

component.  The plaintiff must subjectively perceive the 

environment to be abusive.  And the conduct must be severe or 

pervasive enough to create an objectively hostile or abusive 

work environment.  Blackmon v. Wal-Mart Stores East, L.P., Case 

No. 09-11953; 358 Fed. Appx. 101 (11th Cir. December 23, 2009).  

The single incident on the last day of Ms. Davidowitz's 

employment is not objectively severe enough to establish a 

hostile work environment.  See Smith v. Fla. Dep't of Corr., 

2009 U.S. Dist. LEXIS 44885 (U.S. Dist. Ct. M. Dist, 

(2009),(stuffed monkey left for days in African-American 

employee's work place despite complaints was insufficient 

evidence of harassment to preclude grant of summary judgment); 

Agee v. Potter, Case No. 06-12391, 216 Fed. Appx (11th Circ. 

February 5, 2007). 837 (abusive conduct, including shouting and 

threat to "take care of you," did not make summary judgment for 

employer an error.) 

Retaliation 

43.  The court in Blizzard v. Appliance Direct, Inc.,  

16 So. 3d 922, 926 (Fla. 5th DCA 2009), described the analysis 

required for a retaliation claim.  The opinion says: 
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To establish a prima facie case of 

retaliation under section 760.10(7), a 

plaintiff must demonstrate:  (1) that he or 

she engaged in statutorily protected 

activity; (2) that he or she suffered 

adverse employment action; and (3) that the 

adverse employment action was causally 

related to the protected activity.  See 

Harper v. Blockbuster Entm't Corp., 139 F.3d 

1385 (11th Cir.), cert. denied, 525 U.S. 

1000, 119 S. Ct. 509, 142 L. Ed. 2d 422 

(1998).  Once the plaintiff makes a prima 

facie showing, the burden shifts and the 

defendant must articulate a legitimate, 

nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't 

of Transp., 325 F.3d 1205, 1212 (10th Cir. 

2003).  The plaintiff must then respond by 

demonstrating that defendant's asserted 

reasons for the adverse action are 

pretextual.  Id. 

 

44.  Ms. Davidowitz claims that her complaints to  

Mr. Koenig and to Ms. Ensigner were complaints about sex 

discrimination and therefore were statutorily protected activity 

and that she suffered adverse employment action because of them.  

The facts found do not establish a complaint about sex 

discrimination.   

45.  Ms. Davidowitz complained of plainly unprofessional 

conduct by Mr. Desensi, including use of foul language, and 

harassment by Ms. McKenna, a co-worker with whom she was 

feuding.  A single incident of unprofessional behavior that 

included use of foul language by an angry supervisor, even the 

term "bitch" directed at a female twice in a single 
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conversation, would not amount to discrimination on account of 

gender.   

46.  The adverse employment action here is termination from 

the Boynton Beach Ale House.  By the time Ms. Davidowitz spoke 

to Mr. Koenig, the decision to terminate her from the Boynton 

Beach Ale House had been made.  Therefore her complaint to  

Mr. Koenig could not have been the cause for her termination.   

47.  When Ms. Davidowitz spoke to Ms. Ensinger,  

Ms. Davidowitz had already been terminated.  Consequently, the 

termination could not have been causally related to her 

conversation with Ms. Ensinger. 

48.  The facts do not support Ms. Davidowitz's claims of 

sexual discrimination and retaliation. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny the Petition of Patricia Davidowitz in FCHR Case 

Number 2009-02875. 
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DONE AND ENTERED this 17th day of September, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of September, 2010. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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