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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSEMARY CHAVEZ, 
 
     Petitioner, 
 
vs. 
 
LOWE'S HOME CENTERS, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case Nos. 09-0095 
          09-5280 

  
RECOMMENDED ORDER 

 
A formal hearing was conducted in these consolidated cases 

on April 12, 2010, in Gainesville, Florida, before Lawrence P. 

Stevenson, a duly-designated Administrative Law Judge with the 

Division of Administrative Hearings. 

APPEARANCES 
 

 For Petitioner:  Rosemary Chavez, pro se
                      1966 Southwest 69th Drive 
                      Gainesville, Florida  32607 
 
 For Respondent:  Thomas R. Brice, Esquire 
                      McGuireWoods, LLP 
                      50 North Laura Street, Suite 3300 
                      Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Lowe's Home Centers, Inc. 

(“Lowes”)1 committed unlawful employment practices contrary to 

Section 760.10, Florida Statutes (2008),2/ by discriminating 

against Petitioner based on her gender or national origin 



(Hispanic) in its allowance of a hostile work environment, or by 

discharging Petitioner from her employment in retaliation for 

engaging in protected conduct.   

PRELIMINARY STATEMENT 

On or about June 5, 2008, Petitioner Rosemary Chavez 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

(the "First Complaint") against Lowes.  Petitioner alleged that 

she had been wrongfully subjected to discipline, continuing 

harassment (including threats of physical violence), and an 

involuntary transfer, and further stated as follows: 

1)  Lowe's #2365 Store Manager gave me a 
Final Notice on 5/2/08 which was 
premeditated because things were said that 
were not true.  I gave superior quality of 
excellence and I have gained recognition in 
Commercial Sales.  I am knowledgeable and 
graduated from Building Trades.  It gives me 
great pleasure to help people out.  I know 
projects, materials, multi-task, etc.  I can 
produce a long list.  I handled $400,000 
projects.  I am a good person.  I do not 
swear or curse.  I love my job and people. 
 
2)  I endured eight months of slurs based on 
my gender and my national origin by co-
worker Mr. John Wayne Edwards.  He 
threatened me by telling me if I wasn’t a 
woman, he’d beat me up in the parking lot.  
Mr. Edwards said, “We need to build a fence 
around the Mexican border” on three 
occasions.  The harassment was reported in 
writing to several Managers but no 
corrective action was taken.  I did not even 
get a response. 
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3)  I was involuntarily transferred from 
Commercial Sales as a result of the Final 
Notice.  At the time, I was handling a 
$300,000 project which I feel I am owed the 
commission. 
 

The FCHR investigated Petitioner's Complaint.  FCHR 

Investigative Specialist Emily Davis issued an investigative 

memorandum on November 5, 2008.  The memorandum recited 

Petitioner's allegations, detailed the findings of Ms. Davis’ 

investigation, and then concluded that there was not reasonable 

cause to believe either that Lowes had subjected Petitioner to 

unlawful discrimination based on her national origin or her sex, 

or Lowes unlawfully subjected Petitioner to hostile working 

environment harassment. 

In a letter dated December 3, 2008, the FCHR issued its 

determination that there was no reasonable cause to believe that 

an unlawful employment practice occurred as alleged by the First 

Complaint. 

On January 5, 2009, Petitioner timely filed a Petition for 

Relief with the FCHR.  On January 8, 2009, the FCHR referred the 

case to the Division of Administrative Hearings (“DOAH”).  The 

case was issued DOAH Case No. 09-0095 and was initially 

scheduled to be held on April 6 and 7, 2009. 

On March 30, 2009, Petitioner filed an Employment Charge of 

Retaliation against Lowes (the “Second Complaint”).  Petitioner 

alleged that she had been retaliated against because she filed a 
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formal complaint of discrimination against her employer.  

Petitioner stated that Lowes was notified of her charge on 

June 6, 2008, and terminated her employment on August 8, 2008, 

after four years of employment. 

On August 20, 2009, FCHR investigation specialist Pamella 

Dupree issued an investigative memorandum finding there was no 

reasonable cause to believe that Lowes unlawfully discriminated 

against Petitioner in retaliation for her initial complaint.  On 

August 27, 2009, the FCHR issued its determination that there 

was no reasonable cause to believe that an unlawful employment 

practice occurred as alleged by the Second Complaint. 

On or about September 23, 2009, Petitioner timely filed a 

second Petition for Relief with the FCHR.  On September 28, 

2009, the FCHR referred the case to DOAH.  The case was issued 

DOAH Case No. 09-5280.  By order dated October 6, 2009, DOAH 

Case Nos. 09-0095 and 09-5280 were consolidated for hearing.  

The consolidated cases were scheduled for hearing on April 12 

through 14, 2010.  The hearing was convened and completed on 

April 12, 2010. 

At the hearing, Petitioner testified on her own behalf and 

presented the testimony of Lowes employees Cynthia Leland and 

Albert Conerly.  Petitioner offered no exhibits.  Lowes 

presented the testimony of Chris Bayne and Lowes employees John 

Wayne Edwards, Charles Raulerson, Lynette White, and excerpts 
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from the deposition testimony of Karla Daubney.3/  Lowes' 

Exhibits 1 through 6, 9 through 13, 17 through 23, 26, 27, 40, 

and 42 through 46 were admitted into evidence.  Petitioner 

testified in rebuttal. 

The two-volume transcript was filed at the Division of 

Administrative Hearings on May 5, 2010.  On May 17, 2010, Lowes 

filed a motion for extension of the time to file its proposed 

recommended order, which was granted by order dated May 20, 

2010.  In accordance with the order granting extension, Lowes 

filed its Proposed Recommended Order on June 14, 2010.  Without 

objection, Petitioner filed her Proposed Recommended Order on 

June 18, 2010. 

FINDINGS OF FACT 

1.  Lowes is an employer as that term is defined in 

Subsection 760.02(7), Florida Statutes.     

 2.  In November 2004, Petitioner, a Mexican-American 

female, was hired by Lowes to work at store number 2365 in 

Gainesville as a Commercial Sales Associate (“CSA”) in the 

Commercial Sales department, which serves contractors and large 

institutional customers.  Petitioner’s primary duty was to 

assist customers in the selection, demonstration and purchase of 

products. 

3.  At the time she was hired, Petitioner received from 

Lowes copies of the following documents: Lowes' Code of Ethics, 
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Lowes' Equal Employment Opportunity Policy, Lowes' No Harassment 

Policy, and Lowes' Performance Management Policy 315 setting 

forth the company’s standards of conduct and discipline.  These 

policies were in effect during the entirety of Petitioner’s 

employment at Lowes. 

4.  Lowes' Code of Ethics specifically provides that 

employees “must maintain the confidentiality of information 

entrusted to them by Lowes or its suppliers or customers,” 

unless such disclosure is authorized by the company’s lawyers or 

is required by law.  Lowes' Equal Employment Opportunity Policy 

provides that all reports and investigations of harassment “will 

be treated confidentially to the extent possible, and with the 

utmost discretion.”  Lowes' Performance Management Policy 315 

provides that unauthorized disclosure of company information is 

a “Class A violation,” which will normally subject an employee 

to immediate termination on the first occurrence. 

5.  Petitioner’s allegations of harassment and hostile work 

environment center on a single Lowes co-worker, John Wayne 

Edwards.  Mr. Edwards was another CSA in Commercial Sales.  He 

had no supervisory authority over Petitioner and exercised no 

control over the terms and conditions of Petitioner’s 

employment.  Petitioner has not alleged that Mr. Edwards 

subjected her to any unwanted sexual comments, sexual touching, 

or sexual advances. 
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6.  Petitioner’s factual allegations against Mr. Edwards 

involve three incidents.  The first incident, in September 2007, 

was an argument between Petitioner and Mr. Edwards at work.  

Petitioner accused Mr. Edwards of taking a customer file from 

her.  Mr. Edwards denied taking the file, pointing out to 

Petitioner that he had no reason to take her file.  If 

Mr. Edwards wanted the information contained in Petitioner’s 

customer file, he could simply take it from the Commercial Sales 

department’s computer.   

7.  Petitioner called Mr. Edwards a liar.  Mr. Edwards 

denied being a liar.  Petitioner said, “I’m going to get you.”  

Mr. Edwards asked Petitioner what she meant by that statement, 

and Petitioner called him coward.  Mr. Edwards then said to 

Petitioner, “If you were a man, me and you’d go across the 

street right now and settle this.” 

8.  Petitioner reported the incident to Lynette White, the 

Human Relations (“HR”) manager for Lowes store number 2365, 

alleging that Mr. Edwards had threatened to beat her up in the 

parking lot.4/  Ms. White investigated the matter, interviewing 

Petitioner, Mr. Edwards and two or three other CSAs who 

witnessed the incident.  Ms. White concluded that Mr. Edwards 

had not threatened any physical harm to Petitioner, but that 

Mr. Edwards’ statement was nonetheless inappropriate.  She 

counseled Mr. Edwards to take care in his workplace 

 7



conversations so that no one could construe anything he said as 

a threat, and to avoid contact with Petitioner whenever 

possible. 

9.  The second of the three incidents occurred on or about 

October 2, 2007.  According to Petitioner, she was standing near 

a filing cabinet in Commercial Sales.  Mr. Edwards was “talking 

and talking and talking,” “bragging about all sorts of stuff.”  

Petitioner told Mr. Edwards not to talk to her, but he continued 

in a very loud voice.  Then, when he was finished bragging and 

talking, Mr. Edwards rushed toward the filing cabinet “like a 

football player” and hit the cabinet hard.  Petitioner testified 

that Mr. Edwards hurt himself and ran and told management.  

Store managers came running to make sure that Petitioner was not 

hurt in the incident. 

10.  Mr. Edwards had no recollection of such an incident.  

He stated that there are three CSAs and an assistant in an area 

that is 12 feet long and 42 inches wide, with a filing cabinet 

that is in use directly behind the computer work stations.  It 

is unavoidable that people moving through such a space will 

touch or bump one another.  Mr. Edwards was positive he would 

have excused himself if he inadvertently bumped Petitioner, and 

denied ever doing anything that could be construed as “charging” 

at the filing cabinet with the intention of hurting or 

frightening Petitioner. 
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11.  Ms. White investigated this incident, interviewing 

Petitioner, Mr. Edwards, and other persons who were in the area 

when the incident allegedly occurred.  During her interview with 

Ms. White, Petitioner conceded that neither Mr. Edwards nor the 

file cabinet touched her.  Ms. White asked Petitioner to show 

her how the incident occurred, using a file cabinet in 

Ms. White’s office.  Petitioner was unable to show a scenario 

that, in Ms. White's words, “added up to someone coming towards 

you to attack you.”  The two other employees who had been in the 

area saw nothing to indicate that Mr. Edwards made contact with 

or sought to harm Petitioner.  Ms. White concluded that, at 

most, Mr. Edwards accidentally bumped the file cabinet while 

Petitioner was nearby. 

12.  As to the third incident, Petitioner alleged that on 

three or four occasions in early 2008, Mr. Edwards approached 

her and, apropos of nothing, announced, “We need to build a 

fence around the Mexican border.”  Petitioner testified that 

these bigoted comments were clearly intended to intimidate her 

and cast aspersions on her heritage.  Petitioner took this 

complaint to Karla Daubney, then Lowes' HR district manager.  

Ms. Daubney investigated Petitioner’s complaint by interviewing 

Petitioner, Mr. Edwards, and other employees in Commercial 

Sales. 
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13.  Mr. Edwards denied making a comment about “building a 

fence around the Mexican border.”  He testified that the only 

possible source for Petitioner’s allegation (aside from sheer 

invention) was a conversation he had with a male co-worker about 

the Iraq War.  Mr. Edwards had stated his opinion that the 

United States would be better off bringing its soldiers home 

from Iraq and using the savings to shore up our borders with 

Mexico and Canada.5/  He had no idea whether Petitioner was 

within earshot during this conversation, and denied ever making 

anti-Mexican comments, whether or not they were aimed at 

Petitioner.   

14.  Mr. Edwards testified that this allegation was 

particularly hurtful because he is the adoptive father of two 

Mexican children, a brother and sister.  At the time Mr. Edwards 

adopted them, the girl was three years old and the boy was nine 

months old.  The children are now adults.  Mr. Edwards’ daughter 

is a surgeon, and his son is in the air-conditioning business. 

15.  After her investigation, Ms. Daubney concluded that 

Petitioner’s allegations were unsupported by the evidence.  

Mr. Edwards was not disciplined for this incident. 

16.  At the final hearing in this matter, Petitioner and 

Mr. Edwards testified about all three incidents.  Petitioner 

produced two witnesses, neither of whom witnessed any of these 

events first-hand or had any clear recollection of the incidents 
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as related by Petitioner.  No witness other than Petitioner 

characterized Mr. Edwards as anything other than a good Lowes 

employee and a solid citizen.  Far from allowing a hostile work 

environment, Lowes diligently investigated every accusation made 

by Petitioner.  Mr. Edwards was by far the more credible 

witness, and was genuinely puzzled as to why Petitioner had 

selected him as the continuing focus of her ire. 

17.  The evidence indicated that Petitioner had job 

performance issues that predated her odd vendetta against 

Mr. Edwards.  She received an “Initial Notice” on November 6, 

2006, for failure to follow up on various customer orders. 

18.  On May 2, 2008, Petitioner received a “Final Notice,” 

the last step in Lowes' progressive discipline system prior to 

termination.  Petitioner had used Lowes' confidential customer 

contact information to telephone a regular commercial customer, 

Justice Steele, at his home.  Shortly after this conversation, 

Mr. Steele telephoned Charles Raulerson, the manager of store 

number 2365, to complain about Petitioner’s unprofessional 

conduct.  Mr. Steele followed up the phone call with a letter, 

dated April 25, 2008, which stated as follows, verbatim: 

The evening of April 23, at approximately 
6:30 P.M., I received a call from Rosie 
[Chavez] in Commercial Sales when I answered 
she proceeded to tell me that, she had heard 
John and I talking earlier.  So I asked her 
what the problem was?  At this point she 
started to tell me I had no right to 
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critique her work, I tried to explain to her 
that I was quite unhappy that she had lost 
one order of mine and had mixed up another 
one in the same week.  And had I known she 
was there I would have spoken to her face to 
face, at this point she became very 
argumentative and started telling me how she 
was the only person who did her job in 
commercial sales.  And her co-workers where 
[sic] lazy and stupid that they should not 
even be there, personally I thought this was 
very very unprofessional on her part.  Not 
to mention calling me at home considering I 
am in the store almost daily placing orders, 
getting estimates, etc.  In the years I have 
been doing business with your company I 
always found the staff to be quite 
knowledgeable an courtesy I’m surprised that 
you would allow an employee to act in this 
manner.  I’m aware you do your best to 
screen employees but if this issue is not 
addressed I will not continue doing any 
further business with your company.  Thank 
you for your attention to this matter.   

 
19.  In her meeting with Mr. Raulerson about Mr. Steele’s 

complaint, Petitioner asserted that her boss could not tell her 

what to do on her own time, and that Mr. Steele was lying about 

her phone conversation with him.6/  Mr. Raulerson attempted to 

explain that Petitioner was conducting Lowes business when she 

called Mr. Steele, and she was therefore a representative of 

Lowes whether or not the call was placed from the store.  

Petitioner continued to assert that she could do anything she 

wanted if she was not physically at the store. 

20.  Mr. Raulerson issued the Final Notice and transferred 

Petitioner to the position of cashier in response to 
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Mr. Steele’s complaint.7/  The transfer was a lateral move, 

involving no change in Petitioner’s employee status or pay.  

During the meeting at which the Final Notice was issued, 

Mr. Raulerson reminded Petitioner of Lowes' confidentiality 

policies and provided her with another copy of Performance 

Management Policy 315. 

21.  The referenced Performance Management Policy would 

have allowed Mr. Raulerson to terminate Petitioner’s employment 

for her unauthorized use of confidential customer information.  

However, Mr. Raulerson decided to give Petitioner another chance 

to salvage her job, away from the Commercial Sales department.8/

22.  On July 25, 2008, Mr. Raulerson received another 

complaint about Petitioner from Lowes customer Chris Bayne.  

Mr. Bayne was a registered nurse working in the emergency room 

at North Florida Regional Medical Center in Gainesville.  On 

July 24, 2008, Petitioner phoned Mr. Bayne at his private cell 

phone number, which he had given to Lowes two years previously 

when buying lumber.  Mr. Bayne was without knowledge of 

Petitioner’s grievances against Mr. Edwards, Mr. Raulerson 

and/or Lowes.   

23.  Nonetheless, Petitioner caused Mr. Bayne to leave the 

emergency room in the middle of a procedure to take her phone 

call.  Petitioner solicited Mr. Bayne to write a letter of 

character reference for her, to be used in a discrimination 
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lawsuit against Lowes.  Mr. Bayne had no idea what Petitioner 

was talking about.  In an effort to get her off the phone and 

get back to his job, Mr. Bayne gave Petitioner his email address 

and told her to send any information via that route. 

24.  After work, with more time to think about the call, 

Mr. Bayne became increasingly disturbed.  He wondered how 

Petitioner had obtained his private phone number and began to 

worry about identity theft.  The next morning, he telephoned 

Lowes and complained to Mr. Raulerson.  Mr. Bayne later sent 

Mr. Raulerson a copy of the letter that Petitioner had emailed 

to Mr. Bayne.  The letter read as follows: 

Hi.  As many of you already know, I have 
been demoted to cashier.  Mr. Justice Steele 
wrote a letter to Lowe's.  According to 
Mr. Charlie Raulerson, store manager and 
Mr. Tom Bragdon, operation manager, 
Mr. Steele claimed that I called him on his 
personal time and that I argued with him. 
 
I always follow up on my orders.  I 
overheard Mr. Steele tell someone that I 
lost his order.  So I called him up to find 
out what happened and what is going on.  I 
had informed Mr. Steele that I will be 
placing a copy of his estimate in front of 
his file folder because he had not paid for 
it yet.  The copy was still there in front 
of his file folder.  There was no argument. 
 
There were a couple of other things that 
were mentioned in which not a single word 
was brought up.  I asked Charlie Raulerson 
the store manager for a copy of the letter 
and he refused to show me the letter because 
it was Lowe's property. 
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I am defending myself.  There is more than 
what you know is going on.  I have been 
discriminated based on my national origin 
and my gender now for over eight months at 
Lowe's #2365 in Gainesville Florida on 13th 
Street.  You are my fifth proof.  I am 
knowledgeable about construction.  I 
graduated from Building Trades.  I loved my 
job and I loved the people.  Please submit a 
character reference to Emily Davis, EEOC 
Investigator (Equal Employment Opportunity 
Commission) at 
Emily.davis@fchr.myflorida.com.  For those 
who do not have e-mail, please mail 
reference to 2009 Apalachee Parkway, Suite 
200, Tallahassee, FL 32301-4857.  Tell her 
everything you know.  Do not fear anything.  
The reference letter is not going to Lowe's.  
It is going to Emily Davis only.  Everything 
is strictly confidential.  Ms. Davis is 
currently investigating my case 
#15D200800721. 
 
Please keep me in your prayers.  In 
addition, please give a copy of this letter 
to the prayer group at your church and ask 
them to pray for me. 
 
Please pass the word around because I did 
not get everyone’s phone number since I was 
immediately demoted to cashier on May 2, 
2008, on a Final Notice.  Please ask 
everyone to e-mail Emily Davis or write to 
her. 
 
Please help me and thank you for your help. 
 
Rosie 
 

25.  At the hearing, Petitioner testified that she sent 

this letter to hundreds of people.  As the text indicates, most 

of the recipients were current or former Lowes employees, but 

many were customers such as Mr. Bayne.  None of the recipients 
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had any personal knowledge of Petitioner’s allegations.  

Petitioner appeared to have no understanding that her actions 

were in clear violation of Lowes' confidentiality policies, not 

to mention common sense. 

26.  Mr. Raulerson asked Ms. Daubney to investigate 

Mr. Bayne’s complaint.  Ms. Daubney interviewed Petitioner in an 

attempt to understand why she called Mr. Bayne.  Petitioner 

refused to answer Ms. Daubney’s questions.  She insisted that 

her conversation with Mr. Bayne was none of Lowes' business. 

27.  Mr. Raulerson testified that Mr. Bayne’s complaint 

provided more than adequate grounds for terminating Petitioner’s 

employment, but that he decided to give Petitioner yet another 

chance to turn her situation around and become a productive 

employee. 

28.  Shortly after investigating Mr. Bayne’s complaint and 

learning that Petitioner had used Lowes' confidential business 

records to circulate her own complaint to hundreds of people, 

Ms. Daubney received a copy of a memorandum written by Linda 

Brown, Records Bureau Chief of the Alachua County Sheriff’s 

Office.  Ms. Brown was the supervisor of Nanci Middleton, the 

wife of Larry Middleton, one of Petitioner’s co-workers at 

Lowes.  Ms. Brown’s memo stated that she had received a 

telephone call from Petitioner seeking to discuss “an EEOC issue 

of discrimination” involving Mr. Middleton, and asking to speak 

 16



with Ms. Middleton.  Ms. Brown told Petitioner that it was 

inappropriate to contact Ms. Middleton at work about an issue 

unrelated to the Alachua County Sheriff’s Office. 

29.  Petitioner testified as to her purpose in phoning 

Ms. Brown.  Petitioner sought permission to eavesdrop on a 

proposed conversation between the Middletons, during which 

Mr. Middleton would somehow be urged by his wife to “tell the 

truth” about Mr. Edwards’ “fence around the Mexican border” 

statements.  Petitioner wanted Ms. Brown to join her in 

eavesdropping on this conversation in order to serve as 

Petitioner’s witness in her discrimination case.  Not 

surprisingly, Ms. Brown declined Petitioner’s proposition. 

30.  Ms. Daubney concluded that Petitioner’s telephone call 

to Ms. Brown violated Lowes' confidentiality policies.  In 

consultation with Ms. Raulerson, Ms. Daubney decided to 

terminate Petitioner’s employment with Lowes, effective 

August 8, 2008.  The grounds for Petitioner’s termination were 

repeated customer complaints about Petitioner’s job performance 

and intrusions into customers’ privacy, and her repeated 

violations of Lowes' confidentiality policies despite numerous 

warnings.   

31.  Petitioner’s position, repeated in her testimony at 

the hearing, was that Chapter 760, Florida Statutes, gave her 

the right to “defend” herself in any way she deemed appropriate, 
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and to contact anyone who might help her, regardless of whether 

they had any knowledge of or connection to her disputes with 

Lowes.  Petitioner refused to acknowledge that any of her 

actions had been inappropriate. 

32.  Petitioner offered no evidence to establish that her 

employment was terminated because of her gender or national 

origin.  Petitioner testified that her firing was unrelated to 

her national origin or her gender. 

33.  Petitioner offered no credible evidence that Lowes 

discriminated against her because of her national origin or her 

gender, subjected her to harassment because of her national 

origin or gender, or retaliated against her in violation of 

Chapter 760, Florida Statutes. 

34.  Petitioner offered no credible evidence to support her 

factual allegations against Mr. Edwards.  The evidence did not 

establish that Mr. Edwards threatened physical harm to 

Petitioner or made derogatory remarks to Petitioner regarding 

her national origin. 

35.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Lowes for 

terminating Petitioner’s employment. 

36.  The evidence established that Petitioner’s First and 

Second Complaints were devoid of merit.  The evidence 
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established that Lowes showed great forbearance in not firing 

Petitioner well before August 8, 2008.    

CONCLUSIONS OF LAW 

37. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2009). 

38. The Florida Civil Rights Act of 1992 (the “Florida 

Civil Rights Act” or the “Act”), Chapter 760, Florida Statutes, 

prohibits discrimination in the workplace, and prohibits 

retaliation against an employee for engaging in protected 

activity such as filing a charge of discrimination with the 

FCHR.    

39. Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
   * * * 
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
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practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

40. Lowes is an "employer" as defined in Subsection 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 
15 or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person. 
 

41. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under Section 760.10, Florida 

Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Florida State University v. Sondel, 

685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996); Florida Department 

of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

42. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 
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burden shifts to Lowes, as the employer, to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-discriminatory reason.  

If the employer rebuts the prima facie case, the burden shifts 

back to Petitioner to show by a preponderance of evidence that 

Lowes' proffered reasons for its adverse employment decision 

were pretextual.  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

43.  In order to prove a prima facie case of unlawful 

employment discrimination under Chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) she is a member of the 

protected group; (2) she was subject to adverse employment 

action; (3) Lowes treated similarly situated employees outside 

of her protected classifications more favorably; and 

(4) Petitioner was qualified to do the job and/or was performing 

her job at a level that met Lowes’ legitimate expectations.  

See, e.g., Jiles v. United Parcel Service, Inc., 360 Fed. Appx. 

61, 64 (11th Cir. 2010); Knight v. Baptist Hospital of Miami, 

Inc., 330 F.3d 1313, 1316 (11th Cir. 2003); Williams v. Vitro 

Services Corporation, 144 F.3d 1438, 1441 (11th Cir. 1998); 

McKenzie v. EAP Management Corp., 40 F. Supp. 2d 1369, 1374-75 

(S.D. Fla. 1999). 

44. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 
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45. Petitioner established that she is a member of a 

protected group, in that she is a Mexican-American (Hispanic) 

female.  Petitioner was subject to an adverse employment action 

insofar as she was terminated.  Petitioner was qualified to 

perform the job of cashier, the job she held at the time of her 

dismissal, though her actual job performance was less than 

adequate.   

46.  Petitioner presented no evidence that her race, 

nationality or gender played any role in her termination or in 

her failure to achieve promotion at Lowes.  She presented no 

evidence, aside from her own less-than-reliable testimony, that 

any similarly situated employee was treated any better than was 

Petitioner.  The evidence indicated that at least one similarly 

situated white male employee was fired immediately for a single  

violation of the same confidentiality policies for which 

Petitioner received repeated warnings prior to her dismissal.  

Having failed to establish this element, Petitioner has not 

established a prima facie case of employment discrimination.  

47.  Even if Petitioner had met the burden, Lowes presented 

evidence of legitimate, non-discriminatory reasons for 

disciplining and terminating Petitioner, thereby rebutting any 

presumption of racial or color discrimination.  The evidence 

presented by Lowes established that Petitioner was given a Final 

Notice and transferred to a cashier’s position after the company 
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investigated the incident involving Mr. Steele.  Petitioner 

disputed the facts surrounding the incident, but did not dispute 

that this was Lowes' reason for disciplining her.  There was no 

showing that Lowes' reasons for the Final Notice and transfer of 

Petitioner were pretextual. 

48.  The evidence presented by Lowes established that 

Petitioner’s employment with Lowes was terminated in the 

immediate aftermath of Petitioner’s entirely improper 

eavesdropping request to the supervisor of the wife of 

Petitioner’s co-worker.  Ms. Daubney and Mr. Raulerson were also 

cognizant of the repeated customer complaints against Petitioner 

and Petitioner’s repeated violations of Lowes' confidentiality 

policies despite repeated warnings and specific instruction to 

the contrary.  Petitioner admitted that she repeatedly violated 

Lowes' confidentiality policies by discussing details of on-

going investigations with other employees, customers, and 

persons entirely outside the orbit of Lowes, such as Ms. Brown.  

Petitioner admitted to sending correspondence relating to her 

complaints against Lowes to hundreds of persons, none of whom 

had any personal knowledge of her claims. 

49.  Lowes' reasons for disciplining Petitioner and 

ultimately terminating her employment were legitimate and non-

discriminatory.  Petitioner presented no evidence that her 

firing was in retaliation for her filing a complaint with the 
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FCHR.  Petitioner was fortunate not to have been fired before 

August 8, 2008, for reasons unrelated to her national origin or 

gender.  Petitioner wholly failed to prove that the reasons 

given by Lowes for firing her are pre-textual. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Lowe's Home Centers, Inc., did 

not commit any unlawful employment practices and dismissing the 

Petitions for Relief filed in these consolidated cases. 

DONE AND ENTERED this 31st day of August, 2010, in 

Tallahassee, Leon County, Florida. 

S                    
LAWRENCE P. STEVENSON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of August, 2010. 
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ENDNOTES 
 
1/  For reading clarity, "Lowe's" has been shortened to "Lowes" in 
the text of this Recommended Order, except when used in direct 
quotations. 
 
2/  Citations shall be to Florida Statutes (2008), unless 
otherwise specified.  Petitioner was given a “Final Notice” 
(Lowes’ last step in progressive discipline before termination) 
on May 5, 2008, then was discharged from her position with Lowes 
on August 8, 2008.  Section 760.10, Florida Statutes, has been 
unchanged since 1992. 
 
3/   Ms. Daubney’s entire deposition was admitted as Lowes’ 
Exhibit 46, with the understanding that Lowes would file the 
deposition transcript at DOAH prior to the submission of 
proposed recommended orders.  However, the deposition was never 
filed.  Therefore, the only portions of Ms. Daubney’s testimony 
that have formed the basis for findings of fact are excerpts 
read into the record at the final hearing. 
 
4/  As these cases have progressed, Petitioner’s description of 
this incident has intensified to an allegation that Mr. Edwards 
threatened her life. 
 
5/  Mr. Edwards stated that at the time of this conversation, 
there had been talk in the news about “suitcase nukes” being 
smuggled into the United States through Canada. 
 
6/  A theme of the hearing was Petitioner’s persistent denial of 
the consistent observations by co-workers and Lowes customers 
that she is inordinately argumentative.  Petitioner’s behavior 
throughout the hearing confirmed the accuracy of those 
observations. 
   
7/  As noted in the Preliminary Statement, supra, this Final 
Notice was the precipitating event to Petitioner’s filing of the 
First Complaint. 
 
8/  During roughly the same time period, Mr. Raulerson terminated 
the employment of a white male CSA for using confidential 
customer contact information to telephone a customer and ask her 
out on a date. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSEMARY CHAVEZ, 
 
     Petitioner, 
 
vs. 
 
LOWE'S HOME CENTERS, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case Nos. 09-0095 
          09-5280 

  
RECOMMENDED ORDER 

 
A formal hearing was conducted in these consolidated cases 

on April 12, 2010, in Gainesville, Florida, before Lawrence P. 

Stevenson, a duly-designated Administrative Law Judge with the 

Division of Administrative Hearings. 

APPEARANCES 
 

 For Petitioner:  Rosemary Chavez, pro se
                      1966 Southwest 69th Drive 
                      Gainesville, Florida  32607 
 
 For Respondent:  Thomas R. Brice, Esquire 
                      McGuireWoods, LLP 
                      50 North Laura Street, Suite 3300 
                      Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Lowe's Home Centers, Inc. 

(“Lowes”)1 committed unlawful employment practices contrary to 

Section 760.10, Florida Statutes (2008),2/ by discriminating 

against Petitioner based on her gender or national origin 



(Hispanic) in its allowance of a hostile work environment, or by 

discharging Petitioner from her employment in retaliation for 

engaging in protected conduct.   

PRELIMINARY STATEMENT 

On or about June 5, 2008, Petitioner Rosemary Chavez 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

(the "First Complaint") against Lowes.  Petitioner alleged that 

she had been wrongfully subjected to discipline, continuing 

harassment (including threats of physical violence), and an 

involuntary transfer, and further stated as follows: 

1)  Lowe's #2365 Store Manager gave me a 
Final Notice on 5/2/08 which was 
premeditated because things were said that 
were not true.  I gave superior quality of 
excellence and I have gained recognition in 
Commercial Sales.  I am knowledgeable and 
graduated from Building Trades.  It gives me 
great pleasure to help people out.  I know 
projects, materials, multi-task, etc.  I can 
produce a long list.  I handled $400,000 
projects.  I am a good person.  I do not 
swear or curse.  I love my job and people. 
 
2)  I endured eight months of slurs based on 
my gender and my national origin by co-
worker Mr. John Wayne Edwards.  He 
threatened me by telling me if I wasn’t a 
woman, he’d beat me up in the parking lot.  
Mr. Edwards said, “We need to build a fence 
around the Mexican border” on three 
occasions.  The harassment was reported in 
writing to several Managers but no 
corrective action was taken.  I did not even 
get a response. 
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3)  I was involuntarily transferred from 
Commercial Sales as a result of the Final 
Notice.  At the time, I was handling a 
$300,000 project which I feel I am owed the 
commission. 
 

The FCHR investigated Petitioner's Complaint.  FCHR 

Investigative Specialist Emily Davis issued an investigative 

memorandum on November 5, 2008.  The memorandum recited 

Petitioner's allegations, detailed the findings of Ms. Davis’ 

investigation, and then concluded that there was not reasonable 

cause to believe either that Lowes had subjected Petitioner to 

unlawful discrimination based on her national origin or her sex, 

or Lowes unlawfully subjected Petitioner to hostile working 

environment harassment. 

In a letter dated December 3, 2008, the FCHR issued its 

determination that there was no reasonable cause to believe that 

an unlawful employment practice occurred as alleged by the First 

Complaint. 

On January 5, 2009, Petitioner timely filed a Petition for 

Relief with the FCHR.  On January 8, 2009, the FCHR referred the 

case to the Division of Administrative Hearings (“DOAH”).  The 

case was issued DOAH Case No. 09-0095 and was initially 

scheduled to be held on April 6 and 7, 2009. 

On March 30, 2009, Petitioner filed an Employment Charge of 

Retaliation against Lowes (the “Second Complaint”).  Petitioner 

alleged that she had been retaliated against because she filed a 
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formal complaint of discrimination against her employer.  

Petitioner stated that Lowes was notified of her charge on 

June 6, 2008, and terminated her employment on August 8, 2008, 

after four years of employment. 

On August 20, 2009, FCHR investigation specialist Pamella 

Dupree issued an investigative memorandum finding there was no 

reasonable cause to believe that Lowes unlawfully discriminated 

against Petitioner in retaliation for her initial complaint.  On 

August 27, 2009, the FCHR issued its determination that there 

was no reasonable cause to believe that an unlawful employment 

practice occurred as alleged by the Second Complaint. 

On or about September 23, 2009, Petitioner timely filed a 

second Petition for Relief with the FCHR.  On September 28, 

2009, the FCHR referred the case to DOAH.  The case was issued 

DOAH Case No. 09-5280.  By order dated October 6, 2009, DOAH 

Case Nos. 09-0095 and 09-5280 were consolidated for hearing.  

The consolidated cases were scheduled for hearing on April 12 

through 14, 2010.  The hearing was convened and completed on 

April 12, 2010. 

At the hearing, Petitioner testified on her own behalf and 

presented the testimony of Lowes employees Cynthia Leland and 

Albert Conerly.  Petitioner offered no exhibits.  Lowes 

presented the testimony of Chris Bayne and Lowes employees John 

Wayne Edwards, Charles Raulerson, Lynette White, and excerpts 
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from the deposition testimony of Karla Daubney.3/  Lowes' 

Exhibits 1 through 6, 9 through 13, 17 through 23, 26, 27, 40, 

and 42 through 46 were admitted into evidence.  Petitioner 

testified in rebuttal. 

The two-volume transcript was filed at the Division of 

Administrative Hearings on May 5, 2010.  On May 17, 2010, Lowes 

filed a motion for extension of the time to file its proposed 

recommended order, which was granted by order dated May 20, 

2010.  In accordance with the order granting extension, Lowes 

filed its Proposed Recommended Order on June 14, 2010.  Without 

objection, Petitioner filed her Proposed Recommended Order on 

June 18, 2010. 

FINDINGS OF FACT 

1.  Lowes is an employer as that term is defined in 

Subsection 760.02(7), Florida Statutes.     

 2.  In November 2004, Petitioner, a Mexican-American 

female, was hired by Lowes to work at store number 2365 in 

Gainesville as a Commercial Sales Associate (“CSA”) in the 

Commercial Sales department, which serves contractors and large 

institutional customers.  Petitioner’s primary duty was to 

assist customers in the selection, demonstration and purchase of 

products. 

3.  At the time she was hired, Petitioner received from 

Lowes copies of the following documents: Lowes' Code of Ethics, 

 5



Lowes' Equal Employment Opportunity Policy, Lowes' No Harassment 

Policy, and Lowes' Performance Management Policy 315 setting 

forth the company’s standards of conduct and discipline.  These 

policies were in effect during the entirety of Petitioner’s 

employment at Lowes. 

4.  Lowes' Code of Ethics specifically provides that 

employees “must maintain the confidentiality of information 

entrusted to them by Lowes or its suppliers or customers,” 

unless such disclosure is authorized by the company’s lawyers or 

is required by law.  Lowes' Equal Employment Opportunity Policy 

provides that all reports and investigations of harassment “will 

be treated confidentially to the extent possible, and with the 

utmost discretion.”  Lowes' Performance Management Policy 315 

provides that unauthorized disclosure of company information is 

a “Class A violation,” which will normally subject an employee 

to immediate termination on the first occurrence. 

5.  Petitioner’s allegations of harassment and hostile work 

environment center on a single Lowes co-worker, John Wayne 

Edwards.  Mr. Edwards was another CSA in Commercial Sales.  He 

had no supervisory authority over Petitioner and exercised no 

control over the terms and conditions of Petitioner’s 

employment.  Petitioner has not alleged that Mr. Edwards 

subjected her to any unwanted sexual comments, sexual touching, 

or sexual advances. 
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6.  Petitioner’s factual allegations against Mr. Edwards 

involve three incidents.  The first incident, in September 2007, 

was an argument between Petitioner and Mr. Edwards at work.  

Petitioner accused Mr. Edwards of taking a customer file from 

her.  Mr. Edwards denied taking the file, pointing out to 

Petitioner that he had no reason to take her file.  If 

Mr. Edwards wanted the information contained in Petitioner’s 

customer file, he could simply take it from the Commercial Sales 

department’s computer.   

7.  Petitioner called Mr. Edwards a liar.  Mr. Edwards 

denied being a liar.  Petitioner said, “I’m going to get you.”  

Mr. Edwards asked Petitioner what she meant by that statement, 

and Petitioner called him coward.  Mr. Edwards then said to 

Petitioner, “If you were a man, me and you’d go across the 

street right now and settle this.” 

8.  Petitioner reported the incident to Lynette White, the 

Human Relations (“HR”) manager for Lowes store number 2365, 

alleging that Mr. Edwards had threatened to beat her up in the 

parking lot.4/  Ms. White investigated the matter, interviewing 

Petitioner, Mr. Edwards and two or three other CSAs who 

witnessed the incident.  Ms. White concluded that Mr. Edwards 

had not threatened any physical harm to Petitioner, but that 

Mr. Edwards’ statement was nonetheless inappropriate.  She 

counseled Mr. Edwards to take care in his workplace 
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conversations so that no one could construe anything he said as 

a threat, and to avoid contact with Petitioner whenever 

possible. 

9.  The second of the three incidents occurred on or about 

October 2, 2007.  According to Petitioner, she was standing near 

a filing cabinet in Commercial Sales.  Mr. Edwards was “talking 

and talking and talking,” “bragging about all sorts of stuff.”  

Petitioner told Mr. Edwards not to talk to her, but he continued 

in a very loud voice.  Then, when he was finished bragging and 

talking, Mr. Edwards rushed toward the filing cabinet “like a 

football player” and hit the cabinet hard.  Petitioner testified 

that Mr. Edwards hurt himself and ran and told management.  

Store managers came running to make sure that Petitioner was not 

hurt in the incident. 

10.  Mr. Edwards had no recollection of such an incident.  

He stated that there are three CSAs and an assistant in an area 

that is 12 feet long and 42 inches wide, with a filing cabinet 

that is in use directly behind the computer work stations.  It 

is unavoidable that people moving through such a space will 

touch or bump one another.  Mr. Edwards was positive he would 

have excused himself if he inadvertently bumped Petitioner, and 

denied ever doing anything that could be construed as “charging” 

at the filing cabinet with the intention of hurting or 

frightening Petitioner. 
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11.  Ms. White investigated this incident, interviewing 

Petitioner, Mr. Edwards, and other persons who were in the area 

when the incident allegedly occurred.  During her interview with 

Ms. White, Petitioner conceded that neither Mr. Edwards nor the 

file cabinet touched her.  Ms. White asked Petitioner to show 

her how the incident occurred, using a file cabinet in 

Ms. White’s office.  Petitioner was unable to show a scenario 

that, in Ms. White's words, “added up to someone coming towards 

you to attack you.”  The two other employees who had been in the 

area saw nothing to indicate that Mr. Edwards made contact with 

or sought to harm Petitioner.  Ms. White concluded that, at 

most, Mr. Edwards accidentally bumped the file cabinet while 

Petitioner was nearby. 

12.  As to the third incident, Petitioner alleged that on 

three or four occasions in early 2008, Mr. Edwards approached 

her and, apropos of nothing, announced, “We need to build a 

fence around the Mexican border.”  Petitioner testified that 

these bigoted comments were clearly intended to intimidate her 

and cast aspersions on her heritage.  Petitioner took this 

complaint to Karla Daubney, then Lowes' HR district manager.  

Ms. Daubney investigated Petitioner’s complaint by interviewing 

Petitioner, Mr. Edwards, and other employees in Commercial 

Sales. 
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13.  Mr. Edwards denied making a comment about “building a 

fence around the Mexican border.”  He testified that the only 

possible source for Petitioner’s allegation (aside from sheer 

invention) was a conversation he had with a male co-worker about 

the Iraq War.  Mr. Edwards had stated his opinion that the 

United States would be better off bringing its soldiers home 

from Iraq and using the savings to shore up our borders with 

Mexico and Canada.5/  He had no idea whether Petitioner was 

within earshot during this conversation, and denied ever making 

anti-Mexican comments, whether or not they were aimed at 

Petitioner.   

14.  Mr. Edwards testified that this allegation was 

particularly hurtful because he is the adoptive father of two 

Mexican children, a brother and sister.  At the time Mr. Edwards 

adopted them, the girl was three years old and the boy was nine 

months old.  The children are now adults.  Mr. Edwards’ daughter 

is a surgeon, and his son is in the air-conditioning business. 

15.  After her investigation, Ms. Daubney concluded that 

Petitioner’s allegations were unsupported by the evidence.  

Mr. Edwards was not disciplined for this incident. 

16.  At the final hearing in this matter, Petitioner and 

Mr. Edwards testified about all three incidents.  Petitioner 

produced two witnesses, neither of whom witnessed any of these 

events first-hand or had any clear recollection of the incidents 
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as related by Petitioner.  No witness other than Petitioner 

characterized Mr. Edwards as anything other than a good Lowes 

employee and a solid citizen.  Far from allowing a hostile work 

environment, Lowes diligently investigated every accusation made 

by Petitioner.  Mr. Edwards was by far the more credible 

witness, and was genuinely puzzled as to why Petitioner had 

selected him as the continuing focus of her ire. 

17.  The evidence indicated that Petitioner had job 

performance issues that predated her odd vendetta against 

Mr. Edwards.  She received an “Initial Notice” on November 6, 

2006, for failure to follow up on various customer orders. 

18.  On May 2, 2008, Petitioner received a “Final Notice,” 

the last step in Lowes' progressive discipline system prior to 

termination.  Petitioner had used Lowes' confidential customer 

contact information to telephone a regular commercial customer, 

Justice Steele, at his home.  Shortly after this conversation, 

Mr. Steele telephoned Charles Raulerson, the manager of store 

number 2365, to complain about Petitioner’s unprofessional 

conduct.  Mr. Steele followed up the phone call with a letter, 

dated April 25, 2008, which stated as follows, verbatim: 

The evening of April 23, at approximately 
6:30 P.M., I received a call from Rosie 
[Chavez] in Commercial Sales when I answered 
she proceeded to tell me that, she had heard 
John and I talking earlier.  So I asked her 
what the problem was?  At this point she 
started to tell me I had no right to 
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critique her work, I tried to explain to her 
that I was quite unhappy that she had lost 
one order of mine and had mixed up another 
one in the same week.  And had I known she 
was there I would have spoken to her face to 
face, at this point she became very 
argumentative and started telling me how she 
was the only person who did her job in 
commercial sales.  And her co-workers where 
[sic] lazy and stupid that they should not 
even be there, personally I thought this was 
very very unprofessional on her part.  Not 
to mention calling me at home considering I 
am in the store almost daily placing orders, 
getting estimates, etc.  In the years I have 
been doing business with your company I 
always found the staff to be quite 
knowledgeable an courtesy I’m surprised that 
you would allow an employee to act in this 
manner.  I’m aware you do your best to 
screen employees but if this issue is not 
addressed I will not continue doing any 
further business with your company.  Thank 
you for your attention to this matter.   

 
19.  In her meeting with Mr. Raulerson about Mr. Steele’s 

complaint, Petitioner asserted that her boss could not tell her 

what to do on her own time, and that Mr. Steele was lying about 

her phone conversation with him.6/  Mr. Raulerson attempted to 

explain that Petitioner was conducting Lowes business when she 

called Mr. Steele, and she was therefore a representative of 

Lowes whether or not the call was placed from the store.  

Petitioner continued to assert that she could do anything she 

wanted if she was not physically at the store. 

20.  Mr. Raulerson issued the Final Notice and transferred 

Petitioner to the position of cashier in response to 
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Mr. Steele’s complaint.7/  The transfer was a lateral move, 

involving no change in Petitioner’s employee status or pay.  

During the meeting at which the Final Notice was issued, 

Mr. Raulerson reminded Petitioner of Lowes' confidentiality 

policies and provided her with another copy of Performance 

Management Policy 315. 

21.  The referenced Performance Management Policy would 

have allowed Mr. Raulerson to terminate Petitioner’s employment 

for her unauthorized use of confidential customer information.  

However, Mr. Raulerson decided to give Petitioner another chance 

to salvage her job, away from the Commercial Sales department.8/

22.  On July 25, 2008, Mr. Raulerson received another 

complaint about Petitioner from Lowes customer Chris Bayne.  

Mr. Bayne was a registered nurse working in the emergency room 

at North Florida Regional Medical Center in Gainesville.  On 

July 24, 2008, Petitioner phoned Mr. Bayne at his private cell 

phone number, which he had given to Lowes two years previously 

when buying lumber.  Mr. Bayne was without knowledge of 

Petitioner’s grievances against Mr. Edwards, Mr. Raulerson 

and/or Lowes.   

23.  Nonetheless, Petitioner caused Mr. Bayne to leave the 

emergency room in the middle of a procedure to take her phone 

call.  Petitioner solicited Mr. Bayne to write a letter of 

character reference for her, to be used in a discrimination 
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lawsuit against Lowes.  Mr. Bayne had no idea what Petitioner 

was talking about.  In an effort to get her off the phone and 

get back to his job, Mr. Bayne gave Petitioner his email address 

and told her to send any information via that route. 

24.  After work, with more time to think about the call, 

Mr. Bayne became increasingly disturbed.  He wondered how 

Petitioner had obtained his private phone number and began to 

worry about identity theft.  The next morning, he telephoned 

Lowes and complained to Mr. Raulerson.  Mr. Bayne later sent 

Mr. Raulerson a copy of the letter that Petitioner had emailed 

to Mr. Bayne.  The letter read as follows: 

Hi.  As many of you already know, I have 
been demoted to cashier.  Mr. Justice Steele 
wrote a letter to Lowe's.  According to 
Mr. Charlie Raulerson, store manager and 
Mr. Tom Bragdon, operation manager, 
Mr. Steele claimed that I called him on his 
personal time and that I argued with him. 
 
I always follow up on my orders.  I 
overheard Mr. Steele tell someone that I 
lost his order.  So I called him up to find 
out what happened and what is going on.  I 
had informed Mr. Steele that I will be 
placing a copy of his estimate in front of 
his file folder because he had not paid for 
it yet.  The copy was still there in front 
of his file folder.  There was no argument. 
 
There were a couple of other things that 
were mentioned in which not a single word 
was brought up.  I asked Charlie Raulerson 
the store manager for a copy of the letter 
and he refused to show me the letter because 
it was Lowe's property. 
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I am defending myself.  There is more than 
what you know is going on.  I have been 
discriminated based on my national origin 
and my gender now for over eight months at 
Lowe's #2365 in Gainesville Florida on 13th 
Street.  You are my fifth proof.  I am 
knowledgeable about construction.  I 
graduated from Building Trades.  I loved my 
job and I loved the people.  Please submit a 
character reference to Emily Davis, EEOC 
Investigator (Equal Employment Opportunity 
Commission) at 
Emily.davis@fchr.myflorida.com.  For those 
who do not have e-mail, please mail 
reference to 2009 Apalachee Parkway, Suite 
200, Tallahassee, FL 32301-4857.  Tell her 
everything you know.  Do not fear anything.  
The reference letter is not going to Lowe's.  
It is going to Emily Davis only.  Everything 
is strictly confidential.  Ms. Davis is 
currently investigating my case 
#15D200800721. 
 
Please keep me in your prayers.  In 
addition, please give a copy of this letter 
to the prayer group at your church and ask 
them to pray for me. 
 
Please pass the word around because I did 
not get everyone’s phone number since I was 
immediately demoted to cashier on May 2, 
2008, on a Final Notice.  Please ask 
everyone to e-mail Emily Davis or write to 
her. 
 
Please help me and thank you for your help. 
 
Rosie 
 

25.  At the hearing, Petitioner testified that she sent 

this letter to hundreds of people.  As the text indicates, most 

of the recipients were current or former Lowes employees, but 

many were customers such as Mr. Bayne.  None of the recipients 
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had any personal knowledge of Petitioner’s allegations.  

Petitioner appeared to have no understanding that her actions 

were in clear violation of Lowes' confidentiality policies, not 

to mention common sense. 

26.  Mr. Raulerson asked Ms. Daubney to investigate 

Mr. Bayne’s complaint.  Ms. Daubney interviewed Petitioner in an 

attempt to understand why she called Mr. Bayne.  Petitioner 

refused to answer Ms. Daubney’s questions.  She insisted that 

her conversation with Mr. Bayne was none of Lowes' business. 

27.  Mr. Raulerson testified that Mr. Bayne’s complaint 

provided more than adequate grounds for terminating Petitioner’s 

employment, but that he decided to give Petitioner yet another 

chance to turn her situation around and become a productive 

employee. 

28.  Shortly after investigating Mr. Bayne’s complaint and 

learning that Petitioner had used Lowes' confidential business 

records to circulate her own complaint to hundreds of people, 

Ms. Daubney received a copy of a memorandum written by Linda 

Brown, Records Bureau Chief of the Alachua County Sheriff’s 

Office.  Ms. Brown was the supervisor of Nanci Middleton, the 

wife of Larry Middleton, one of Petitioner’s co-workers at 

Lowes.  Ms. Brown’s memo stated that she had received a 

telephone call from Petitioner seeking to discuss “an EEOC issue 

of discrimination” involving Mr. Middleton, and asking to speak 
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with Ms. Middleton.  Ms. Brown told Petitioner that it was 

inappropriate to contact Ms. Middleton at work about an issue 

unrelated to the Alachua County Sheriff’s Office. 

29.  Petitioner testified as to her purpose in phoning 

Ms. Brown.  Petitioner sought permission to eavesdrop on a 

proposed conversation between the Middletons, during which 

Mr. Middleton would somehow be urged by his wife to “tell the 

truth” about Mr. Edwards’ “fence around the Mexican border” 

statements.  Petitioner wanted Ms. Brown to join her in 

eavesdropping on this conversation in order to serve as 

Petitioner’s witness in her discrimination case.  Not 

surprisingly, Ms. Brown declined Petitioner’s proposition. 

30.  Ms. Daubney concluded that Petitioner’s telephone call 

to Ms. Brown violated Lowes' confidentiality policies.  In 

consultation with Ms. Raulerson, Ms. Daubney decided to 

terminate Petitioner’s employment with Lowes, effective 

August 8, 2008.  The grounds for Petitioner’s termination were 

repeated customer complaints about Petitioner’s job performance 

and intrusions into customers’ privacy, and her repeated 

violations of Lowes' confidentiality policies despite numerous 

warnings.   

31.  Petitioner’s position, repeated in her testimony at 

the hearing, was that Chapter 760, Florida Statutes, gave her 

the right to “defend” herself in any way she deemed appropriate, 
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and to contact anyone who might help her, regardless of whether 

they had any knowledge of or connection to her disputes with 

Lowes.  Petitioner refused to acknowledge that any of her 

actions had been inappropriate. 

32.  Petitioner offered no evidence to establish that her 

employment was terminated because of her gender or national 

origin.  Petitioner testified that her firing was unrelated to 

her national origin or her gender. 

33.  Petitioner offered no credible evidence that Lowes 

discriminated against her because of her national origin or her 

gender, subjected her to harassment because of her national 

origin or gender, or retaliated against her in violation of 

Chapter 760, Florida Statutes. 

34.  Petitioner offered no credible evidence to support her 

factual allegations against Mr. Edwards.  The evidence did not 

establish that Mr. Edwards threatened physical harm to 

Petitioner or made derogatory remarks to Petitioner regarding 

her national origin. 

35.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Lowes for 

terminating Petitioner’s employment. 

36.  The evidence established that Petitioner’s First and 

Second Complaints were devoid of merit.  The evidence 
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established that Lowes showed great forbearance in not firing 

Petitioner well before August 8, 2008.    

CONCLUSIONS OF LAW 

37. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2009). 

38. The Florida Civil Rights Act of 1992 (the “Florida 

Civil Rights Act” or the “Act”), Chapter 760, Florida Statutes, 

prohibits discrimination in the workplace, and prohibits 

retaliation against an employee for engaging in protected 

activity such as filing a charge of discrimination with the 

FCHR.    

39. Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
   * * * 
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
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practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

40. Lowes is an "employer" as defined in Subsection 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 
15 or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person. 
 

41. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under Section 760.10, Florida 

Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Florida State University v. Sondel, 

685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996); Florida Department 

of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

42. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 
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burden shifts to Lowes, as the employer, to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-discriminatory reason.  

If the employer rebuts the prima facie case, the burden shifts 

back to Petitioner to show by a preponderance of evidence that 

Lowes' proffered reasons for its adverse employment decision 

were pretextual.  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

43.  In order to prove a prima facie case of unlawful 

employment discrimination under Chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) she is a member of the 

protected group; (2) she was subject to adverse employment 

action; (3) Lowes treated similarly situated employees outside 

of her protected classifications more favorably; and 

(4) Petitioner was qualified to do the job and/or was performing 

her job at a level that met Lowes’ legitimate expectations.  

See, e.g., Jiles v. United Parcel Service, Inc., 360 Fed. Appx. 

61, 64 (11th Cir. 2010); Knight v. Baptist Hospital of Miami, 

Inc., 330 F.3d 1313, 1316 (11th Cir. 2003); Williams v. Vitro 

Services Corporation, 144 F.3d 1438, 1441 (11th Cir. 1998); 

McKenzie v. EAP Management Corp., 40 F. Supp. 2d 1369, 1374-75 

(S.D. Fla. 1999). 

44. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 
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45. Petitioner established that she is a member of a 

protected group, in that she is a Mexican-American (Hispanic) 

female.  Petitioner was subject to an adverse employment action 

insofar as she was terminated.  Petitioner was qualified to 

perform the job of cashier, the job she held at the time of her 

dismissal, though her actual job performance was less than 

adequate.   

46.  Petitioner presented no evidence that her race, 

nationality or gender played any role in her termination or in 

her failure to achieve promotion at Lowes.  She presented no 

evidence, aside from her own less-than-reliable testimony, that 

any similarly situated employee was treated any better than was 

Petitioner.  The evidence indicated that at least one similarly 

situated white male employee was fired immediately for a single  

violation of the same confidentiality policies for which 

Petitioner received repeated warnings prior to her dismissal.  

Having failed to establish this element, Petitioner has not 

established a prima facie case of employment discrimination.  

47.  Even if Petitioner had met the burden, Lowes presented 

evidence of legitimate, non-discriminatory reasons for 

disciplining and terminating Petitioner, thereby rebutting any 

presumption of racial or color discrimination.  The evidence 

presented by Lowes established that Petitioner was given a Final 

Notice and transferred to a cashier’s position after the company 
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investigated the incident involving Mr. Steele.  Petitioner 

disputed the facts surrounding the incident, but did not dispute 

that this was Lowes' reason for disciplining her.  There was no 

showing that Lowes' reasons for the Final Notice and transfer of 

Petitioner were pretextual. 

48.  The evidence presented by Lowes established that 

Petitioner’s employment with Lowes was terminated in the 

immediate aftermath of Petitioner’s entirely improper 

eavesdropping request to the supervisor of the wife of 

Petitioner’s co-worker.  Ms. Daubney and Mr. Raulerson were also 

cognizant of the repeated customer complaints against Petitioner 

and Petitioner’s repeated violations of Lowes' confidentiality 

policies despite repeated warnings and specific instruction to 

the contrary.  Petitioner admitted that she repeatedly violated 

Lowes' confidentiality policies by discussing details of on-

going investigations with other employees, customers, and 

persons entirely outside the orbit of Lowes, such as Ms. Brown.  

Petitioner admitted to sending correspondence relating to her 

complaints against Lowes to hundreds of persons, none of whom 

had any personal knowledge of her claims. 

49.  Lowes' reasons for disciplining Petitioner and 

ultimately terminating her employment were legitimate and non-

discriminatory.  Petitioner presented no evidence that her 

firing was in retaliation for her filing a complaint with the 
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FCHR.  Petitioner was fortunate not to have been fired before 

August 8, 2008, for reasons unrelated to her national origin or 

gender.  Petitioner wholly failed to prove that the reasons 

given by Lowes for firing her are pre-textual. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Lowe's Home Centers, Inc., did 

not commit any unlawful employment practices and dismissing the 

Petitions for Relief filed in these consolidated cases. 

DONE AND ENTERED this 31st day of August, 2010, in 

Tallahassee, Leon County, Florida. 

S                    
LAWRENCE P. STEVENSON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of August, 2010. 
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ENDNOTES 
 
1/  For reading clarity, "Lowe's" has been shortened to "Lowes" in 
the text of this Recommended Order, except when used in direct 
quotations. 
 
2/  Citations shall be to Florida Statutes (2008), unless 
otherwise specified.  Petitioner was given a “Final Notice” 
(Lowes’ last step in progressive discipline before termination) 
on May 5, 2008, then was discharged from her position with Lowes 
on August 8, 2008.  Section 760.10, Florida Statutes, has been 
unchanged since 1992. 
 
3/   Ms. Daubney’s entire deposition was admitted as Lowes’ 
Exhibit 46, with the understanding that Lowes would file the 
deposition transcript at DOAH prior to the submission of 
proposed recommended orders.  However, the deposition was never 
filed.  Therefore, the only portions of Ms. Daubney’s testimony 
that have formed the basis for findings of fact are excerpts 
read into the record at the final hearing. 
 
4/  As these cases have progressed, Petitioner’s description of 
this incident has intensified to an allegation that Mr. Edwards 
threatened her life. 
 
5/  Mr. Edwards stated that at the time of this conversation, 
there had been talk in the news about “suitcase nukes” being 
smuggled into the United States through Canada. 
 
6/  A theme of the hearing was Petitioner’s persistent denial of 
the consistent observations by co-workers and Lowes customers 
that she is inordinately argumentative.  Petitioner’s behavior 
throughout the hearing confirmed the accuracy of those 
observations. 
   
7/  As noted in the Preliminary Statement, supra, this Final 
Notice was the precipitating event to Petitioner’s filing of the 
First Complaint. 
 
8/  During roughly the same time period, Mr. Raulerson terminated 
the employment of a white male CSA for using confidential 
customer contact information to telephone a customer and ask her 
out on a date. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROLYN JOHNSON, 
 
     Petitioner, 
 
vs. 
 
CIRCLE K, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 10-1697 

  
RECOMMENDED ORDER 

 
 A final hearing was conducted in this case before 

Diane Cleavinger, Administrative Law Judge with the Division of 

Administrative Hearings, on July 1, 2010, in Pensacola, Florida.   

APPEARANCES 

 For Petitioner:  Carolyn Johnson, pro se 
                      Post Office Box 4671 
                      Pensacola, Florida  32507 
 
 For Respondent:  Kathleen Raughton 
                      Qualified Representative 
                      25 West Cedar Street, Suite 100 
                      Pensacola, Florida  32502 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner based 

on sex/gender, race, religion or disability.   

 

 



PRELIMINARY STATEMENT 

 On October 19, 2009, Petitioner Carolyn Johnson 

(Petitioner) filed an Employment Complaint of Discrimination 

against Respondent Circle K.  In Section C of the Complaint 

form, Petitioner checked all of the boxes except the box for 

marital status in the section of the form that indicates the 

cause of the discrimination the Complainant is alleging.  

However, the specific factual allegations of the Complaint 

alleged only that Respondent discriminated against Petitioner 

based on sex, race, religion and disability contrary to Section 

760.10(1)(a), Florida Statutes (2008).  All of the specific 

factual allegations involved the same facts and incidents that 

were involved and determined in Petitioner’s earlier action in 

Case No. 09-0205.   

 The Florida Commission on Human Relations (FCHR) 

investigated Petitioner's Employment Complaint of 

Discrimination.  On March 18, 2010, FCHR issued a Determination: 

No Cause.  On March 25, 2010, Petitioner filed a Petition for 

Relief with FCHR, alleging facts similar to her Complaint.  FCHR 

referred the Petition for Relief to the Division of 

Administrative Hearings to conduct a formal hearing in this 

matter.  

     At the hearing, and contrary to clearly established law, 

FCHR did not make arrangements to preserve the testimony at the 
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final hearing, either by sending a court reporter or a recording 

device with someone to operate it.  See § 120.57(1)(g), Fla. 

Stat. (2009); Fla. Admin. Code R. 28-106.214; North Dade 

Security Ltd. Corp. v. Dept. of State, 530 So. 2d 1040 (Fla. 1st 

DCA 1988), and Poirer v. Dept. of Health & Rehab. Servs., 351 

So. 2d 50 (Fla. 1st DCA 1977).  The parties were informed of the 

agency’s policy to not provide an official means of preserving 

the testimony at the final hearing.  Neither party hired a court 

reporter to preserve the hearing.  All parties elected to 

proceed with the hearing without preservation of the record.  

Therefore, there is no record of the final hearing, except for 

exhibits, if any, received into evidence and this Recommended 

Order. 

 During the hearing, Petitioner testified on her own behalf 

and presented the testimony of one witness.  Petitioner offered 

three exhibits into evidence.  However, the exhibits were 

returned to her so that she could either make copies of them or 

put them in a form that could be viewed by this tribunal.  The 

record was held open for the submission of these exhibits. 

Respondent did not present any witnesses but offered one exhibit 

into evidence.   

 After the hearing, Petitioner filed a letter as her 

Proposed Recommended Order on July 26, 2010.  Petitioner's late-

filed Exhibits 1 and 2 were attached to the letter.  Petitioner 
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did not submit Exhibit 3, which was allegedly a CD of pictures 

showing Petitioner's injuries from an incident where she 

received burns at work.  Respondent did not file a proposed 

recommended order.   

FINDINGS OF FACT 

 1.  Respondent operates a chain of retail stores/service 

stations, some of which include a deli.  Respondent is an 

employer within the meaning of Section 760.02(7), Florida 

Statutes (2008).   

 2.  Petitioner is an African-American female.  She began 

working for Respondent sometime in 2006.   

3.  In January 2008, Petitioner's job responsibilities 

included cleaning and stocking shelves during the night shift at 

Respondent's store located on Cervantes Street, Pensacola, 

Florida.  The Cervantes store did not have a deli. 

 4.  Alvin Philyaw, a white male, was the manager at the 

Cervantes store.  Bill Fuller, a white male, was the store's 

assistant manager.  Robert Wensel, another white employee at the 

Cervantes store, took care of the trash.   

 5.  On or about January 2, 2008, Petitioner and Mr. Wensel 

were in the store’s cooler.  Petitioner was unloading a shopping 

cart when Mr. Wensel, who was subject to panic attacks, fell 

towards Petitioner.  Petitioner reached with one arm to catch 

Mr. Wensel.  After the incident, Petitioner returned to work. 
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6.  On or about January 15, 2008, Petitioner told 

Mr. Fuller that she had injured her shoulder when Mr. Wensel 

fell on her.  Mr. Fuller told Petitioner to discuss it with 

Mr. Philyaw. 

 7.  Petitioner then talked to Mr. Philyaw.  He told 

Petitioner that, pursuant to store policy, she should have 

immediately reported the accident.  After finding nothing on the 

video tape about the fall, Mr. Philyaw told Petitioner and 

Mr. Wensel to file written reports about the accident.  The 

injury was eventually treated pursuant to Florida’s workers’ 

compensation law.  

 8.  Petitioner subsequently filed a formal workers' 

compensation grievance about her dissatisfaction with the 

medical care she received for her alleged shoulder injury.  

 9.  Petitioner claimed that the accident involving 

Mr. Wensel occurred as a result of a satanic spell cast on 

Petitioner by one of her co-workers.  This claim was not 

established by the evidence in this case and was found not 

credible in Petitioner’s earlier action against Circle K.  

Petitioner did testify about her doctor’s evaluation and 

treatment of her arm/shoulder.  However, even with this 

testimony, the evidence in this case did not establish that 

Petitioner suffered any significant impairment that would 
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constitute a disability/handicap under Chapter 760, Florida 

Statute.  

 10.  Around January 18, 2008, Mr. Philyaw learned that the 

Cervantes store was losing employee hours.  Mr. Philyaw asked 

Petitioner if she would like to transfer to the store on 

Bayfront Street, Pensacola, Florida, where she could get more 

hours, work in the deli, and keep her benefits.  Petitioner 

agreed. 

 11.  Petitioner went to Respondent's main office to speak 

with Jackie Ridgeway.  Petitioner requested the transfer to the 

full-time position in the Bayfront store's deli.   

 12.  At the Bayfront store, Petitioner worked in the deli 

with Amy Williams, a white female, and Channel Pritchett, a 

black female.  Ms. Williams was the deli supervisor.  

Ms. Pritchett was the deli cook.  Petitioner’s duties included 

cleaning and waiting on customers.  Ms. Williams did not know 

about Petitioner's alleged shoulder injury.   

 13.  One day at the Bayfront store, a cooking pan fell and 

hit Petitioner in the face.  Petitioner's glasses were broken 

when the pan fell.  The incident was an accident and not the 

result of witchcraft or any malicious intent.  Again, there was 

no evidence of any discrimination based on race, religion or 

disability. 
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 14.  Petitioner and Ms. Pritchett also worked together in 

the deli at the store in Cantonment, Florida.  Felicia 

Williamson, who is also African-American, was Petitioner's 

manager/supervisor.  While at the Cantonment store, a black 

customer asked Petitioner if she was Muslim and would she marry 

a Muslim man.  There was nothing in this conversation or the 

evidence that indicated Circle K was involved in this man’s 

inquiries.  Likewise, there was nothing in this conversation or 

the evidence that demonstrated any discrimination by Circle K 

based on Petitioner’s race, religion or disability. 

 15.  After working at the Cantonment store, Petitioner was 

transferred to the deli at the store on Barrancas Street, 

Pensacola, Florida.   

16.  One day around October 30, 2008, a piece of sandwich 

paper caught fire under the steam box.  Petitioner reached in 

with tongs, picked up the paper, and put the fire out in the 

deli sink.  Petitioner was slightly burned by the fire, but 

continued to work her shift.  Petitioner’s burns eventually 

healed.  Again, the evidence demonstrated that this incident was 

an accident.  However, the evidence did not demonstrate that 

this incident resulted in any significant injury to Petitioner 

or that her injury constituted a disability/handicap under 

Chapter 760, Florida Statutes. 
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 17.  At some point, Petitioner returned to the Cantonment 

store.  Petitioner alleged that around November 6, 2008, 

Ms. Williamson fired Petitioner for moving too slowly.  

Ms. Williamson claims she did not terminate Petitioner, but that 

Petitioner walked out of the store and did not return.  

Petitioner admitted that Ms. Williamson was dissatisfied with 

Petitioner's work performance.  However, there was no 

substantial evidence to determine whether Petitioner was 

terminated or whether she quit.  Likewise, there was no 

substantial evidence to determine the reason for Petitioner 

separating from her employment.  Petitioner attributed her 

termination to the fact that Ms. Williamson was mean and 

abusive.  However, Petitioner also testified that Ms. Williamson 

was “mean and abusive” to everyone.  This evidence is 

insufficient to demonstrate any discrimination on the part of 

Ms. Williamson or Circle K.   

     18.  Given these facts, the evidence did not demonstrate 

that Petitioner was physically handicapped/disabled or suffered 

an adverse employment action because of her race, religion or 

disability.  For the same reasons, the evidence did not 

demonstrate that Petitioner was retaliated against based on her 

earlier action against Circle K.  Therefore, the Petition for 

Relief should be dismissed. 
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CONCLUSIONS OF LAW 

 19.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.11(4)(b), Florida 

Statutes (2010). 

 20.  Section 760.10(1)(a), Florida Statutes (2008), states 

as follows:   

     (1)  It is an unlawful employment 
practice for an employer:   
     (a) To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

Additionally, it is unlawful for an employer to retaliate 

against any person because that person has opposed any practice 

that is an unlawful employment practice.  § 760.10(7), Fla. 

Stat. (2008).   

 21.  The Florida Civil Rights Act (FCRA), Sections 760.01 

through 760.11, Florida Statutes (2008), as amended, was 

patterned after Title VII of the Civil Rights Act of 1964, 

42 U.S.C.S. 2000 et seq.  Federal case law interpreting Title 

VII is applicable to cases arising under the FCRA.  See Green v. 

Burger King Corp., 728 So. 2d 369, 370-371 (Fla. 3rd DCA 1999); 
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Florida State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1996).   

 22.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent discriminated or 

retaliated against her.  See Florida Dep't of Transportation v. 

J.W.C. Company, Inc. 396 So. 2d 778 (Fla. 1st DCA 1981).   

 23.  Petitioner can establish a case of discrimination or 

retaliation through direct evidence or circumstantial evidence.  

See Holifield v. Reno, 115 F.3d 1555, 1561-1562 (11th Cir. 

1997).  In this case, Petitioner has not shown any direct 

evidence of discriminatory or retaliatory intent.   

 24.  Under McDonnell Douglas Corp v. Green, 411 U.S. 792, 

802-805 (1973), an employment discrimination case based on 

circumstantial evidence involves the following burden-shifting 

analysis:  (a) the employee must first establish a prima facie 

case of discrimination; (b) the employer may then rebut the 

prima facie case by articulating a legitimate, nondiscriminatory 

reason for the employment action in question; and (c) the 

employee then bears the ultimate burden of persuasion to 

establish that the employer's proffered reason for the action 

taken is merely a pretext for discrimination.   

 25.  In this case, Petitioner raised issues and facts 

related to discrimination based on sex and retaliation in her 

Petition for Relief and at hearing that were determined in her 
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prior action against Circle K, Case No. 09-0205.  Indeed, there 

was no material difference between the facts raised in the 

earlier action and the instant action.  Therefore, the decision 

in the earlier action is res judicata to the issues and facts 

raised in the Petition for Relief in this action and cannot be 

relitigated here.  As such, Petitioner’s claims based on sex and 

retaliation should be dismissed.  See Wager v. City of Green 

Cove Springs, 261 So. 2d 827, (Fla. 1972). 

 26.  Additionally, Petitioner's Employment Complaint of 

Discrimination included facts about Mr. Wensel's fall in the 

cooler and about the pan hitting Petitioner in the face.  The 

only credible evidence indicates that these incidences were 

accidents and not the result of a spell cast by a co-worker or 

any other form of discrimination.   

 27.  Further, Petitioner alleges that she was seriously 

burned in October 2008, as a result of a steam box fire.  There 

is no merit to Petitioner's allegation about this accident 

because she continued to complete her shift without complaint.  

Moreover, there was no credible evidence to support Petitioner's 

claim that she was disabled due to her burns or that she was 

discriminated against based on her race, religion or 

disabilty/handicap. 

 28.  Put simply, there is no credible evidence, beyond 

Petitioner's wild conjecture, that Circle K, or any other 
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employee, discriminated against Petitioner based on her sex, 

race, religion or disability/handicap.  Finally there is no 

evidence that Petitioner had a disability/handicap.  For the 

same reasons, the evidence did not demonstrate that Petitioner 

was retaliated against based on her earlier action against 

Circle K.  Therefore, the Petition for Relief should be 

dismissed. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations dismiss the 

Petition for Relief with prejudice. 

DONE AND ENTERED this 2nd day of September, 2010, in 

Tallahassee, Leon County, Florida. 

S             
S. Diane Cleavinger 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 2nd day of September 2010. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS  

 

 

GLEN MEISELMAN,                 ) 

                                ) 

     Petitioner,                ) 

                                ) 

vs.                             )   Case No. 07-2418 

                                ) 

BROWARD COUNTY CLERK OF COURT,  ) 

                                ) 

     Respondent.                ) 

________________________________) 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal hearing was held in this case 

on November 7 and December 10, 2008, in Fort Lauderdale, 

Florida, before Errol H. Powell, an Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Glen Meiselman, pro se 

                 8067 Mizner Lane 

                 Boca Raton, Florida  33433 

 

For Respondent:  Thomas H. Loffredo, Esquire 

                 GrayRobinson, P.A. 

                 401 East Las Olas Boulevard, Suite 1850 

                 Fort Lauderdale, Florida  33301 

 

STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner on the basis of his disability 

in violation of the Florida Civil Rights Act of 1992, as 

amended. 
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PRELIMINARY STATEMENT 

Glen Meiselman filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) against the Broward 

County Clerk of Court (Clerk) alleging that the Clerk 

discriminated against him on the basis of his disability.  On 

April 19, 2007, the FCHR issued a Determination of No Cause and 

a Notice of Determination of No Cause.  Mr. Meiselman timely 

filed a Petition for Relief with the FCHR against the Clerk.  On 

May 30, 2007, the FCHR referred this matter to the Division of 

Administrative Hearings. 

This matter was originally scheduled for hearing commencing 

on August 1, 2007.  Mr. Meiselman requested a continuance in 

order to obtain the services of an attorney, indicating, among 

other things, that he suffers from a brain injury and needed the 

assistance of counsel.  The request was granted.  Several 

continuances were subsequently granted at the request of either 

Mr. Meiselman or the Clerk.  Mr. Meiselman was not able to 

obtain counsel; his wife, Heather Meiselman, assisted him in the 

presentation of his case. 

At hearing, Mr. Meiselman testified on his own behalf, 

presented the testimony of one other witness, Mrs. Meiselman, 

and entered 12 exhibits (Petitioner's Exhibits numbered 1 

through 8, 10 through 12, and 14) into evidence.  The Clerk 

presented the testimony of six witnesses and entered 36 exhibits 
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(Respondent's Exhibits numbered 1 through 36) into evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the filing of the 

transcript.  The Transcript, consisting of two volumes, was 

filed on December 29, 2008.  Several extensions of time to file 

post-hearing submissions were requested by the parties jointly 

and individually on various grounds, including difficulty due to 

the brain injury, illness, family death, and litigation 

conflicts,
1
 and were granted.  The parties timely filed their 

post-hearing submissions, which were considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  In October 1995, Mr. Meiselman suffered a traumatic 

brain injury as a result of a serious automobile accident, 

caused by a drunk driver.  Due to the traumatic brain injury, 

among other things, he suffers from short-term memory loss, 

seizures, and depression. 

2.  Because of the short-term memory loss, tasks performed 

by Mr. Meiselman must be repetitive. 

3.  Mr. Meiselman’s seizures are mostly petite-mal, not 

grand-mal, and he takes medication for them.  When he has a 

seizure, he gets embarrassed about his disability and very 

frightened and does not want to be around people.  Also, during 
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a seizure, he thinks about the drunk driver who caused the 

accident and curses during the seizure.  Further, when he has a 

seizure, Mr. Meiselman needs to “cool-down,” but, if that does 

not calm him and ease the seizure, an ambulance needs to be 

called. 

4.  In September 1997, Mr. Meiselman was approved for 

social security disability by an administrative law judge of the 

Social Security Administration (SSA ALJ).  At the hearing before 

the SSA ALJ, medical evidence was presented supporting an 

organic mental disorder, producing memory impairment and 

disturbance in mood; and supporting an affective disorder, 

producing major depression.  The SSA ALJ found that 

Mr. Meiselman had “impairments” of a “closed head injury and 

major depression,” which were considered “severe”; and that the 

impairments prevented Mr. Meiselman from “maintaining 

appropriate levels of attention and concentration, and 

interacting with others on a sustained basis.”  Additionally, 

the SSA ALJ found that Mr. Meiselman's activities of daily 

living (ADLs) were restricted or limited to the moderate level. 

5.  It is not disputed that Mr. Meiselman suffers from a 

disability because of his memory and cognitive difficulties. 

6.  On or about April 16, 2001, Mr. Meiselman completed an 

application for employment with the Clerk.  At or about the time 

of his application, Mr. Meiselman submitted to the Clerk’s Human 
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Resources office information regarding his approximate two-year 

lapse in employment and disability, as determined by the SSA, 

including his memory impairment and his suffering from seizures.
2
  

However, Human Resources had no record of such information. 

7.  On June 18, 2001, Mr. Meiselman was employed by the 

Clerk in the position of Archives Coordinator.  He was placed in 

the Archives Department at the Clerk’s Deerfield location in the 

Warehouse.  The manager of the Warehouse was Freddie Allen.  

Among other things, Mr. Meiselman’s work involved repetitive 

work and very little driving, both of which were needed in order 

for him to properly function in the position. 

8.  No accommodation was requested by Mr. Meiselman.  No 

accommodation was offered by the Clerk. 

9.  Mr. Meiselman’s training for working in the Warehouse 

took six months.  Normally, the training takes no more than one 

month. 

10.  During Mr. Meiselman’s probationary period, he 

received monthly evaluations from Mr. Allen.  No deficiencies 

were noted by Mr. Allen on the evaluations.  Mr. Meiselman’s 

last evaluation in November 2001 reflected a ranking of above 

average in all of the categories being evaluated, except one, in 

which he received a ranking of excellent. 

11.  After his probationary period, Mr. Meiselman received 

yearly performance appraisals.  For the period of June 18, 2002, 



 6 

through June 18, 2003, his overall performance was rated as 

average.  The performance appraisal reflects the Assistant 

Director of Support Services, Deborah Hitchcock, as the 

evaluator. 

12.  Mr. Meiselman received an overall rating of average 

even though, on June 18, 2002, he received an “Oral Warning” for 

“unprofessional conduct” from Mr. Allen for an incident that 

occurred on May 28, 2002.  Mr. Meiselman and another employee 

engaged in a verbal confrontation, but no physical contact, 

disrupting the work of fellow employees. 

13.  Also, during that appraisal period, on February 12, 

2003, Mr. Meiselman appeared to have experienced a medical 

incident that concerned Ms. Hitchcock to the degree that she 

authored an “Incident Report.”  Mr. Meiselman was assisting in 

the unloading of boxes from a truck.  Afterwards, Ms. Hitchcock 

observed him walking down a corridor; and he was pale, sweaty, 

incoherent, not responding to her attempts to talk with him, and 

repeatedly attempting to push open doors that required a key 

card to open.  Other employees took measures to cool him down 

and paramedics were called.  Mr. Meiselman was treated for heat-

related problems and was permitted to drive himself home. 

14.  Ms. Hitchcock was informed by Mr. Allen and another 

employee, Tom Williams, that they had observed Mr. Meiselman 

exhibiting the same conditions and behavior on prior occasions. 
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15.  Mr. Allen was aware of Mr. Meiselman's traumatic brain 

injury.
3
  Additionally, once, Mr. Allen observed Mr. Meiselman 

sweating abnormally and asked Mr. Meiselman whether anything was 

wrong.  Mr. Meiselman responded that he was having a seizure, 

but Mr. Allen did not call an ambulance. 

16.  The next day, February 13, 2003, Ms. Hitchcock asked 

Mr. Meiselman whether his conditions and behavior on the 

previous day were a health concern.  He informed her that he 

believed that he had become overheated and that he was having a 

blood test performed later. 

17.  Mr. Meiselman did not state to Ms. Hitchcock that he 

had suffered a seizure.  Nor did he indicate to her that he 

suffered from seizures. 

18.  On February 14, 2003, by memorandum, Ms. Hitchcock 

requested Mr. Meiselman to obtain clearance from his physician 

to return to work for full job-related duties at the Warehouse.  

Further, she informed him that he was not to use ladders and 

that she would also advise Mr. Allen of the restriction. 

19.  On or about February 21, 2003, Mr. Meiselman obtained 

and submitted the clearance to return to “full activity at work” 

from his physician.  He returned to work without any 

restrictions. 

20.  For the period of June 18, 2003, through June 17, 

2004, Mr. Meiselman’s overall performance was rated as needs 
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improvement, with continued employment to be evaluated.  The 

signature page was not attached to the performance appraisal.  

However, an inference is drawn and a finding of fact is made 

that Ms. Hitchcock was also the evaluator on this performance 

appraisal. 

21.  On January 30, 2004, Ms. Hitchcock gave Mr. Meiselman 

an "Oral Warning" for his "quality of work" regarding a 

situation involving the destruction of public documents.  Some 

boxes of parking citations were missing and could not be 

located.  The subject boxes were public documents and, in 

compliance with Florida's public records law concerning 

retention, were not scheduled for destruction.  Mr. Meiselman 

was in charge of the destruction of such boxes in compliance 

with Florida's public records law.  The determination was made 

that the boxes had been destroyed and that they were destroyed 

contrary to Florida's public records law concerning retention.  

Mr. Meiselman was held responsible for the error. 

22.  On March 5, 2004, Ms. Hitchcock gave Mr. Meiselman an 

"Informal Write Up" for his "quality of work" and 

"carelessness."  The previous day, March 4, 2004, she was unable 

to locate a record disposition form in Mr. Meiselman's office 

that she needed.  Ms. Hitchcock had previously advised 

Mr. Meiselman in writing about organizing and completing his 

disposition forms and files and reporting his dispositions in 
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order for others to complete the tasks and to be able to locate 

documents in his absence.  She informed him in the Informal 

Write Up that future issues in quality of work or carelessness 

would result in progressive discipline. 

23.  On May 17, 2004, Ms. Hitchcock issued Mr. Meiselman a 

Corrective Action Statement (CAS) for his "carelessness" and 

"quality of work."  She considered his work performance as 

inadequate.  This action by Ms. Hitchcock was the first step of 

progression discipline. 

24.  The CAS advised Mr. Meiselman, among other things, of 

the specific nature of his performance deficiencies and the 

detrimental effect of those deficiencies.  Further, the CAS 

advised him that the consequence of his failure to improve his 

work performance would result in "continued progressive 

discipline, up to and including suspension or termination." 

25.  Ms. Hitchcock met with Mr. Meiselman to review the CAS 

with him.  In attendance, also, was Mr. Allen at Ms. Hitchcock's 

request.  As Mr. Meiselman was reviewing the CAS, Mr. Allen 

observed a negative change in Mr. Meiselman's facial expression, 

which caused Mr. Allen to be concerned.  Mr. Allen positioned 

himself between Mr. Meiselman and Ms. Hitchcock and asked 

Mr. Meiselman to calm down, which he (Mr. Meiselman) did. 

26.  Even after the CAS, Ms. Hitchcock did not observe 

improvement in Mr. Meiselman's work performance.  As a result, 
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she prepared a second CAS and submitted it to the Clerk's Chief 

Director of Human Resources, Patricia Mosely, for review. 

27.  After reviewing the pending second CAS, Ms. Mosely met 

with Mr. Meiselman.  She reviewed the pending second CAS with 

him and indicated to him that it would jeopardize his continued 

employment.  As an option, Ms. Mosely offered Mr. Meiselman a 

position in the Central Courthouse mailroom as a clerk.  She 

advised him that, if he accepted the mailroom clerk's position, 

the pending second CAS would not be approved. 

28.  The mailroom position was a lower position; but, it 

required repetitive tasks to be performed, which was what 

Mr. Meiselman indicated that he needed in a position, and was 

less demanding.  Furthermore, he was able to perform the 

essential function required in the mailroom position.   

29.  Additionally, during the meeting, Ms. Mosely asked 

Mr. Meiselman whether he was able to perform the physical 

aspects of his job in the Warehouse.  He responded that he had a 

condition, but did not indicate what the condition was or 

whether the condition prevented him from performing his duties.  

Ms. Mosely provided the Clerk's "Physician's ADA [Americans with 

Disabilities Act] Questionnaire" to Mr. Meiselman and indicated 

to him that it needed to be completed in order for the Clerk to 

recognize a medical condition or disability. 
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30.  Mr. Meiselman accepted the position.  The pending 

second CAS was not issued. 

31.  The Physician's ADA Questionnaire was not returned to 

Ms. Mosely. 

32.  On August 9, 2004, Mr. Meiselman began working at the 

mailroom.  His supervisor was David Tomkins.  Mr. Tomkins was 

already aware of Mr. Meiselman as a result Mr. Meiselman having 

worked at the Warehouse. 

33.  Sometime after Mr. Meiselman began working at the 

mailroom, Mrs. Meiselman came to the mailroom and informed his 

co-workers about his seizures; this embarrassed him.  She 

explained to Mr. Meiselman's co-workers what happens to him when 

he has a seizure and what they should do--let him cool-off and, 

if necessary, call an ambulance.  Additionally, she provided the 

mailroom staff with her telephone numbers, which were placed in 

the mailroom. 

34.  Mr. Tomkins had some knowledge of seizures because his 

wife suffered from grand-mal seizures, which were more severe 

than Mr. Meiselman's seizures.  However, Mr. Tomkins had no 

knowledge of petite-mal seizures, which is the kind of seizure 

experienced by Mr. Meiselman. 

35.  The Clerk did not offer and Mr. Meiselman did not 

request any accommodations at the mailroom when he began his new 

position. 
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36.  For the first month of his four-month probationary 

period in the mailroom clerk's position, Mr. Meiselman received 

a performance evaluation.  For the period of August 9, 2004, 

through September 9, 2004, he received a performance rating of 

good, which indicated that he performed at a competent and 

dependable level and that he met the performance standards of 

the job.  The performance evaluation was signed by the 

evaluator, Mr. Tomkins, on September 27, 2004, Ms. Hitchcock on 

September 28, 2004, and the Chief Director of Support Services, 

Crystal Pressey, on September 28, 2004. 

37.  A few days later, on October 1, 2004, Mr. Meiselman 

signed the performance evaluation.  He made comments on the 

evaluation, which included that he had a "disability of a 

traumatic brain injury," and that, because of his disability, he 

had problems remembering his duties that were not done 

repetitively. 

38.  Mr. Meiselman did not request any accommodation for 

his disability.  Again, he did not submit the Physician's ADA 

Questionnaire. 

39.  The Clerk did not offer any accommodation for 

Mr. Meiselman's disability. 

40.  Even though his first month's performance was rated as 

good, Mr. Meiselman's experienced subsequent problems. 
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41.  On November 15 and 16, 2004, Mr. Meiselman was late 

for work two hours and four and one-half hours, respectively.  

He advised Mr. Tomkins that he had a doctor's appointment on 

each of the days.  However, Mr. Meiselman had neither called-in 

nor requested the time-off in advance, as he had been instructed 

to do. 

42.  On November 17, 2004, Mr. Tomkins, along with 

Ms. Hitchcock, met with Mr. Meiselman regarding the proper 

procedure for requesting time-off and reporting emergency time-

off from work.  During the meeting, Mr. Tomkins requested 

Mr. Meiselman to read his (Mr. Meiselman's) calendar card, which 

contained two separate notations by Mr. Tomkins that 

Mr. Meiselman had been counseled by him (Mr. Tomkins) about 

requesting leave for medical situations.  After reading the 

calendar card, Mr. Meiselman raised his voice, shouted, and 

became argumentative; he eventually calmed down, but, 

afterwards, said very little, mostly staring.  The proper 

procedure for requesting time-off and reporting emergency time-

off from work was explained to Mr. Meiselman, and he was 

provided with an application for leave.  At the conclusion of 

the meeting, Mr. Tomkins requested Mr. Meiselman to initial the 

back of the calendar card to indicate that he (Mr. Meiselman) 

had read the calendar card; and that the meeting, regarding the 

proper procedure for taking time-off from work, had taken place.  
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However, instead of initialing the back, Mr. Meiselman wrote a 

comment on the back and the front of the calendar card. 

43.  On February 10, 2005, Mr. Tomkins sent an employee, 

Annie Baugh, to assist in the mailroom.  Almost immediately 

after arriving in the mailroom, Mr. Meiselman accused her of 

being a spy for management and spying on him.  Additionally, a 

mail basket was not in its usual location, and, while sorting 

some letters, Mr. Meiselman threw some of the letters on the 

floor and into Ms. Baugh's back.  She requested Mr. Meiselman to 

pick-up the letters off the floor, so she would not slip and 

fall, and to stop hitting her in the back with the letters.  

Mr. Meiselman stopped hitting her in the back with the mail and 

began to pick-up the mail when he slipped and cut his arm.  

Mr. Meiselman wiped the blood from his arm on the edge of 

Ms. Baugh's desk; the blood being on the desk frightened her.  

Ms. Baugh reported the incidents. 

44.  On February 11, 2005, a CAS was issued by Cathy 

Kellerman, the Court Operations Manager, to Mr. Meiselman, 

regarding the incidents on February 10, 2005, for "misconduct," 

"behavior," and "violation of personnel policies."  

Additionally, his previous violations of personnel policies were 

taken into consideration.  This CAS was Mr. Meiselman's second 

CAS.  He was given a two-day suspension and, among other things,  
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as advised to seek counseling regarding his anger and provided 

contact information for counseling. 

45.  Regarding the incidents on February 10, 2005, 

Mr. Meiselman denied and denies that he did anything in anger, 

but that he acted in a joking manner; and that he intentionally 

hit Ms. Baugh in the back with the mail, but that it was 

accidental.  Further, he denied and denies that he put blood on 

the desk.  The evidence is more persuasive that Mr. Meiselman 

committed the acts and conduct complained of on February 10, 

2005. 

46.  On May 2, 2005, Mr. Meiselman was counseled by 

Ms. Kellerman for taking inappropriate breaks.  He was taking 

three, five-minute breaks in the morning and one in the 

afternoon.  She advised him that he was entitled to only one, 

15-minute break in the morning and in the afternoon.  

Mr. Meiselman informed Ms. Kellerman that he had submitted 

doctor's notes to Human Resources indicating that he needed the 

breaks that he was taking. 

47.  On May 11, 2005, Ms. Kellerman checked with Human 

Resources, regarding the doctor's notes, but, no doctor's notes 

were on file.  That afternoon, she saw Mr. Meiselman taking two 

breaks and, again, counseled him regarding the breaks.  Further, 

she provided him with the Physician's ADA Questionnaire. 
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48.  About two days later, around mid-day on May 13, 2005, 

Ms. Kellerman was notified that Mr. Meiselman was having a 

seizure.  She had no knowledge that he suffered from seizures.  

Immediately, Ms. Kellerman went to the mailroom.  She found 

Mr. Meiselman sitting down at his desk, with his eyes closed.  

Ms. Kellerman got his attention, and he opened his eyes and told 

her that he had had a seizure, but did not need medical 

attention.  Ms. Kellerman continued to try to talk to 

Mr. Meiselman when he began writing in a forceful manner on his 

desk with a pencil and stated that he was "going to kick their 

fucking asses."  She became very concerned for Mr. Meiselman and 

the safety of the other workers.  Ms. Kellerman tried to get 

Mr. Meiselman to stand-up in an effort to get him to Human 

Resources, but he could not stand.  She then left the mailroom 

to get the assistance of the  Assistant Director of Human 

Resources, Bob Hosto. 

49.  Ms. Kellerman and Mr. Hosto returned to the mailroom 

and found Mr. Meiselman sitting at his desk, with his eyes 

closed.  Mr. Meiselman opened his eyes; saw Mr. Hosto; and began 

stating over and over again that he did not want Mr. Hosto to be 

there, and, at the same time, pounding his fist on his desk over 

and over again and louder and louder.  Eventually, without 

looking at anyone in particular, Mr. Meiselman shouted "get the 

fuck out of here."  At that point, Ms. Kellerman was concerned 
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for the safety of Mr. Hosto, herself, and the staff in the 

mailroom.  She immediately left to get an officer from security 

or the Broward Sheriff's Office (BSO).  Mr. Hosto also left the 

mailroom. 

50.  Shortly thereafter, Ms. Kellerman and Mr. Hosto 

returned to the mailroom, but, Mr. Meiselman was gone.  He had 

left the mailroom and clocked-out of work. 

51.  On that same day, May 13, 2005, Mr. Meiselman's 

neurologist, Fernando Norona, M.D., provided a statement 

regarding Mr. Meiselman's brain injury.  The statement 

indicated, among other things, that Mr. Meiselman suffered a 

traumatic brain injury, which caused Mr. Meiselman's current 

seizure disorder; and that Mr. Meiselman needed to take short 

frequent breaks during the day in order not to cause severe 

fatigue, which could trigger mini-seizures. 

52.  No statement from Dr. Norona or any other physician, 

regarding Mr. Meiselman's traumatic brain injury, his seizures, 

and his need for frequent breaks, had been submitted to the 

Clerk prior to Dr. Norona's statement of May 13, 2005. 

53.  On May 16, 2005, a third CAS was issued by Kathy Dean, 

the Director of Court Services, Division I, to Mr. Meiselman for 

"misconduct" and "behavior."  The third CAS addressed the 

incident on May 13, 2005; the violations of the Clerk's written 

policies as a result of the incident; and the previous 
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disciplinary actions taken against Mr. Meiselman.  The final 

determination, based on progressive discipline, was the 

termination of Mr. Meiselman, on that same day, May 16, 2005; 

however, the third CAS indicated that he would be permitted to 

resign, if he so chose to do so. 

54.  Additionally, on May 16, 2005, Mr. Meiselman wrote a 

statement on the third CAS.  His statement indicated, among 

other things, that he had had two seizures on May 13, 2005; that 

he had become nervous and scared before Mr. Hosto arrived; that 

he had calmly told Mr. Hosto that everything was fine and 

requested Mr. Hosto to leave him alone, but that Mr. Hosto would 

not and kept pushing; and that he had a scheduled appointment 

with his doctor to have his medication increased, with the low 

dosage of his medication probably being the cause his seizures 

and behavior on that day. 

55.  Mr. Meiselman was terminated on May 16, 2005.  He was 

terminated in accordance with the Clerk's progressive 

discipline. 

56.  At no time was the Physician's ADA Questionnaire 

returned to the Clerk. 

57.  Mr. Meiselman's income for the year 2002 was $38,771; 

for the year 2003 was $39,114; for the year 2004 was $32,929; 

for the year 2005 was $8,881; for the year 2006 was $800; and  
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for the year 2007 was $13,204, which was benefits paid from 

pension and annuities. 

CONCLUSIONS OF LAW 

58.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes (2010), and Subsection 120.57(1), Florida 

Statutes (2010). 

59.  Section 760.10, Florida Statutes, provides in 

pertinent part: 

 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

(b)  To limit, segregate, or classify 

employees or applicants for employment in 

any way which would deprive or tend to 

deprive any individual of employment 

opportunities, or adversely affect any 

individual's status as an employee, because 

of such individual's race, color, religion, 

sex, national origin, age, handicap, or 

marital status. 

 

60.  Mr. Meiselman asserts that the Clerk discriminated 

against him on the basis of his disability.  The Clerk asserts 
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that it took the action of termination for a reason other than 

Mr. Meiselman’s alleged disability.  A panel of the FCHR has 

decided that, in a situation as this, in which an employer is 

alleging that it took the complained of adverse employment 

action for reasons other than an employee’s handicap/disability,  

[T]o establish a prima facie case of 

handicap discrimination the Petitioner 

[Mr. Meiselman] must show: (1) [that he] is 

handicapped; (2) that [he] performed or is 

able to perform [his] assigned duties 

satisfactorily; and (3) that despite [his] 

satisfactory performance, [he] was 

terminated.  Swenson-Davis v. Orlando 

Partners, Inc., 16 F.A.L.R. 792, at 798 

(FCHR 1993).  If this burden is sustained, 

the Respondent [Clerk] must articulate some 

legitimate nondiscriminatory reason for its 

action.  Hart v. Double Envelope 

Corporation, 15 F.A.L.R. 1664, at 1673 (FCHR 

1992).  Once this is articulated, the burden 

returns to the Petitioner [Mr. Meiselman] to 

demonstrate the Respondent [Clerk] 

intentionally discriminated against the 

Petitioner [Mr. Meiselman].  See St. Mary’s 

Honor Center v. Hicks, 113 S. Ct. 2742 

(1993).   

 

O’Neill v. Sarasota County School Board, 18 F.A.L.R. 1129, at 

1130 (FCHR 1994).  See also Reed v. Heil Company, 206 F.3d 1055, 

1061 (11th Cir. 2000). 

61.  The ADA defines “disability” as “(A) a physical or 

mental impairment that substantially limits one or more of the 

major life activities of such individual; (B) a record of such 

impairment; or (C) being regarded as having such an impairment.”   



 21 

Curruthers v. BSA Advertising, 357 F.3d 1213, 1215 (11th Cir.  

2004) (citation omitted).   

62.  Mr. Meiselman satisfies the first prong of a prima 

facie case.  There is no dispute that Mr. Meiselman is disabled 

within the meaning of the ADA and Florida Civil Rights Act of 

1992, as amended, because of his memory and cognitive 

difficulties suffered as a result of his traumatic brain injury.  

The parties agree that Mr. Meiselman is disabled even though he 

did not submit the Physician's ADA Questionnaire to the Clerk or 

request any accommodations on the basis of his disability and 

even though the Clerk did not offer any accommodations on the 

basis of a disability. 

63.  However, Mr. Meiselman fails to satisfy the second 

prong of a prima facie case.  The evidence fails to demonstrate 

that he was able to perform his assigned duties satisfactorily.  

Mr. Meiselman harassed a co-worker who was assigned to assist in 

the mailroom and frightened her with bloody bodily fluid.  When 

he had his two seizures, he became threatening to his co-

workers.  Mr. Meiselman was unable to perform his assigned 

duties without making others in the workplace feel threatened 

and fear for their own safety.  The evidence demonstrates that 

Mr. Meiselman's behavior stemmed from his disability; but, the 

evidence also demonstrates that his behavior was unacceptable  
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and was a direct threat to the safety of others.  See Moses v. 

American Nonwovens, Inc., 97 F.3d 446 (11th Cir. 1996).   

64.  An employer may retain an employee who is a direct 

threat if reasonable accommodations are available.  Id. at 448.  

But the Clerk is not required to retain an employee whose 

unacceptable behavior threatens the safety of others even when 

the behavior stems from the employee's disability; the employee 

is unable to perform the essential functions of the job and is, 

therefore, not a qualified employee.  Calef v. Gillette Co., 322 

F.3d 75, 87 (1st Cir. 2003).  Mr. Meiselman suggests that the 

accommodation would be for the other employees to leave him 

alone and contact paramedics only when necessary.  To require 

the Clerk to make this accommodation would place the Clerk at 

risk of allowing some unforeseen trauma occur to Mr. Meiselman 

and would, therefore, be an unacceptable risk.  Further, the 

evidence demonstrates that, when he has a seizure, Mr. Meiselman 

thinks about the drunk driver and becomes angry and becomes 

threatening; to place other employees and the Clerk at such risk 

is unreasonable.  Additionally, on the day of last incident on 

May 13, 2005, Mr. Meiselman admitted that his seizure medication 

needed to be increased and indicated that the low dosage was 

probably the cause of his seizure and his behavior.  As a 

result, the Clerk was not required to retain Mr. Meiselman, 

whose unacceptable behavior threatened the safety of others even 
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though his behavior stemmed from his disability; he was unable 

to perform the essential functions of his job.  Calef, supra. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the discrimination complaint of 

Glen Meiselman against the Broward County Clerk of Court. 

DONE AND ENTERED this 3rd day of September, 2010, in 

Tallahassee, Leon County, Florida. 

                       S 
                      __________________________________ 

ERROL H. POWELL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of September, 2010. 

 

 

ENDNOTES 

 
1/
  It is also noted that Mr. Meiselman represented that he 

depended almost entirely upon his wife to perform the preparation 

of his post-hearing submission due to his disability. 
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2/
  The Clerk claims no knowledge of such information being 

submitted to its Human Resources’ office.  The evidence is more 

persuasive that the information was submitted by Mr. Meiselman. 

 
3/
  Someone told Mr. Allen about it, but, he did not recall who it 

was. 
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