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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

ANGELLA WILLIAMS,   
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 09-7035 
    ) 
CROWN WINE AND SPIRITS, ) 
    ) 
 Respondent.  ) 
________________________________) 
 
 

RECOMMENDED ORDER

 Robert E. Meale, Administrative Law Judge of the Division 

of Administrative Hearings, conducted the final hearing by 

videoconference in Tallahassee, Florida, on April 16, 2010.  The 

parties, attorneys for the parties, witnesses, and court 

reporter participated by videoconference in Lauderdale Lakes, 

Florida. 

APPEARANCES

 For Petitioner:  Robert Anthony Bogdan 
                      Law Offices of Robert Anthony Bogdan 
                      410 Southeast First Terrace 
                      Pompano Beach, Florida  33060-7108 
 
 For Respondent:  Salvatore H. Fasulo 
                      Tripp Scott, P.A. 
                      110 Southeast Sixth Street, 15th Floor 
                      Fort Lauderdale, Florida  33301 
 



STATEMENT OF THE ISSUE

 The issue is whether Respondent is guilty of discrimination 

in employment based on Petitioner's pregnancy and sexual 

harassment, in violation of Section 760.10(1)(a), Florida 

Statutes. 

PRELIMINARY STATEMENT

 By Employment Charge of Discrimination filed December 24, 

2009, Petitioner alleged that Respondent terminated her 

employment on October 4, 2008, based on discrimination due to 

her pregnancy, sex, rejection of the sexual advances of her 

employer, and race, African-American. 

 By notice dated November 20, 2009, the Florida Commission 

on Human Relations entered a Determination:  Cause. 

 By Petition for Relief filed December 4, 2009, Petitioner 

alleged that Respondent was guilty of an unlawful employment 

practice based on "pregnancy/sex," race, and/or retaliation for 

rejecting sexual advances (quid pro quo harassment)."  At the 

start of the hearing, Petitioner advised that she was proceeding 

on two claims:  employment discrimination in the form of sex 

harassment and employment discrimination based on pregnancy.   

 At the hearing, Petitioner called one witness and offered 

into evidence 14 exhibits:  Petitioner Exhibits 1-2, 5-10, 12-

13, 16-17, and 19-20.  Respondent called three witnesses and 

offered into evidence 13 exhibits:  Respondent Exhibits 1-5,  
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8-9, 11, and 13-17.  All exhibits were admitted except 

Petitioner Exhibit 20, which was proffered. 

 The parties did not order a transcript.  They filed 

Proposed Recommended Orders on April 26, 2010. 

FINDINGS OF FACT

1. Respondent is a family-owned business engaged in the 

retail sales of wine, spirits, cigars, specialty gourmet foods, 

and party favors.  Respondent operates about 28 stores, mostly 

in south Florida.  Respondent employs at least 225 employees.  

Its chief executive officer is Paul (Bubba) Kassal.  Other 

executive officers, superior to Bubba Kassal, are his brother 

Michael, who also serves as vice-president of personnel, and 

their father, who, with his father, started the company in 1955. 

2. Respondent hired Petitioner on October 13, 2003, as a 

human resources manager.  As such, Petitioner reported to the 

human resources director.  At the time of hiring Petitioner, 

Bubba Kassal informed her, presumably secretly, of his intent to 

fire the existing human resources director.  Six months later, 

after the termination of the human resources director, 

Respondent promoted Petitioner to the position. 

3. As human resources director, Petitioner's primary 

duties were to ensure that all of Respondent's employees were 

paid, file all reports with the appropriate agencies, prepare 

internal employment policies, train managers in good hiring 
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practices, run background checks, ensure compliance with all 

safety, workers' compensation and Family Medical Leave Act 

(FMLA) issues, terminate employees, counsel employees, file 

unemployment compensation reports, and participate in the 

strategic planning for new stores.  The Kassals were satisfied 

with Petitioner's work performance during her entire employment 

with Respondent. 

4. Respondent's main offices are located in 

Ft. Lauderdale.  While working for Respondent, Petitioner 

commuted over one hour each day from her home in Port St. Lucie 

to her office in the corporate headquarters. 

5. The issues in this case divide neatly into the claims 

of a hostile work environment and sex discrimination due to 

pregnancy.  The claim of a hostile work environment pertains to 

Petitioner's first two years with Respondent, which were from 

late 2003 through late 2005.  The claim of discrimination due to 

pregnancy pertains to Petitioner's last months with Respondent, 

which were from spring 2008 through fall 2008.   

6. As noted below, there is evidence supportive of a claim 

of a hostile work environment, although this evidence fails to 

establish such a claim for the reasons explained below.  

However, the limited evidence of a hostile work environment is 

in no way linked to the termination of Petitioner's employment 

in 2008 while she was pregnant.  This termination, which was due 

 4



to complications associated with her pregnancy, was essentially 

by mutual agreement and in no way was due to some form of quid 

pro quo sex discrimination or retaliation for her failure to 

reciprocate Michael Kassal's flirtation or infatuation. 

7. Petitioner's version of events for 2003-05 is credited 

because Michael Kassal did not testify.  Petitioner's version of 

events for 2008 is largely uncredited due to some 

inconsistencies in her testimony where she implies, for 

instance, that she understood that Respondent might not keep 

open her existing job until after she delivered.  Petitioner's 

version of events for 2008 is less than the more plausible 

testimony of Bubba Kassal and Respondent's outside counsel, Amy 

Galloway.   

8. Shortly after starting work, Petitioner began receiving 

unwelcome attention from Michael Kassal, whose office was near 

Petitioner's office.  Michael Kassal, who was married at all 

material times, routinely complimented Petitioner's hairstyle, 

teeth, shoes, and clothes.  When Respondent sponsored a wine 

tasting at its Port St. Lucie store, Michael Kassal invited 

Petitioner to attend.  Michael Kassal repeatedly asked 

Petitioner to lunch or dinner.  Petitioner went to lunch with 

Michael Kassal only a couple of times because she was 

uncomfortable with the level of attention that she was 

receiving. 
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9. During her first year of employment, Petitioner was 

preoccupied with the demands of her job and largely ignored the 

uninvited attention that Michael Kassal directed toward her.  

During her second year of employment, Petitioner initiated 

corporate-wide training sessions in sexual harassment.  She used 

these occasions to remind Michael Kassal, when he made her 

uncomfortable with his comments or behavior, that he knew better 

and he needed to stop such inappropriate behavior.   

10.  Undeterred, Michael Kassal instead confided in 

Petitioner that he felt trapped in his marriage, could not leave 

his wife due to their two children, and believed that he would 

have been much happier if he had met Petitioner a couple of 

years earlier because they would have been so good together.  

Michael Kassal said that his wife, who was, at times, an 

employee of Respondent, was an alcoholic.  Petitioner suggested 

that Michael Kassal or his wife take advantage of Respondent's 

employee assistance program.  Michael Kassal rejected this 

advice and instead stated that, if Petitioner would not go out 

with him, he would go out with a woman at the gym where he 

worked out. 

11.  On Petitioner's birthday, Michael Kassal routinely 

gave her a card.  Petitioner kept only two of the cards and 

could not identify the years that they were received.  One card 

contains a handwritten note:  "And I need you more than want 
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you[,] and I want you til the end of all time."  Michael Kassal 

printed his name at the bottom of the note, adding a heart-

shaped symbol in place of the dot over the "i."   

12. The other birthday card states: 

Dear Angella, It[']s presently July 10th and 
you are in India and I am wishing I were 
with you riding on Elephants and protecting 
you from the dangers so far from home.  I 
must tell you we all miss you and only have 
kind thoughts about how professionally you 
have with us with Cami and Johanna.  You 
have always blessed us with organization and 
administrative magic.  I sit here and count 
the days before I can smell Victor[i]a's 
Secret Rapture perfume.  Thank you for your 
intervention.  You have been a breath of 
fresh air.  I know it[']s been a whirlwind 
to some of us to catch up but it[']s worth 
the effort.  I always have your back.  I 
hope this year[']s birthday brings happiness 
and fills your heart with songs and 
sunshine.  I hope you get a new pair of 
shoes and a toothbrush.  Thanks again for 
all your loyalty and dedication.  Sincerely, 
Michael Kassal. 
 

The "i" in "Michael" bears no dot or other symbol. 

13.  Bubba Kassal testified that Michael sent birthday 

cards to all of the employees of the company and that this was 

part of the family atmosphere that characterizes the company, 

which continues a tradition of family picnics, employee fitness 

programs, and comprehensive fringe benefits.  Bubba Kassal also 

testified that he and his brother kiss each morning.  However, 

Bubba Kassal did not testify that the contents of the birthday 

cards quoted above resemble the contents of the birthday cards 
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that Michael Kassal sends to, say, the company truck drivers or 

warehouse workers.  The thoughtfulness that Michael Kassal 

extends daily to his brother and annually to his employees is 

distinct from the intimacies inherent in the shorter birthday 

card and the reference to smelling Petitioner's perfume again.  

These intimacies corroborate the portion of Petitioner's 

testimony that describes an inappropriate level of emotional 

attachment from Michael Kassal toward Petitioner; the inference 

easily follows that this level of emotional attachment is 

atypical of the conventional employer-employee relationship at 

Respondent. 

14.  Three omissions loom large in Petitioner's proof of 

her claim of a hostile work environment.  These omissions are 

considered in ascending order of significance. 

15.  First, at no time during her employment with 

Respondent did Petitioner complain to anyone about Michael 

Kassal's behavior.  She testified that she believed a complaint 

would be futile because Michael Kassal was the boss. 

16.  Respondent countered with evidence that complaints 

about Michael Kassal's wife led to her termination and argument 

that Petitioner's complaints would likewise have received a fair 

hearing.  Respondent's contention overlooks the fact that 

Michael's wife was convicted of driving under the influence, and 
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her continued operation of a company vehicle presented an 

insurance problem for Respondent that could not be ignored.  

17.  Petitioner is right on this point--her complaint would 

have been futile.  Bubba Kassal was not in a position to control 

his brother, and, on this record, their father does not seem to 

have been playing a prominent role in the business during the 

time in question.   

18.  Factually, the failure to lodge a contemporaneous 

objection to unwelcome sexual behavior in the workplace may 

sometimes undermine the credibility of the complainant.  This is 

not the situation here, though, because, as noted above, 

Petitioner's version of events from 2003-05 is unrebutted and 

confirmed by two birthday cards. 

19.  Legally, the failure to lodge a contemporaneous 

objection to unwelcome sexual behavior in the workplace may 

sometimes preclude a finding of notice to the employer, so as to 

preclude a conclusion of vicarious liability.  This is not the 

situation here, though, because, as discussed in the Conclusions 

of Law, Michael Kassal was Respondent for purpose of 

establishing notice and concluding vicarious liability for his 

behavior. 

20.  The second omission is that nothing in the record 

establishes that the behavior of Michael Kassal impeded 

Petitioner's work performance.  As discussed in the Conclusions 
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of Law, this omission is not outcome-determinative, but, as 

noted above, Petitioner's work was always satisfactory, at least 

until her health deteriorated during her pregnancy, which is 

discussed below.   

21.  The third omission is that the evidence fails to 

establish that Michael Kassal continued to lavish inappropriate 

attention on Petitioner after the end of 2005.  The record is 

silent as to the nature of the relationship between Michael 

Kassal and Petitioner for the two and one-half years from the 

end of 2005 until the disclosure of her pregnancy in the spring 

of 2008.  It is at least as plausible that, unfueled by any 

encouragement from Petitioner, Michael Kassal's infatuation with 

her tapered off after a couple of years, rather than burned with 

the same intensity for four and one-half years.   

22.  The behavior of Michael Kassal from late 2003 through 

late 2005 suggests nothing more than an infatuation with 

Petitioner, which, however inappropriate, excludes the sexually 

charged actions of offensive touching or sexually explicit 

invitations or comments.  The behavior in this case is limited 

to unaccepted invitations to lunch, dinner, and dates, 

inappropriate revelations about Michael Kassal's personal life, 

and transparent attempts at flattery that, at their best, 

suggest a failure to recognize boundaries and, at their worst, 

wander between the narcissistic and infantile.   
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23.  The record is not especially rich in detailing 

Petitioner's response to the inappropriate attention lavished on 

her by Michael Kassal, except that there is no indication 

whatsoever that Petitioner welcomed the attention, reciprocated 

in any fashion, or was in any way flattered by Michael Kassal's 

two-year infatuation.  There is some evidence that the attention 

made Petitioner embarrassed and somewhat uncomfortable, but this 

evidence is insufficient to establish that Petitioner's 

subjective reaction took the form of a feeling that she was 

physically threatened or personally humiliated or that she was 

laboring under an alteration of her working conditions.  Such 

reactions, if they had occurred, would have been 

disproportionate to the level of attention that Michael Kassal 

directed toward Petitioner. 

24.  Except for the frequency of comments about attire or 

appearance, which may have occurred on a daily basis, the record 

fails to establish the frequency of the invitations to lunch, 

dinner, and dates or the inappropriate revelations about Michael 

Kassal's personal life, but these occurrences were probably 

infrequent.  Objectively considered, none of Michael Kassal's 

behavior was physically threatening or humiliating, none of his 

behavior was so pervasive or severe as to alter the conditions 

of Petitioner's employment, and none of his behavior could 
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reasonably have adversely affected Petitioner's work 

performance. 

25.  Based on these findings and the Conclusions of Law 

below, Petitioner has failed to prove a hostile work environment 

from 2003-05. 

26.  The inception of the claims arising out of 

Respondent's treatment of her pregnancy is March or April 2008, 

when Petitioner learned that she was pregnant and due to deliver 

in November.  In June, Petitioner decided to reveal her 

pregnancy to family, friends, and Respondent.   

27.  On the morning that Petitioner had decided to inform 

Respondent of her pregnancy, the first person who came to her 

office was Bubba Kassal.  He congratulated Petitioner, 

laughingly saying, in a manner that did not offend Petitioner, 

that he did not know that she had a boyfriend.  Bubba Kassal 

then spoke of his two boys and added that he was sorry that 

Petitioner's mother was no longer alive to support her at this 

time.  Bubba Kassal called his mother and told her, and she 

called Petitioner the next day and congratulated her.  The 

record does not disclose whether Petitioner told Michael Kassal 

at this time, or, if she did, the nature of his response. 

28.  A short while later, on June 13, Petitioner had an 

office visit with her physician, who became concerned about her 

high blood pressure.  The physician asked if Petitioner could 
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work at home, and Petitioner assured him that she could.  The 

physician wrote a note to this effect. 

29.  Driving back to the office, Petitioner called 

Ms. Galloway, with whom Petitioner had worked on human-resource 

issues.  Petitioner told Ms. Galloway about her pregnancy, the 

health risks, and the support that she had already received from 

"the Kassals."  Ms. Galloway advised Petitioner just to go in 

and tell them that she needed to work at home.  Toward this end, 

Petitioner arranged a meeting with Michael and Bubba Kassal on 

June 18. 

30.  At the meeting, Petitioner gave the Kassals a copy of 

her physician's note.  Petitioner acknowledged that she had been 

with Respondent a long time, and she thanked them for the work 

that she had been allowed to do.  She mentioned her pregnancy 

complications, which included blacking out and falling--these 

made the long drive between work and home especially dangerous.  

Petitioner offered to recruit someone to replace her, but she 

wanted to be kept on the payroll in return for performing 

various human resource duties as best as she could, mostly from 

home. 

31.  Michael Kassal reacted to the request poorly.  He 

replied that it had not been his idea to purchase a house so far 

from the office in Port St. Lucie, and the human resources 

director needed to be onsite.  Notwithstanding Michael Kassal's 
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reaction, Respondent accepted Petitioner's request, as Bubba 

Kassal and Petitioner generally agreed to an arrangement in 

which Petitioner would continue to be paid her normal salary 

through delivery in return for working on human resources 

matters on a limited basis. 

32.  An important component of the understanding reached at 

the June 18 meeting was its term, which was through the birth of 

the baby.  Bubba Kassal asked what would happen if, after baby 

was born, Petitioner decided not to return to work.  Petitioner 

was unable to promise that she would return to work, but replied 

that she needed to work, and she could bring her aunt from 

Jamaica to watch the baby.  Bubba Kassal asked when the work-at-

home arrangement would go into effect, and Petitioner replied it 

was intended to go into effect right away, but she would try to 

work with them and offered to help find someone to perform her 

duties in her absence.  Bubba Kassal replied that he had someone 

in mind.  Petitioner herself testified that Bubba Kassal asked 

what would happen if they liked the replacement, and Petitioner 

replied that she understood that they had a business to run, 

implying that, consistent with this understanding, they might 

not have a position for her after the baby were born, just as 

she might not want to return to work with Respondent.  Bubba 

Kassal promised to memorialize the understandings reached at the 

meeting. 
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33.  Despite the doctor's orders, Petitioner continued to 

report to the office until the July 4 weekend.  At that time, 

she asked Bubba Kassal about the document to memorialize their 

understandings, and he said that Amy Galloway was working on it.  

On July 7, Ms. Galloway emailed to Bubba Kassal a draft letter 

agreement, which, among other things, confirmed that neither 

party was committing to Petitioner's ongoing employment after 

the birth of the baby.   

34.  On July 8, Petitioner sent an email to Bubba and 

Michael Kassal and Ms. Galloway advising them that she was on 

bed rest and would submit FMLA paperwork as soon as possible.  

For some reason, the recipients did not receive this email, so 

they were unaware in early July of the status of Petitioner, 

who, understandably, did not undertake any unnecessary 

communications during her period of bed rest in order to save 

the baby.   

35.  On July 11, Petitioner visited the doctor, who found 

that her blood pressure had soared to 200/100.  Petitioner 

talked him out of ordering an ambulance to take her to the 

hospital, but the doctor ordered bed rest for Petitioner.  By 

this time, Petitioner realized that, for the remainder of her 

pregnancy, she would not be able to perform even at the limited 

level that she had said she would work at the June 18 meeting.  
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From this point forward, the June 18 understanding was 

superseded by Petitioner's medical issues. 

36.  On July 11, Petitioner returned to the office briefly 

to advise her staff that she would be going home for the time 

being.  While at the office, she saw an invoice from 

Ms. Galloway's law firm that reflected legal research conducted 

a couple of days after the June 18 meeting and concerned the 

Title VII ramifications of Petitioner's situations.  Petitioner 

assumed that Respondent was terminating her and began to cry. 

37.  On the same day, Petitioner returned to the doctor's 

office and had him complete the FMLA paperwork, which Petitioner 

had previously thought was unnecessary.  The necessity for FMLA 

paperwork was as much Petitioner's realization, on July 11, that 

she could not perform even the limited duties contemplated by 

the June 18 understanding as her discovery, also on July 11, 

that Respondent had ordered its counsel to research Title VII.   

38.  Later on July 11, Petitioner returned to the office 

with the completed FMLA paperwork and left it for Bubba Kassal.  

Pursuant to this paperwork, the FMLA period, during which 

Respondent would have to keep open her job, expired before the 

projected delivery date. 

39.  On July 14, Petitioner returned a telephone call of 

Ms. Galloway and updated her on her condition.  As Ms. Galloway 

confirmed in an email of the same date to Bubba Kassal, 
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Petitioner wanted to take her FMLA time and understood that she 

would not be able to perform the transitioning tasks 

contemplated in the June 18 understanding.  Ms. Galloway 

promised Petitioner that she would discuss with Bubba Kassal a 

reworking of her benefits, including maintaining present health 

benefits and obtaining disability benefits.   

40.  On August 5, Petitioner sent an email to Bubba and 

Michael Kassal advising that she had not received her paycheck 

on August 2 and stating that she "continued" to be available to 

perform her end of the June 18 understanding.  This is an 

attempt to document a fact that was untrue:  Petitioner had not 

been able to perform her responsibilities under the June 18 

understanding at any time after July 11.  Ten minutes after 

receiving the email, Bubba Kassal emailed Ms. Galloway stating 

that they would proceed by paying Petitioner disability benefits 

through the birth, paying the company's portion of the health 

insurance until the birth, and giving Petitioner access to her 

company laptop computer and cellphone until October 1 in return 

for a release, presumably from any employment-related liability 

claims.  It is impossible to infer that Bubba Kassal was miffed 

at Petitioner's misstatement, but it is likely that the 

misstatement motivated Bubba Kassal to define the status of 

Petitioner's employment relationship.   
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41.  By letter dated August 5 from a human relations 

employee to Ms. Galloway, the position of Respondent was 

documented, at least internally.  This letter states that 

Petitioner's FMLA start date is July 11, 2008, and end date is 

October 4, 2008.  This letter restates the undertakings that 

Bubba Kassal detailed in his August 5 email and notes that 

Petitioner has exhausted all of her sick and vacation time.  The 

letter notes that the June 18 understanding was superseded by 

Petitioner's subsequent incapacitation.   

42.  On August 14, Ms. Galloway emailed a letter to 

Petitioner reiterating much of the contents of the August 5 

email and noting that, due to Petitioner's emergent health 

needs, Respondent had hired an acting human resources director 

on July 28.  Ms. Galloway's letter restates the conditions set 

forth in Bubba Kassal's email of August 5, adding only that 

there is no expectation that Petitioner can perform any human 

resource duties and omitting the request for a release.  A 

couple of weeks later, Petitioner emailed a brief message to 

Ms. Galloway acknowledging receipt of the letter and thanking 

her for all that she "does," but not otherwise responding to the 

letter. 

43.  On October 8, Ms. Galloway sent another letter to 

Petitioner noting that the FMLA period had expired and that 

Respondent continued to perform the conditions detailed in the 
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August 14 letter.  The letter asks for the return of the laptop 

computer and cellphone. 

44.  On November 5, Petitioner delivered her baby.  One 

month later, she spoke with Ms. Galloway exploring, in 

Ms. Galloway's opinion, the possibility of returning, if her 

replacement were not working out, or obtaining additional 

severance pay.  Ms. Galloway explained the company's view that 

the termination was voluntary, not involuntary.  Eventually, 

Respondent agreed to pay Petitioner another week's salary, 

through July 18, and extended her insurance through December 31, 

so that Petitioner would have another chance to exercise her 

COBRA rights.  Respondent advised that it was treating 

Petitioner's termination date as October 4, which was when the 

FMLA period had expired. 

45.  There is no evidence of discrimination in Respondent's 

handling of Petitioner's pregnancy.  Respondent assigned no role 

of substance in the 2008 events to Michael Kassal, whose 

objections to the June 18 understanding were completely ignored.  

There is no evidence that the company's actions in 2008 were 

influenced in any way by Michael Kassal's 2003-05 infatuation. 

46.  Petitioner testified to a 4-6 week period during which 

she had previously worked at home.  However, this earlier period 

of working at home was when Petitioner was engaged in the 

solitary task of converting payroll systems on the computer, and 
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she needed a quiet place to work.  Working at home under these 

conditions is entirely appropriate.  During this period, 

Petitioner was working exclusively on this task, leaving her 

other human resources duties to others or deferring them until 

the conversion was finished.   

47.  Any insistence by Respondent in 2008 that Petitioner 

work in the office is justified because Petitioner's duties 

generally required her to be in the office, where she would be 

available for, among other things, drop-in visits by corporate 

management needing assistance in the wide range of personnel 

matters that arise daily in a business of this size.   

48.  However, Petitioner's claim of discriminatory 

treatment regarding working at home misses the larger point 

that, in the June 18 understanding, Respondent allowed her to 

work at home for the duration of her pregnancy.  This 

understanding was defeated, not by Respondent's insistence that 

she work in the office, but by Petitioner's deteriorating 

medical condition.   

49.  Petitioner also testified that Respondent allowed 

other managers to work at home.  Again, this proof overlooks the 

fact that Respondent also allowed Petitioner to work at home 

under the June 18 understanding, and her subsequent inability to 

do so was due to her deteriorating health, not the demands of 

Respondent.  Also, the other situations are distinguishable, 
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even if Respondent had prohibited Petitioner from working at 

home.  While one district manager's wife recovered from a broken 

leg and another district manager recovered from a heart attack 

and stroke, they worked in some fashion, either with reduced 

hours in the office or reduced hours from home.  Petitioner's 

situation was different in the nature of her duties, which were 

corporate-wide, not district-wide; the fact that she was 

completely unavailable for an extended period of time; and 

probably for the fact that, for a substantial period of time, 

she failed or was unable timely to communicate her situation to 

Respondent. 

50.  Based on these findings, Petitioner has failed to 

prove any form of sex discrimination in Respondent's handling of 

her pregnancy in 2008.  

CONCLUSIONS OF LAW 

51.   The Division of Administrative Hearings has 

jurisdiction over the subject matter.  §§ 120.569, 120.57(1), 

and 760.11(6), Fla. Stat. (2009). 

52.  Section 760.10(1)(a), Florida Statutes, states that it 

is an unlawful employment practice for an employer: 

To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, religion, sex, 
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national origin, age, handicap, or marital 
status.  
 

53.  Florida recognizes claims of sex discrimination based 

on tangible employment action, such as demotion or firing, and 

hostile work environment.  Blizzard v. Appliance Direct, Inc., 

16 So. 3d 922, 926 (Fla. 5th DCA 2009).  To prove a hostile work 

environment based on harassment by a supervisor, Petitioner must 

prove: 

(1) that she is a member of a protected 
group; (2) that she was subjected to 
unwelcome sexual harassment, such as sexual 
advances, requests for sexual favors, and 
other conduct of a sexual nature; (3) the 
harassment was based on the sex of the 
employee; (4) the harassment was 
sufficiently severe or pervasive to alter 
the terms and conditions of employment and 
create a discriminatorily abusive working 
environment; and (5) there is a basis for 
holding the employer liable. 
 

Id. at 927. 

54.  The fourth requirement--that the harassment is 

sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abuse 

working environment--includes subjective and objective 

components.  Id.  In making the objective determination, the 

court must consider: 

1) the frequency of the conduct; 2) severity 
of the conduct; 3) whether the conduct was 
physically threatening or humiliating; and  
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4) whether the conduct unreasonably 
interfered with the employee's job 
performance. 
 

Maldonado v. Publix Supermarkets, 939 So. 2d 290, 294 (Fla. 4th 

DCA 2006). 

55.  Petitioner has satisfied the fifth element--i.e., a 

basis for holding the employer liable.  If the other elements of 

a hostile work environment were proved, the basis for holding 

the employer liable would be that Michael Kassal is essentially 

the employer due to his high standing within Respondent.  See, 

e.g., Faragher v. City of Boca Raton, 524 U.S. 775, 789-90, 118 

S. Ct. 2275, 2284 (1998) (dictum); Burns v. McGregor Electronic 

Industries, Inc., 955 F.2d 559, 564 (8th Cir. 1992) (person 

committing the harassment owned the plant); Torres v. Pisano, 

116 F.3d 625, 634-35 (2d Cir. 1997) (dictum).  Cf. Harris v. 

Forklift Systems, Inc., 510 U.S. 17, 114 S. Ct. 367 (1993) (no 

discussion of vicarious liability in case in which perpetrator 

of inappropriate behavior was corporate president). 

56.  From a factfinding perspective, a contemporaneous 

complaint can sometimes help establish the credibility of the 

complainant.  See, e.g., Blizzard, supra at 927.  In this case, 

though, Respondent chose not to present the testimony of Michael 

Kassal, so the testimony of Petitioner, which is plausible and 

persuasive in its own right, is unrebutted.   
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57.  However, Petitioner has failed to prove the fourth and 

possibly the second elements of a hostile work environment.  The 

behavior in this case does not involve any touching or sexual 

suggestiveness; it is essentially flirtatious.  In Gupta 

v. Florida Board of Regents, 212 F.3d 571, 584 (11th Cir. 2000), 

the court stated that flirtatious behavior, even if 

inappropriate, was not sex harassment.  In Gupta, over a period 

of six or seven months, the supervisor of a university professor 

complimented the woman on her looks one time and repeatedly 

called her at home on weekday nights and weekends, sometimes 

asking about her boyfriend or what kind of personal problems she 

had, but never asking her for a date.  The supervisor repeatedly 

asked the professor to lunch, touched her ring once, stared at 

her a couple of times, touched her knee once, and touched the 

hem of her dress once--the last two incidents unaccompanied by 

any verbal suggestions or advances.  Finding this behavior to be 

consistent with the "normal tribulations of the workplace," the 

court held that it was not sufficiently severe or pervasive to 

constitute sex harassment.  212 F.3d at 586.  The court noted in 

passing that all of the complained-of behavior took place 

between the professor's arrival at the university in August 1994 

and February 1995, but evidently no additional behavior had 

taken place in the two and one-half years between February 1995 

and when the trial took place.  212 F.3d at 579. 
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58.  In Weiss v. Coca-Cola Bottling Company of Chicago, 990 

F.2d 333 (7th Cir. 1993), one of the plaintiff's warehouse 

supervisors asked her for dates several times, tried to kiss her 

in a bar, placed his hand on her shoulder several times, placed 

"I love you" signs in her work area, and referred to her several 

times as a "dumb blond."  The court held that these incidents 

were insufficient to establish sex harassment. 

59.  Michael Kassal's flirtatious behaviors were not 

sufficiently severe or pervasive to alter the terms or 

conditions of Petitioner's employment.  They were neither severe 

nor frequent; they were not humiliating or threatening; and they 

never interfered with the performance of Petitioner's duties.  

The evidence fails to establish even a subjective basis for the 

requisite finding, as Petitioner herself appears not to have 

reacted disproportionately to the nature of the behavior. 

60.  Florida case law applies the statutory prohibition 

against discrimination contained in Section 760.10(1), Florida 

Statutes, to discrimination based on pregnancy.  See Carsillo v. 

City of Lake Worth, 995 So. 2d 1118 (Fla. 4th DCA 2008), rev. 

denied, 20 So. 3d 848 (Fla. 2009); Carter v. Health Management 

Associates, 989 So. 2d 1258, 1265-66 (Fla. 2d DCA 2008). 

61.  Claims of pregnancy discrimination based on indirect 

evidence, as here, proceed under the burden-shifting approach of   

McDonell-Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 
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(1973).  Clay v. Holy Cross Hospital, 253 F.3d 1000, 1005 (11th 

Cir. 2001).  To prove a prima facie case of sex discrimination 

based on pregnancy, Petitioner must prove:  1) she was pregnant, 

and the employer knew she was pregnant; 2) she was performing 

her duties satisfactorily; 3) she received an adverse employment 

action; and 4) similarly situated employees not pregnant were 

treated more favorably.  Id.  If Petitioner were to prove a 

prima facie case, the burden would shift to Respondent to show a 

legitimate business reason, and, if Respondent made such a 

showing, the burden would shift to Petitioner to prove that the 

legitimate business reason is pretextual.  Id.   

62.  Petitioner has failed to make a prima facie showing of 

sex discrimination due to her pregnancy because she has failed 

to prove that she received an adverse employment action.  Upon 

learning of Petitioner's pregnancy, Respondent generously agreed 

to pay Petitioner's regular salary through delivery in return 

for limited services, and both parties agreed that Respondent 

would not necessarily hold the job open that long.  Only when 

Petitioner's medical problems prevented her from performing even 

limited duties did Respondent revise its undertaking, but it 

continued to treat Petitioner in a fair, nondiscriminatory 

manner. 
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63.  In its proposed recommended order, Respondent seeks 

attorneys' fees under Section 760.11(13), Florida Statutes.  The 

relevant part of this statute states: 

In any action or proceeding under this 
subsection, the court, in its discretion, 
may allow the prevailing party a reasonable 
attorney's fee as part of the cost. It is 
the intent of the Legislature that this 
provision for attorney's fees be interpreted 
in a manner consistent with federal case law 
involving a Title VII action. 
 

64.  This request is denied because it is based on the 

wrong statute, and the Division of Administrative Hearings is 

not a "court" within the meaning of Section 760.11(13), Florida 

Statutes.  Cf. § 760.11(6), Fla. Stat. (Florida Commission on 

Human Relations may, in its discretion, allow a prevailing party 

a reasonable attorney's fee).  

RECOMMENDATION 

 It is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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 DONE AND ENTERED this 15th day of June, 2010, in Tallahassee, Leon County, Florida. 
 

                                                      ___________________________________ 
                           ROBERT E. MEALE                            Administrative Law Judge 
                           Division of Administrative Hearings 
                           The DeSoto Building 
                           1230 Apalachee Parkway 
                           Tallahassee, Florida  32399-3060 
                           (850) 488-9675   SUNCOM 278-9675 
                           Fax Filing (850) 921-6847 
                           www.doah.state.fl.us 
 
                           Filed with the Clerk of the 
                           Division of Administrative Hearings 
                           this 15th day of June, 2010 . 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SHIRLEY FLEMING-BRICKOUS, 
 
     Petitioner, 
 
vs. 
 
BREVARD COUNTY SHERIFF’S 
OFFICE, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-7036 

  
RECOMMENDED ORDER 

 
Administrative Law Judge (ALJ) Daniel Manry conducted the 

final hearing of this case for the Division of Administrative 

Hearings (DOAH) on May 13, 2010.  The ALJ conducted the hearing 

by video teleconference in Tallahassee and Melbourne, Florida. 

APPEARANCES

     For Petitioner:  Shirley Fleming-Brickous, pro se
                      1803 Plata Court  
                      Rockledge, Florida  32955 
 
     For Respondent:  Robert W. Evans, Esquire 
                      Allen, Norton & Blue, P.A.  
                      906 North Monroe Street, Suite 100 
                      Tallahassee, Florida  32303 
 

STATEMENT OF THE ISSUE

The stipulated issue1 is whether Respondent discriminated 

against Petitioner on the basis of her race by denying 

Petitioner equal pay in violation of the Florida Civil Rights 

Act, Chapter 760, Florida Statutes (2007).2



PRELIMINARY STATEMENT 

On May 22, 2009, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(the Commission).  On November 18, 2009, the Commission issued a 

Determination: No Cause.  On December 21, 2009, Petitioner filed 

a Petition for Relief, and the Commission referred the matter to 

DOAH to conduct the final hearing. 

At the hearing, Petitioner testified in her own behalf and 

submitted six exhibits for admission into evidence.  Respondent 

presented the testimony of four witnesses and submitted 17 

exhibits for admission into evidence. 

The identity of the witnesses and exhibits, and the rulings 

regarding each, are reported in the Transcript of the hearing 

filed with DOAH on May 25, 2010.  Respondent timely filed its 

Proposed Recommended Order (PRO) on June 4, 2010.  Petitioner 

did not file a PRO. 

FINDINGS OF FACT

1.  Petitioner is an "aggrieved person" within the meaning 

of Subsections 760.02(6) and (10).  Petitioner is an African-

American female and filed a complaint of race discrimination, 

with the Commission. 

2.  Respondent is an "employer" within the meaning of 

Subsection 760.02(7).  Respondent is the Office of the Sheriff 

for Brevard County, Florida. 

 2



3.  The evidence, in its entirety, does not establish a 

prima facie showing of discrimination.  Nor does the evidence 

prove that Petitioner received unequal pay.   

4.  Respondent first employed Petitioner sometime in  

October 2002.  Petitioner voluntarily resigned her position of 

employment with Respondent on May 30, 2008, for a higher-paying 

position with another employer.3   

5.  On July 29, 2006, Respondent transferred Petitioner 

from the position of payroll specialist, in the accounting 

department, to a position of personnel officer in the personnel 

department.  The transfer was a promotion, and Petitioner 

received a 10 percent increase in pay.  Ms. Bridget Bauer 

replaced Petitioner in the accounting department.  

6.  The supervisor in the personnel office was Ms. Imogene 

Mullins.  Ms. Mullins supported the transfer of Petitioner and 

considered Petitioner to be a valuable asset due to Petitioner's 

varied experience, including experience in human resources.   

7.  On April 3, 2008, Ms. Bauer transferred from the 

accounting department to another position within Respondent's 

organization.  Ms. Denise Postlethweight, the supervisor of the 

accounting department, asked Petitioner to temporarily assist 

the accounting department until the department could replace 

Ms. Bauer, to train the replacement for Ms. Bauer, and to assist 
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in interviewing applicants to replace Ms. Bauer.  Petitioner 

agreed to perform these temporary duties. 

8.  Respondent, Ms. Postlethweight, and Ms. Mullins did not 

promise Petitioner she would receive additional compensation for 

performing these temporary duties in the accounting department 

until the accounting department replaced Ms. Bauer.  

Respondent's administrative policy does not authorize 

compensation for temporary duties.   

9.  Ms. Mullins attempted to obtain authorization for 

increased compensation for the temporary duties performed by 

Petitioner without success.  No pay increase was approved 

because Petitioner was performing equivalent supervisory duties 

in the accounting and personnel departments on a temporary 

basis.   

10.  One alleged comparator relied on by Petitioner is not 

a comparator.  Ms. Lisa Gillis performed equivalent supervisory 

duties as the special projects coordinator and sheriff's 

assistant.  However, Ms. Gillis performed equivalent supervisory 

duties on a permanent basis rather than a temporary basis.  

Respondent's administrative policy authorizes additional 

compensation for dual duties performed on a permanent basis. 

11.  Petitioner spent much of her time during the hearing 

attempting to show that Ms. Mullins promised additional 

compensation to Petitioner as an inducement for Petitioner's 
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agreement to perform dual duties on a temporary basis.  As 

previously found, the fact-finder does not find that evidence to 

be persuasive, and, if it were, the evidence does not rise to 

the level of a preponderance of the evidence. 

12.  Moreover, evidence of an offer and acceptance of 

additional compensation between Ms. Mullins and Petitioner as an 

inducement for the performance of dual duties is relevant to an 

action for breach of contract rather than discrimination.  

Jurisdiction for an action for breach of contract is in circuit 

court rather than DOAH.      

CONCLUSIONS OF LAW 

13.  DOAH has jurisdiction over the parties and the subject 

matter in this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

(2009).  DOAH provided the parties with adequate notice of the 

final hearing. 

14.  Petitioner bears the burden of proof in this 

proceeding.  Petitioner must show by a preponderance of the 

evidence that Respondent discriminated against her by denying 

her equal pay on the basis of her race.  McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). 

15.  Federal discrimination law may be used for guidance in 

evaluating the merits of claims arising under Chapter 760.  

Tourville v. Securex, Inc., 769 So. 2d 491 (Fla. 4th DCA 2000); 

Greene v. Seminole Elec. Co-op. Inc., 701 So. 2d 646 (Fla. 5th 
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DCA 1997); Brand v. Florida Power Corp., 633 So. 2d 504 (Fla. 

1st DCA 1994).  Petitioner can meet her burden of proof with 

either direct or circumstantial evidence.  Damon v. Fleming 

Supermarkets of Florida, Inc., 196 F.3d 1354, 1358 (11th Cir. 

1999), cert. denied, 529 U.S. 1109 (2000).  Direct evidence must 

evince discrimination or retaliation without the need for 

inference or presumption.  Standard v. A.B.E.L. Services., Inc., 

161 F.3d 1318, 1330 (11th Cir. 1998).  In other words, direct 

evidence consists of "only the most blatant remarks, whose 

intent could be nothing other than to discriminate,"  Earley v. 

Champion Int'l Corp., 907 F.2d 1077, 1081 (11th Cir. 1990). 

16.  There is no direct evidence of discrimination or 

retaliation in this case.  In the absence of direct evidence, 

Petitioner must meet her burden of proof by circumstantial 

evidence. 

17.  Circumstantial evidence of discrimination or 

retaliation is subject to the burden-shifting framework of proof 

established in McDonnell Douglas, 411 U.S. 792, and Reed, 95 

F.3d at 1178.  Petitioner must first establish a prima facie 

case of discrimination.  McDonnell Douglas, 411 U.S. at 802; 

Munoz v. Oceanside Resorts, Inc., 223 F.3d 1340, 1345 (11th Cir. 

2000).  Her failure to do so ends the inquiry.  See Ratliff v. 

State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996), aff'd, 679 

So. 2d 1183 (1996) (citing Arnold v. Burger Queen Sys., 509 So. 
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2d 958 (Fla. 2d DCA 1987)).  If Petitioner establishes a prima 

facie case, the burden shifts to Respondent to articulate a 

legitimate, non-discriminatory, non-retaliatory reason for the 

challenged action.  Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 257, 101 S. Ct. 1089, 1096 (1981); Munoz, 

223 F.3d at 1345; Turlington v. Atlanta Gas Light Co., 135 F.3d 

1428, 1432 (11th Cir. 1998), cert. denied, 119 S. Ct. 405 

(1998).  Petitioner must then prove by a preponderance of 

evidence that the reasons offered by Respondent for its actions 

are mere pretexts.  Id.

18.  In order to establish a prima facie case of race 

discrimination, a preponderance of the evidence must show that 

Petitioner is a member of a protected class, that she suffered 

an adverse employment action, that she received disparate 

treatment compared to similarly-situated individuals in a non-

protected class, and that there is sufficient evidence of bias 

to infer a causal connection between her race and the disparate 

treatment.  Rosenbaum v. Southern Manatee Fire and Rescue Dist., 

980 F. Supp. 1469 (M.D. Fla. 1997); Andrade v. Morse Operations, 

Inc., 946 F. Supp. 979, 984 (M.D. Fla. 1996).  A preponderance 

of the evidence does not show that Petitioner received disparate 

treatment compared to similarly situated individuals or that the 

alleged disparate treatment is causally connected to 

Petitioner's race.  Failure to establish the last prong of the 
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conjunctive test is fatal to a claim of discrimination.  

Mayfield v. Patterson Pump Co., 101 F.3d 1371 (11th Cir. 1996); 

Earley, supra.  See also Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding Respondent not guilty of the 

allegations against Respondent and dismissing the Charge of 

Discrimination and Petition for Relief. 

DONE AND ENTERED this 15th day of June, 2010, in 

Tallahassee, Leon County, Florida. 

S 
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2010. 
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ENDNOTES 
 
1/  The Charge of Discrimination and Petition for Relief raise 
numerous allegations against Respondent.  At the final hearing, 
however, Petitioner stipulated on the record that the issue for 
determination in the hearing is limited to discrimination based 
on race and that Petitioner is withdrawing any allegation of 
retaliation.  Transcript at 12-13.  The Petition for Relief did 
not include an allegation of age discrimination that was 
included in the Charge of Discrimination, and the record is 
devoid of any evidence of age discrimination. 
 
2/  References to chapters, sections, and subsections are to 
Florida Statutes (2007), unless stated otherwise. 
 
3/  The fact-finder finds evidence offered by Petitioner that the 
resignation was a constructive termination of employment to be 
neither credible nor persuasive.  In any event, the evidence did 
not rise to the level of a preponderance of the evidence.  A 
preponderance of the evidence shows that the resignation was 
voluntary and not wanted by Respondent. 
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Rockledge, Florida  32955 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 

 10



TBD | 201025 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 44 of 89 

 

 

 

 

 

201025 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Ostrum v. A Unique Floor of the Gulf Coast I 

CITATION: 201025 TBD.R 003 

DATE: 6/16/2010 

STATE: FL  

 

CASE NO: 

2009-01641 (FCHR) 

10-001180 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 10001180.pdf 

PAGES: 14 

 

RESULT: judged (winner) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROLYN R. OSTRUM, 
 
     Petitioner, 
 
vs. 
 
A UNIQUE FLOOR OF THE GULF 
COAST I, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 10-1180 

  
RECOMMENDED ORDER 

 
A formal hearing was conducted in this case on May 25, 

2010, in Marianna, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 

For Petitioner:  Carolyn R. Ostrum, pro se 
                      2842 McDonald Drive 
                      Alford, Florida  32420 

 
For Respondent:  Bob Morrisseau, Sr., Owner 

                      A Unique Floor of the Gulf Coast I 
                      2672 West Laurel Drive 
                      Alford, Florida  32420 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent engaged in an unlawful 

employment practice in violation of Section 760.10, Florida 

Statutes (2009),1 by discriminating against Petitioner based on 

her gender and by allowing her to be sexually harassed. 



PRELIMINARY STATEMENT 

On July 22, 2009, Petitioner, Carolyn R. Ostrum 

(Petitioner), filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (FCHR).  The 

complaint alleged that Respondent, A Unique Floor of the Gulf 

Coast I (Respondent), allowed her to be sexually harassed by her 

supervisor and then terminated her because she was a woman. 

On January 18, 2010, FCHR issued a Determination: Cause.  

Petitioner subsequently filed a Petition for Relief. 

FCHR referred the case to the Division of Administrative 

Hearings on March 10, 2010.  Neither party filed a response to 

the Initial Order, which was issued that same day. 

On March 29, 2010, Administrative Law Judge Barbara J. 

Staros issued a Notice of Hearing and Order of Pre-hearing 

Instructions.  The Notice scheduled the hearing for May 25, 

2010. 

Neither party complied with the Order of Pre-hearing 

Instructions. 

During the hearing, Petitioner testified on her own behalf 

and presented the testimony of three witnesses.  Petitioner 

offered three exhibits that were accepted as evidence. 

Respondent presented the testimony of two witnesses.  

Respondent offered one exhibit that was accepted as evidence. 

 2



No one made arrangements for a court reporter to appear at 

the hearing.  Therefore, a transcript was not and could not have 

been filed. 

The parties had an opportunity to file proposed findings of 

facts and conclusions of law on or before June 4, 2010.  As of 

the date that this Recommended Order was issued, neither party 

had filed a post-hearing proposed order. 

FINDINGS OF FACT 

1.  Respondent is a for-profit Florida corporation owned by 

Robert J. Morrisseau, Sr.  Even though he was Respondent's 

president, Mr. Morrisseau, Sr., was not usually involved in the 

company's day-to-day operations. 

2.  Robert J. Morrisseau, Jr., is Respondent's vice-

president.  Mr. Morrisseau, Jr., was primarily responsible for 

the company's operation.  He also served as crew supervisor. 

3.  Most of Respondent's work, which involved installing 

carpeting and tile in commercial facilities, was performed in 

locations that required the work crew to travel.  Respondent's 

crew often had to stay in motels. 

4.  Respondent contracted with an employee leasing company 

to handle Respondent's payroll and workers' compensation 

administration.  All employees filled out an application 

provided by the employee leasing company, but Respondent made 

all hiring and firing decisions. 
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5.  Respondent did not give its employees information 

regarding Respondent's human resource policies and procedures.  

Employees were not told what to do when they believed someone in 

the company was discriminating against them. 

6.  Petitioner is a female who dated Mr. Morrisseau, Jr., 

in the fall of 2008.  While they were dating, Mr. Morrisseau, 

Jr., told Petitioner he would give her a job and teach her to 

lay tile. 

7.  Petitioner and Mr. Morrisseau, Jr., stopped dating in 

December 2008.  However, Mr. Morrisseau, Jr., made good on his 

promise to Petitioner, hiring her as a laborer on January 26, 

2009. 

8.  In January 2009, Mr. Morrisseau, Jr., wanted to 

reestablish a personal relationship with Petitioner. 

Mr. Morrisseau, Jr., hoped giving Petitioner a job would 

facilitate that goal.  Petitioner was thankful for the job, but 

she did not want to date Mr. Morrisseau, Jr., again. 

9.  At all times material here, Mr. Morrisseau, Jr., was 

Petitioner's supervisor.  He also employed and supervised 

Petitioner's sister and her boyfriend and Petitioner's daughter 

and her boyfriend. 

10.  Off and on in January 2009 through March 2009, 

Mr. Morrisseau, Jr., supervised a crew laying carpet and tile in 

Spanish Fort, Alabama.  Petitioner and Petitioner's daughter and 
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sister and their boyfriends were also part of the crew on at 

least two trips to Alabama. 

11.  Mr. Morrisseau, Jr., rented three motel rooms for the 

Alabama job.  He took one room with one bed.  The other two 

rooms had two beds. 

12.  On one occasion, Mr. Morrisseau, Jr., told Petitioner 

she could sleep in the room with him or with her sister and the 

sister's boyfriend or the other male employees.  On another 

occasion, Mr. Morrisseau, Jr., told Petitioner she could sleep 

with her daughter and her daughter's boyfriend or the other male 

employees.  On both occasions, Petitioner chose to sleep on the 

extra bed in a room with one of the couples. 

13.  Mr. Morrisseau, Jr., never threatened Petitioner, 

directly or indirectly, with consequences if she did not choose 

to stay in his room.  There is no evidence that Petitioner felt 

Mr. Morrisseau, Jr., was giving her a quid pro quo choice. 

14.  Petitioner's job responsibilities included driving 

company vehicles, preparing floors for tile, and learning to lay 

tile.  She was not expected to carry 40-foot rolls of carpet or 

to carry heavy loads of tile up three flights of stairs.  

However, Petitioner was willing to help any way she could. 

15.  One time in Alabama, Petitioner and her daughter were 

on their knees, preparing a floor for tile.  Mr. Morrisseau, 

 5



Jr., took pictures of the women from the back and made a comment 

about the daughter's backside, stating it was as big as a man's. 

16.  Respondent also had a job in Daytona Beach, Florida.  

Petitioner was part of the crew that worked in Daytona Beach, 

along with Mr. Morrisseau, Jr., and several male employees 

during the weeks of February 27, 2009, and March 2, 2009. 

17.  Once again, Mr. Morrisseau, Jr., rented three motel 

rooms.  He gave Petitioner the option of staying in the room 

with him or with the other men.  Mr. Morrisseau, Jr., did not 

think anything of asking Petitioner if she wanted to stay in the 

room with him because he and Petitioner had stayed in the same 

hotel room previously on other occasions. 

18.  During the weeks of February 27, 2009, and March 2, 

2009, Petitioner elected to stay in the room with her co-workers 

rather than in the room with Mr. Morrisseau, Jr.  There is no 

evidence that Petitioner believed Mr. Morrisseau, Jr., was 

giving her a quid pro quo choice. 

19.  On one trip to Daytona Beach, Florida, Mr. Morrisseau, 

Jr., and another male employee bought cocaine and brought it 

back to the motel.  Petitioner does not deny that she used some 

of the cocaine that night.  The next morning, the crew, 

including Petitioner, went back to work at 7:30 a.m. 

20.  On March 11, 2009, Respondent fired Petitioner.  

During the hearing, Mr. Morrisseau, Jr., testified that he did 
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not fire Petitioner because she used drugs in Daytona Beach.  

This testimony is contrary to a statement made by 

Mr. Morrisseau, Sr., in an e-mail dated December 7, 2009. 

21.  During the hearing, Mr. Morrisseau, Jr., testified 

that Petitioner was not fired because she was a woman and 

inadequate to perform the work.  However, Petitioner and other 

employees heard Mr. Morrisseau, Sr., and Mr. Morrisseau, Jr., 

state that Petitioner and her daughter, as females, were 

inadequate for the job and/or that women did not need to work 

out of town. 

22.  According to Mr. Morrisseau, Jr., he fired Petitioner 

because, after returning from Daytona Beach, Petitioner's work 

was not satisfactory.  He claims that she failed to report for 

work because she was using illegal drugs with her boyfriend.  He 

also claims that Petitioner was fighting with other employees, 

referring to an alleged altercation between Petitioner and her 

daughter. 

23.  Mr. Morrisseau, Jr., admitted during the hearing that 

he had no first-hand knowledge that Petitioner continued to use 

drugs after returning from Daytona Beach.  He did not see 

Petitioner fighting with other employees. 

24.  Mr. Morrisseau, Sr., testified at hearing that he had 

no issue with Petitioner's work the one weekend he went to the 
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Alabama job.  According to Mr. Morrisseau, Sr., Petitioner 

"worked her little tail off" that weekend. 

25.  The reason Mr. Morrisseau, Jr., gave for terminating 

Petitioner's employment is not credible.  The most persuasive 

evidence indicates that Mr. Morrisseau, Jr., terminated 

Petitioner's employment because she was a woman and, in his 

opinion, inadequate to do the job. 

26.  Respondent also fired Petitioner's daughter on 

March 11, 2009.  However, Respondent rehired the daughter on 

March 20, 2009.  The daughter worked for Respondent until the 

company went out of business in June 2009. 

27.  The jobs in Alabama and Florida were not done 

properly.  Mr. Morrisseau, Sr., had to bring in another company 

to redo and complete at least five jobs.  Mr. Morrisseau, Sr., 

closed down the business and let all employees go in June 2009. 

28.  Petitioner was unemployed from March 11, 2009, through 

January 1, 2010.  She is entitled to lost wages for that period 

of time.  However, Petitioner failed to present any evidence 

regarding the amount of lost wages during the hearing. 

CONCLUSIONS OF LAW 

29.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of 

this case pursuant to Sections 120.569 and 760.11 and 

Subsection 120.57(1), Florida Statutes. 
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30.  It is an unlawful employment practice for an employer 

to discharge or otherwise discriminate against an individual on 

the basis of sex/gender.  See § 760.10(1), Fla. Stat. 

31.  FCHR and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of Section 760.10, Florida Statutes.  See Brand v. 

Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 

1994). 

32.  Discriminatory intent can be established through 

direct or circumstantial evidence.  See Schoenfeld v. Babbitt, 

168 F.3d 1257, 1266 (11th Cir. 1999).  "Direct evidence of 

discrimination is evidence, that, 'if believed, proves [the] 

existence of [a] fact in issue without inference or 

presumption.'"  See Id. (quoting Burrell v. Bd. of Trustees of 

Ga. Military College, 125 F.3d 1390, 1393 (11th Cir. 1997)). 

Direct Evidence 

33.  Here, Petitioner presented persuasive direct evidence 

of discrimination based on sex/gender.  Mr. Morrisseau, Sr., and 

Mr. Morrisseau, Jr., told more than one person, including 

Petitioner, that they did not believe Petitioner could do the 

work because she was a woman.  Mr. Morrisseau, Sr., and 

Mr. Morrisseau, Jr., did not believe that women should work out 

of town.  They told Petitioner that she was terminated for these 

reasons. 
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34.  Petitioner met her burden of proving gender 

discrimination.  The greater weight of the evidence shows that 

Respondent committed an unlawful employment action when it 

terminated Petitioner because she was a woman. 

Sexual Harassment

35.  Sexual Harassment is a form of sex discrimination 

prohibited by Title VII.  See Meritor Savings Bank, FSB v. 

Vinson, 477 U.S. 57, 64 (1986).  In Burlington Industries, Inc. 

v. Ellerth, 524 U.S. 742, 751 (1998), the Court identified the 

following two types of sexual harassment cases:  (a) quid pro 

quo, based on threats which are carried out or fulfilled; and 

(b) hostile environment, based on bothersome attentions or 

sexual remarks that are sufficiently severe or pervasive to 

create a hostile work environment.  In this case, Petitioner has 

not established the existence of quid pro quo sexual harassment 

or hostile environment sexual harassment. 

36.  Mr. Morrisseau, Jr., never verbalized or implied that 

there was a consequence for Petitioner’s choosing not to stay in 

his room.  There is no evidence that Petitioner felt threatened 

because she was given a choice of sleeping with Mr. Morrisseau, 

Jr., or her relatives or co-workers.  This case does not involve 

quid pro quo sexual harassment. 

37.  To prove a case of hostile environment sexual 

harassment, Petitioner must establish the following:  (a) she 
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belongs to a protected group; (b) she was subjected to unwelcome 

harassment; (c) the harassment was based on her gender; (d) the 

harassment was sufficiently severe or pervasive to alter the 

terms and conditions of her employment and create an abusive 

working environment; and (e) a basis for holding Respondent 

liable.  See Gupta v. Florida Bd. of Regents, 212 F.3d 571, 582-

583 (11th Cir. 2000). 

38.  In determining whether harassment objectively alters 

an employee's terms or conditions of employment, the following 

factors must be considered:  (a) the frequency of the conduct; 

(b) the severity of the conduct; (c) whether the conduct is 

physically threatening or humiliating, or a mere offensive 

utterance; and (d) whether the conduct unreasonably interferes 

with the employee's job performance.  See Harris v. Forklift 

Systems, Inc., 510 U.S. 17, 23 (1993). 

39.  Here, the alleged sexual harassment consisted of one 

inappropriate picture taken by Mr. Morrisseau, Jr., and being 

given a choice of sleeping arrangements on out-of-town trips.  

The greater weight of the evidence indicates that Petitioner 

never felt physically threatened or humiliated.  There is no 

evidence that these incidents interfered with Petitioner's job 

performance. 
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Back Pay

40.  Petitioner is entitled to lost wages from March 11, 

2009, to January 1, 2010.  However, the record here is 

insufficient to establish the amount of Petitioner's lost wages. 

41.  Petitioner did not present any documentation showing 

how much Respondent paid her on an hourly basis.  She did not 

show whether she received any supplemental income, such as 

unemployment compensation, during the time she was unemployed.  

Petitioner did not show what, if any, efforts she made to find 

employment during the time she was unemployed.  From the record 

created here, it is impossible to determine the amount of back 

pay/lost wages due to Petitioner. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order, directing Respondent to cease violating 

Section 760.10, Florida Statutes. 
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DONE AND ENTERED this 16th day of June, 2010, in 

Tallahassee, Leon County, Florida. 

S 
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of June, 2010. 

 
 

ENDNOTE 
 
1/  Except as otherwise noted, all references to Florida Statutes 
shall be to Florida Statutes (2009). 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Bob Morrisseau, Sr. 
A Unique Floor of the Gulf Coast I 
2672 West Laurel Drive 
Alford, Florida  32420 
 
Carolyn R. Ostrum 
2842 McDonald Drive 
Alford, Florida  32420 

 13



Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BRITNEY PINCKNEY, 
 
     Petitioner, 
 
vs. 
 
BURGER KING CORPORATION, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 10-0533 

  
RECOMMENDED ORDER 

 
An administrative hearing was conducted in this case on 

April 23, 2010, by video teleconference in Tallahassee and 

Daytona Beach, Florida, before the James H. Peterson, III, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 
 

For Petitioner:  Britney Pinckney, pro se
  306 North Caroline Street 
  Daytona Beach, Florida  32114 

 
For Respondent:  Rene Gonzalez-LLorens, Esquire 

  Shutts & Bowen LLP 
  1500 Miami Center 
  201 South Biscayne Boulevard 
  Miami, Florida  33131 

 
STATEMENT OF THE ISSUE 

 
Whether Respondent, Burger King Corporation (BKC or 

Respondent), violated the Florida Civil Rights Act of 1992, 

Sections 760.01–760.11 and 509.092, Florida Statutes, by 



subjecting Petitioner, Britney Pinckney (Petitioner), to sexual 

harassment constituting discrimination in employment or by 

constructively discharging Petitioner while she was employed 

with Respondent. 

PRELIMINARY STATEMENT 
 

On June 30, 2009, Petitioner filed a charge of 

discrimination with the Florida Commission on Human Relations 

(the Commission), Charge No. 200902327 (Charge of 

Discrimination).  In the Charge of Discrimination, Petitioner 

alleges that she was sexually harassed by Joseph Kennedy, a 

shift coordinator, at BKC Restaurant No. 1446, located at 

825 Nova Road, Daytona Beach, Florida (the Restaurant), and 

constructively discharged.  As she testified at the Final 

Hearing, Petitioner asserts that during her three-month period 

of employment at BKC, Mr. Kennedy made sexually-specific 

comments to her, as well as committed five incidents which 

included: (i) and (ii) bumping against Petitioner with his 

private area on two occasions; (iii) placing his hands on 

Petitioner’s waist while she was counting cash at the front 

register on one occasion; (iv) placing his hand inside her shirt 

and rubbing a piece of ice on her chest on one occasion; and 

(v) grabbing Petitioner inside the cooler and stating that they 

were “finally alone” on one occasion. 
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After investigating Petitioner’s sexual harassment 

allegations, on January 5, 2010, the Commission issued a 

Determination of No Cause, finding that: 

complainant's allegations are neither severe 
nor pervasive enough to constitute sexual 
harassment or warrant constructive 
discharge.  Most notably, Respondent took 
corrective action in response to 
Complainant's concerns by conducting several 
investigations into her claims and offering 
her the option of transferring to another 
work site.  This action was reasonable in 
light of the fact that Complainant's 
allegations could not be substantiated. 

 
The Commission’s Determination notified Petitioner of her 

right to file a Petition for Relief for a formal administrative 

proceeding within 35 days of the Notice.  On February 3, 2010, 

Petitioner filed a Petition for Relief and the Commission 

forwarded the petition to the Division of Administrative 

Hearings for the assignment of an administrative law judge to 

conduct an administrative hearing. 

At the administrative hearing held in this case on 

April 23, 2010, Petitioner testified on her own behalf, but did 

not call other witnesses or offer any exhibits into evidence.  

Respondent presented the testimony of seven witnesses and 

offered 28 pre-marked exhibits which were received into evidence 

as Respondent’s exhibits “R.1” through “R.28.”  In addition, 

portions of Petitioner’s deposition that were read into the 

record were received into evidence. 
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The proceedings were recorded and a transcript was ordered.  

The parties were given until May 22, 2010, within which to 

submit their respective Proposed Recommended Orders.  Respondent 

timely filed its Proposed Recommended Order on May 21, 2010.  

Petitioner requested and was granted additional time in which to 

file her Proposed Recommended Order, which she filed on June 7, 

2010.  Both parties’ Proposed Recommended Orders were considered 

in the preparation of this Recommended Order. 

FINDINGS OF FACT 

Petitioner’s Employment History at BKC 

1.  On January 17, 2009, Petitioner commenced working as a 

team member at the Restaurant. 

2.  The Restaurant’s General Manager was Jason Merdes. 

3.  The Restaurant’s Assistant Managers were Heather Thiess 

and Arlene Rosado. 

4.  Danny Singh is a BKC Company Business Manager.  As a 

BKC Company Business Manager, Mr. Singh supervised 10 BKC 

restaurants (and their general managers), including the 

Restaurant where Petitioner worked. 

5.  Petitioner last day of work at the Restaurant was 

April 12, 2009.  
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BKC’s Non-Discrimination and Anti-Harassment Policy

6.  As an equal-opportunity employer, BKC strictly 

prohibits and has zero tolerance towards discrimination, 

harassment, or retaliation of any kind. 

7.  BKC’s Non-Discrimination and Anti-Harassment Policy is 

set forth in BKC’s Code of Business Ethics and Conduct. 

8.  BKC’s Non-Discrimination and Anti-Harassment Policy 

sets forth BKC’s Equal Employment Opportunity Policy; defines 

harassment; explains the steps an employee must take to report 

harassment; and sets forth the complaint procedures. 

9.  BKC’s Non-Discrimination and Anti-Harassment Policy 

explains that harassment complaints may be reported to a 

supervisor, a manager (including assistant managers, general 

managers, and CBMs), a human resources representative, BKC’s 

Chief Ethics and Compliance officer, or BKC’s Toll-Free 

Reporting Line.  

10.  Petitioner received BKC’s Non-Discrimination and Anti-

Harassment Policy through several ways.  Petitioner first 

received a copy of BKC’s Non-Discrimination and Anti-Harassment 

Policy prior to her first day of work at the Restaurant.  

Petitioner signed an acknowledgment on December 17, 2008, 

attesting to having read, received, and understood BKC’s Code of 

Business Ethics and Conduct, which included BKC’s Non-

Discrimination and Anti-Harassment Policy. 
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11.  In addition, throughout the time Petitioner was 

employed at the Restaurant, BKC’s Non-Discrimination and Anti-

Harassment Policy was posted on the wall in the Restaurant’s 

crew area, and was accessible to all employees. 

12.  Petitioner also received BKC’s Employee Handbook 

(called the Team Member Playbook) which contains BKC’s Non-

Discrimination and Anti-Harassment Policy, as evidenced by an 

acknowledgement signed by Petitioner on December 17, 2008, 

attesting to her receipt of the Team Member Playbook and the 

Non-discrimination and Anti-Harassment Policy.  The 

acknowledgement signed by Petitioner states: 

My signature below indicates that I have 
received a copy of the BKC Team Member 
Playbook.  I understand that it is my 
responsibility to read and abide by its 
contents, particularly the following: Anti-
Harassment, including the "We're Listening" 
toll-free reporting line and Equal 
Employment Opportunity. 

 
13.  Petitioner was also aware of the “We’re Listening” 

Poster that was on the wall in the Restaurant during her 

employment with BKC.  The “We’re Listening” Poster displays a 

toll-free telephone number that employees can call to complain 

about any incidents, including harassment or discrimination.  

The “We’re Listening” Poster also had two business card slots 

containing the business cards and telephone numbers of Mr. Singh 

and BKC’s local Human Resources representative. 
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14.  In addition, Petitioner testified that when she 

started working, Mr. Singh informed her and the other employees 

that if anything made them feel uncomfortable, he was the person 

to speak with and he would handle the situation.   

Petitioner’s Performance

15.  During the three months that she worked at BKC, 

Petitioner received verbal and written warnings from Ms. Thiess 

for her repeated absences and lateness.  At the final hearing, 

Petitioner admitted that she had problems with lateness and 

tardiness, and that Ms. Thiess spoke to her about being tardy. 

Joseph Kennedy (the accused harasser)

16.  Joseph Kennedy is a disabled employee and also suffers 

from a facial disfigurement.  He has worked for BKC for 

approximately five years.  Mr. Kennedy is a shift coordinator, 

which is an hourly position, but not a member of the 

Restaurant’s management.   

17.  Despite his disability and disfigurement, as well as 

working 40 hours a week, Mr. Kennedy has taken college courses 

during the past several years.  He obtained a bachelor’s degree 

in December 2009. 

18.  During the past five years that he has worked at BKC, 

Mr. Kennedy has been supervised by female managers and has 

worked along female employees, all of whom have a favorable 
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opinion of Mr. Kennedy and have never witnessed any sexually 

harassing behavior or comments made by Mr. Kennedy. 

19.  Specifically, during the two-and-a-half years that she 

supervised and worked with Mr. Kennedy, Ms. Thiess has never 

witnessed Mr. Kennedy rub himself against anyone; 

inappropriately touch anyone; make a sexually harassing or 

offensive comment; make a sexually harassing or offensive joke; 

or grab anyone inappropriately. 

20.  Ms. Thiess has not received any employee complaints 

against Mr. Kennedy for any sexually harassing or offensive 

conduct or comment.  Ms. Thiess testified that Mr. Kennedy is 

“strictly professional” and she has never had a problem with 

him. 

21.  Ms. Rosado, who has supervised and worked with 

Mr. Kennedy for the past four or five years, has never witnessed 

Mr. Kennedy rub himself against anyone; inappropriately touch 

anyone; make a sexually harassing or offensive comment; make a 

sexually harassing or offensive joke; or grab anyone 

inappropriately. 

22.  Excluding the claim that Petitioner raised after her 

last day of work at the Restaurant, Ms. Rosado has not received 

any employee complaints against Mr. Kennedy for any sexually 

harassing or offensive conduct or comment. 
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23.  Ms. Rosado testified that Mr. Kennedy is a “good guy, 

quiet, kind of off to himself.” 

24.  Frances Randolph, who has worked with Mr. Kennedy at 

the Restaurant for one-and-a-half years, has never witnessed 

Mr. Kennedy rub himself against anyone; inappropriately touch 

anyone; make a sexually harassing or offensive comment; make a 

sexually harassing or offensive joke; or grab anyone 

inappropriately.  Ms. Randolph testified that Mr. Kennedy is a 

“very good worker.  He takes pride in his team, and works with 

his crew members, and he's very quiet and he observes all the 

policies.  He don't play.” 

25.  Another co-worker, Ebonee Smith, who worked at the 

Restaurant with Mr. Kennedy for one-and-a-half years, has never 

witnessed Mr. Kennedy rub himself against anyone; 

inappropriately touch anyone; make a sexually harassing or 

offensive comment; make a sexually harassing or offensive joke; 

or grab anyone inappropriately.  In her testimony regarding 

Mr. Kennedy, Ms. Smith said, “I think he's a sweetheart, I don't 

have any problems with him.” 

26.  Ms. Casey Barrell, who worked with Mr. Kennedy at the 

Restaurant for one-and-a-half years and also attended school 

with Petitioner, has never witnessed Mr. Kennedy rub himself 

against anyone; inappropriately touch anyone; make a sexually 

harassing or offensive comment; make a sexually harassing or 
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offensive joke; or grab anyone inappropriately.  According to 

Ms. Barrell, Mr. Kennedy “is very secluded, he keeps to himself 

more than with anybody else.” 

29.  In addition to the Restaurant’s female co-workers and 

supervisors, Mr. Singh similarly agrees that Mr. Kennedy has 

been a good and professional employee.  During the five years 

that he has supervised the Restaurant and worked with 

Mr. Kennedy, Mr. Singh has never witnessed Mr. Kennedy rub 

himself against anyone; inappropriately touch anyone; make a 

sexually harassing or offensive comment; make a sexually 

harassing or offensive joke; or grab anyone inappropriately. 

30.  Moreover, other than Petitioner’s allegations raised 

after her last day of work at the Restaurant, Mr. Singh has not 

received any employee complaints against Mr. Kennedy for any 

inappropriate touching or for making a sexually harassing or 

offensive comment or joke.  In Mr. Sigh’s opinion, Mr. Kennedy 

“goes by the book” and is reliable. 

Petitioner’s Report Regarding Mr. Kennedy 
 

31.  Petitioner’s last seven days of employment were 

March 29, March 30, March 31, April 5, April 11, and April 12.  

On one of these last seven days, Petitioner approached  

Ms. Rosado and stated that she felt “uncomfortable” working with 

Mr. Kennedy. 
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32.  Petitioner, however, did not complain to Ms. Rosado 

that Mr. Kennedy had inappropriately touched her, placed ice 

inside her shirt, or that he had made any inappropriate or 

sexually harassing comment.  Rather, Petitioner only complained 

that she felt “uncomfortable” working with Mr. Kennedy. 

33.  Ms. Rosado informed Petitioner that she would 

immediately relay Petitioner’s concern to the Restaurant’s 

General Manager, Mr. Merdes.  Then, Ms. Rosado immediately 

reported Petitioner’s concern to Mr. Merdes, who investigated 

the allegations on that same day. 

34.  Mr. Merdes spoke with Petitioner the very next day. 

Petitioner’s Resignation 

35.  Petitioner did not return to work after April 12, 

2009, her last date of employment, because she decided to 

resign.  Petitioner was scheduled to work on April 14 and 15, 

2009, but failed to show up to work.   

36.  On April 17, 2009, Petitioner visited the Restaurant 

and informed Mr. Merdes that she was resigning.  At that time, 

Petitioner complained to Mr. Merdes that “she does not 

appreciate the way [Mr. Kennedy] looks at her.  He tends to 

brush against her.  He bumps into her and he picks on her as 

coming to work, or making her do more stuff in the restaurant.” 

37.  Based on these allegations, first raised by Petitioner 

on April 17, 2009, Mr. Merdes informed Mr. Singh. 
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Mr. Singh’s Investigation of Petitioner’s Allegations 

38.  The very next day, April 18, 2009, Mr. Singh and 

Mr. Merdes met with Mr. Kennedy to discuss Petitioner’s 

April 17, 2009 allegations.  Mr. Kennedy denied the allegations. 

39.  In addition, Mr. Singh spoke with Ms. Rosado and 

Ms. Thiess about Petitioner’s April 17, 2009, allegations.  

Ms. Rosado and Ms. Thiess confirmed to Mr. Singh that they had 

not witnessed any improper behavior by Mr. Kennedy. 

40.  Thereafter, Mr. Singh telephoned Petitioner once or 

twice a day to discuss her April 17 allegations, but Petitioner 

did not respond. 

41.  Mr. Merdes and Ms. Thiess also telephoned Petitioner 

several times.  Although they left voice messages, Petitioner 

did not return their telephone calls. 

42.  In addition, Ms. Thiess sent text messages to 

Petitioner, but Petitioner never responded. 

Petitioner’s Transfer to a Different BKC Restaurant 

43.  After leaving voice messages that were unanswered, 

Mr. Singh spoke on the telephone with Petitioner’s mother.  

Petitioner subsequently telephoned Mr. Singh.  During that 

telephone conversation, Petitioner explained that she did not 

like the way Mr. Kennedy rubbed against her, but she did not 

provide any specifics and could not identify any witnesses who 
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saw this alleged improper conduct.  Petitioner did not mention 

the alleged ice or cooler incidents to Mr. Singh. 

44.  During the conversation, Petitioner informed Mr. Singh 

that she wanted a transfer to another restaurant, and suggested 

BKC Restaurant 4646, which was closer to her house and where she 

knew employees.  Mr. Singh agreed to transfer Petitioner to BKC 

restaurant 4646. 

45.  On April 23, 2009, BKC Restaurant 4646 was having a 

“team rally,” which is a mandatory attendance event for 

employees where they have a pep talk on sales and other issues.  

Mr. Singh asked Petitioner to meet him at BKC Restaurant 4646’s 

April 23, 2009, team rally so that Petitioner could attend and 

they could continue discussing her April 17 allegations after the 

team rally. 

46.  On April 23, 2009, Mr. Singh and Petitioner met at BKC 

Restaurant 4646 and spoke about the allegations.  Petitioner, 

however, could not provide any specific times or identify any 

witnesses who saw the alleged incidents.  Again, Petitioner did 

not mention the alleged ice incident, the cooler incident, or 

any sexually harassing comments. 

47.  Mr. Singh spoke with Terrell Bolden, who is the 

general manager of BKC Restaurant 4646, and informed him of 

Petitioner’s transfer to that restaurant.   
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48.  After meeting Petitioner at BKC Restaurant 4646 on 

April 23, 2009, Mr. Singh returned to the Restaurant to 

investigate Petitioner’s allegations.  The investigation did not 

confirm the allegations or reveal any wrongdoing by Mr. Kennedy. 

Petitioner Failed to Report for Work at BKC Restaurant 4646 

49.  Despite receiving approval to transfer to Restaurant 

4646, Petitioner never showed up to work at BKC Restaurant 4646. 

Mr. Singh had provided Petitioner with the telephone numbers for 

BKC Restaurant 4646, but she never called. 

50.  After Petitioner had not shown up for a week, 

Mr. Singh telephoned Petitioner about starting work at BKC 

Restaurant 4646, but was unable to reach her and she never 

returned his telephone call. 

51.  At the final hearing, Petitioner denied that she met 

with Mr. Singh on April 23, 2009.  Petitioner’s testimony, 

however, confirmed that Mr. Singh proposed a transfer to BKC 

Restaurant 4646 and that he asked her to get back to him on the 

transfer.  She also testified that she chose not to accept the 

transfer, “Because I was afraid if I go there, then they’ll know 

what happened at the other restaurant and I’ll feel even more 

uncomfortable.” 

52.  According to Petitioner, after Mr. Singh offered her a 

transfer, she declined.  Petitioner’s testimony confirmed, 
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however, that Mr. Singh called after offering her the transfer, 

but she never returned his telephone call.  

The Injunction Petitioner Sought Against Mr. Kennedy 
 

53.  On May 28, 2009, Petitioner filed an ex parte Petition 

for Injunction for Repeat Violence against Mr. Kennedy in the 

Circuit Court of Volusia County, Florida. 

54.  Despite the fact that she had not had any contact with 

Mr. Kennedy since her last day of work on April 12, 2009, 

Petitioner swore, under oath, in her petition for the injunction 

that she “genuinely fears repeat violence” by Mr. Kennedy. 

55.  The court scheduled a hearing on the injunction.  

Mr. Kennedy, along with his witnesses, attended the hearing.  

Petitioner, however, failed to show up at the hearing, and the 

court denied a permanent injunction. 

Petitioner’s Evidence Regarding the Alleged Incidents of 

Harassment and Offensive Comments 

First Alleged Incident 

56.  Petitioner testified about five incidents of 

“harassment” that she said occurred while she was employed at 

the Restaurant.  As to the first alleged incident, Petitioner 

testified that Mr. Kennedy passed next to her while she was 

working at the sandwich board, brushed up against her, and kept 

walking.  Petitioner testified that, before she could even say 

anything, Mr. Kennedy had already walked away. 
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57.  The BKC kitchen area is a confined space where, during 

peak hours, nine employees work and it is possible that bumping 

occurs due to the kitchen’s small size.  In fact, Ms. Thiess 

testified that she has been bumped into by other employees due 

to the confined space.  Petitioner admitted that the area near 

the sandwich board is a tight area with limited space. 

58.  Although an employee was working next to Petitioner 

(about four feet away) and could see her at the time of the 

first alleged incident, Petitioner testified that no one 

witnessed this first alleged incident.  In addition, Petitioner 

did not complain to any manager at BKC and did not contact the 

toll-free telephone reporting number at the time of the first 

alleged incident. 

Second Alleged Incident 

59.  As to the second alleged incident, Petitioner 

testified that she was bagging some items at the front counter 

and Mr. Kennedy allegedly bumped and rubbed into her.  According 

to Petitioner, this incident happened while six employees were 

working at the Restaurant and occurred at the front counter in 

view of customers.  Petitioner further testified that no 

employees or customers complained about the second alleged 

incident. 
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60.  Petitioner did not complain to any manager at BKC and 

did not contact the toll-free telephone reporting number at the 

time of the second alleged incident. 

Third Alleged Incident 

61.  As to the third alleged incident, Petitioner testified 

that Mr. Kennedy allegedly touched her side while she was 

counting cash at the front counter register.  The third alleged 

incident purportedly happened while six employees were working 

at the Restaurant and occurred at the front counter in view of 

customers.  Petitioner testified, however, that no employees or 

customers complained about the third alleged incident. 

62.  Petitioner did not complain to any manager at BKC and 

did not contact the toll-free telephone reporting number at the 

time of the third alleged incident. 

Fourth Alleged Incident 

63.  As to the fourth alleged incident, Petitioner 

testified that the top button of her three-button polo shirt was 

unbuttoned while she was working at the front counter, and that 

Mr. Kennedy purportedly placed his hand inside her polo shirt 

and rubbed a piece of ice on her chest.   

64.  Petitioner testified that the fourth alleged incident 

occurred in April, but before April 12, 2009, her last day at 

the Restaurant.  Accordingly, the fourth alleged incident could 
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only have occurred on April 5 or 11, the only days that 

Petitioner worked in April. 

65.  Since the alleged fourth incident purportedly happened 

at the front counter, it would have been in plain view for 

customers and other employees to see Mr. Kennedy place his hand 

inside Petitioner’s polo shirt and rub ice on her chest.  

Petitioner testified, however, that no employees or customers 

complained of or reported the fourth alleged incident. 

66.  Petitioner further testified that employee Frances 

Randolph witnessed the fourth alleged incident.  In her 

testimony at the final hearing, however, Ms. Randolph denied 

that the alleged forth incident ever took place. 

67.  Petitioner did not complain to any manager at BKC and 

did not contact the toll-free telephone reporting number at the 

time of the fourth alleged incident. 

Fifth Alleged Incident 

68.  As to the fifth and last alleged incident, Petitioner 

testified that on April 12, 2009, her last day of work at BKC, 

Mr. Kennedy followed her into the cooler, grabbed her, and 

stated that they were finally alone.  Petitioner testified that 

she pushed Mr. Kennedy and walked out of the cooler area. 

69.  Petitioner, however, did not complain to any manager 

at BKC and did not contact the toll-free telephone reporting 

number at the time of the fifth alleged incident. 
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Alleged Offensive Comments 

70.  Petitioner also testified that Mr. Kennedy made 

offensive jokes and comments from time to time.  Petitioner only 

identified one comment that she claimed was overheard by another 

employee, Ms. Randolph.  Petitioner testified that she requested 

a tampon from Ms. Randolph, Ms. Randolph stated that she had 

tampons in her truck, and Mr. Kennedy purportedly made an 

offensive remark. 

71.  Ms. Randolph, however, denies ever hearing the 

offensive remark from Mr. Kennedy, denies that any conversation 

involving a tampon occurred, and moreover, states that she did 

not even own a vehicle at the time of the alleged offensive 

comment. 

72.  Petitioner testified that she did not complain to any 

manager at BKC and did not contact the toll-free telephone 

reporting number at the time of any alleged sexually harassing 

or offensive comments. 

Credibility determinations 

73.  Mr. Kennedy denied the allegations and testified that 

he had not rubbed himself against Petitioner, had not 

inappropriately touched her, had not grabbed or accosted her 

while they were in the cooler, and had not made offensive 

comments to Petitioner or told her sexually offensive jokes. 

 19



74.  In light of the testimony of other witnesses regarding 

Mr. Kennedy’s behavior, the testimony contradicting Petitioner’s 

allegations, the improbability that all of the incidents could 

have occurred without others complaining, the circumstances 

surrounding the injunction sought by Petitioner, and the timing 

of Petitioner’s report of the alleged incidents, it is found 

that Petitioner’s testimony lacks credibility. 

75.  On the other hand, Mr. Kennedy’s testimony in this 

proceeding is credited, and it is found that Mr. Kennedy did not 

inappropriately rub up against Petitioner, did not put ice on 

Petitioner, did not inappropriately touch or grab Petitioner, 

did not make any sexually harassing or offensive comments or 

jokes to Petitioner or in Petitioner’s presence, and did not 

grab Petitioner while they were in the cooler at the Restaurant. 

76.  In sum, it is found, as a matter of fact, that 

Mr. Kennedy did not sexually harass Petitioner. 

CONCLUSIONS OF LAW 

77.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2009),1/ and Florida Administrative Code Rule 

60Y-4.016(1). 

78.  The State of Florida, under the legislative scheme 

contained in Sections 760.01–760.11 and 509.092, Florida 
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Statutes, known as the Florida Civil Rights Act of 1992 (the 

Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq.  The Florida 

law prohibiting unlawful employment practices is found in 

Section 760.10, Florida Statutes.  This section prohibits 

discrimination against any individual with respect to 

compensation, terms, conditions, or privileges of employment 

because of such individual's sex.  § 760.10(1)(a), Fla. Stat.  

Florida courts have held that decisions construing Title VII of 

the Civil Rights Act of 1964, as amended, should be used as 

guidance when construing provisions of the Act.  See, e.g., 

Florida Department of Community Affairs v. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991).   

Petitioner Failed to Establish Sexual Discrimination 

79.  The United States Supreme Court has held that sexual 

harassment that creates a hostile or abusive work environment is 

a form of sex discrimination.  See Meritor Savings Bank v. 

Vinson, 477 U.S. 57, 64 (1986).  In this case, Petitioner 

alleges that the alleged harassment was by a co-worker, 

Mr. Kennedy, as opposed to a manager or supervisor.  In order to 

prevail, Petitioner must first establish a prima facie2/ case by 
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a preponderance of the evidence.3/  As noted by Florida’s Fourth 

District Court of Appeal: 

Where harassment is [allegedly] perpetrated 
by a co-worker (as opposed to a supervisor 
or manager), to establish a hostile work 
environment sexual harassment claim, an 
employee must show:  (1) the employee is a 
member of a protected group; (2) the 
employee was subjected to unwelcome sexual 
harassment, such as sexual advances, 
requests for sexual favors, and other 
conduct of a sexual nature; (3) the 
harassment was based on the sex of the 
employee; (4) the harassment was 
sufficiently severe or pervasive to alter 
the terms and conditions of employment and 
create a discriminatorily abusive working 
environment; and (5) that the employer knew 
or should have known about the harassment 
and took insufficient remedial action.  See 
Speedway SuperAmerica, LLC v. Dupont, 933 
So. 2d 75, 80 (Fla. 5th DCA 2006); see also 
Natson v. Eckerd Corp., 885 So. 2d 945, 947 
(Fla. 4th DCA 2004) (citing Breda v. Wolf 
Camera & Video, 222 F.3d 886, 889 n.3 (11th 
Cir. 2000) and Castleberry v. Edward M. 
Chadbourne, Inc., 810 So. 2d 1028, 1029-30 
(Fla. 1st DCA 2002)). 

 
Maldonado v. Publix Supermarkets, 939 So. 2d 290, 293-94 (Fla. 

4th DCA 2006). 

80.  The Petitioner failed to present evidence sufficient 

to establish her claim of sexual harassment that constituted a 

hostile or abusive work environment.  As noted in the Findings 

of Fact, above, Petitioner’s testimony, which was the only 

evidence submitted by Petitioner in this case to support her 

allegations that she had been sexually harassed by Mr. Kennedy, 
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was not credible.  In contrast, Mr. Kennedy’s testimony that he 

did not sexually harass Petitioner was credible and credited. 

81.  Even if Petitioner had established that she was 

sexually harassed by Mr. Kennedy, she failed to provide a basis 

to hold BKC liable.  That is because Petitioner failed to 

establish that BKC “knew or should have known about the 

harassment and took insufficient remedial action.”  Id.  

Therefore, Petitioner further failed to provide a basis for 

finding BKC liable. 

82.  In fact, rather than showing that BKC knew about the 

alleged harassment, the evidence showed that, despite being 

aware of BKC’s anti-harassment policy and reporting procedures 

from a number of sources, Petitioner failed to timely take 

advantage of those policies and procedures.  Petitioner did not 

advise BKC about the alleged harassment until after her last day 

of work.  Even then, BKC took prompt remedial action by offering 

Petitioner a transfer, even before undertaking an investigation 

which ultimately failed to substantiate Petitioner’s 

allegations.  BKC’s remedial action was sufficiently “immediate, 

appropriate, and reasonably likely to stop the [alleged] 

harassment, thereby [further] precluding any finding of 

liability.”  Id. at 297. 
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83.  In sum, Petitioner failed to establish that she was 

subjected to sexual harassment constituting a hostile or abusive 

environment in the workplace, or that BKC should be liable to 

Petition for sexual discrimination under Section 760.10, Florida 

Statutes. 

Petitioner Failed to Establish Constructive Discharge

84.  To prove constructive discharge, Petitioner must 

demonstrate that BKC deliberately made her working conditions so 

intolerable that a reasonable person in her position would be 

compelled to resign.  Doe v. Dekalb County School Dist., 145 

F.3d 1441, 1450 (11th Cir. 1998).  According to the United 

States Eleventh Circuit Court of Appeals: 

In assessing constructive discharge claims, 
we do not consider a plaintiff's subjective 
feelings about his employer’s actions.  
Rather, we determine whether “a reasonable 
person in [the plaintiff's] position would 
be compelled to resign.” 

 
Doe, 145 F.3d at 1450 (citing Steele v. Offshore Ship., Inc., 

867 F.2d 1311, 1317 (11th Cir. 1989)). 

85.  Petitioner has not demonstrated that a reasonable 

person in her position would be forced to resign, particularly 

in light of the finding that the alleged sexual harassment did 

not take place.  Moreover, since BKC transferred her to a 

different restaurant after she made allegations on April 17, 

2009, nothing in the record indicates that BKC treated 
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Petitioner so poorly that a reasonable employee in her position 

would have felt compelled to resign.  To the contrary, the 

evidence shows that BKC took appropriate action to ensure that 

Petitioner had a full opportunity to communicate her concerns, 

that her allegations were promptly investigated, and that 

sufficient remedial measures were taken to assure that the 

alleged sexual harassment, if true, would not continue. 

86.  Rather than take advantage of a new opportunity to 

work in one of BKC’s restaurants away from the alleged 

perpetrator and closer to her home, Petitioner refused to return 

to work.  The evidence does not support an inference that 

Petitioner’s decision to abandon her job was effectively coerced 

by BKC’s actions.  Accordingly, Petitioner has failed to 

establish a constructive discharge claim. 

Conclusion 

Petitioner failed to prove her Charge of Discrimination and 

it is otherwise concluded that Respondent, Burger King 

Corporation, did not violate the Florida Civil Rights Act of 

1992, Sections 760.01–760.11 and 509.092, Florida Statutes, and 

is not liable to Petitioner, Britney Pinckney, for sexual 

harassment constituting discrimination in employment, or 

constructive discharge while Petitioner was employed with Burger 

King Corporation. 
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RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner’s Charge of 

Discrimination and Petition for Relief consistent with the terms 

of this Recommended Order. 

DONE AND ENTERED this 18th day of June, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

JAMES H. PETERSON, III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of June, 2010. 
 
 
ENDNOTES 

 

 

1/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2009 version.  All references to Florida 
Administrative Code or federal statutes and rules are to their 
current, effective versions. 
 
2/  Generally, for discrimination in employment claims, the 
federal courts have utilized a three-part “burden of proof” 
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pattern developed in McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 93 S. Ct. 1817 (1973), applies.  Under that pattern: 

 
First, [Petitioner] has the burden of 
proving a prima facie case of discrimination 
by a preponderance of the evidence.  Second, 
if [Petitioner] sufficiently establishes a 
prima facie case, the burden shifts to 
[Respondent] to “articulate some legitimate, 
nondiscriminatory reason” for its action.  
Third, if [Respondent] satisfies this 
burden, [Petitioner] has the opportunity to 
prove by a preponderance that the legitimate 
reasons asserted by [Respondent] are in fact 
mere pretext.   

 
McDonnell Douglas, 411 U.S. at 802, 804, 93 S. Ct. at 1824, 
1825).  While perhaps appropriate to apply in some contexts, in 
this case, as Petitioner has failed to make out a even a prima 
facie case, the shifting of burden pattern has not been further 
applied or elaborated in this Recommended Order. 
 
3/  McDonnell Douglas, 411 U.S. at 802; § 120.57(1)(j), Fla. 
Stat.  That is, Petitioner has the burden of proving her case by 
“the greater weight of the evidence,” or evidence that “more 
likely than not” tends to prove her case.  See Gross v. Lyons, 
763 So. 2d 276, 280 n.1 (Fla. 2000). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions 
within 15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case.       
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