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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
PHILLIP MCTAGGART, 
 
     Petitioner, 
 
vs. 
 
PENSACOLA BAY TRANSPORTATION 
COMPANY, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 10-1182 

  
RECOMMENDED ORDER 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on May 11, 2010, in Pensacola, Florida. 

APPEARANCES
 

For Petitioner:  Ryan M. Barnett, Esquire 
                 Whibbs & Stone, P.A. 
                 801 West Romana Street, Unit C 
                 Pensacola, Florida  32501 
 
For Respondent:  Elizabeth Darby Rehm 
                 Qualified Representative 
                 The Kullman Firm 
                 Post Office Box 1287 
                 Mobile, Alabama  36633 

 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner based on Petitioner's race.  



PRELIMINARY STATEMENT

At the hearing, Petitioner testified on his own behalf and 

presented the testimony of Shelia Justice, Margie Wilcox, Tammie 

Nelms, Brenda Lewis, and Beverly Moorer.  Respondent presented 

testimony through the witnesses called by Petitioner, recalled 

Tammie Nelms in its case-in-chief, and offered one exhibit into 

evidence.   

Neither party requested a transcript.  After the hearing, 

Petitioner and Respondent filed their Proposed Recommended 

Orders on May 26, 2010.   

References to statutes are to Florida Statutes (2009) 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Petitioner, Phillip McTaggart, is a white male who 

retired after more than 20 years in the United States Air Force 

(including the reserves), and 18 years with Delta Airlines.  

 2.  Respondent, Pensacola Bay Transportation Company, 

specializes in the transportation of people with special 

transportation needs, including the elderly, disabled, and 

economically disadvantaged.     

 3.  Respondent contracts with the Escambia Area Transit 

Service, the local coordination board of the Florida Commission 

for the Transportation Disadvantaged, to provide these services.  

Many of Respondent's customers are wheel-chair bound or 
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otherwise need assistance with transportation.  Respondent uses 

both automobiles and specially designed buses for the 

transportation of wheel-chair bound customers. 

 4.  Petitioner applied for a job with Respondent by filling 

out an application on January 20, 2009.  His application did not 

specify for which position he was applying. 

 5.  Respondent had hired a white driver just days before 

Petitioner's application.  Respondent hired three African-

American drivers after Petitioner applied.  Each of the hired 

drivers stated on their applications that they were applying for 

driver positions.  The last driver hired by Respondent in 2009 

was on April 13. 

 6.  All of the drivers hired after Petitioner applied had 

submitted their application before Petitioner applied.  Each of 

the hired drivers' application reflected previous wages in line 

with wages paid to other drivers in the Pensacola area.  

Petitioner's application showed he had earned wages at his 

previous jobs that significantly exceeded the wages Respondent 

was paying its drivers. 

 7.  Petitioner testified that he either re-applied or 

updated his application for a driver position in May 2009, but 

Respondent has no record of the subsequent application. 

 8.  Petitioner contends, through the use of a vocational 

expert, that Respondent hires minority candidates for its driver 
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workforce at a rate that far exceeds the demographics of the 

Pensacola area.  Also, a large number of the drivers are 

minority women, who statistically receive lower wages than white 

male employees based upon national Department of Labor figures. 

 9.  Petitioner contends that he was discriminated against 

by being a white male with a history of receiving higher wages 

than the typical driver employed by Respondent.  Some companies 

refuse to hire individuals they believe are overqualified for 

the position for which they apply.  The reasons for this failure 

to hire the "overqualified" are that they command higher wages, 

as well as a general fear they will leave to seek higher-paying 

employment. 

 10.  Petitioner listed on his application his previous 

experience in the Air Force as an aircraft mechanic.  He listed 

his previous experience with Delta Airlines as a customer 

service agent in public relations, baggage, and ticketing.  

Nowhere did Petitioner hint at previous experience as a driver. 

 11.  Petitioner's updated resume, which he testified he 

supplied to Respondent with his application failed to make 

mention of any professional driving experience.  He testified at 

hearing, however, that when he went to update his application in 

May 2009, he told Respondent's personnel that he had driving 

experience from his time serving in the Air Force.   
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 12.  Respondent is a unionized company that operates under 

a collective bargaining agreement (CBA).  Its wages are set by 

the CBA.  Petitioner's vocational expert was not aware of the 

company's union status when she performed her wage study for the 

Pensacola area. 

 13.  Respondent inherited many of its employees from a 

company it acquired in 2001.  The company was required to keep 

these employees at the wages they were already receiving under 

the CBA. 

 14.  Respondent had never hired a driver with an employment 

background matching Petitioner's.  Tammie Nelms, the human 

resources manager for Respondent, liked the fact that Petitioner 

had such a stable work history.  She would have called him back 

had she known he was seeking a driver position.   

 15.  Although Respondent has a box full of driver 

applications (about 50 applied in 2009 alone), few whites apply 

for driver positions at Respondent's Pensacola location.  The 

company has three white maintenance workers in the Pensacola 

location.  White drivers more commonly apply at Respondent's 

Santa Rosa County location.     

 16.  Respondent has a policy of non-discrimination in the 

hiring of employees. 
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CONCLUSIONS OF LAW

 17.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat.   

 18.  Pursuant to Subsection 760.10(1), Florida Statutes, it 

is unlawful for an employer to discharge, refuse to hire, or 

otherwise discriminate against an employee with respect to 

compensation, terms, conditions, or privileges of employment, 

based on the employee's race, gender, or national origin. 

 19.  Federal discrimination law may properly be used for 

guidance in evaluating the merits of claims arising under 

Section 760.10, Florida Statutes.  See Brand v. Fla. Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Fla. Dep't of 

Cmty. Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 

 20.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-03 (1973), the Supreme Court articulated a burden of proof 

scheme for cases involving allegations of discrimination under 

Title VII, where the plaintiff relies upon circumstantial 

evidence.  The McDonnell Douglas decision is persuasive in this 

case, as is St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506-07 

(1993), in which the Court reiterated and refined the McDonnell 

Douglas analysis. 
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 21.  Pursuant to this analysis, the plaintiff (Petitioner 

herein) has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n. 6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 (1996) 

(citing Arnold v. Burger Queen Sys., 509 So. 2d 958 (Fla. 2d DCA 

1987)). 

 22.  If, however, the plaintiff succeeds in making a prima 

facie case, then the burden shifts to the defendant (Respondent 

herein) to articulate some legitimate, nondiscriminatory reason 

for its complained-of conduct.  If the defendant carries this 

burden of rebutting the plaintiff's prima facie case, then the 

plaintiff must demonstrate that the proffered reason was not the 

true reason, but merely a pretext for discrimination.  McDonnell 

Douglas, 411 U.S. at 802-03; Hicks, 509 U.S. at 506-07. 

 23.  In Hicks, the Court stressed that even if the  

trier-of-fact were to reject as incredible the reason put 

forward by the defendant to justify its actions, the burden 

nevertheless would remain with the plaintiff to prove the 

ultimate question of whether the defendant intentionally 

discriminated against him.  Hicks, 509 U.S. at 511. "It is not 

enough, in other words, to disbelieve the employer; the fact 
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finder must believe the plaintiff's explanation of intentional 

discrimination." Id. at 519. 

 24.  Petitioner complains that Respondent's failure to hire 

him was motivated by his race.  This is a disparate treatment 

claim.  To present a prima facie case of disparate treatment 

using the indirect, burden-shifting method just described, 

Petitioner needed to prove, by a preponderance of the evidence, 

that "(1) [he] belongs to a racial minority; (2) [he] was 

subjected to adverse job action; (3) [his] employer treated 

similarly situated employees outside [his] classification more 

favorably; and (4) [he] was qualified to do the job."  Holifield 

v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

 25.  Here, Petitioner failed to establish a prima facie 

case of unlawful discrimination using circumstantial evidence.  

He produced no credible evidence that similarly situated 

applicants for employment outside his classification were 

treated more favorably than he, as was his burden under 

McDonnell Douglas.  See Campbell v. Dominick's Finer Foods, 

Inc., 85 F. Supp. 2d 866, 872 (N.D. Ill. 2000) ("To establish 

this element, [the claimant] must point to similarly situated 

non-[minority] employees who engaged in similar conduct, but 

were neither disciplined nor terminated.").  By not stating in 

his application that he was applying for a driver position, and 

making no mention of commercial driving experience in his 
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resume, Petitioner failed to demonstrate that he was even 

applying for the position he sought, let alone that he was 

qualified.  Further, at the time of Petitioner's application, 

Respondent had recently hired a driver who was white.  By the 

time Petitioner allegedly updated his application in May 2009 to 

add driving experience, Respondent had filled the three 

remaining driver positions available at the time of Petitioner's 

employment application.  Petitioner's claim that he was passed 

over in Respondent's hiring process for drivers is not supported 

by the evidence at hearing. 

 26.  The fact that Petitioner is white does not preclude 

him from pursuing a claim of discrimination.  McDonald v. Santa 

Fe Trail Transp. Co., 427 U.S. 273, 280-81 (1976) ("Title VII 

prohibits racial discrimination against the white petitioners in 

this case upon the same standards as would be applicable were 

they [African-American] and Jackson white.").  However, in order 

to sustain a claim for "reverse discrimination," Petitioner must 

demonstrate that "'but for' his race – white – [Petitioner] 

would not have been [discriminated against]."  Riviera Beach v. 

Langevin, 522 So.2d 857,860 (Fla. 4th DCA 1987), citing McDonald 

v. Santa Fe Transp. Co., supra.  Petitioner offered no evidence 

to prove that "but for" his race, he would have been hired for 

the available driver positions at the time he filed his 

application in January 2009.  Petitioner offered no evidence 
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that proved Respondent was even aware of his desire to become a 

driver when he applied for a position.  Petitioner's employment 

history, as set forth in his resume, indicates that he has been 

employed in the past as an aircraft mechanic and as a customer 

service representative.  No information regarding an employment 

history as a driver was supplied to Respondent while any driver 

positions were available.   

 27.  Assuming, for the sake of argument, that Petitioner 

could establish a prima facie case of failure to hire, he 

nevertheless did not prove that Respondent's legitimate business 

reasons for not hiring him are a pretext for unlawful racial 

discrimination.  See Issenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436, 444 (11th Cir. 1996) ("Conclusory 

allegations of discrimination, without more, are not sufficient 

to raise an inference of pretext or intentional discrimination 

where [a defendant] has offered extensive evidence of 

legitimate, non-discriminatory reasons for its actions.") 

(quoting Young v. General Food Corp., 840 F.2d 825, 830 (11th 

Cir. 1988) ("Once a legitimate, non-discriminatory reason for 

dismissal is put forth by the employer, the burden returns to 

the plaintiff to prove by significant probative evidence that 

the proffered reason is a pretext for discrimination.").  The 

most persuasive evidence indicates that Respondent had 

legitimate, non-discriminatory reasons for not hiring 
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Petitioner.  Respondent simply was not aware that Petitioner 

sought employment as a driver when it conducted its hiring of 

three drivers between January and April 2009.  Petitioner's 

claim that he updated his application and resume in May 2009, 

even if proven, occurred after Respondent had filled the 

available positions and at a time when no additional drivers 

were needed. 

 28.  Moreover, it is not the role of the courts to second 

guess an employer's business judgment.  In Chapman v. AI 

Transport, 229 F.3d 1012, 1031 (11th Cir. 2000), the 11th 

Circuit reiterated that: 

[f]ederal courts do not sit as a 
superpersonnel department that reexamines an 
entity's business decisions.  No matter how 
medieval a firm's practices, no matter how 
high-handed its decisional process, no 
matter how mistaken the firm's managers, the 
ADEA does not interfere.  Rather our inquiry 
is limited to whether the employer gave an 
honest explanation of its behavior.  See 
also Elrod v. Sears, Roebuck & Co., 939 F.2d 
1466, 1470 (11th Cir. 1991); Nix v. WLCY 
Radio-Rahall Communications, 738 F.2d 1181, 
1187 (11th Cir. 1984) (An "employer may fire 
an employee for a good reason, a bad reason, 
a reason based on erroneous facts, or for no 
reason at all, as long as its action is not 
for a discriminatory reason."). 

 
 29.  Accordingly, Petitioner failed to meet his ultimate 

burden of proving that Respondent engaged in unlawful racial 

discrimination by denying him employment.  At most, Petitioner 

has produced nothing more than his own belief and speculation 
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concerning the motives for Respondent's actions.  This alone is 

not sufficient to satisfy Petitioner's burden of proving 

intentional discrimination.  Avril v. Village S., Inc., 934 F. 

Supp. 412, 417 (S.D. Fla. 1996) ("[a] plaintiff's mere belief, 

conjecture, or speculation that he or she was discriminated 

against is not sufficient to support an inference of 

discrimination or to satisfy the plaintiff's burden"). 

Respondent had legitimate, non-discriminatory reasons for not 

hiring Petitioner.  The greater weight of the evidence clearly 

indicates that Respondent did not engage in an unlawful 

employment practice. 

RECOMMENDATION

 Based upon the Findings of Fact and Conclusions of Law, 

it is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief.  
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DONE AND ENTERED this 1st day of June, 2010, in 

Tallahassee, Leon County, Florida. 

S                             

ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of June, 2010. 

 
 
COPIES FURNISHED: 
 
Ryan M. Barnett, Esquire 
Whibbs & Stone, P.A. 
801 West Romana Street, Unit C 
Pensacola, Florida  32501 
 
Elizabeth Darby Rehm, Esquire 
The Kullman Firm 
Post Office Box 1287 
Mobile, Alabama  36633 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2900 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2900 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

DELANO LALLA,                   ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 09-4857 
                                ) 
COUNTY OF MIAMI-DADE, FL ETSD,  ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on January 25, 2010, by video teleconference with connecting 

sites in Miami and Tallahassee, Florida, before Errol H. Powell, 

an Administrative Law Judge of the Division of Administrative 

Hearings. 

APPEARANCES

For Petitioner:  Delano Lalla, pro se
                 8051 Southwest 159th Court 
                 Miami, Florida  33193 

 
For Respondent:  Lee Kraftchick, Esquire 
                 Miami-Dade County Attorney’s Office 
                 111 Northwest First Street, Suite 2810 
                 Miami, Florida  33128-1993 

 
STATEMENT OF THE ISSUE

The issue for determination is whether Respondent committed 

an unlawful employment act by discriminating against Petitioner  

on the basis of religion and national origin and retaliated 



against Petitioner in violation of the Florida Civil Rights Act 

of 1992, as amended. 

PRELIMINARY STATEMENT

Delano Lalla filed an employment discrimination complaint 

against County of Miami-Dade, FL ETSD (County) on the basis of 

religion and national origin and retaliation with the Florida 

Commission on Human Relations (FCHR), which was investigated by 

the EEOC.  The FCHR determined that no reasonable cause existed 

to believe that an unlawful employment practice had occurred and 

issued a “Determination: No Cause” and a “Notice of 

Determination: No Cause” on July 31, 2009.  Mr. Lalla filed a 

timely Petition for Relief for an unlawful employment practice.  

On September 8, 2009, FCHR referred this matter to the Division 

of Administrative Hearings. 

At hearing, Mr. Lalla testified on his own behalf and 

entered no exhibits into evidence.  The County presented the 

testimony of two witnesses and entered 25 exhibits (Respondent's 

Exhibits numbered 1 through 25) into evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the filing of the 

transcript.  The Transcript, consisting of one volume, was filed 

on March 22, 2010, and the parties’ post-hearing submissions 

were due on or before April 21, 2010.  Mr. Lalla filed his post-
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hearing submission on April 20, 2010.  The County filed its 

post-hearing submission on April 23, 2010, although mailing it 

on April 20, 2010.  Mr. Lalla filed a motion to reject the 

County’s post-hearing submission “due to its late submittal.”  

The County did not file a response to the motion.  A review of 

the motion and the record fails to establish that Mr. Lalla has 

suffered any prejudice by the late filing of the County’s post-

hearing submission, and, therefore, the County’s post-hearing 

submission is accepted.  The parties’ post hearing submissions 

were considered in the preparation of this Recommended Order. 

FINDINGS OF FACT

1.  Mr. Lalla is Hindu, and his religion is Hinduism. 

2.  Mr. Lalla was employed in the County’s Enterprise 

Technology Services Department (ETSD). 

3.  ETSD provides information technology (IT) services 

supporting the operations of other departments in the County.  

ETSD manages and maintains the IT infrastructure, including 

computer hardware and software, and the County’s electronic 

communications network. 

4.  On January 31, 2005, Mr. Lalla was hired as an 

Operating Systems Programmer (OSP) in the Enterprise Security 

Office (ESO) of the County’s ETSD.  An OSP is an advanced level 

technical professional, who may have duties in a number of 

different infrastructure support areas within ETSD. 
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5.  On December 18, 2007, Mr. Lalla received a written 

reprimand as a result of his failure to report a suspected 

security breach of the County’s computer security system.  The 

written reprimand was for incompetence or inefficiency in the 

performance of his duty, negligence or willful misconduct, and 

conduct unbecoming a County employee. 

6.  Further, connected to the reprimand, Mr. Lalla was 

reassigned within the IT infrastructure area to another 

division, the Data Center Division, at which he had new duties 

and responsibilities.  His new supervisor was Adrienne DiPrima. 

7.  In an email dated December 17, 2008, from Ms. DiPrima 

to Mr. Lalla, among other things, Ms. DiPrima welcomed 

Mr. Lalla, indicating that their group was “hoping for a new 

person to work with [them] on mainframe security” and 

acknowledging that he had a very limited background in mainframe 

security.  Further, among other things, she advised him that, 

because it was “a difficult time of year to get started on 

anything long-term,” for now, he would be working closely with 

another employee to handle the “day-to-day RACF administration 

tasks” so that the employee could “concentrate on the upgrades 

being done for the new operating system release.” 

8.  On or about January 15, 2008, Mr. Lalla’s reassignment 

was effective and that was when Ms. DiPrima first met with him.  

She was leaving the next day for a vacation.  Ms. DiPrima met 
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with Mr. Lalla briefly.  During the meeting, among other things, 

she indicated to him that, during her absence, she wanted him to 

become familiar with the day-to-day operations and work with the 

person in the particular area that he (Mr. Lalla) was assigned, 

with that person also being Mr. Lalla’s mentor.  Additionally, 

they discussed the potential for training Mr. Lalla in his new 

area and the possibility of the Data Center Division funding the 

cost for training courses. 

9.  When Ms. DiPrima returned from vacation, she and 

Mr. Lalla also reviewed the procedure for requesting leave time.  

Among other things, she advised him that she does not generally 

deny leave if coverage for the absent person’s duties and 

responsibilities is available; but for extended leave, for 

instance a week or two, advance request/notice and approval were 

required in order to make sure that a person was available for 

coverage and to make arrangements for the coverage. 

10.  For several months, Ms. DiPrima saw nothing in 

Mr. Lalla’s work performance that suggested any disciplinary 

issues might arise.  Therefore, no disciplinary action was 

contemplated against him. 

11.  At no time in the reassignment did anyone suggest or 

did Mr. Lalla believe that he was going to be subjected to any 

disciplinary action. 
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12.  However, having gone through the previous disciplinary 

action, together with learning new responsibilities and duties 

in what he believed to be a short period of time, Mr. Lalla was 

feeling pressured.  The perceived pressure affected him mentally 

and physically. 

13.  On April 3, 2008, Mr. Lalla submitted a leave of 

absence form to ETSD’s Personnel Officer, Shanda Mazzorana, for 

an unpaid leave of absence for the period from April 9, 2008, 

through April 9, 2009.  The form contained, among other things, 

a section for the reason for the request, with one of the 

reasons being “Personal Reason” and subcategories being 

“Religious holidays,” “Education not related to the job,” and 

“Other.”  He checked “Personal Reason,” “Education not related 

to the job,” and “Other.” 

14.  Also, among other things, the leave of absence form 

provided two lines for the explanation for the request.  

Mr. Lalla provided as an explanation for the one-year leave of 

absence that the request was for “Religious and spiritual 

pursuits of Buddhism at overseas Monastery.” 

15.  Mr. Lalla did not attach any documents to his request. 

16.  Ms. Mazzorana asked Mr. Lalla to further explain why 

he wanted the unpaid leave.  He informed her that he was seeking 

leave to study Buddhism.  She requested him to provide some 

written information to supplement his request.  In response to 
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Ms. Mazzorana’s request, Mr. Lalla provided a single page 

informational sheet about the Buddhist Monastery that he had 

obtained from his mother.  She attached the informational sheet 

to his request and forwarded the entire packet to the Director 

and Chief Information Officer, Donald Fleming, for his review 

and decision. 

17.  Buddhism and Hinduism are interrelated.  Mr. Lalla 

believed that the religion of Buddhism provided him a remedy to 

deal with the mental pressures that he was experiencing at work, 

instead of seeking medical or psychological assistance either 

privately or through his employer, the County.  Nowhere in his 

request did Mr. Lalla express this reasoning for his request. 

18.  Mr. Lalla’s religion of Hinduism did not require him 

to study Buddhism at a monastery for a year. 

19.  Ms. DiPrima was unaware that Mr. Lalla wanted or had 

requested an extended leave of absence. 

20.  Before making a final decision, Mr. Fleming inquired 

of Ms. Mazzorana whether any prior employees had requested an 

extended leave of absence that was non-health or non-medical 

related.  Ms. Mazzorana provided two precedents that had 

occurred over a 25-year period.  One situation involved a full-

time employee who requested a leave of absence for six months in 

order to obtain an advanced degree, a Ph.D.  The request was 

denied.  Another situation involved a probationary employee who 
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requested a six-week leave of absence to attend a religious 

retreat.  A probationary employee did not have the right to 

request a leave of absence, and, as a result, his request was 

also denied. 

21.  The County’s Leave Code, Section 8, Leave of Absence 

is applicable to the instant case.  Section 08.01.01, as to a 

leave of absence generally, provides, among other things, that 

“A leave of absence is an approved absence without pay for a 

maximum period of one year.” 

22.  No dispute exists that Mr. Lalla was eligible for a 

leave of absence as a permanent employee pursuant to Section 

08.02.01. 

23.  Also, Section 08.03.01 sets forth the reasons that a 

leave of absence may be granted, i.e., medical reasons, job-

related reasons, personal reasons, and military, and provides in 

pertinent part: 

A leave of absence may be granted for the 
following reasons: 
 
a)  Medical Reasons
 

*   *   * 
 
b)  Job-related Reasons
1)  Education related to the job . . .  
2)  To serve as a full-time representative 
of an organization composed entirely of 
County employees 
3)  To accept an exempt position 
4)  For other job-related reasons in the 
best interest of the County service . . . 
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c)  Personal Reasons
1)  Education not related to the job . . . 
2)  Dependent care for a child, spouse, 
parent or other dependent for federal income 
tax purposes who is physically or mentally 
incapable or caring for himself . . . 
3)  For other personal reasons in the best 
interest of the County service . . . 
 
d)  Military . . . . 
 

24.  Additionally, Section 08.04.00 sets forth the 

application procedure for a leave of absence and provides in 

pertinent part: 

08.04.01 
Employees seeking a leave of absence must 
make a written request to their department 
director . . . 
 

*   *   * 
 
08.04.03 
The department director may request any 
additional information supporting the 
request for the leave of absence . . . 
 
08.04.04 
The department director may approve or deny 
requests based on the facts of each case.  
Approval or denial by the department 
director must be applied consistently and on 
the same terms within categories a, c and d 
of Leave of Absence (Section 08.03.01) 
although the terms for each separate 
category may be different. . . 
 
08.04.05 
Approval may be for the full period 
requested by the employee or any portion of 
such period. 
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25.  Further, Section 08.05.00 sets forth the benefits 

period for a leave of absence and provides in pertinent part: 

08.05.01 
A leave of absence may be granted for a 
maximum period of one year . . . and a 
minimum period of one pay period. 
 

26.  Mr. Fleming considered the staff situation at the 

County.  The County was in a hiring freeze and had lost 

positions. 

27.  Mr. Fleming also considered the staff situation at the 

Data Center Division.  A review by him showed that the Data 

Center Division was understaffed.  Mr. Fleming was unable to 

determine how he would be able to burden the staff with the 

additional work, if Mr. Lalla’s request was granted, and get the 

work completed. 

28.  Additionally, Mr. Fleming considered Mr. Lalla’s 

request as an academic request, with a religious course of 

study. 

29.  Taking into consideration the totality of the 

circumstances, as to the staff situation at the County and, in 

particular, at the Data Center Division, the inability to 

effectively and efficiently re-assign Mr. Lalla’s duties and 

responsibilities, during his one-year leave of absence, and the 

precedent of requests for extended leave of absence, Mr. Fleming 

 10



determined that there was no reasonable basis to grant 

Mr. Lalla’s request. 

30.  On April 7, 2008, Mr. Fleming denied Mr. Lalla’s 

request. 

31.  Even if Mr. Lalla’s request were considered a 

religious request, the result would have been the same.  Based 

on the same reasoning, Mr. Fleming would have denied a religious 

request. 

32.  Mr. Lalla would have agreed to a shorter period of 

time as an accommodation to what he (Mr. Lalla) was requesting.  

However, neither Mr. Fleming nor Mr. Lalla suggested an 

accommodation of a shorter period of time for the leave of 

absence. 

33.  Additionally, Mr. Lalla was aware that a Buddhist 

monastery was located in Homestead, Florida.  He did not suggest 

to Mr. Fleming, as an option, attending the Buddhist monastery 

in Homestead, instead of in India.  No evidence was presented 

that Mr. Fleming was aware of the monastery in Homestead. 

34.  Ms. Mazzorana advised Mr. Lalla of the denial of his 

request for a leave of absence by Mr. Fleming and the reasons 

for the denial.  She provided Mr. Lalla a copy of the completed 

leave of absence form that was signed by Mr. Fleming. 

35.  Ms. DiPrima was also advised of the denial of 

Mr. Lalla’s request for the extended leave of absence. 
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36.  On April 14, 2008, Mr. Lalla requested approval from 

Ms. DiPrima for a two-week vacation beginning the next day on 

April 15, 2010.  Among other things, he advised her that the 

union was attempting to get the one-year leave of absence 

approved; that there were certain things that he wanted to do in 

preparation for the one-year leave of absence; that the two-week 

vacation would provide him that preparation time; and that two 

co-workers were available to and had agreed to perform his 

duties during his absence. 

37.  Ms. DiPrima denied Mr. Lalla’s request for the two-

week vacation.  She pointed out to him that there were 

assignments that he had not completed and that the request was 

not submitted sufficiently in advance to make sure that his work 

duties and assignments were covered. 

38.  Mr. Lalla decided that he could no longer remain with 

the County.  He decided to resign.  Mr. Lalla did not discuss 

with anyone at ETSD that he was contemplating resigning or his 

decision to resign. 

39.  On April 15, 2008, Mr.Lalla sent a memorandum to Human 

Resources regarding his resignation.  He indicated, among other 

things, that, due to recent workplace circumstances, which 

“severely impacted [his] mental and spiritual health” and the 

denial of his request for a leave of absence, he was “forced to 

tender [his] resignation under duress, effective immediately.”  
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Further, among other things, he set forth the workplace 

circumstances, which were, in essence, how ETSD handled the 

suspected security breach in the Security Office and handled him 

and his fellow employees in the Security Office; and set forth 

the circumstances of the denial of his request for a leave of 

absence, which he sought for “Religious and Spiritual pursuits,” 

attempting “to rebuild and repair [his] damaged mental and 

spiritual health.” 

40.  Furthermore, on April 15, 2008, among other things, 

Mr. Lalla sent an email to Ms. DiPrima, while she was at lunch, 

indicating that, having reviewed what had occurred over the past 

12 months, he was “forced” to resign, effective immediately, 

“under duress.”  Further, he cleared his desk; reformatted his 

computer; and walked out of ETSD without speaking to anyone. 

41.  The County’s policy required Mr. Lalla to give at 

least two weeks notice before resigning if he wanted to resign 

in good standing.  By failing to give at least two-weeks notice, 

he did not resign in good standing. 

CONCLUSIONS OF LAW

42.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes (2009), and Subsection 120.57(1), Florida 

Statutes (2009). 
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43.  The standard of proof is preponderance of the 

evidence.  § 120.57(1)(j), Fla. Stat. (2009). 

44.  These proceedings are de novo.  § 120.57(1)(k), Fla. 

Stat. (2009). 

45.  Section 760.10, Florida Statutes, provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

46.  In the instant case, Mr. Lalla must rely upon 

circumstantial evidence to prove discriminatory intent by the 

County.  For such cases, a three-step burden and order of 

presentation of proof have been established for unlawful 

employment practices.  McDonnell Douglas Corporation v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 688 (1973); Aramburu 

v. The Boeing Company, 112 F.3d 1398, 1403 (10th Cir. 1997); 
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Combs v. Plantation Patterns, 106 F.3d 1519, 1527-1528 (11th 

Cir. 1997). 

47.  The initial burden is upon Mr. Lalla to establish a 

prima facie case of discrimination.  McDonnell Douglas, at 802; 

Aramburu, at 1403; Combs, at 1527-1528.  Mr. Lalla establishes a 

prima facie case of discrimination by showing four factors:  (1) 

that he belongs to a protected group; (2) that he was subjected 

to an adverse employment action; (3) that his employer treated 

similarly situated employees outside the protected group 

differently or more favorably; and (4) that he was qualified to 

do the job.  McDonnell Douglas, supra; Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997); Aramburu, supra; Combs, supra.  

See Kendrick v. Penske Transportation Services, 220 F.3d 1220 

(10th Cir. 2000) (similarly situated employees need not be 

outside the protected group). 

48.  Once Mr. Lalla establishes a prima facie case, a 

presumption of unlawful discrimination is created.  McDonnell 

Douglas, at 802; Aramburu, at 1403; Combs, at 1528.  The burden 

shifts then to the County to show a legitimate, 

nondiscriminatory reason for its action.  McDonnell Douglas, at 

802; Aramburu, at 1403; Combs, at 1528. 

49.  If the County carries its burden, Mr. Lalla must then 

prove, by a preponderance of the evidence, that the reason 

offered by the County is not its true reason, but only a pretext  
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for discrimination.  McDonnell Douglas, at 804; Aramburu, at 

1403; Combs, at 1528. 

50.  However, at all times, the ultimate burden of 

persuasion that the County intentionally discriminated against 

him remains with Mr. Lalla.  Texas Department of  

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2d 207 (1981). 

51.  Also, an employer is required to “make reasonable 

accommodation for the religious observances of its employees, 

short of incurring an undue hardship.”  Trans World Airlines, 

Inc. v. Hardison, 432 U.S. 63, 75, 97 S. Ct. 2264, 2272, 53 L. 

Ed. 2d 113, 126 (1977); Lake v. B.F. Goodrich Company, 837 F.2d. 

449, 450 (11th Cir. 1988) (citations and quotation omitted).  To 

establish a prima facie case of religious discrimination based 

on a failure to accommodate religious beliefs, Mr. Lalla must 

present sufficient evidence to prove that: (1) he had a bona 

fide religious belief that conflicted with an employment 

requirement; (2) he informed the County of his belief; and (3) 

he suffered an adverse employment action for failing to comply 

with the conflicting employment requirement.  Morrissette-Brown 

v. Mobile Infirmary Medical Center, 506 F.3d 1317, 1321 (11th 

Cir. 2007). 

52.  To prove an adverse employment action, Mr. Lalla must 

show a “serious and material change in terms, conditions, or 
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privileges of [his] employment,” and the employment action must 

be “materially adverse as viewed by a reasonable person in the 

circumstances.”  Davis v. Town of Lake Park, Florida, 245 F.3d 

1232, 1239 (11th Cir. 2001) (citation omitted). 

53.  Once Mr. Lalla establishes a prima facie case, the 

burden shifts to the County to demonstrate that it was “unable 

to reasonably accommodate [Mr. Lalla’s] religious observance or 

practice without undue hardship on the conduct of the [County’s] 

business.”  Morrissette-Brown at 1321 (citations omitted).  

Reasonably accommodate “must be determined on a case-by-case 

basis.”  Id. at 1322.  However, to require the County “to bear 

more than a de minimis cost” in accommodating Mr. Lalla’s 

religious beliefs constitutes “undue hardship.”  Hardison, 432 

U.S. at 80, 97 S. Ct. at 2277, 53 L. Ed. 2d at 131; Lake at 451. 

54.  Both parties focus their argument on the issue of 

reasonable accommodation, and, therefore, this issue will be 

addressed first. 

Reasonable Accommodation

55.  Mr. Lalla established the three-prongs for a prima 

facie case.  The evidence demonstrates that he had a religious 

belief or practice that conflicted with the County’s employment 

requirement of a leave of absence.  Even though the County 

argues that Mr. Lalla’s choice of the manner in which he would 

address his problems at work was a personal preference rather 
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than a preference based upon his religious belief or practice, 

the undersigned is persuaded that the evidence demonstrates that 

Mr. Lalla’s choice to follow his religious belief or practice, 

instead of the County’s assistance program, was based upon his 

religious belief or practice.  Also, the evidence demonstrates 

that he informed the County of his religious belief or practice 

albeit not in the most effective communicative words.  Further, 

the evidence demonstrates that Mr. Lalla suffered an adverse 

employment action in that he was denied the privilege of using 

the leave of absence available at the County.  Davis at 1239. 

56.  The next question arises as to whether the County made 

a reasonable accommodation for Mr. Lalla’s religious observance 

or practice, short of incurring an undue hardship. 

57.  When Mr. Lalla was transferred to the new division, 

with new responsibilities and duties, he was under the 

supervision of Ms. DiPrima, who needed another employee to 

assist her division in its responsibilities.  Ms. DiPrima 

assigned Mr. Lalla to work with another employee to learn the 

day-to-day RACF administration tasks and would, in the future, 

provide him training in the other areas of his new position.  

Furthermore, the employee with whom Mr. Lalla would be working 

was also given another responsibility of concentrating on 

upgrades that were being performed for a new operating system 

release. 
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58.  The evidence demonstrates that, at the time that 

Mr. Lalla requested his one-year leave of absence, the County 

was in a hiring freeze and that, if Mr. Lalla was away for a 

year, Ms. DiPrima’s division would be short-staffed, again.  As 

a result, in order for Ms. DiPrima to adequately comply with the 

responsibilities and duties of her division in the absence of 

Mr. Lalla for a year, either his duties would be shifted to 

other employees or the hiring of another person would be 

required.  Shifting Mr. Lalla’s duties to his co-workers would 

be an undue hardship.  See Balint v. Carson City, Nevada, 180 

F.3d 1047, 1054 (9th Cir. 1999) (an employer is not required to 

provide an accommodation that “would cause more than a de 

minimus impact on co-workers”). 

59.  Hiring another person would require an expenditure of 

funds by the County for one year, contrary to the County’s 

hiring freeze, which would involve more than salary but also 

training of a new employee, who would be discharged upon the 

return of Mr. Lalla.  This alternative would also constitute an 

undue hardship, imposing more than a de minimus cost to the 

County.  See Hardison, 432 U.S. at 84, 97 S. Ct. at 2277, 53 L. 

Ed. 2d at 131 (requiring an employer to either be short-staffed 

or hire additional employees would constitute an undue 

hardship). 
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60.  Additionally, Mr. Lalla argues that the County could 

have accommodated his religious belief or practice by providing 

him with a three-month or six-month leave of absence, instead of 

a one-year leave of absence, which would have afforded him an 

opportunity to attend the monastery in Homestead, Florida, 

instead of in India.  The County did not propose such an 

accommodation.  Taking the circumstances presented in the 

instant case, the evidence demonstrates that, even considering 

the alternative accommodations, the result would be an undue 

hardship to the County.  The same consequences would result, 

only involving a shorter period of time. 

61.  Hence, the evidence fails to demonstrate religious 

discrimination for the County’s failure to make a reasonable 

accommodation. 

Religious Discrimination

62.  Applying the standards of McDonnell Douglas, supra, 

Mr. Lalla established the first two-prongs for a prima facie 

case.  However, he failed to establish the third-prong.  

Mr. Fleming obtained and reviewed the precedents of prior leave 

of absence requests for non-health and non-medical related 

reasons.  Based upon Mr. Fleming’s review of the precedents and 

the factors affecting the other employees of the division in 

which Mr. Lalla worked, the hiring freeze, and the economics of 

the County, Mr. Fleming denied Mr. Lalla’s request for a one-
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year leave of absence.  The evidence failed to establish that 

the County treated similarly situated employees outside the 

protected group differently or more favorably. 

63.  Hence, Mr. Lalla failed to establish religious and 

national origin discrimination. 

64.  Even assuming that Mr. Lalla established a prima facie 

case, the County established a legitimate, nondiscriminatory 

reason for denying Mr. Lalla’s request for a one-year leave of 

absence.  Furthermore, the evidence fails to demonstrate that 

the reason offered by the County was not its true reason, but 

only a pretext for discrimination. 

Constructive Discharge

65.  Additionally, Mr. Lalla contends that he was 

constructively discharged in that he had no choice but to resign 

when the County denied his one-year leave of absence or provide 

a reasonable accommodation.  To constitute a constructive 

discharge, the “employer must deliberately create intolerable 

working conditions, as perceived by a reasonable person, with 

the intention of forcing the employee to quit and the employee 

must actually quit. . . . [The] working conditions would have 

been so difficult or unpleasant that a reasonable person in the 

employee's shoes would have felt compelled to resign.”  

Goldmeier v. Allstate Insurance Company, 337 F.3d 629, 635 (6th 

Cir. 2007) (citations omitted).  See Tepper v. Potter, 505 F.3d 
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508, 514 (6th Cir. 2007).  "In determining whether an 

environment is one that a reasonable person would find hostile 

or abusive and that the plaintiff in fact did perceive to be so, 

courts look at all of the circumstances. . . . The circumstances 

are examined from the point of view of a reasonable member of 

the protected class.”  Id.  The evidence demonstrates that 

Mr. Lalla resigned.  However, the evidence fails to demonstrate 

that the County deliberately created intolerable working 

conditions with the intent to force Mr. Lalla to resign.  Hence, 

the evidence fails to demonstrate that Mr. Lalla was 

constructively discharged. 

Retaliation

66.  Mr. Lalla presented no evidence as to retaliation and 

made no argument regarding retaliation in his post-hearing 

submission.  Therefore, the claim of retaliation is considered 

abandoned. 

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding that the County of Miami-Dade, FL 

ETSD did not commit an unlawful employment practice by 

discriminating against Delano Lalla on the basis of religion and  
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national origin and retaliated against Delano Lalla in violation 
of the Florida Civil Rights Act of 1992, as amended. 

DONE AND ENTERED this 3rd day of June, 2010, in 
Tallahassee, Leon County, Florida. 

                                    ___________________________________                               ERROL H. POWELL                               Administrative Law Judge                               Division of Administrative Hearings                               The DeSoto Building                               1230 Apalachee Parkway                               Tallahassee, Florida  32399-3060                               (850) 488-9675   SUNCOM 278-9675                               Fax Filing (850) 921-6847                               www.doah.state.fl.us  
                              Filed with the Clerk of the                               Division of Administrative Hearings                               this 3rd day of June, 2010.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
 
 
 

 24



TBD | 201023 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 43 of 44 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 201023 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 44 of 44 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	appndx
	201023_002.pdf
	NOTICE OF RIGHT TO SUBMIT EXCEPTIONS




