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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
RUBEN C. FERNANDEZ, 
 
     Petitioner, 
 
vs. 
 
EMERALD WASTE SERVICE, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-4190 

  
RECOMMENDED ORDER 

 
 A formal hearing was conducted in this case on January 12, 

2010, in Shalimar, Florida, and by telephone on January 19, 

2010, before Suzanne F. Hood, Administrative Law Judge with the 

Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Jeffery D. Toney, Esquire 
                      502 North Main Street 
                      Crestview, Florida  32536 
 
 For Respondent:  Michael Wm. Mead, Esquire 
                      John S. Mead, Esquire 
                      Post Office Drawer 1329 
                      Fort Walton Beach, Florida  32549 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner based on his national origin in violation of Section 

760.10(1), Florida Statutes (2008).   

 



PRELIMINARY STATEMENT 

 On December 29, 2008, Petitioner Ruben C. Fernandez 

(Petitioner) filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (FCHR).  The 

complaint alleged that Respondent Emerald Waste Services 

(Respondent) had discriminated against Petitioner based on his 

national origin and a disability/handicap.  According to the 

complaint, the most recent act of discrimination took place on 

October 9, 2008.   

 On June 26, 2009, FCHR issued a Determination: No Cause.   

 Petitioner filed a Petition for Relief with FCHR on 

July 31, 2009.  The petition alleged that Respondent 

discriminated against Petitioner by harassing him and by 

subjecting him to disparate treatment based on his Hispanic 

nationality.  The petition did not raise the issue of 

discrimination based on an alleged handicap.   

 FCHR referred the petition to the Division of 

Administrative Hearings on August 5, 2009.  An Initial Order was 

issued that same day.  The parties filed a Joint Response to 

Initial Order on August 12, 2009.   

 In a Notice of Hearing dated August 14, 2009, the 

undersigned scheduled the hearing for October 1, 2009.   

 On September 24, 2009, Respondent filed an unopposed Motion 

for Continuance.  The next day, the undersigned issued an Order 
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Granting Continuance and Re-scheduling Hearing for November 5, 

2009. 

 On October 15, 2009, Respondent filed an unopposed Motion 

for Continuance.  The next day, the undersigned issued an Order 

Granting Continuance and Re-scheduling Hearing for January 12, 

2010. 

 When the hearing commenced, Petitioner testified on his own 

behalf and presented the testimony of one additional witness.  

Petitioner was not allowed to present the testimony of other 

witnesses because Petitioner failed to disclose their names and 

addresses to Respondent prior to hearing.  Petitioner presented 

one exhibit that was accepted as evidence. 

 Respondent presented the testimony of five witnesses.  

Respondent offered six exhibits that were accepted as evidence.   

 The parties did not have an opportunity to complete the 

presentation of all evidence on January 12, 2010.  Therefore, 

the undersigned issued a Notice of Telephonic Final Hearing 

dated January 13, 2010.  The notice scheduled a continuation of 

the final hearing on January 19, 2010. 

 When the hearing reconvened, Petitioner testified on his 

own behalf.  Petitioner did not offer any additional exhibits.   

 The Transcript was filed on February 8, 2010.   
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 Respondent filed its Proposed Recommended Order on 

February 18, 2010.  Petitioner filed his proposed findings of 

fact and conclusions of law on March 2, 2010.   

 All references hereinafter are to Florida Statutes (2008) 

except as otherwise indicated.   

FINDINGS OF FACT

 1.  Respondent operates a residential and commercial waste 

collection and disposal business.  Respondent has multiple 

locations across the southeastern United States.  It employs 

approximately 8,623 employees.   

 2.  Payroll Management, Inc. (PMI) is an employee leasing 

company.  It assists companies with their human resource issues, 

payroll needs, employee benefits and worker compensation 

coverage.  Respondent is a client of PMI.   

 3.  Petitioner is an Hispanic male, who was born in Cuba in 

1972.  As a permanent resident, Petitioner is entitled to work.  

Petitioner is able to speak some English but occasionally needs 

a Spanish interpreter.   

 4.  David Otano was a driver/supervisor for Respondent's 

predecessor in Panama City, Florida.  When Respondent bought the 

predecessor in 2006, Mr. Otano worked as operations manager for 

Respondent.   

 5.  Petitioner and Mr. Otano are friends.  In February 

2008, Mr. Otano recommended that Respondent hire Petitioner as a 
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"slinger."  A slinger rides on the back of a garbage truck to 

assist the driver in collecting garbage.   

 6.  On February 11, 2008, Petitioner filled out an 

employment application with PMI.  At that time, Petitioner 

signed an acknowledgement that he was a leased employee of PMI 

who was assigned to work for a work site employer.  Among other 

things, the acknowledgement stated as follows:   

     I acknowledge that I am aware that PMI 
adheres to a grievance policy and it is the 
employee's right to file a grievance if 
he/she feels they have been unfairly 
treated.  I understand that if I do not 
utilize the grievance procedures, my 
unemployment benefits may be denied me.   
 

 7.  PMI's employment application package also includes the 

following employee's certifications/acknowledgements:   

     I CERTIFY and ACKNOWLEDGE that the 
following is true and correct: 
     I have read, have been read, or will 
read IMMEDIATELY upon hire, the Employee's 
Post-Hire Handbook ("Handbook").  Further, I 
understand and agree to the provision as 
stated in the Handbook and within the Post-
Hire Handbook, Post-Hire Packet, policy 
manual and safety manual.   
 

* * * 
 
     I hereby acknowledge that I have 
received a copy of the PMI Post-Hire 
Handbook . . . .   
 

Petitioner signed the certification/acknowledgement on 

February 2, 2008.   
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 8.  PMI's Post-Hire Handbook contains the company's 

harassment policy.  The policy provides as follows in pertinent 

part:   

     3.  Any employee who feels victimized 
by harassment should IMMEDIATELY report it 
to PMI's Human Resource Department . . . PMI 
will undertake a careful investigation, 
which may include interviewing other 
employees who have knowledge of the alleged 
incident or similar situations.  Your 
complaint, along with the investigative 
steps and findings, will be documented in 
accordance with our dispute resolution 
procedures.   
 

 9.  PMI routinely trained Respondent's managers and 

supervisors about the non-discrimination policy.  The 

instruction included an admonition to make decisions about 

employees based on their work performance and not because of 

their ethnicity or any other reason.   

 10.  Respondent and PMI knew that Spanish was Petitioner's 

first language when he was hired.  They also knew Petitioner was 

originally from Cuba.   

 11.  At times, Petitioner had difficulty communicating with 

his direct supervisor, Penny Atkins.  On those occasions, 

Ms. Atkins found another Spanish-speaking employee, such as 

Mr. Otano, to act as a translator and/or interpreter.   

 12.  It was not unusual for Respondent to employ people who 

spoke very little English.  For example, Respondent once hired a 

Russian who spoke limited English.   
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 13.  There were no problems with Petitioner's work 

performance when he was on a route.  However, Petitioner was 

sent home when he was not dressed properly, such as wearing 

shorts instead of long pants or not having on work boots.   

 14.  Petitioner lived about two miles from the work site.  

When he was sent home, Ms. Atkins expected him to come right 

back to work.  Decisions to send Petitioner home due to improper 

clothing were not based on Petitioner's national origin.   

 15.  Residential slingers usually worked Monday, Tuesday, 

Thursday, and Friday.  Sometimes, Petitioner was sent home when 

there were too many slingers and not enough routes to run.  If 

possible, such time off would be made up on a Wednesday.  

Occasionally, instead of sending a slinger home, Ms. Atkins 

would allow two slingers to ride on the back of one residential 

truck.   

 16.  At other times, Petitioner was given more work or 

extra routes to ride when there were not enough slingers.  There 

is no persuasive evidence that Ms. Atkins' scheduling decisions 

were related to the national origin of any employee.   

 17.  Mr. Otano testified that Ms. Atkins wanted him to fire 

Petitioner because Petitioner did not speak English.  

Mr. Otano's testimony in this regard is contrary to more 

persuasive evidence.   
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 18.  In April 2008, Mr. Otano's job description changed.  

Instead of being operations manager, he became a supervisor on 

an equal footing with Ms. Atkins.  Mr. Otano considered the 

change a demotion.   

 19.  Even though Mr. Otano was no longer in Petitioner's 

chain of command, he continually complained to Ms. Atkins that 

she was not treating Petitioner fairly.  Because Mr. Otano and 

Ms. Atkins argued about Petitioner, Respondent's general manager 

told Mr. Otano to worry about his own responsibilities, roll-

offs and front loads, and to let Ms. Atkins worry about 

residential.   

 20.  In April 2008, Petitioner's wife had a car accident.  

Petitioner called Ms. Atkins to inform her that he would not be 

at work the morning after the accident.  Ms. Atkins sent a 

driver in a truck to pick up Petitioner.   

 21.  Sometime in July 2008, Petitioner complained to 

Respondent's general manager that Ms. Atkins was discriminating 

against him.  Petitioner understood that his complaint would be 

investigated.   

 22.  On August 28, 2008, Petitioner suffered an injury to 

his arm and shoulder while working as a slinger.  He was 

transported to a local emergency room/walk-in medical facility.  

Respondent immediately reported the accident to PMI who was 

responsible for handling the workers’ compensation claim.   
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 23.  After receiving medical treatment and physical therapy 

for a period of time, Petitioner returned to work with light-

duty work restrictions imposed by his physician.  Ms. Atkins 

told Respondent there was no such work available at the work 

site and sent him home.   

 24.  A second doctor's note dated September 29, 2008, 

stated that Petitioner could do no work for three weeks.   

 25.  On or about September 29, 2008, Respondent decided 

that it would be able to accommodate Petitioner's need for 

light-duty work with restrictions as required by a doctor's 

note.  Once that decision was made, Chris Traughber, 

Respondent's safety manager, called PMI.  PMI then contacted 

Petitioner's physician to let him know that Respondent would 

accommodate any restrictions if Petitioner was released to work.   

 26.  On or about October 2, 2008, PMI received a note from 

Petitioner's physician.  According to the note, Petitioner was 

released to work with restrictions of no lifting, pushing, or 

pulling, effective that same day.   

 27.  Petitioner reported to work on October 3, 2008.  At 

that time, Petitioner was taking a prescription drug for pain, 

Lortab.  For light-duty work, Ms. Atkins instructed Petitioner 

to sit in a chair under a shed in the yard and note the truck 

numbers and times that each truck entered and left the yard.  
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The job could not have been performed anywhere but outside in 

the yard near the gate.   

 28.  The trucks usually left in the early morning around 

4:30 a.m.  Some trucks would return around 8:00 or 9:00 a.m.  

Others would return at 6:00 p.m.  Trucks might come and go from 

the yard anytime there was a mechanical problem with a truck on 

a route.   

 29.  The shed provided Petitioner shade and some protection 

from rain.  Respondent created this job for Petitioner in order 

to return him to work.   

 30.  Ms. Atkins did not tell Petitioner that he could not 

take breaks or go to the bathroom.  The most credible evidence 

indicates that Petitioner sometimes visited with Natalie 

Richardson, Respondent's dispatcher, in the air-conditioned 

dispatch office on his breaks.   

 31.  There are restrooms in the dispatch office and in the 

mechanic's shop area.  There also was a portable toilet close to 

the shed where Petitioner was stationed.  Petitioner's testimony 

that he urinated in his clothes on September 7, 2008, because it 

was raining and he was not allowed to go to the bathroom is not 

credible.   

 32.  Petitioner also took lunch breaks while he was working 

light duty.  On one occasion, Petitioner left for lunch and did 

not come back to work.   
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 33.  On or about October 8, 2008, Petitioner was sitting 

under the shed at work when he had a seizure or fainting spell 

that caused him to fall down on the ground and foam at the 

mouth.  An ambulance transported Petitioner to the emergency 

room of a local hospital.  There is no competent medical 

evidence regarding the incident.   

 34.  A doctor's note dated October 10, 2008, stated that 

Petitioner could return to light-duty work on October 18, 2008, 

with restrictions against swimming, driving, or climbing.   

 35.  On or about October 14, 2008, PMI sent a memorandum to 

Respondent, advising that Petitioner could return to light-duty 

work on October 18, 2008, with restrictions of no swimming, 

driving, or climbing.   

 36.  Petitioner returned to work light duty as restricted 

by his physician.  Once again Respondent directed Petitioner to 

sit under the shed and count trucks.  He was able to go to lunch 

and take breaks as needed.   

 37.  On or about October 13, 2008, Petitioner spoke to 

Respondent's general manager at the work site.  During the 

conversation, Petitioner complained that Ms. Atkins was 

harassing him and treating him unfairly.  Petitioner was told to 

go ahead and file a complaint with PMI.   

 38.  Petitioner subsequently filed a complaint with PMI, 

alleging that Respondent was harassing him and treating him 
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unfairly.  That same day, PMI learned that Petitioner had filed 

an employment discrimination claim with FCHR.  Because FCHR was 

investigating the grievance, PMI did not investigate 

Petitioner's allegations.   

 39.  In the fall of 2008, Respondent began a reduction-in-

force (RIF) process for economic reasons at multiple work sites.  

On or about November 21, 2008, Petitioner was reassigned to PMI 

along with over 30 other employees, several of which worked at 

Petitioner's work site.   

 40.  Respondent's Chief Financial Officer, Bruce Roy, 

decided which employees would be reassigned to PMI during the 

RIF.  Mr. Roy worked at Respondent's corporate office and did 

not directly supervise the employees on the list.   

 41.  Petitioner's testimony that he was not aware that he 

had been reassigned until months later is not persuasive.  The 

record is not clear as to the last day that Petitioner actually 

worked at the work site.   

 42.  Between October 2, 2008, and June 10, 2009, Respondent 

terminated/reassigned 99 employees at multiple work site 

locations.  The RIF included men and women of Caucasian, 

African-American, Hispanic, and Asian ethnicities.  There is no 

persuasive evidence that Respondent targeted Hispanics in 

deciding which employees to include in the RIF.   
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CONCLUSIONS OF LAW 

 43.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 760.11, 

Florida Statutes (2009).   

 44.  It is unlawful for an employer to discriminate against 

any individual based on such individual's national origin.  See 

§ 760.10(1)(a), Fla. Stat.   

 45.  The Florida Civil Rights Act (FCRA), Sections 760.01 

through 760.11, Florida Statutes, as amended, was patterned 

after Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e 

et seq., and federal case law interpreting Title VII is 

applicable to cases arising under the FCRA.  See Green v. Burger 

King Corp., 728 So. 2d 369, 370-371 (Fla. 3rd DCA 1999); Florida 

State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996).   

 46.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent discriminated 

against him.  See Florida Dep't of Transportation v. J.W.C. 

Company, Inc. 396 So. 2d 778 (Fla. 1st DCA 1991).   

 47.  During the hearing, both parties presented evidence 

regarding Petitioner's termination from employment.  Both 

parties addressed Petitioner's termination in their proposed 

findings of fact and conclusions of law.  However, a review of 

the record indicates that neither Petitioner's Employment 
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Complaint of Discrimination nor his Petition for Relief raised a 

termination issue.  Therefore, the question of Petitioner's 

termination is not addressed in these Conclusions of Law.   

 48.  Likewise, Petitioner raises an issue related to 

retaliation for the first time in his Proposed Recommended 

Order.  Because it was not properly plead, a question of 

retaliation is not at issue here.   

Disparate Treatment 

 49.  Petitioner can establish a case of discrimination 

alleging disparate treatment through direct evidence, 

statistical evidence, or circumstantial evidence.  See Holifield 

v. Reno, 115 F.3d 1555, 1561-1562 (11th Cir. 1997).   

 50.  In this case, Petitioner attempted to use exhibits 

offered by Respondent to show statistical evidence of 

discrimination based on national origin.  Those exhibits show 

that Petitioner has employed more Caucasians than African-

Americans, Asians, or Hispanics since 2006.  Even so, the 

exhibits do not present persuasive evidence that Respondent has 

harassed or subjected Hispanics or any minority employees to 

different terms and conditions when the employees spoke little 

or no English.   

 51.  Petitioner also failed to produce any direct evidence 

of discrimination based on national origin.  Direct evidence of 

discrimination is evidence that, if believed, establishes the 
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existence of discriminatory intent behind an employment decision 

without any inference or presumption.  See Maynard v. Board of 

Regents of the Division of Universities of the Florida 

Department of Education, 342 F.3d 1281, 1289 (11th Cir. 2003); 

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 

1997); Chambers v. Walt Disney World Co., 132 F. Supp. 2d 1356 

(M.D. Fla. 2001).  Evidence that only suggests discrimination, 

or that is subject to more than one interpretation, does not 

constitute direct evidence of discrimination.  Id.   

 52.  Additionally, in order for a statement to constitute 

direct evidence of discrimination, it must be made by the 

employer or its agents, must specifically relate to the 

challenged employment decision, and must reveal blatant 

discriminatory animus.  See Jones v. Bessemer Carraway Medical 

Center, 151 F.3d 132 (11th Cir. 1998).   

 53.  Here, Mr. Otano's testimony that Ms. Atkins wanted him 

to fire Petitioner because he could not speak English was not 

credible.  Moreover, Mr. Otano's testimony in that regard was 

contrary to evidence showing Respondent's willingness to use an 

interpreter/translator when Petitioner indicated that he was 

having problems communicating with Ms. Atkins.   

 54.  In a case lacking direct evidence of discrimination, 

the burden of proof is allocated as set forth in McDonnell 

Douglas Corp. v. Green, 441 U.S. 792, 802-805 (1973).  In that 
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case, an employment discrimination case based on circumstantial 

evidence involved the following analysis:  (a) the employee must 

first establish a prima facie case of discrimination; (b) the 

employer may then rebut the prima facie case by articulating a 

legitimate, nondiscriminatory reason for the employment action 

in question; and (c) the employee then bears the ultimate burden 

of persuasion to establish that the employer's proffered reason 

for the action taken is merely a pretext for discrimination.  

Id.

 55.  To show disparate treatment based on national origin, 

Petitioner must establish the following:  (a) he belongs to a 

protected group such as being born in a foreign country and 

speaking a foreign language; (b) he was qualified for the job; 

(c) he was subjected to an adverse employment action; and (d) a 

similarly-situated employee, who did not belong to the protected 

group, received more favorable treatment than Petitioner.  See 

Tomczyk v. Jocks and Jills Restaurants, 198 Fed. Appx. 804, 809 

(11th Cir. 2006).   

 56.  To determine whether employees are similarly situated, 

one must consider whether "the employees are involved in or 

accused of the same or similar conduct and are disciplined in 

different ways."  See Maniccia v. Brown, 171 F.3d 1364, 1368 

(11th Cir. 1999).  The employee must show that he and the 

employees outside his protected class are similarly situated "in 
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all relevant respects."  Knight v. Baptist Hosp. of Miami, Inc., 

330 F.3d 1313, 1316 (11th Cir. 2003).   

 57.  In order to make that determination, courts "require 

that the quantity and quality of the comparator's misconduct be 

nearly identical to prevent . . . second-guessing employers' 

reasonable decisions and confusing apples with oranges.”  See 

Maniccia, 171 F.3d at 1368.   

 58.  Similarly-situated employees, "must have reported to 

the same supervisor as the plaintiff, must have been subjected 

to the same standards governing performance evaluation and 

discipline, and must have engaged in conduct similar to the 

plaintiff's, without such differentiating conduct that would 

distinguish their conduct or the appropriate discipline for it.  

Gaston v. Home Depot USA, Inc., 129 F. Supp. 2d 1355, 1368 (S.D. 

Fla. 2001)(quoting Mazzella v. RCA Global Communications, Inc., 

642 F. Supp. 1531, 1547 (S.D. N.Y. 1986)).   

 59.  Petitioner established that he was from a foreign 

country and spoke very little English.  He was qualified for the 

job of slinger.  However, Petitioner did not show that he was 

subjected to an adverse employment action or that other non-

Hispanic employees were similarly-situated employees who 

received more favorable treatment.   

 60.  Petitioner's claim that Respondent sometimes did not 

give him enough hours at work conflicts with his claim that 
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Respondent occasionally gave him too many hours to work.  Such 

conflicting testimony, together with very general non-specific 

allegations about other employees who were either allowed to 

work longer or shorter hours, does not establish persuasive 

evidence that Petitioner suffered an adverse employment action 

or that similarly-situated employees were given more favorable 

treatment.   

 61.  Additionally, Petitioner claims that Respondent sent 

him home to put on long pants and his work boots because he was 

not dressed properly for work.  Petitioner's testimony about 

other improperly dressed employees is insufficient to determine 

whether they, like Petitioner, actually worked as slingers 

without long pants and/or their work boots.  In other words, 

Petitioner did not show that he suffered an adverse employment 

action or that similarly-situated employees were given more 

favorable treatment.   

 62.  Petitioner argues that other employees who were 

injured at work did not have to return to light-duty work.  

According to Petitioner, those employees were allowed to stay at 

home until they were released to work without restrictions.  

Once again, Petitioner presented insufficient evidence to show 

that providing him with light-duty work as required by his 

physician was an adverse employment action or that similarly-

situated employees were given more favorable treatment.   
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 63.  Assuming that Petitioner established a prima facie 

case of disparate treatment, Respondent had legitimate non-

discriminatory reasons for the actions it took and Petitioner 

has not shown that Respondent’s reasons were a pretext for 

intentional discrimination.   

 64.  First, Ms. Atkins attempted to schedule the 

residential slingers so that they were able to work an equal 

number of hours.  This meant that an employee might be scheduled 

to work on Wednesday if his work hours were cut short on another 

day.  It also meant that slingers might have to work longer on 

some days in order to get in their hours.  Petitioner presented 

no evidence that over a period of time, Ms. Atkins did not 

fairly schedule his work hours.   

 65.  Second, Respondent required its slingers to dress 

properly for safety reasons.  Sending Petitioner home to get his 

work pants/boots was an appropriate action to take and in 

accordance with Respondent's safety procedures.  Petitioner did 

not show otherwise.   

 66.  Third, Respondent appropriately accommodated 

Petitioner's need for light-duty work so that he could continue 

to receive his paycheck instead of workers’ compensation 

benefits.  Petitioner obviously did not like the job and may 

have preferred to stay home or sit in an air-conditioned 
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building.  However, there is no evidence that Respondent created 

the job to harm Petitioner in any way.   

Hostile Work Environment 

 67.  To prove a case of hostile work environment, 

Petitioner must establish the following:  (a) he belongs to a 

protected group; (b) he was subjected to unwelcome harassment; 

(c) the harassment was based on the protected characteristic of 

national origin; (d) the harassment was sufficiently severe or 

pervasive to alter the terms and conditions of employment and 

thus, create a discriminatorily abusive work environment; and 

(e) the employer is responsible for that environment under a 

theory of either direct or vicarious liability.  See Miller v. 

Kenworth of Dothan, 277 F.3d (11th Cir. 2002).   

 68.  In this case, Petitioner has not shown that any of 

Respondent's decisions were based on Petitioner's national 

origin.  Furthermore, Respondent's actions in requiring proper 

attire, in scheduling work hours, and in accommodating 

Petitioner's work restrictions were so severe or pervasive as to 

create an objectively hostile or abusive work environment.  See 

Watkins v. Bowden, 105 F.3d 1344, 1355 (11th Cir. 1997).   

 69.  In determining whether harassment objectively alters 

an employee's terms or conditions of employment, the following 

factors must be considered:  (a) the frequency of the conduct; 

(b) the severity of the conduct; (c) whether the conduct is 
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physically threatening or humiliating, or a mere offensive 

utterance; and (d) whether the conduct unreasonably interferes 

with the employee's job performance.  See Harris v. Forklift 

Systems, Inc., 510 U.S. 17, 23 (1993).   

 70.  Here, Petitioner was sent home once or twice because 

he was improperly dressed.  His work hours may have been cut 

short one time.  He may have had to work longer than he wanted 

to on another occasion.  He did not like the light-duty work he 

was given.  However, these events occurred infrequently over 

almost eight months of employment.  They do not qualify as 

physically threatening or humiliating; and they did not 

interfere with Petitioner's ability to do his job.  It cannot be 

said under these circumstances that Respondent intentionally 

discriminated against Petitioner by harassing him.   

 71.  More importantly, Petitioner was supposed to report 

any harassment to PMI.  PMI did not receive Petitioner's 

complaint until he had already filed his complaint with FCHR.   

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief.   
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DONE AND ENTERED this 8th day of March, 2010, in 

Tallahassee, Leon County, Florida. 

S                         
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of March, 2010. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROLF BIERMAN, 
 
     Petitioner, 
 
vs. 
 
BRUNSWICK BOAT GROUP, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-3950 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a hearing was conducted in this case

 

before J. D. Parrish, a duly-designated Administrative Law Judge 

of the Division of Administrative Hearings, on December 10, 

2009, in Viera, Florida.  

APPEARANCES
 
For Petitioner:  Rolf Bierman, pro se
                 1035 Palmer Road       
                 Rockledge, Florida  32955 
 
For Respondent:  Brian Koji, Esquire 
                 Allen, Norton & Blue, P.A.       
                 324 South Hyde Park Avenue, Suite 225 
                 Tampa, Florida  33606-4127 
 
                 Bona M. Kim, Esquire 
                 Allen, Norton & Blue, P.A. 
                 1477 West Fairbanks Avenue, Suite 100 
                 Winter Park, Florida  32789 

 
STATEMENT OF THE ISSUE 

 
Whether Respondent committed the unlawful employment 

practice alleged in the Employment Complaint of Discrimination 



filed with the Florida Commission on Human Relations (FCHR) and, 

if so, the appropriate relief for such action. 

PRELIMINARY STATEMENT 
 

On February 6, 2009, Rolf Bierman (Petitioner), filed an 

Employment Complaint of Discrimination with the FCHR, alleging 

that his former employer, Brunswick Boat Group (Respondent), had 

discriminated against him based on his age and disability or 

handicap.  The complaint contained the following "discrimination 

statement," and asserted that the "most recent discrimination 

took place" on January 8, 2009:  

I believe I was laid-off because of my age 
(60) and because of my disabilities (heart 
impairment and diabetes).  I also believe 
the Respondent regarded me as being 
disabled.  I began employment with 
Respondent in July 2007 and worked as 
Engineering Supervisor.  I made the 
Respondent aware of my heart transplant at 
the hiring interview.  From November 2007 to 
December 2008, I spent three days per month 
in the hospital for blood transfusions, 
after undergoing a heart transplant.  During 
my employment, I had several fainting and 
low blood sugar episodes which were recorded 
by the plant nurse.  My medical bills were 
approximately $500,000 and I believe part of 
the reason for my termination was that 
Respondent wanted to avoid paying unusually 
high medical costs.  In the last year, 
Respondent has laid-off an excessive number 
of employees that were over 50 years old and 
retained young lower paid workers.  On 
January 8, 2009, I was informed that I was 
being laid-off because my position was being 
eliminated. 
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On July 1, 2009, the FCHR issued a Notice of Determination: 

No Cause, advising the Petitioner that a determination had been 

made that "no reasonable cause exists to believe that an 

unlawful employment practice occurred."  Thereafter, on or about 

July 13, 2009, the Petitioner filed a Petition for Relief.  The 

case was forwarded to the Division of Administrative Hearings 

(DOAH) for formal proceedings on July 23, 2009. 

At the hearing, the Petitioner testified in his own behalf 

and presented testimony from Kevin Shaw, an engineering manager 

for the Respondent at its Sykes Creek facility; Patricia 

Shoemaker, the human resources manager for Respondent's Sykes 

Creek facility; Richard Pettit, an engineering tech employed by 

the Respondent; and Steve Fielder, general manager of the Sykes 

Creek facility.  The Petitioner's Exhibits 3, 4, 5, 6, and 9 

have been admitted into evidence.  The Respondent's Exhibits 1-5 

and 20 were also received in evidence. 

The Transcript of the proceeding was filed with DOAH on 

December 29, 2009.  In accordance with the directions of the 

undersigned at the conclusion of the hearing, the parties' 

proposed recommended orders were to be filed within ten days of 

the filing of the transcript.  Both parties timely filed 

Proposed Recommended Orders that have been considered in the 

preparation of this Recommended Order. 
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FINDINGS OF FACT 
 

1.  For purposes of this case, the Petitioner began his 

employment with the Respondent in July of 2007.  Although the 

Petitioner had worked for the Respondent in prior years (at 

another location), he had voluntarily left the company to pursue 

other opportunities.  When the Petitioner returned to employment 

with the Respondent in connection with this case, it was ten 

years after a heart transplant.   

2.  At the time of hiring, the Respondent knew the 

Petitioner's medical condition and age.  The Petitioner is 

approximately 61 years of age. 

3.  The Respondent is a national corporation with several 

sites for engineering and manufacture of its products.  The 

Respondent is an equal opportunity employer and maintains 

policies prohibiting unlawful discrimination.   

4.  One of the Respondent's facilities, Sykes Creek, is 

located in Brevard County, Florida.  The Petitioner was hired to 

work at the Sykes Creek facility in the role of engineering 

supervisor. 

5.  The Sykes Creek site builds luxury power yachts ranging 

from 50–to-60 feet in length.  The price of these yachts runs 

from approximately $900,000 to $2,000,000 each.  Typically, the 

yacht is ordered and customized to the buyer's specification.   
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6.  The Petitioner was responsible for supervising and 

directing work at Sykes Creek and reported to Kevin Shaw, his 

immediate supervisor.  Mr. Shaw in turn reported to the plant 

manager, Steven Fielder.  The Petitioner reviewed the work and 

attendance of approximately 21 hourly employees. 

7.  When the Petitioner was hired (2007), the Sykes Creek 

facility produced 116 yachts and employed approximately 575 

people.  Within the Petitioner's department (engineering) there 

were 26 people; four others like Petitioner were salaried 

employees. 

8.  The economic crunch that struck most of the nation 

drastically reduced the Respondent's business.   In 2008 the 

Respondent instituted unpaid furloughs and layoffs due to the 

lack of business.  By 2009 the economic condition in the 

industry had not improved.  Accordingly, the Respondent had to 

make additional cuts to its staff. 

9.  To that end, Mr. Fielder advised Mr. Shaw that the 

Petitioner's department would have to be cut to reduce the 

number of hourly employees and one salaried employee. 

10.  To determine who should be cut, the Respondent looked 

to the number of years of service with the company and the skill 

set/education they provided for the facility.  The Petitioner 

had the shortest length of service with the Respondent except 

for an employee named Julie Halesma.  That person was not chosen 
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for lay-off because she was a credentialed industrial engineer.  

The Petitioner did not have those credentials. 

11.  The Petitioner was not offered a lower, hourly paid 

position because he did not have the skill set to perform the 

work as well as the hourly employees who were already doing the 

jobs. 

12.  A number of employees were laid off the same day the 

Petitioner was dismissed.  The Petitioner's job position was 

eliminated and has not, as of the date of hearing, been 

restored. 

13.  The Respondent has continued to lay off workers.  In 

2009 the Sykes Creek facility was down to 175 employees.  The 

engineering department was down to 15 people.  Absent a return 

to more prosperous times, it is not expected that the facility 

will be able to rehire employees.  The job tasks that the 

Petitioner performed are now shared by other employees at the 

facility. 

14.  Throughout his time at the Sykes Creek facility, the 

Petitioner was allowed to take time off as needed to attend to 

medical issues.  Based upon the frequency of the medical leave, 

the Respondent knew or should have known that the Petitioner's 

medical condition required monthly treatment.  The extent of the 

medical treatment, however, was unknown to the Respondent.  As a 

salaried employee the Petitioner did not have to "punch the 
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clock."  The Respondent allowed the Petitioner to complete his 

work as he might dictate so that he was free to leave the 

facility to attend to his medical needs.  Clearly, the 

Respondent knew the Petitioner had had the heart transplant at 

the time of hiring but that medical condition did not impede the 

Petitioner's ability to perform his job assignments.  The 

medical situation required that he be absent, but there is no 

indication that Petitioner could not perform his job. 

15.  The cost of the Petitioner's medical care was unknown 

to the persons charged with making the lay-off decisions.  The 

cost of the Petitioner's medical care played no part in the 

decision to eliminate the Petitioner's job. 

16.  Similarly, the Petitioner's age did not play a part of 

the Respondent's decision to eliminate the Petitioner's job.  

The Respondent articulated legitimate business reasons for 

eliminating the Petitioner's job position.  Clearly the 

Respondent knew of the Petitioner's age at the time of hiring.  

The Respondent did not replace the Petitioner with a younger 

employee.  The Respondent's explanation for whom it chose to 

retain in employment was not based upon an employee's age but 

rather legitimate business interests.   

17.  Episodes during which the Petitioner required medical 

attention at the facility did not rise to a level to cause the 

Respondent to be concerned for Petitioner's medical well-being.  

 7



Incidents of the Petitioner being light headed or with low blood 

sugar did not cause the Respondent to seek to eliminate the 

Petitioner's job position.  

CONCLUSIONS OF LAW  
 

18.  DOAH has jurisdiction over the parties to, and the 

subject matter of, these proceedings.  §§ 120.57(1) and 760.11, 

Fla. Stat. (2009). 

19.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in Sections 760.01 through 760.11, Florida Statutes 

(2009).  "The Act, as amended, was [generally] patterned after 

Title VII of the Civil Rights Acts of 1964 and 1991, 42 U.S.C. § 

2000, et seq., as well as the Age Discrimination in Employment 

Act (ADEA), 29 U.S.C. § 623.  Federal case law interpreting 

[provisions of] Title VII and the ADEA is [therefore] applicable 

to cases [involving counterpart provisions of] the Florida Act." 

Florida State University v. Sondel, 685 So. 2d 923, 925 (Fla. 

1st DCA 1996); see Joshua v. City of Gainesville, 768 So. 2d 

432, 435 (Fla. 2000)("The [Act's] stated purpose and statutory 

construction directive are modeled after Title VII of the Civil 

Rights Act of 1964.").  

20.  The Act makes certain acts prohibited "unlawful 

employment practices," including those described in Section 

760.10, Florida Statutes (2009), which provides:  

 8



(1)  It is an unlawful employment practice 
for an employer:  
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 
(2)  It is an unlawful employment practice 
for an employment agency to fail or refuse 
to refer for employment, or otherwise to 
discriminate against, any individual because 
of race, color, religion, sex, national 
origin, age, handicap, or marital status or 
to classify or refer for employment any 
individual on the basis of race, color, 
religion, sex, national origin, age, 
handicap, or marital status. 
 
(3)  It is an unlawful employment practice 
for a labor organization:  
 
(a)  To exclude or to expel from its 
membership, or otherwise to discriminate 
against, any individual because of race, 
color, religion, sex, national origin, age, 
handicap, or marital status.  
 
(b)  To limit, segregate, or classify its 
membership or applicants for membership, or 
to classify or fail or refuse to refer for 
employment any individual, in any way which 
would deprive or tend to deprive any 
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individual of employment opportunities, or 
adversely affect any individual's status as 
an employee or as an applicant for 
employment, because of such individual's 
race, color, religion, sex, national origin, 
age, handicap, or marital status.  
 
(c)  To cause or attempt to cause an 
employer to discriminate against an 
individual in violation of this section. 
 
(4)  It is an unlawful employment practice 
for any employer, labor organization, or 
joint labor-management committee controlling 
apprenticeship or other training or 
retraining, including on-the-job training 
programs, to discriminate against any 
individual because of race, color, religion, 
sex, national origin, age, handicap, or 
marital status in admission to, or 
employment in, any program established to 
provide apprenticeship or other training. 
 
(5)  Whenever, in order to engage in a 
profession, occupation, or trade, it is 
required that a person receive a license, 
certification, or other credential, become a 
member or an associate of any club, 
association, or other organization, or pass 
any examination, it is an unlawful 
employment practice for any person to 
discriminate against any other person 
seeking such license, certification, or 
other credential, seeking to become a member 
or associate of such club, association, or 
other organization, or seeking to take or 
pass such examination, because of such other 
person's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(6)  It is an unlawful employment practice 
for an employer, labor organization, 
employment agency, or joint labor-management 
committee to print, or cause to be printed 
or published, any notice or advertisement 
relating to employment, membership, 
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classification, referral for employment, or 
apprenticeship or other training, indicating 
any preference, limitation, specification, 
or discrimination, based on race, color, 
religion, sex, national origin, age, absence 
of handicap, or marital status. 
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 
(8)  Notwithstanding any other provision of 
this section, it is not an unlawful 
employment practice under ss. 760.01 - 
760.10 for an employer, employment agency, 
labor organization, or joint labor-
management committee to:  
 
(a)  Take or fail to take any action on the 
basis of religion, sex, national origin, 
age, handicap, or marital status in those 
certain instances in which religion, sex, 
national origin, age, absence of a 
particular handicap, or marital status is a 
bona fide occupational qualification 
reasonably necessary for the performance of 
the particular employment to which such 
action or inaction is related.  
 
(b)  Observe the terms of a bona fide 
seniority system, a bona fide employee benefit 
plan such as a retirement, pension, or 
insurance plan, or a system which measures 
earnings by quantity or quality of production, 
which is not designed, intended, or used to 
evade the purposes of ss. 760.01 - 760.10. 
However, no such employee benefit plan or 
system which measures earnings shall excuse 
the failure to hire, and no such seniority 
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system, employee benefit plan, or system which 
measures earnings shall excuse the involuntary 
retirement of, any individual on the basis of 
any factor not related to the ability of such 
individual to perform the particular 
employment for which such individual has 
applied or in which such individual is 
engaged.  This subsection shall not be 
construed to make unlawful the rejection or 
termination of employment when the individual 
applicant or employee has failed to meet bona 
fide requirements for the job or position 
sought or held or to require any changes in 
any bona fide retirement or pension programs 
or existing collective bargaining agreements 
during the life of the contract, or for 2 
years after October 1, 1981, whichever occurs 
first, nor shall this act preclude such 
physical and medical examinations of 
applicants and employees as an employer may 
require of applicants and employees to 
determine fitness for the job or position 
sought or held.  
 
(c)  Take or fail to take any action on the 
basis of age, pursuant to law or regulation 
governing any employment or training program 
designed to benefit persons of a particular 
age group.  
 
(d)  Take or fail to take any action on the 
basis of marital status if that status is 
prohibited under its anti-nepotism policy.  
 
(9)  This section shall not apply to any 
religious corporation, association, 
educational institution, or society which 
conditions opportunities in the area of 
employment or public accommodation to 
members of that religious corporation, 
association, educational institution, or 
society or to persons who subscribe to its 
tenets or beliefs.  This section shall not 
prohibit a religious corporation, 
association, educational institution, or 
society from giving preference in employment 
to individuals of a particular religion to 
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perform work connected with the carrying on 
by such corporations, associations, 
educational institutions, or societies of 
its various activities. 
 
(10)  Each employer, employment agency, and 
labor organization shall post and keep 
posted in conspicuous places upon its 
premises a notice provided by the commission 
setting forth such information as the 
commission deems appropriate to effectuate 
the purposes of ss. 760.01 - 760.10.  
 

21.  The Act gives the FCHR the authority to issue an order 

prohibiting the practice and providing affirmative relief from 

the effects of the practice, including back pay, if it finds 

following an administrative hearing that an unlawful employment 

practice has occurred.  See § 760.11, Fla. Stat. (2009).  To 

obtain relief from the FCHR, a person who claims to have been 

the victim of an "unlawful employment practice" must, "within 

365 days of the alleged violation," file a complaint 

("contain[ing] a short and plain statement of the facts 

describing the violation and the relief sought") with the FCHR.  

§ 760.11(1), Fla. Stat. (2009).  It is concluded that the 

Petitioner filed a complaint within the statutory time 

limitation. 

22.  The Petitioner’s complaint alleged that he was 

subjected to discrimination based upon his handicap or age in 

that the Respondent terminated his employment.  As each claim 
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stands alone as a basis for discriminatory conduct, each claim 

is addressed individually. 

23.  For purposes of a claim of discrimination based upon 

handicap, Florida courts have recognized that actions under the 

Florida Civil Rights Act are analyzed under the same framework 

as the Americans with Disabilities Act found at 42 U.S.C.  

§§ 12101, et seq. (ADA).  See Chanda v. Engelhard/ICC, f.k.a. 

Ciba-Geigy, 234 F.3d 1219 (11th Cir. 2000).  Accordingly, the 

Petitioner must establish that he is a qualified individual with 

a disability.  A disability is an impairment that substantially 

limits a major life activity.  Whether someone is substantially 

limited requires that the individual be unable to perform a 

major life activity that the average person in the general 

population can perform or be significantly restricted as to the 

condition, manner or duration under which the individual can 

perform a particular major life activity as compared to the 

manner in which the average person can perform the same major 

life activity.  Life activities are considered daily skills that 

one performs to care for oneself.  Major life activities 

include, but are not limited to, dressing oneself, feeding 

oneself, manual tasks such as combing one’s hair, walking, 

speaking, seeing, hearing, breathing, learning, and working.  A 

diminished ability for normal daily activities such as lifting, 
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running, or performing manual tasks does not constitute a 

disability under the ADA.  See Chanda, supra. 

24.  It is concluded the Petitioner was not discriminated 

against on the basis of handicap.  The Petitioner did not have a 

handicap that impaired his ability to perform his employment 

tasks or any known life skill.  Clearly, the Petitioner 

performed his job tasks without the need for an accommodation.  

Had the Petitioner needed an accommodation that the Respondent 

refused to provide (facts not in evidence in this case), there 

is no evidence that the Petitioner's condition left him unable 

to attend to his daily life skills.  See Toyota Motor 

Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002).  

The need for medical leave alone (which was granted) does not 

suggest the Petitioner did not perform his job adequately or 

that he could have performed it better had the Respondent 

afforded him some accommodation.  The Petitioner was not 

discharged because he took too much leave or failed to 

adequately perform his job.  The job position was eliminated 

when the lay offs were instituted by the Respondent.   

25.  Next, as to a claim of discrimination based upon age, 

the Petitioner failed to present any evidence that he was 

discharged in favor of a younger person or that younger, less 

qualified persons were retained over him.  In fact, no one took 

over the Petitioner's job position.  The position was eliminated 
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and the tasks associated with it were distributed to others.  

The Petitioner's age had no bearing in the decision.  

26.  Petitioner has the burden of proving the allegations 

asserted.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).  

27.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  See Wilson v. B/E Aero., Inc., 376 

F.3d 1079, 1086 (11th Cir. 2004).  In this case, the Petitioner 

failed to prove discrimination either by direct or indirect 

evidence.   

28.  Moreover, although victims of discrimination may be 

"permitted to establish their cases through inferential and 

circumstantial proof," the Petitioner similarly failed to 

present credible inferential or circumstantial proof.  See Kline 

v. Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 

1997).  

29.  Had the Petitioner established circumstantial evidence 

of discrimination, the burden would have shifted to the 

Respondent to articulate a legitimate, non-discriminatory reason 

for its action.  If the employer successfully articulates a 

reason for its action, then the burden shifts back to the 

complainant to establish that the proffered reason was a pretext 
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for the unlawful discrimination.  See Malu v. City of 

Gainesville, 270 Fed. Appx. 945; 2008 U.S. App. LEXIS 6775 (11th 

Cir. 2008).  In this case, the persuasive evidence established 

that the Petitioner was laid off due to a legitimate business 

decision and his position was eliminated.  It had nothing to do 

with the Petitioner's health (handicap or disability) or age.  

30.  In light of the foregoing, Respondent's employment 

discrimination complaint must be dismissed.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding no cause for an unlawful employment 

practice as alleged by the Petitioner, and dismissing his 

employment discrimination complaint.  
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DONE AND ENTERED this 9th day of March, 2009, in 

Tallahassee, Leon County, Florida. 

S                                  
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of March, 2009. 

 
 
COPIES FURNISHED: 
 
Rolf J. Bierman 
1035 Palmer Road 
Rockledge, Florida  32955 
 
Brian W. Koji, Esquire 
Bona M. Kim, Esquire 
Allen, Norton & Blue, P.A. 
324 South Hyde Park Avenue, Suite 225 
Tampa, Florida  33606 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSA M. CABRERA, 
 
     Petitioner, 
 
vs. 
 
MONICA LONDONO and  
COSTA DEL SOL, LLC, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-6597 

  
RECOMMENDED ORDER 

 
This case came before Administrative Law Judge Eleanor M. 

Hunter as scheduled on January 19, 2010, by video teleconference 

at sites in Miami and Tallahassee, Florida. 

APPEARANCES 
 

For Petitioner:  Rosa M. Cabrera, pro se 
                 7851 Northeast Tenth Avenue, Apartment 26 
                 Miami, Florida  33138 

 
For Respondent:  Monica Londono, pro se
                 Costa del Sol, LLC 

                      1385 Coral Way, Penthouse 403 
                      Miami, Florida  33145 
 

STATEMENT OF THE ISSUE 
 
Whether Petitioner was subjected to housing discrimination 

by Respondent based on Petitioner's national origin, Puerto 

Rican, in violation of the Florida Fair Housing Act. 



PRELIMINARY STATEMENT 
 

On September 17, 2009, Petitioner filed a complaint with 

the United States Department of Housing and Urban Development 

alleging discrimination by Respondent.  Petitioner alleged that 

she was treated differently by the manager of her apartment 

complex due to her national origin, Puerto Rican.  The matter 

was referred to the Florida Commission on Human Relations 

(FCHR), which investigated the complaint and, on November 10, 

2009, issued a Determination:  No Cause, meaning it found no 

reason to believe that a discriminatory housing practice had 

occurred.  Petitioner disagreed with the FCHR's determination 

and filed a Petition for Relief.  On December 2, 2009, the case 

was then forwarded to the Division of Administrative Hearings 

for an administrative law judge to be assigned to conduct a de 

novo hearing. 

At the hearing, which was scheduled for and held on 

January 19, 2010, Petitioner testified on her own behalf.  

Respondent was represented by and presented testimony of its 

property manager, Monica Londono.  Petitioner filed a post-

hearing Summary of Hearing with Exhibits on February 15, 2010.  

There was no transcript of the hearing. 

FINDINGS OF FACT 

1.  Petitioner Rosa M. Cabrera is of Puerto Rican descent 

and, therefore, belongs to a class of persons protected from 
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discrimination based on national origin under the Florida Fair 

Housing Act, Sections 760.20 through 760.37, Florida Statutes, 

(2009).  On September 17, 2009, she filed a complaint for 

housing discrimination against the management of Costa del Sol, 

LLC. 

2.  Respondent, Monica Londono, is employed by Morgan 

Whitney, Inc., the company that manages Costa del Sol, a 

sixteen-unit apartment complex at 7425 Byron Avenue, Miami 

Beach, Florida 33141. 

3.  Ms. Cabrera lived at Costa del Sol for 4 years.  In her 

complaint, she alleged discrimination in the conditions and 

services provided to her as a tenant based on her national 

origin. 

4.  The Housing Authority of Miami Beach inspected Ms. 

Cabrera's unit annually as required for units subsidized under 

the Housing Choice Voucher Program, also known as Section 8.  On 

March 23, 2009, a notice was mailed to Ms. Cabrera to inform her 

that her annual inspection was scheduled for April 10, 2009, 

between 10:00 a.m. and 1:00 p.m. 

5.  Mr. Cabrera was not there, on April 10, 2009, when the 

inspector arrived, so a door handle notice and a letter mailed 

the same day notified her that the inspection was rescheduled 

for April 13, 2009.  About the same time, Ms. Cabrera said she 

had trouble with her hot water heater. 
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6.  On April 13, 2009, the unit failed inspection.  The 

inspector found that a bedroom air conditioner was not cooling 

properly, that a sink stopper was missing, and that a closet 

door mirror was cracked.  A re-inspection was scheduled for 

May 11, 2009. 

7.  On April 22, 2009, Ms. Cabrera was offended and 

apparently turned away, what she said was, a group of six people 

who came to make repairs without giving her prior notice.  On 

May 11, 2009, the same defects were noted and, on May 29, 2009, 

the Housing Authority abated the rent and terminated its 

contract for the unit with Costa Del Sol effective June 30, 

2009. 

8.  Ms. Cabrera was scheduled to meet her Section 8 case 

worker, Housing Authority Specialist Felipe Roloff, to "start 

the moving process" at 4:00 p.m., on June 5, 2009.  Ms. Cabrera 

did not keep the appointment and it was rescheduled for June 16, 

2009.  On June 9, 2009, however, an "abate-cure" inspection was 

conducted and the unit passed. 

9.  On July 21 and 23, 2009, Ms. Cabrera contacted 

Mr. Roloff to tell him that her refrigerator was not working and 

the landlord was given 24 hours to repair or replace it.  When a 

handyman came alone to make repairs, Ms. Cabrera was afraid to 

let him in her apartment fearing sexual battery.  So Ms. Londono 

accompanied the handyman when they attempted to deliver a 
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refrigerator.  They were unable to exchange the refrigerators 

because Ms. Cabrera had changed the locks without giving the 

manager a new key a violation of the terms of her lease, and she 

would not unlock the door.  Ms. Cabrera's son arrived home at 

the same time and he also did not have a new key.  At his 

suggestion, the refrigerator was left in the hallway for him to 

exchange it with the one in Ms. Cabrera's apartment later.  Ms. 

Cabrera claimed, without any supporting evidence, that Ms. 

Londono publicly embarrassed her by calling her a "fucking 

Puerto Rican bitch" and a "ridiculous old lady."  Ms. Londono, 

who is also of Puerto Rican descent, denied the allegation. 

10.  Someone, Ms. Londono believes it was Ms. Cabrera, 

called the Miami Beach Code Compliance Division, to report that 

the refrigerator was left in the hallway and it was hauled away 

as household waste.  Ms. Cabrera said the refrigerator left in 

the hallway was in poor condition.  Ms. Londono, according to 

Ms. Cabrera, called the police and accused her of stealing the 

refrigerator.  There is no supporting evidence of their 

accusations and suspicions about each other. 

11.  When she finally got a replacement refrigerator, 

Ms. Cabrera said it was missing one of the crisper drawers.  

Ms. Cabrera believed she was being discriminated against in 

receiving poor services and also when Ms. Londono required her 
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to move a plant from the hallway, but did not make another 

tenant move his motorcycle from the area where it was parked. 

12.  Ms. Londono notified Mr. Roloff of Ms. Cabrera's lack 

of cooperation, and that she intended to collect August rent and 

to withhold a portion of the security deposit to cover the cost 

of the missing refrigerator.  On August 5, 2009, the Housing 

Authority issued to Ms. Cabrera a Notice of Termination of 

Housing Assistance effective September 30, 2009.  The Notice 

cited her failure to allow the landlord to enter to make 

necessary repairs and her failure to report the income of her 

son who was living with her.  When the rent was not paid on 

August 5, 2009, Ms. Londono delivered a three-day notice to pay 

rent or vacate to Ms. Cabrera's unit. 

13.  Ms. Cabrera did not vacate.  Eviction proceedings were 

begun in September. Ms. Cabrera was evicted on November 22, 

2009. 

14.  After Ms. Cabrera moved the report of the inspection 

of the unit indicated that, among other damage, it was infested 

with fleas, supporting Ms. Londono's previous claim that 

Ms. Cabrera was leaving her window open to allow cats to come 

and feed in her unit, in violation of Section 8 rules. 

15.  Ms. Cabrera's claim of discrimination based on 

national origin is not supported by the evidence. 

 6



CONCLUSION OF LAW 

16.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsections 120.57(1) 

and 760.35(3), Florida Statutes (2009). 

17.  Under the Florida Fair Housing Act, Sections 760.20 

through 760.37, Florida Statutes, it is unlawful to discriminate 

in the sale or rental of housing.  Section 760.23, Florida 

Statutes, provides, in relevant part: 

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.  
 

18.  In interpreting and applying the Florida Fair Housing 

Act, the FCHR and Florida courts regularly seek guidance from 

federal court decisions interpreting similar provisions of 

federal fair housing laws. 

19.  In cases involving a claim of housing discrimination, 

the complainant has the burden of proving a prima facie case of 

discrimination by a preponderance of evidence.  See U.S. v. 

California Mobile Home Park Mgmt., 107 F.3d 1374, 1380 (9th Cir. 

1977); Schantz v, Village Apartments, 998 F. Supp. 784m 791 

(E.D. Mich. 1998). 
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20.  The three-part "burden-of-proof" test developed in  

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 

(1973), governs in this case.  Under that test:  first, the 

plaintiff [Petitioner] has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  

Second, if the plaintiff sufficiently  establishes a prima facie 

case, the burden shifts to the defendant to articulate some 

legitimate, nondiscriminatory reason for its action.  Third, if 

the defendant satisfies this burden, the plaintiff has the 

opportunity to prove by a preponderance that the legitimate 

reasons asserted by the defendant are in fact mere pretext.  

Pollitt v. Bramel, 669 F. Supp. 172, 175 (S.D. Ohio 1987) (Fair 

Housing Act claim) (quoting McDonnell Douglas, 411 U.S. at 802, 

804, 93 S. Ct. at 1824, 1825) (citations omitted).  U.S. 

Department of Housing and Urban Development v. Blackwell, 908 F. 

2d 864, 872 (11th Cir. 1990).

21.  In this case, Petitioner's prima facie case must have 

demonstrated her status as a member of a protected minority 

group, and that Respondent discriminated against her based on 

that status. 

22.  Petitioner proved that her national origin, Puerto 

Rican, is a protected group. 

23.  Petitioner failed to prove that Respondent 

discriminated against her in the terms, conditions or privileges 
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of her rental unit, or in the provision of services to her 

national origin. 

24.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1013, n.7 (Fla. 1st DCA 1996) aff'd 679 So. 2d 1183 

(Fla. 1996). 

RECOMMENDATION 

Based on the foregoing Findings of Face and Conclusions of 

Law, it is RECOMMENDED that the Petition for Relief be denied. 

DONE AND ENTERED this 12th day of March, 2010, in 

Tallahassee, Leon County, Florida. 

 

S       
ELEANOR M. HUNTER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 12th day of March, 2010. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Rosa M. Cabrera 
7851 Northeast 10th Avenue, Apt. 26 
Miami, Florida  33138 
 
Monica Londono 
Morgan Whitney, Inc. 
Costa del Sol, LLC 
1385 Coral Way, Penthouse 403 
Miami, Florida  33145 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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