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Filed February 10, 2010 11:46 AM Division of Administrative Hearings.

DIVISION OF ADMINISTRATIVE HEARINGS

LYNDA WYNN

Petitioner,
DOAH No. 10-000116
FCHR No. 2009-02131
EEOC No. 15D200900638

v.
DEPARTMENT OF EDUCATION

Respondent.

MOTION FOR SUMMARY RECOMMENDED ORDER

The State of Florida Department of Education (“Department5’) pursuant to Rule

28-106.204, F.A.C., files this Motion for Summary Recommended Order, and as grounds

therefore, states as follows:

FACTUAL HISTORY FROM PLEADINGS

In July 1992, Lynda Wynn (“Petitioner”), was hired by the Department of Labor1.

(“DOL”), Division of Vocational Rehabilitation (“DVR”).

2. On August 6, 1997, Petitioner filed a complaint with the Florida Commission on

Human Relations (“FCHR”), alleging discrimination against DOL/DVR.

On February 24, 1999, Petitioner’s employment at DOL/DVR was terminated.3.

effective March 3. 1999.

On July 1, 2000, the Florida Legislature transferred DVR from DOL to the4.

Department.

On February 25, 2005, the Department hired Petitioner as an OPS Research5.

Assistant.

On May 2, 2005, Petitioner’s employment at the Department was terminated,6.

effective immediately.
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On October 28, 2008, Petitioner was hired by the Department of Elder Affairs7.

(“DOEA”) as an OPS OMC II.

On October 29, 2008, DOEA staff came to the Department and reviewed and/or8.

obtained copies of Petitioner’s personnel files pursuant to a public records request.

On October 30, 2008, Petitioner’s employment at DOEA was terminated.9.

PROCEDURAL HISTORY

On June 11, 2009, Petitioner filed a complaint of discrimination (“Complaint10. I

with FCHR alleging that the Department violated the Florida Civil Rights Act of 1992,

specifically §760.10, Fla. Stat. (“FCRA”), by providing DOEA with a copy of

Petitioner’s personnel files pursuant to a public records request. The Complaint is

attached and incorporated herein as Exhibit “A.”

On July 8, 2009, the Department filed a response to the Complaint (“Response”)11.

with FCHR. The Response is attached and incorporated herein as Exhibit “B.”

On November 30, 2009, Investigation Specialist Stan Khomenko, Office of12.

Employment Investigations, FCHR, issued an Investigative Memorandum concerning the

Complaint (“Memorandum”). The Memorandum is attached and incorporated herein as

Exhibit “C.”

On December 4, 2009, FCHR issued two documents: (1) Determination: No13.

Cause; and (2) Notice of Determination: No Cause, concerning the Complaint

(collectively referred to as “No Cause”). The No Cause is attached and incorporated

herein as composite Exhibit “D.”
On January 8, 2010, Petitioner filed a Petition for Relief (“Petition”) with FCHR.14.

The Petition is attached and incorporated herein as Exhibit “E.”
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15. On January 12, 2010, FCHR filed the Petition with the Division of Administrative

Hearings.

MOTION FOR SUMMARY RECOMMENDED ORDER

16. A summary recommended order is comparable to summary judgment in a civil

proceeding. Galen of Florida. Inc., v. Agency for Health Care Administration, 1994 WL

1027901 (DOAH Case No. 93-4880); Martin v. Golden Corral Coro.. 601 So.2d 1316

(Fla. 2d DCA 1992). Summary judgment is proper if there is no genuine issue of

material fact and if the moving party is entitled to judgment as a matter of law. Volusia

County v. Aberdeen at Ormond Beach, L.P., 760 So.2d 126 (Fla. 2000).

The moving party has the burden to demonstrate that it is entitled to judgment as a17.

matter of law and any doubts are to be resolved against summary disposition. Galen.

A. PETITIONER HAS NO STANDING

Regardless of whether there are any disputed facts, material or otherwise, this18.

case cannot proceed because Petitioner has no standing.

Section 120.569(1), Fla. Stat., states that “[tjhe provisions in this section apply in19.

all proceedings in which the substantial interests of a party are determined by an

agency. . ..”

To establish that the substantial interests of a party will be determined by an20 .

agency for the purposes of the Administrative Procedures Act requires a showing that: (1)

the proposed action will result in injury-in-fact which is of sufficient immediacy to justify

a hearing; and (2) the injury is of the type that the statute pursuant to which the agency

has acted is designed to protect. Survivors Charter Schools. Inc., v. School Board of
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Palm Beach County, 968 So.2d 39 (Fla. 4th DCA 2007); University of South Florida

College of Nursing v. Department of Health, 812 So.2d 572 (Fla. 2nd DCA 2002).

The '‘proposed action” is DOEA’s termination of Petitioner’s employment. There21.

is no “proposed action” by the Department against Petitioner.

22. The only action taken by the Department was to comply with Article I, § 24 of the

Florida Constitution and Chapter 119, Fla. Stat., by providing DOEA with a review

and/or copy of Petitioner’s personnel files.

23. In that regard, the Department did not injure Petitioner, much less an injury which

is of sufficient immediacy to justify a hearing. Rather, any injury- if one even exists -

would have resulted from DOEA’s termination of Petitioner’s employment.

24. Turning to the second prong, the FCRA was simply not created to impinge upon

any governmental agency’s legal duty to comply with Florida’s public records laws.

Additionally, the “substantial interest” outcome is interest based on legal25.

entitlement — not on mere unilateral expectation. Herold v. University of South Florida,

806 So.2d 638 (Fla. 2nd DCA 2002). Petitioner has absolutely no legal entitlement to

exempt “unfavorable” information in her personnel file at the Department from

disclosure pursuant to Florida’s broad public records laws. Rather, this is simply

Petitioner’s (unjustifiable) unilateral expectation.

B. THERE IS NO GENUINE ISSUE OF MATERIAL FACT

To the extent Petitioner alleges facts that materially differ from the facts identified26.

in the Response and the No Cause, such facts are disputed. However, as explained

herein, these disputed facts are not material.
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Petitioner’s facts are simply unsubstantiated conclusions that the Department: (1)27.

intends to prevent Petitioner- from ever being employed by the State of Florida or

anywhere else; (2) is motivated with racial and discriminatory intent; and (3) is engaging

in on-going retaliation against Petitioner.

Petitioner identifies no facts to support these conclusions. Most of the facts

identified by Petitioner are irrelevant, immaterial, or unduly repetitions1. See, §

28.

120.569(2)(g), Fla. Stat.

Petitioner’s dispute is more accurately characterized as a disagreement regarding
'ythe legal conclusions resulting from the facts . In that regard, even for purposes of this

Motion, the Administrative Law Judge is not required to accept Petitioner’s legal

29.

characterization of the evidence. See, Department of Insurance v. First Floridian Auto

and Home Insurance Co.. 803 So.2d 771 (Fla. 1st DCA 2001); Am. Cam Co. v. City of

Tampa. 14 So.2d 203 (Fla. 1943)(ailegations of legal conclusions are not admitted by a

motion to dismiss).

C. RESPONDENT IS ENTITLED TO JUDGMENT AS A MATTER OF LAW

The issue before the Administrative Law Judge is whether the Department30.

violated the FCRA.

31. Section § 760.10( l )(a), Fla. Stat., states that it is an unlawful employment practice

for an employer “[t]o discharge or fail or refuse to hire any individual, or otherwise

discriminate against an individual with respect to compensation, terms, conditions, or

For example, the second paragraph of Section 4, page 2 reference unemployment compensation cases,
which, as this tribunal is aware, utilize a different standard than this case.
2 In all honesty, Plaintiffs issues could also be characterized as an attempt to re-litigate her previous
termination of employment from DOL on March 3, 1999, and/or the Department on May 2, 2005, in an
attempt to obtain an impermissible second bite at the proverbial apple.
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privileges of employment, because of such individual's race, color, religion, sex, national

origin, age, handicap, or marital status.”

The Petitioner has not alleged any facts that demonstrate that the Department

discharged , failed, or refused to hire Petitioner, or otherwise discriminated against

32.

Petitioner with respect to compensation, terms, conditions or privileges of employment

much less because of Petitioner’s race, color, religion, sex, national origin, age, handicap,

or marital status.

Even if this tribunal delves into the merits of the unsubstantiated allegations33.

brought by Petitioner — retaliation and discrimination - the Department is still entitled to

judgment as a matter of law.

I. RETALIATION

To establish a prima facie case of retaliation under the FCRA, Petitioner must34.

demonstrate that: (1) she engaged in statutorily protected activity; (2) she suffered an

adverse employment action; and (3) there is a causal connection between the two.

Gossard v. JP Morgan Chase & Co., 612 F.Supp.2d 1242 (S.D. Fla. 2009). In order to

survive summary judgment, Petitioner must demonstrate the aforementioned elements by

a preponderance of the evidence. Id.

35. The Department assumes that Petitioner’s statutorily protected activity was her

employment. However, this employment was with DOEA- not the Department!

Therefore, for the purposes of this case, there is no statutorily protected activity.

To prove adverse employment action, Petitioner must show a serious and material36.

change in the terms, conditions, or privileges of employment, which would encompass a

3 Aside from Petitioner’s termination from the Department effective May 2, 2005, which is not at issue
before this tribunal.
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significant change in employment status such as hiring, firing, failing to promote.
reassignment with significantly different responsibilities, or a decision causing a

significant change in benefits. Gossard v. JP Morgan Chase & Co., 612 F.Supp 2d 1242

(S.D. Fla. 2009).

Petitioner cannot show that the Department engaged in any of these activities, as37.

the Department was not Petitioner’s employer-DOEA was.

However, even if Petitioner had engaged in a statutorily protected activity and38.

suffered from an adverse employment action, Petitioner has not identified any causal

connection between Petitioner’s previous FCHR complaint (dating from the 90’s) and the

Department providing DOEA with a copy of Plaintiff s personnel file in compliance with

Florida’s public records laws on October 29, 2008. Petitioner must still show that the

adverse employment action and the protected activity are not completely unrelated. Id-
Even with this low bar, Petitioner has failed to meet this requirement. A thorough39.

review of the Petition reveals no facts identifying causal connection between Petitioner’s

FCHR charge against DOL/DVR in 1997 and the Department’s provision of Petitioner’s

personnel files to DOEA on October 29, 2008, pursuant to Florida’s broad public records

laws.

II. DISCRIMINATION

To establish a prima facie case of discrimination, Petitioner must show that she:40.

(1) is a member of a protected class; (2) suffered an adverse employment action; (3) was

qualified for the position; and (4) was replaced by a person outside her protected class or

was treated less favorably than a similarly situated individual outside her protected class.

Sheppard v. Sears, Roebuck & Co., 391 F.Supp 1168 (S.D. Fla. 2005).
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In order to survive summary judgment, Petitioner must demonstrate the41.

aforementioned elements by a preponderance of the evidence. Gossard.

The Department stipulates that Petitioner is a member of a protected class.42.

However, Petitioner cannot meet elements 2, 3 or 4 because-as has been thoroughly

discussed — Petitioner was not an employee of the Department.

Thus, the facts alleged by Petitioner, even if true, do not establish that the43.

Department violated FCRA.

D. THE DEPARTMENT HAD A LEGITIMATE NON-D1SCRIMINATORY
REASON TO RELEASE PETITIONER’S PERSONNEL FILES

It is well established that a defense to Petitioner’s claims is that there is a44.

legitimate non-discriminatory reason for the action taken. Florida Department of

Community Affairs v. Bryant, 586 So.2d 1205 (Fla. 1st DCA 1990).

Compliance with the Florida Constitution and Florida Statutes is a legitimate,45.

non-discriminatory reason for releasing Petitioner’s personnel files to DOEA.

At the end of the day, while Petitioner does not want “unfavorable” information46.

contained in her personnel files with the Department to be released — the Department is

required to comply with public records requests and simply cannot be punished for such

compliance.4

WHEREFORE, the Department requests that the Administrative Law Judge issue

a Summary Recommended Order recommending dismissal of this action to FCHR.

Respectfully submitted this /0 th day of February, 2010.

4 Rather than bring these types of complaints, Petitioner would be better off fully disclosing her
employment history to her (potential) employer in her application. A reasonable employer would likely
give Petitioner the chance to present her side of the story before making any decision. Petitioner’s chances
of employment would be much better than Petitioner’s apparent course of action — failing to disclose the
“unfavorable” information and subsequently being fired for lying on her application.
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Jxson M. I^and (Florida Bar # 0172502)
Assistant General Counsel
Florida Department of Education
Office of the General Counsel
325 West Gaines Street, Suite 1244
Tallahassee, Florida 32399-0400
Tel: 850-245-0442
Facsimile: 850-245-9379
E-mail: jason.hand@fldoe.org

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of
Appearance has been famished by U.S. Mail to Lynda Wynn, P.O. Box 3643,
Tallahassee, Florida 32315, this/Oth day of February, 2010.

Jasytn M. Hand
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Date Stamp (FCHR Use Only )
FLORIDA COMMISSION ON HUMAN RELATIONS
2009 Apalachee Parkway, Suite 200, Tallahassee, Florida 32301 f ' L- / 1 i ^ u

MAM PEL .-. : | r):’• i
l I U

EMPLOYMENT COMPLAINT OF DISCRIMINATION
D9 JUNIJ PM 3: 48

EJA. PERSONAL INFORMATION FCHR No. 200902131
E-Mail Address Date of Birth

02/28/1951
Name
Ms. Lynda Wynn

Home Telephone Number (area code)
(850) 320-2426

Mailing Address
P.O. Box 3643

Work (if possible to call you there)City, State, and Zip Code
Tallahassee, FL 32301
B. BUSINESS INFORMATION (employer, labor organization, employment or government agency, etc.)

Number of Employees Telephone Number
(850) 245-0484

Name
Florida Department of Education 15+
Street Address (Branch/Ofilce in Florida)
325 W. Gaines Street Suite 101

City, State and Zip Code
Tallahassee, FL 32399

County
Leon

C.CAUSE OF DISCRIMINATION BASED ON-Check appropriate box(es)
RACE COLOR SEX RELIGION DISABILITY/HANDICAP
NATIONAL ORIGIN AGE MARITAL STATUS E RETALIATION

DATE MOST RECENT DISCRIMINATION
TOOK PLACE
(month, day,
year)

10/30/2008
D. DISCRIMINATION STATEMENT:
I believe I have been discriminated against pursuant to Chapter 760 of the Florida Civil Rights Act, and/or Title
VII of the Federal Civil Rights Act, and/or the Age Discrimination in Employment Act, and/or the Americans
with Disabilities Act as applicable for the following reason(s):

I believe I have been given unfavorable references in retaliation for filing a previous employment complaint
against the Florida Department of Labor & Security (now merged with the Florida Department of Education).
On February 24, 2005, I was hired as a Temporary OPS Research Assistant in the FDOE Office of Program
Assessments. In August 1997, I filed a complaint of discrimination (FCHR. 980899) with the Florida
Commission on Human Relations alleging racial discrimination. I have applied for numerous positions, which
I feel I was qualified, and have been unsuccessful in finding new employment. The Respondent has also provided
employers with documents intended to prevent me from ever being employed in the State of Florida or anywhere else.

I REQUEST TO BE AFFORDED FULL RELIEF TO WHICH I AM ENTITLED TO UNDER THE LAW(S).
E. VERIFICATION, tinder penalties of perjury, I declare that I have read the foregoing complaint of discrimination and that the facts
stated in it are true. I will advise the agency if I change my address or telephone number and I will cooperate fully with them in the processing of my
complaint in accordance with their procedures.
SIGNATURE OP COMPLAINANT DATE

FCHR Charge Form -Revised April 22 , 2004

Attachment A



FLORIDA DEPARTMENT OF EDUCATION

STATE BOARD OF EDUCATION Dr. Eric J.Smith
Commissioner of EducationT. WILLARD FAIR, Chairman

Members
PETER BOULWARE

WsJMt Read,
DR. AKSHAY DESAI

ROBERTO MARTINEZ
-C -TC

&
CcSiJOHN R. PADGET r

KATHLEEN SHANAHAN
CP

LINDA K. TAYLOR
•o y

s

CP
* LiJuiy 7, 2009 c?
CP

Mr. Stan Khomenko
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 200
Tallahassee, FL 32301-4857

Re: FCHR No. 200902131
EEOC No. 15D200900638
Wynn. Lvnda v. Florida Department of Education

Dear Mr. Khomenko:

By this letter and attachments thereto, the Florida Department of Education (Respondent or
Department) responds to the Florida Commission on Human Relations (FCHR) and Equal
Employment Opportunity Commission (EEOC) document request issued in the above-referenced
case. This letter will also serve as the Department’s position statement. The Department reserves
the right to submit additional documents at any time.

1. Correct Name and Address of Facility Named in Charge

Florida Department of Education
325 West Gaines St.
Tallahassee, FL 32309

2. Business Operations and Agency Functions

The Department provides professional leadership and guidance in carrying out its policies
procedures and duties authorized by law or by the State Board of Education to attain the
purposes and objectives of the School Code.

?

NANCY BERLIN JONES
DIRECTOR, BUREAU OF PERSONNEL MANAGEMENT

325 W. GArNES STREET " SUITE 101 * TALLAHASSEE, FLORIDA 32399-0400 * (850) 245-0484 " FAX (850) 245-5018
www.fldoe.org
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Wynn vs. FDOE
July 7, 2009
Page 2

3. Position Statement

The Department, denies that it has discriminated against Lynda Winn - (Ms. Wynn or
Complainant) as set forth more fully below under the response to each of the Complainant’s

allegations in the Charge of Discrimination.

“I believe I have been given unfavorable references in retaliation for filing a previous

employment complaint against the Florida Department of Labor & Security (now

merged with the Florida Department of Education).”

The Department denies giving an unfavorable reference in retaliation for Ms. Wynn filing a
previous complaint of employment discrimination. This complaint was filed in the 1990’s

and it was initially filed against the Florida Department of Labor & Security (DLS), not the

Department. Exhibit 1

The Department’s standard practice is to provide general information when called for

employment references. The only information provided is dates of employment, position

titles, and salaries/pay grade. However, should an employer request additional employment

information, the Department is required to provide public records requests upon request per

Section 119, Florida Statutes.

Ms. Wynn was employed with the DLS in the Division of Vocational Rehabilitation (VR)

from July 1992 through March 3, 1999. DLS dissolved as a state agency and different

divisions within that agency were moved to other state agencies. VR was moved to the

Department. Prior to this, occurring, Ms. Wynn was terminated from her employment with

VR on March 3, 1999, She was terminated for unauthorized use of State property, equipment

or personnel; the specific issue was misuse of computer equipment . This had been one of

three disciplinary actions taken against her while employed at VR. Prior to that, she had

received a written reprimand on August 15, 1997, for using threatening, abusive or offensive

language on July 29, 1997.
November 10, 1998, and Ms. Wynn received a ten (10) day suspension for this offense.

Exhibit 2

The second occurrence of the same offense occurred on

“On February 24, 2005, I was hired as a Temporary OPS Research Assistant in the

FDOE Office of Program Assessment.”

Ms. Wynn was hired as an OPS Research Assistant in the Bureau of Assessment and School

Performance reporting to Ms. Jackie Muller. On May 2, 2005, Ms. Wynn was dismissed

from her position with the Department for falsifying her employment application. Exhibit 3

Ms. Wynn indicated that the reason for leaving DLS was “Department wide lay-offs;

Department privatized-Enterprise Florida.” When in actuality she had been terminated from

her position due to “misuse of computer equipment.”

“In August 1997,1 filed a complaint of discrimination (FCHR 980899) with the Florida

Commission on Human Relations alleging racial discrimination.”



Wynn vs. FDOE
July 7, 2009
Page 3

Ms Wynn did file a complaint of discrimination with FCHR, this complaint was addressed to

theDLS. Exhibit 1

“I have applied for numerous positions, which 1 feel I was qualified, and have been

unsuccessful in finding new Employment. The Respondent has also provided employers

with documents intended to prevent me from ever being employed in the State of

Florida or anywhere else.”

On October 29, 2008, a representative from the Florida Department of Elders Affairs
reviewed Wynn’s file. On October 30, 2008, Wynn came in to review her own personnel file

and was provided her file to reviev/. Exhibit 4

The Department is required to provide public records upon request. The only requirement

prior to releasing copies of public records is to redact Social Security Numbers, and maintain

personal information confidential when the employee is exempt from public records request.
Exhibit 5

The information pertaining to Ms. Wynn’s employment, including but not limited to

tennination, unemployment compensation processes and any other pertinent documents are

kept in files labeled accordingly in the Personnel Office or in the State Archives. These

records are all public records and as such are required to be made available upon request .

4. Sworn Statements- N/A

5. Copies of Documents from official records.

The following documents have been enclosed in Exhibit 2, 3, 6
-Notice of Final Agency Action
-Determination Notice of Unemployment Compensation with attachments

Including Summary of events with Ms.Wynn’s separation, DLR’s Office of Inspector

General Report,

6. Applicable Policies, Rules, Forms and Statutes

The following documents have been enclosed:
-Florida Statue 119.01 Exhibit 5
-Florida Department of Education Code of Personal Responsibility Exhibit 7

Specifically Code 2, 8

7. Total Number of Employees

The Department has approximately 2,381 employees.

8. Allegation Discrimination based on Disability - N/A



Wynn vs. FDOE
July 7, 2009
Page 4

The Department denies having discriminated against Ms. Wynn. The Department’s attempts to

provide public records requests as required by Section 119, Florida Statutes, were done in good

faith effort.

The Department reserves the right to defend this action premised on factual and legal theories

not raised in this letter. The Department also requests that if the Complainant amends his

complaint to specify other alleged violations by the Respondent that the Department will be

provided notice and an opportunity to respond. Should you have any questions, please do not

hesitate to contact me at 850-245-9723.

Respectfully,

Nancy Cortijo-Simmonds, Case Manager
Office of Personnel Management and Labor Relations

cc: Deborah Kearney, General Counsel
Dan Saunders, Director, Labor Relations

Exhibits:

Notice of Dismissal from FCHR dated March 29, 2001
Ms. Wynn’s February 24, 1999, Notice of Dismissal
Copy of Ms. Wynn’s Personnel File from the Department of Education
Public Records Request Log for Ms. Wynn’s File Review
Section 119, Florida Statutes
Determination Notice of Unemployment Compensation with attachments

Including Summary of events with Ms.Wynn’s separation, DLR’s Office of

Inspector General Report
Florida Department of Education Code of Personal Responsibility
Specifically Code 2, 8

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6

Exhibit 7:



INVESTIGATIVE MEMORANDUM

FCHRNO. 200902131
EEOC NO. 15D200900638

November 30, 2009Date:

Office of Executive DirectorTo:

From: Stan Khomenko
Investigation Specialist
Office of Employment Investigations

COMPLAINANT
Ms. Lynda Wynn
P.O. Box 3643
Tallahassee, FL 32301

v.

RESPONDENT
FL Department of Education
do Ms. Nancy Cortijo-Simmonds, Case Manager
325 W. Gaines Street Suite 101
Tallahassee, FL 32399

DECLARATION OF JURISDICTION

Respondent is an employer within the meaning of one or more of the following laws: (a)
the Florida Civil Rights Act of 1992, as amended (Chapter 760, Florida Statutes); (b)
Title VII of the Civil Rights Act of 1964, as amended; (c) the Age Discrimination in
Employment Act (ADEA); and/or (d) the Americans with Disabilities Act (ADA), and all
jurisdictional requirements for coverage have been met.

FOCUS OF THE COMPLAINT

Complainant filed this charge of discrimination against Respondent alleging that she was
given an unfavorable reference in retaliation for a previous complaint of discrimination.

Attachment C



RESPONDENT’S POSITION

Respondent denies that Complainant was discriminated against. Instead, it contends that
Complainant was not retaliated against, but that it provided a copy of Complainant’s file
as requested by her former employer.

SUMMARY OF INVESTIGATIVE FINDINGS

Complainant’s Allegation:
Complainant alleges that she was given unfavorable references in retaliation
for filing a previous complaint against the Florida Department of Labor and
Security (now merged with Respondent) in 1997. On February' 24, 2005,
Complainant was hired as a Temporary OPS Research Assistant at
Respondent. In August 1997, Complainant filed a complaint of discrimination
with the Florida Commission on Human Relations alleging racial
discrimination. Complainant has applied for numerous positions and has been
unsuccessful in finding employment. For example, Complainant was hired by
the Florida Department of Elder Affairs on October 28, 2008, as an OPS
Operations and Management Consultant II and was shortly discharged after
Respondent discovered her 1997 complaint (companion case #
2009200902132). According to Complainant, Respondent has provided
employers with documents intended to prevent her from ever being employed
in the State of Florida or anywhere else, specifically, a Notice of Dismissal
from her 1997 charge of discrimination.

Respondent’s Response:
Respondent denies giving an unfavorable reference in retaliation for
Complainant filing a previous complaint of discrimination in 1997.
Complainant was discharged on March 3, 1999, for unauthorized use of state
property and using threatening language. On October 29, 2008, a
representative from the Florida Department of Elder Affairs came in to review
Complainant’s file. On October 30, 2008, Complainant came in to review her
file herself and was provided it. Respondent contends that it is required to
provide public records upon request, the only requirement prior to releasing
copies of public records is to redact social security numbers and maintain
personal infonnation confidential when the employee is exempt from public
records request.
The information pertaining to Complaint’s employment, including but not
limited to discharge, unemployment compensation processes and any other
pertinent documents are kept in files labeled accordingly in the Personnel
Office or in the State Archives. These records are all public records and are
required to be made available upon request.

1.

2.

3.
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Complainant’s Rebuttal:
Complainant contends that Respondent is retaliating against her by keeping a
copy of a Notice of Dismissal in her permanent file from her 1997 complaint.

4.

RECOMMENDATION

Complainant was not able to establish a case of retaliation. The evidence does
not indicate a casual link between Complainant’s 1997 complaint and
Respondent providing a copy of her file containing a Notice of Dismissal
pertaining to her original complaint. A representative from the Florida
Department of Elder Affairs came and requested Complainant’s file on his/her
own initiative. That representative found numerous discrepancies in
Complainant’s application (investigation from case # 2009200902132) also
unrelated to Complainant’s 1997 discrimination claim. For the reasons stated,
it is the recommendation of this Investigator that there is not reasonable cause
to believe that Respondent unlawfully retaliated against Complainant.

1.

INDEX OF INVESTIGATIVE MATERIALS

Complaint and Intake Materials
Investigative Plan & Notes
Complainant’s Substantive MaterialsX

Respondent’s Substantive Materials

Tab A
TabB
Tab C
Tab D
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State
Florida Commission on Human Relations

£% n Bqaal Opportunity Employer « SSljJirmaiive Section Employer

&p
i V
ii'L

Dr. Donna Elam
Quiir

Charlie Crist 2309 Apalachee Parkway » Suite 200 ® Taflahassee, Florida 32301-4857

(850) 488-7082
Web Site http://fchr.sate.ft.iis

fjovernor

Derick Daniel
Executive 'Director

FCHR No. 200902133
EEOC No. 15D200900638
Certified Receipt #: 9173082133393679536271

Ms. Lynda Wynn
P.O. Box 3643
Tallahassee, FL 32301

Complainant

c

FL Department of Education : .-
c/o Ms. Nancy Cortijo-Simmonds, Case ^Manager
Florida Department of Education
325 W. Gaines Street Suite 101
Tallahassee, FL 32399

Respondent

DETERMINATION: NO CAUSE

Complainant filed a Complaint of Discrimination alleging that Respondent discriminated against him/her in violation of the
Florida Civil Rights Act of 1992, as amended, Section 760.10, Florida Statutes. The Florida Commission on Human Relations
has investigated this matter and has found the following:

Respondent is an employer within the meaning of the Florida Civil Rights Act of 1992, and the timeliness and ail jurisdictional
requirements have been met;

Pursuant to Rule 60Y~5.004(i), Florida Administrative Code, the Office of Employment Investigations has submitted an
investigative Memorandum;

On the/uksis of the report and recommendation, pursuant to the authority delegated to me by Rules 60Y-2.004(2)(e) and 60Y-5.004, /Florida. Administrative Code. I have determined that no reasonable cause exists to believe that an unlawful employmentnfaltioe occurred, ana this complaint i^iereby dismissed pursuant to F.S 760.11 (7)

\ V Dated: . 20/7Derick Darnel
Executive Director

,. 2o O?/^/VFiled:

By:
!Se CommissionClerk of

«•DD/sk

COMMISSIONERS
Gayle Cannon

JCikr. City
GilbertM. Singer, Vice Chair

rUimpa
Billy Whitefox Stall

CPcnornc City
Anice R. Prosser

Talhiiuisiec

Dr. Onelia A. Fajardo Mario Valle
O'taplei

Patty Bali Thomas
' XaUahn

Elena Flom
Cocoa Tkad3SC«

Lizzette Gamero
'West tPaim Dcach

Watson Haynes
Si.iPelersbusfl
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Florida Commission on Human Relations

6<ju.al Opportunity Employer motive Section Employer

R
/se9.2cC^

Dr. Donna Elam
Chair

Charlie Crist 2009 Apalachee Parkway ® Suite 200 ® Tallahassee, Florida 323 01 -4857

(850) 488-7082
Web Site httir//fchr.s&tsilus

fbVCrnor

Derick Daniel
Executive ^Director

FCHR No. 200902131
EEOC No. 15D200900638
Certified Receipt #: 9171082133393679536271

Ms. Lynda Wynn
P.O. Box 3643
Tallahassee, FL 32301

Complainant

FL Department of Education
c/o Ms. Nancy Cortijo-Simmonds, Case Manager
Florida Department of Education
325 W. Gaines Street Suite 101
Tallahassee, FL 32399

Respondent

NOTICE OF DETERMINATION: NO CAUSE

The Florida Commission on Human Relations, in the above referenced complaint, has determined that there is no reasonable cause to
believe that an unlawful employment practice occurred. Therefore this claim is hereby dismissed pursuant to Section 760.11 (7) F.S. A
copy of the Determination is attached.

The Complainant may request an administrative hearing by filing a Petition for Relief within 35 days of the date of this NOTICE OF
DETERMINATION: NO CAUSE.

A Petition for Relief form is enclosed with Complainant's notice. It may be beneficial for Complainant to seek legal counsel prior to
filing the petition.

If the Complainant fails to request an administrative hearing within 35 days of the date of this notice, the claim shall be barred pursuant
to Section 760.11, Florida Statutes.

-ORTDA COMMISSION ON HUMAN RELATIONSFO:

Clerk of the Commission

ITIFY that a copy of the foregoing Notice of Determination was mailed to the above-named addresses this day2007, by U.S. Mail.
I HEREBY CER of

'sj 6

iplainant)Enclosure: Petition for Relief, in blank

COMMISSIONERS

Gilbert M.Singer, Vice Chair
Tjfnpo

Gayle Cannon
JZa\u City

Billy Whitefox Stall
EPoAamo City

Anice R Prosser
^T-aUaluiiste

Dr.Onelia A.Fajardo
CM.iami

Patty Ball Thomas
'TaUahatux

Mario Valle
CMipl ŝ

Elena Flom
Cococ rBauh

Lizzette Gantero
esi EPalm <Hcach

Watson Haynes



Florida Commission on Human Relations

Lynch Wynn

Petitioner
&

VO- >FCffi No. 200902131 'T ?r
CJ r<

r*\ ,>

FI Department of Education
cORespondent

p
2- - -rPetition for Relief »r * . r. -J-

Petitioner files this Petition for Relief from an Unlawful Employment Practice, a Housing Discriminatory
Practice, or a Public Accommodation Discriminatory Practice, and says:

This is a Petition for Relief from (check the applicable one):
Unlawful Employment Practice
Housing Discriminatory' Practice
Public Accommodation Discriminatory Practice

PETITIONER’S NAME, ADDRESS AND TELEPHONE NUMBER ARE AS FOLLOWS:i .
Lynda WynnName

Street or P.O. Box P.O. Box 3643

City' Tallahassee 5 State FL , Zip 32315

Area Code & Phone Number (850 ) 728-4939

2, RESPONDENT'S NAME, ADDRESS AND TELEPHONE NUMBER ARE AS FOLLOWS:

Name: FI Department of Education

Street or P.O. Box 325 West Gaines Street

City Tallahassee , State FI . Zip 32399
Area Code & Phone Number
( 8S0V245-0484

Attachment E
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?Q . 5% c% AM
3. RESPONDENT HAS VIOLATED THE (Check One)

Florida Civil Rights Act of 1992, As Amended
Florida Fair Housing Act, As Amended, OR

IN THE MANNER SPECIFICALLY DESCRIBED BELOW:

{S' -

*<>’o /V.
' fnp/yHA0>

/• ••

V ^/Vv.' •V4/

Ci.J&y providing unfavorable references in retaliation for filing a previous employment discrimination
complaint against the DepartmenypfLabor & Employment Security/DVR (now merged with the
Florida Department of Education). Dn February' 24, 2005,1 was hired as a Temporary OPS Research

j Assistant with the DOE Office of Program Assessments & School Performance.Around mid-April,
2005, DVR offered unfavorable information to the Office of Assessments along with a copy of a

) FCHR charge (FCHR No. 980899) filed with the Florida Commission on Human Relations alleging
/Q \

racial discrimination and retaliation against DVR>The information resulted in employment
termination May 2, 2005?Tmave applied for numerous positions which I feel I was qualified for and

v have been unsuccessful in finding new employment iThe Respondent has also provided this

r ^r ^ £ V'

VVi1
{ \

A

f

,nT

unfavorable information to aiiOtfrer employer (DOEA) as late October 2008 with the intent to
prevent me from ever being employed in the State of Florida or anywhere else.

4. THE DISPUTED ISSUES OF MATERIAL FACT, IF ANY, ARE AS LISTED RELOW:

4̂
/K The Summary of Investigative Findings and Recommendation provides no evidence of an independent,

in-depth investigation of records, laws, policy, practices, questions, analysis of supporting documents,
interviews with key identified as having engaged in racial discrimination and retaliation and shows no
understanding of petitioner’s issues and supporting documents None were addressed in the investigator’s

\ summary.

/

A

i

f*
i Specifically, Petitioner disputes the FCHR Summary of Investigative Finding #2 “Complainant was

/ discharged on March 3, 3999, for unauthorized use of state property' and using threatening language.”
1 Petitioner’s employment discharge was decided by three different employment judges who determined and
concluded by law the petitioner was discharged from employment “for reasons other than misconduct and
use of threatening language.”

1

A &<2

cr
y

\

DOHA Representative came in to review petitioners file on October 29, 2008. Complainant came in to review
her file and was provided it.

!: AI
Petitioner disputes the FCHR Summary of Investigative Finding #3, 4 and Recommendation. Petitioner’s

^r
_
^claim does not contend that Respondent’s mere “keeping a copy of a Notice of FCHR Dismissal in her

permanent file from her 1997 complaint is retaliation.’? Petitioner’s complaint was refilled in December Of T
..,r IW< "*’'''' >' it** • !**••11**'" ,l•" 7

1998 in which investigator was provided the Notice with the FCHR case number.
V

i f .t .r



No Casual link between Complainants’s 1997 complaint and Respondent providing a copy of her file containing
a Notice of Dismissal pertaining to her complaint.

DOEA Representative came and requested Complainant’s file on her own initiative.

5. THE ULTIMATE FACTS ALLEGED & ENTITLEMENT TO RELIEF ARE AS LISTED
BELOW:

Petitioner contends the Respondent’s dissemination of unfavorable information which is the subject of the
FCHR charge, along with the FCHR 980899 Notice of Dismissal, to prospective employers is on-going and
continued retaliation motivated with racial and discriminatory intent. There is a casual link.

“T* u/wfi fj // >, /Wt

Respondent has favorable public agency information regarding the petitioner’s employment discharge but
it is not disseminating to prospective employers through their (secret file) permanent file and was not
disseminated among prospective employers in 2005 or 2008.

<7r
A /

Petitioner seeks financial restitution for damages, pain and suffering and attorney fees> . .

additional pages have been initialed,dated, and attached-Note that C-3- /

WHEREFORE, Petitioner prays that the Florida Commission on Human Relations enter its order prohibiting the
discriminatory practice and granting such affirmative relief as may be just and equitable in this cause.

A) A
it;<•i.

J'

/
/-7- 2.*/ £>

Date Petitioner
*



QUESTIONS FOR EMPLOYM1N me MINATJON CLAIMS

® What is your protected class: race, religion, marital status, national origin, color, age, sex?
African-American

* Who is Your Employer? How many employees are there? More than 1,000.
Florida Department of Elder Affairs. I was employed from October 20-30, 2008.
Florida Department of Education. I was employed from 2-24-2005-May 2, 2005.

® What is your employment position? How long have you been employed at this location?
OPS Operations & Management Consultant II 8 days.
OPS Temporary Research Assistant 2.5 s.mmu

® Describe in detail the reason you believe you were di
In 1996 I wrote a letter to the Secretary of our Department regarding racial prejudice and pay inequities
within the Division of Vocational Rehabilitation. This resulted in my having to file an official FCHR
complaint on August 6, 1997. The complaint was not addressed and I was wrongfully terminated in

1against providing dates.

1999.

On February 24, 2005, I was hired as a Temporary OPS Research Assistant in the FDOE Office of
Program Assessments. On May 2, 2005, my supervisor, Gary Sahitsch came to my cubicle and told me
we were having a staff meeting at 1p.m. and asked if I would be around. I stated, “Yes.” At 1 pjn. he
came back to my cubicle and waited for me. As we walked out, Ann Cornwell our Director came out of
her office and walked with us. When we reached the conference room I went to open the door and was
told the meeting was not there. We walked to the elevator so I asked about the meeting place since I did
not see cither staff Gary and Ann were- non-tolkative.I was taken to die first floor to m office outside of
personnel.As they opened the door, there stood Yeteva Hightower in front of me.She very loudly called
my name and read from a piece of paper, “This is official notification that you are hereby dismissed from
OPS position number48006188 with the Department of Education, effectively immediately ” I asked the
reason. She repeated her statement I asked again for the r
shoved die paper she read across her desk towards me. It fell on the floor. I did not move. The security
guard they had in the room walked over picked up the letter and gave it back to her.She pushed it over to
me. I took the letter and again ask if they would provide a reason. Yeteva said, “I don’t have to have a
reason.” I was thrown out of the building by two security guards.

Later, I learned from another employee that a DOE employee named Kandra Sullivan saw me in the
DOE building and went to personnel to find out why I was working there because I had been fired in
1999 by DVR.DVR Director, Linda Parnell, Nancy Francis and Kandra Sullivan gave DOE Supervisor
Gary Sabitsch and Yeteva Hightower the attached file which they used to terminate my employment
However, they never told me the reason they were terminating me.

On October 20, 2008, I was hired by the Department of Elder Affairs as an OPS Operations and
Management Consultant II in their Senior Services Employment Program. On October 24, 2008, my
supervisors Joan Williams and Larry Baxter came to my office and asked if they could speak with me. I
said, “Yes!” They asked if I had ever worked for FDOE. I stated, “Yes.” They asked if that was on my
application. I stated, “Not as a line employer but it is on my application in another section.” They asked
if there was a reason. I stated because the period was so short and it was not qualifying experience for
this position. I wanted to ensure I had space for experience that qualified me for the position.

They asked if there were any problems there. I said, “Yes ” I explained there were professional
jealousies. I told them of an incident with an employee named Ann Canterbury making an outburst
before the staff one evening while we were in travel status (April 2005) yelling I called our supervisor,
Jackie Mueller, fat. I stated Jackie Mueller was at the table with us. I denied the allegation. They asked if
they could contact FDOE. I stated, “Yes.” The next morning I brought in the note of apology Ann stuck

u My supervisots sat quietly. Yeteva



m my pocket apologizing for her outburst My supervisors told me not to worry about it They said that
they had spoken with our Division Director and she said I could stay on; just redo my application listing
the position separately.
I asked Joann if she contacted FDOE. She said she did but they told her they could not provide anyinformation by telephone but she needed to come to FDOE and review at my file but give them a fewdays because the file was archived.
On October 30, 2008, around noon, Larry Baxter, Bureau Chief asked if I could come to tire conferenceroom. There I was joined by Larry Baxter, Joann Williams and a human resource person (CynthiaReeves).Cynthia Reeves appeared so troubled and in such pain she could not speak.So Larry handed mea letter and said they were going to have to terminate. They would not state the reason but suggested thatI go to FDOE and go through my record and try to clear my name because it is bad. Also, they said don’tjust let them show you one file. Ask a lot of questions and keep digging. I immediately went to FDOEand asked to see my personnel file. Kandra Sullivan, OMCU took me back and showed me a file. Therewas nothing negative in the file. Just regular personnel papers. I asked if there was another file. Shestated no. I asked if she was sure. She said, “Thafs your file.” I asked to speak with some one else. Shestated no one else was there. I asked if they were at lunch. “They are at lunch or in meetings”, she said. Idecided to sit and wait After about fifteen minutes, she came out and said l might have a laborrelations file. I asked to see it She told me I had to wait because it was archived. About fifteen minuteslater, a lady came with the file and sat at the table while I looked at the file. Yeteva Hightower came intothe room to tell me why someone had to be in the room with me. I asked for a copy of the file. YetevaHightower said the file was confidential. When I stated the freedom of Information Act, they said I hadto make a request so they could make copies. I finally got copies November 7, 2008. When I wasworking for the DVR, Kandra Sullivan was an Administrative Secretary there. She was one of thepersons DVR claimed made allegations against me. She was never required to come forth with herallegation. I found a statement in the papers where she said she was afraid of me.No reason was givenfor her fear.

® Who discriminated, against you?
Linda Parnell, Interim Director, FDOE/DVR Supervisor in another divisionYeteva Hightower, Director, FDOE Personnel
Kandra Sullivan, OMCU, FDOE Personnel
Nancy Francis, OMC n,FDOE/DVR

• How frequently was the conduct repeated or was it an isolated incident?
This is the second time I can document these papers are been given employers. I was told by another personwhere I applied for a job that they gave me a horrible reference, it was suggested that I not use themanymore for a reference anymore.

• Did the conduct interfere with your work performance? If so, please explain.No.

Were there any witnesses to the incidents® you describe? Who? Provide names, addresses, and phonenumbers. Yes. Joan Williams, Larry Baxter, Cynthia Reeves, Florida Department of Elder Affairs, 4050Esplanade Way, Tallahassee, FI, 32399, (850) 414-2065.
89 If you reported the incidents), did the employer take preventive or corrective actions? If so, what was it?When did this occur? I was never aware that this information was being provided employers/ potentialemployers prior to October 30, 2008. Reported this to Yeteva Hightower on October 30, 2008. YetevaHightower told me “FDOE has the right to report any information on me they desire.”

® Explain how foe offensive conduct affected you. Did you suffer psychologically or physically? Did youa doctor or a counselor/thsrapist? No. I have suffered severe financial loss. Loss of foe ability to provide formyself.
see



5.EMPLOYMENT INFORMATION
a.Respondent information. Provide the name of die business or person, name of a contactperson, address, and phone number that you are alleging discriminated against you.

Name of company or person: Florida Department of Education/DYR, Linda Parnell,
Interim Director and Yeteva K. Hightower, Director of Personnel Management and Labor RelationsPersonnel Officer or other contact Person:Yeteva K. Hightower, Director, Office ofPersonnel Management and Labor Relations

Mailing Address:325 W. Gaines Street, Suite 101
City: Tallahassee
Zip Code:32999-0400 Phone:(850) 245-0484 Email Address, if Known: Unknownb.Employment information:
Your job title, or job applied for.OPS Operations and Management Consultant II

Department of Elder Affairs
4050 Esplanade Way
Tallahassee, Florida

Your Employment start or application date: October 20, 20008
Your last day of employment, if applicable: October 30, 2008

County:Leon State: Florida

6.STATEMENT OF DISCRIMINATION
Complete the following statement I believe I have been discriminated against pursuantto Chapter 760, Florida Statutes, and/or Title VII of the Federal Civil Rights Act of1964, and/or the Age Discrimination in Employment Act, and/or the Americans withDisabilities Act, as applicable,for the following reason(s):
Continued racial discrimination and on-going retaliation for filing a complaint of discriminationagainst Tamara Allen and Linda Parnell with the Florida Commission on Human Relations over tenyears ago. The discrimination is in the form of providing employers the attached documents intended to keepme from ever being employed in the state ofFlorida or anywhere else. FDOE actions sulmy original claim of retaliation, racial discrimination, anger, workplace harassment and workplace violence.

ates

I understand that information on this Questionnaire may be shared, m whole or part, bythe Florida Commission on Human Relations with the U.S.Equal EmploymentOpportunity Commission and the respondent indicated.

^SPECIAL NOTE:If today’s date is within 21 days of required final fifingDate (365 days [or 300 days for dual filing with EEOC] from date of allegeddiscrimination stated in item 2_b), I desire to submit this questionnaire as aformal complaint and authorize the Commission to fill out a formal complaintand authorize the Commission to fill out a formal complaint form and send torespondent and provide a copy for me to sign and return immediately uponreceipt

In order to provide a timely complaint, under penalties of perjury', I declare that I have read thistechnical assistance form and desire to make it my complaint of discrimination and that the facts stated init are true. I will advise the agency if I change my address or telephone number and I will cooperate fullycooperate with them in the processing of my complaint m accordance with their procedures.
I understand, agree and request Commission assistance.
(Date)

Mail or Fax to:

(Signaa^ofp seeking assi

Florida Commission on Human Relations
2009 Apalachee Parkway,Suite 100
Tallahassee, Florida 32301
Telephone (850) 488-7082; Facsimile (850) 488-5291

/7
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	appndx



