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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
URSULA N. JONES, 
 
     Petitioner, 
 
vs. 
 
AT&T, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-4130 

  
RECOMMENDED ORDER 

This cause came on for final hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on November 17, 2009, in Pensacola, 

Florida. 

APPEARANCES
 

For Petitioner:  Steven L. Terry, Esquire 
                 Steven Terry, P.A. 
                 1409-B Government Street 
                 Mobile, Alabama  36604 

 
For Respondent:  James R. Glenister, Esquire 
                 AT&T Southeast 
                 675 West Peachtree Street, Northwest 
                 Suite 4300 
                 Atlanta, Georgia  30375-0001 
 

STATEMENT OF THE ISSUE 

     The issue for determination in this matter is whether 

Respondent discriminated against Petitioner because of her race. 



PRELIMINARY STATEMENT 
 

On or about January 13, 2009, Petitioner filed a Charge of 

Discrimination against Respondent.  The Florida Commission on 

Human Relations (FCHR) conducted an investigation, determined 

that there was no cause, and gave Petitioner notice of its 

determination and of her right to a hearing.  Petitioner asked 

for a final hearing and the case was forwarded to the Division 

of Administrative Hearings.  The case ultimately was noticed for 

hearing on November 17, 2009, by a notice dated September 22, 

2009.  The case was heard as noticed.  Petitioner testified on 

her own behalf and also called under subpoena Jill Ferguson, 

Crystal Young, Ronald Nelson, and Aaron Glancy.  Petitioner's 

Exhibits 1, 2, and 4-39 were admitted in evidence.  The 

witnesses for Respondent were Terrie Crawford, Paula Neff, and 

Rhonda Burkes.  Respondent's Exhibits 1-5 were admitted in 

evidence.  A Transcript of the final hearing was filed on 

November 25, 2009.  Thereafter, Petitioner and Respondent filed 

their Proposed Findings of Fact and Conclusions of Law on 

December 11, 2009. 

References to statutes are to Florida Statutes (2008) 

unless otherwise noted. 
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FINDINGS OF FACT 

 1.  On or about January 13, 2009, Petitioner filed a Charge 

of Discrimination with FCHR.  Petitioner alleged that she was 

discriminated against because of her race. 

 2.  FCHR conducted an investigation, and on July 1, 2009, 

issued a Determination:  No Cause.  FCHR found that "no 

reasonable cause exists to believe that an unlawful employment 

practice occurred." 

 3.  On the same date, FCHR advised Petitioner of her right 

to request an administrative hearing by filing a Petition for 

Relief within 35 days of the Notice.  Petitioner filed her 

Petition for Relief on August 3, 2009. 

 4.  In her Petition for Relief, Petitioner claimed that she 

was removed from an Acting Sales Coach position based on her 

race. 

 5.  Petitioner is an African-American female.  She is a 

sales associate for Respondent, a telecommunications company.  

 6.  Sales associates take incoming calls from customers, 

assist customers with questions, and offer Respondent's products 

and services.  It is a non-management title governed by a 

collective bargaining agreement between Respondent and 

Petitioner's union, Communications Workers of America ("CWA").  

 7.  In early 2008, Petitioner's call center sales manager 

was Ronald Nelson.  In approximately May 2008, Nelson advertised 
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an Acting Sales Coach position.  As reflected in the portion of 

the collective bargaining agreement submitted by Petitioner, the 

acting title is provided to an employee selected "to perform 

temporarily the supervisory duties of a first line or higher 

supervisor and that designation is expected to run for a period 

of longer than 5 weeks."  The Acting Sales Coach position, while 

still governed by the Union contract, is a salaried position.  

 8.  Petitioner applied for the acting position and was 

selected by Nelson based on her qualifications.   

 9.  That selection was subject to approval by Nelson's 

superior, Terrie Crawford, General Manager.  Accordingly, Nelson 

contacted Crawford and recommended Petitioner for the position.  

Nelson submitted the request in May, 2008.  The acting title was 

to be filled effective June 1, 2008.   

 10.  Employees in an acting title may hope to one day 

become a permanent/regular manager, but the position is 

temporary, and there is no guarantee that an acting manager will 

be promoted to a permanent/regular manager.  

 11.  Respondent also has a designation of relieving 

assistant manager ("RAM"), which is generally for shorter 

durations.  RAMs receive additional hourly pay, 10 percent over 

their basic hourly rate of pay.  

 12.  It was clear from substantial testimony that while 

Nelson's decision required the approval of his superior, he 
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fully expected that approval, and did not anticipate any reason 

why approval would not ultimately be given.  Accordingly, Nelson 

and other managers began taking "necessary steps to get her 

ready in anticipation that the requisition would be approved."   

 13.  It is undisputed that Petitioner was issued a 

corporate credit card.  Emails were exchanged regarding her new 

salary level.  

 14.  As explained by several witnesses, including Area 

Manager Rhonda Burkes, in order to have Petitioner listed as an 

acting sales coach on various reports, Respondent's databases 

needed to be updated almost two weeks prior to the month in 

which the report would run.  The systems "close" around the  

18th – 21st of each month, and all changes must be input by that 

date.  The systems cannot be changed after that date.  For 

example, for reports to show Petitioner as a coach effective 

June 1, the system would have to be updated by approximately 

May 18-21.  Accordingly, in addition to issuing a credit card 

and discussing her anticipated salary, Respondent began listing 

Petitioner as a sales coach in various databases, and therefore 

in reports generated from them.  

 15.  In anticipation of final approval, Nelson sent an 

email to the office notifying employees of Petitioner's 

selection.  Employees congratulated Petitioner.   
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 16.  On June 1, 2008, Petitioner began performing the 

functions of an acting coach.  She was listed on numerous 

reports as such.  

 17.  General Manager Crawford, Nelson's superior, received 

Nelson's request to approve the acting title for Petitioner, and 

fully supported Petitioner's receiving the position.  Crawford 

testified that given her knowledge of Petitioner, other than the 

declaration of a surplus, there was no reason why she would not 

approve the position.  

 18.  Crawford was not surprised that actions were taken in 

anticipation of Petitioner's receiving the temporary position, 

including the discussion of salary, issuing a corporate credit 

card, and placing the position in databases which generated the 

reports.  

 19.  While Petitioner's paperwork was being processed, 

Crawford was notified that the Company had issued a "hiring 

freeze" in anticipation of a surplus announcement.  In the 

latter half of June, Crawford notified Nelson that there was a 

hiring freeze, and that therefore the process of moving 

Petitioner to the Acting Sales Coach position had to be stopped.  

The hiring freeze was in effect throughout the entire Consumer 

Department, and was not Crawford's decision.  

 20.  At that time, the "hiring freeze" did not necessarily 

mean that Petitioner would not ultimately receive the position.  
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During the latter part of June, Nelson and Burke came to her and 

advised that there was a hiring freeze, and that the Acting 

Sales Coach position "didn't actually go through."  

 21.  However, the corporate downsizing in fact affected the 

Pensacola office.  A sales reports manager, Aaron Glancy, a 

white male, was informed that his job was being eliminated.  

 22.  Burke notified Petitioner that because of the hiring 

freeze and elimination of Glancy's position, she needed to be 

coded as a RAM, paid a differential, and paid overtime hours 

back to June 1.  Since this occurred in the latter half of June, 

reports for July had already been updated in the system.  

Accordingly, July reports continued to state that Petitioner was 

a sales coach.  

 23.  Petitioner believed that Nelson had selected her for 

the position, was fair to her, and she could think of no reason 

why he would lie.  As the person who recommended her, Nelson is 

not accused of discrimination.  

 24.  Petitioner acknowledged that Nelson had told her that 

Crawford had to approve the position, and that he subsequently 

told her about the hiring freeze and the fact that his 

recommended selection did not go through.  

 25.  Glancy was a permanent, not an acting, manager.  He 

was a Level 1, Pay Grade 57 manager, which is the same level as 

a coach.  He had previously held the coach title.  Since his job 
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was a management position, it was not covered by the collective 

bargaining agreement.  

 26.  In a corporate downsizing, otherwise known as a 

"surplus," Respondent's staffing processes control.  One of 

those policies dictates that surplus managers are given priority 

consideration for jobs.  Glancy had previously performed the 

coaching role and was, therefore, qualified in the eyes of 

management.   

 27.  According to those policies, permanent managers, who 

are subject to termination of employment due to a surplus, are 

given priority consideration for positions, including positions 

to be filled by or actually held by acting managers.  

 28.  Priority consideration is given to surplus managers 

before other candidates because the surplus manager's job has 

been eliminated, and unless they obtain another position, their 

employment will be terminated.   

 29.  While Crawford was bound by the policy, she in fact 

agreed with the policy, and believes it is fair to give priority 

to an existing manager whose job is subject to elimination over 

someone serving in the position in an acting role.  While 

unfortunate, both individuals would have jobs - - avoiding a 

firing. 

 30.  Accordingly, due to the surplus condition, Glancy was 

advised to apply for, and was selected by Crawford to fill, the 
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coach position for which Petitioner had been serving as acting 

sales coach.  Since Glancy was already a Level 1, Pay Grade 57 

manager, it was a lateral move for him, rather than a promotion.  

 31.  Petitioner acknowledged that she knew that Glancy's 

position was eliminated and that he was about to be unemployed.  

She acknowledged that Neff told her that the decision was due to 

the hiring freeze.   

 32.  Petitioner clearly handled the transition 

professionally.  She met with her team, told them that she had 

to return to the phone duty due to the hiring freeze, and that 

they were in good hands with Glancy.   

 33.  Nelson had transferred within the Company to another 

position and was no longer working in Pensacola.  Therefore, 

Crawford asked the manager of the other center in Pensacola, 

Paula Neff, to communicate the decision to Petitioner.   

 34.  In late July, Neff met with Petitioner, and told her 

that she unfortunately would not be getting the position due to 

the surplus, and that Glancy would be placed as the permanent 

manager over the team.  Neff told Petitioner that she had heard 

that she had been doing a great job, and to keep the faith.  

 35.  Other employees who testified on Petitioner's behalf 

confirm that they had learned that she "went back to the desk" 

(as a Sales Associate) because of the hiring freeze.  Such other 

employees also knew that Glancy's job had been eliminated.  
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 36.  Respondent's managers consistently stated that race 

was not a factor and that, based on Company policy, the same 

decision would have been reached regardless of race.   

 37.  Crawford confirmed the decision was based solely on 

the surplus, and that it did not reflect any lack of value of 

Petitioner's skills.   

 38.  Petitioner acknowledged no one told her that the 

decision was because of her race.   

 39.  Because his position had been eliminated, in June and 

July, Glancy temporarily acted as an "incubation coach," and 

coached new employees right out of training.  That work was 

temporary because such employees would leave incubation after 60 

days and spread out to individual teams.  Accordingly, Glancy 

was listed as a coach during this time frame.  

 40.  Over the past year, Petitioner's supervisor, Zachary 

Fleming, has approached her several times regarding 

opportunities to relieve for him.  She has declined all such 

invitations.  She also has received emails advertising new 

Acting Sales Coach positions.  Petitioner has declined to apply 

for any of those positions.  She testified: "Why would I apply 

for a job that I already received?"  
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CONCLUSIONS OF LAW

 41.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat.   

 42.  Petitioner is an "aggrieved person," and Respondent an 

"employer" within the meaning of Subsections 760.02(10) and (7), 

Florida Statutes, respectively.  Section 760.10, Florida 

Statutes, makes it unlawful for Respondent to discharge or 

otherwise discriminate against Petitioner based upon an 

employee's race or sex. 

 43.  The Florida Civil Rights Act of 1992 (the "Act") makes 

certain acts "unlawful employment practices" and gives FCHR the 

authority, following an administrative hearing conducted 

pursuant to Sections 120.569 and 120.57, Florida Statutes, to 

issue an order "prohibiting the practice and providing 

affirmative relief from the effects of the practice, including 

back pay," if it finds that such an "unlawful employment 

practice" has occurred.  §§ 760.10 and 760.11(6), Fla. Stat.   

 44.  Pursuant to Subsection 760.10(1), Florida Statutes, it 

is unlawful for an employer to discharge, refuse to hire, or 

otherwise discriminate against an employee with respect to 

compensation, terms, conditions, or privileges of employment, 

based on the employee's race, gender, or national origin.   
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 45.  Federal discrimination law may properly be used for 

guidance in evaluating the merits of claims arising under 

Section 760.10, Florida Statutes.  See Brand v. Fla. Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Fla. Dept. of 

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 

 46.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792,  

802-03 (1973), the Supreme Court articulated a burden of proof 

scheme for cases involving allegations of discrimination under 

Title VII, where the plaintiff relies upon circumstantial 

evidence.  The McDonnell Douglas decision is persuasive in this 

case, as is St. Mary's Honor Center v. Hicks, 509 U.S. 502,  

506-07 (1993), in which the Court reiterated and refined the 

McDonnell Douglas analysis. 

 47.  Pursuant to this analysis, the plaintiff (Petitioner 

herein) has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 

So. 2d 1008, 1012 n. 6 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 

1183 (1996) (citing Arnold v. Burger Queen Systems, 509 So. 2d 

958 (Fla. 2d DCA 1987)). 

 48.  If, however, the plaintiff succeeds in making a prima 

facie case, then the burden shifts to the defendant (Respondent 
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herein) to articulate some legitimate, nondiscriminatory reason 

for its complained-of conduct.  If the defendant carries this 

burden of rebutting the plaintiff's prima facie case, then the 

plaintiff must demonstrate that the proffered reason was not the 

true reason, but merely a pretext for discrimination.  McDonnell 

Douglas, 411 U.S. at 802-03; Hicks, 509 U.S. at 506-07. 

 49.  In Hicks, the Court stressed that even if the trier-

of-fact were to reject as incredible the reason put forward by 

the defendant in justification of its actions, the burden 

nevertheless would remain with the plaintiff to prove the 

ultimate question of whether the defendant intentionally had 

discriminated against him.  Hicks, 509 U.S. at 511.  "It is not 

enough, in other words, to disbelieve the employer; the fact 

finder must believe the plaintiff's explanation of intentional 

discrimination."  Id. at 519.  

 50.  In order to prove intentional discrimination, 

Petitioner must prove that Respondent intentionally 

discriminated against her.  It is not the role of this tribunal 

(or any court, for that matter) to second-guess Respondent's 

business judgment.  As stated by the court in Chapman v. AI 

Transport, 229 F.3d 1012, 1031 (11th Cir. 2000), "courts do not 

sit as a super-personnel department that reexamines an entity's 

business decisions.  No matter how mistaken the firm's managers, 

the [Civil Rights Act] does not interfere.  Rather, our inquiry 
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is limited to whether the employer gave an honest explanation of 

its behavior (citations omitted).  An employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason."   

 51.  At the administrative hearing held in this case, 

Petitioner had the burden of proving that she was the victim of 

a discriminatorily motivated action.  See Dep't of Banking and 

Fin., Div. of Sec. and Investor Prot. v. Osborne Stern and Co., 

670 So. 2d 932, 934 (Fla. 1996) ("The general rule is that a 

party asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue."); Fla. Dep't of Health 

and Rehabilitative Servs. v. Career Serv. Comm'n, 289 So. 2d 

412, 414 (Fla. 4th DCA 1974) ("The burden of proof is 'on the 

party asserting the affirmative of an issue before an 

administrative tribunal.'"). 

 52.  Similar to the above analysis of a general case for 

discrimination, Petitioner's discrimination claims with respect 

to Respondent's failure to promote her to a managerial position 

(sales coach) must fail.  To make a prima facie case for failure 

to promote, Petitioner must show:  1) that she belongs to the 

protected class; 2) that she was qualified and applied for the 

promotion; 3) that despite her qualifications she was rejected; 

and 4) that the employer either filled the position with someone 
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of a different race and sex or sought to promote less qualified 

employees who are not members of the protected class.  If the 

Petitioner establishes a prima facie case of discrimination, the 

burden then shifts to the employer to articulate some 

legitimate, non-discriminatory reason for the employee's 

rejection.  If the employer meets this burden of persuasion, the 

Petitioner must then establish that the employer's proffered 

reasons for the employee's rejection were pretextual.  Taylor v. 

Runyon, 175 F.3d 861, 866 (11th Cir. 1999). 

 53.  Petitioner bears the burden of proof that her race was 

a motivating factor in removing her from her acting supervisory 

role.  Petitioner failed to meet her burden of proof. 

 54.  Petitioner was replaced by a white employee, but she 

was unable to present any similarly situated white employee who 

was treated differently in her situation.  She identified no 

white employee who retained an acting job when a qualified 

manager was surplussed.  Glancy was a surplussed permanent (not 

acting) manager, and therefore laterally transferred into the 

position.  He was not similarly-situated.  Petitioner therefore 

cannot establish a prima facie case.  Moreover, Respondent 

articulated a legitimate, nondiscriminatory reason, namely that 

due to a surplus/corporate downsizing, a surplussed permanent 

manager had priority consideration for positions slated to be 

filled by or held by non-management employees in acting roles.  
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 55.  Moreover, the evidence fails to support Petitioner's 

claim that the hiring decisions were merely a pretext for 

discrimination.  In the context of a promotion, it is not 

sufficient for Petitioner to argue (which she scarcely has) that 

she is better qualified for a position than another.  Springer 

v. Convergys Customer Mgmt. Group, Inc., 509 F.3d 1344, 1349 

(11th Cir. 2007).  Petitioner "must show that the disparities 

between the successful applicant's and his own qualifications 

were of such weight and significance that no reasonable person, 

in the exercise of impartial judgment, could have chosen the 

candidate selected over the plaintiff."  Id.  Petitioner must 

show not merely that Respondent's employment decisions were 

mistaken, but that they were in fact motivated by race.  

Alexander v. Fulton County, 207 F.3d 1303, 1339 (11th Cir. 

2000); Brooks v. County Comm'n, 446 F.3d 1160 (11th Cir. 2006).  

In this case, Petitioner did not meet her burden to show that 

the disparities, if any, between her qualifications and those of 

Glancy were of such weight and significance that no reasonable 

person could have chosen him over her.  The evidence shows that 

Glancy was selected on the basis of already being in a 

managerial position and, according to Respondent's policy, 

subject to placement in the position in order to save him from 

being surplussed.  

 16



56.  In this case, Petitioner did not show that the reason 

for the decision to make Glancy the manager was a pretext for 

race discrimination.  Petitioner was the victim of unfortunate 

timing and circumstances unrelated to her race.  

57.  As noted in the Findings of Fact, there is no real 

dispute of fact regarding what occurred.  Although the parties 

have characterized it differently, it is clear what occurred. 

Manager Ron Nelson selected Petitioner as an acting sales coach. 

As was made clear by the union contract excerpt submitted by 

Petitioner herself, the acting role is intended to be temporary. 

If the employee retains the acting role and demonstrates 

leadership skills after a sufficient period of time (less than a 

year), she will be considered for a permanent/regular Sales 

Coach position.  

58.  Crawford, Nelson's superior, was fully supportive of 

Petitioner's receiving the acting position and having the 

opportunity to demonstrate her leadership skills.  On the 

assumption that the acting role was formally going through, 

Respondent's manager Nelson told Petitioner that she had the 

job, he announced it to the organization, and she began 

performing the duties of an acting sales coach.  Respondent's 

managers moved forward with plans to have her work in the role, 

including issuing a corporate credit card, discussing her new 

salary, and updating databases to reflect that job title.  
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59.  Unfortunately, during this time period, without prior 

notice to the Pensacola offices, Respondent instituted a hiring 

freeze in anticipation of corporate downsizing.  Pensacola 

permanent manager Glancy in fact lost his position.  As multiple 

company managers testified, under such circumstances, staffing 

processes required Crawford to give priority consideration to 

Glancy (already a permanent manager) for coaching positions.  

Crawford testified that this meant that positions held by 

employees in acting roles were subject to such priority 

consideration.  In other words, Crawford was required to offer 

Glancy the sales coach position in which Petitioner had begun 

working temporarily as an acting sales coach.  Respondent 

followed this policy, and there is no evidence that either 

Glancy's or Petitioner's race played any role. 

60.  Much of the hearing testimony was devoted to 

determining whether Petitioner had solely been recommended for, 

or had in fact received, the Acting Sales Coach position.  

Petitioner made a strong argument that she believed she was 

going to become the sales coach.  Many facts pointed to her good 

faith belief that, barring any unforeseen circumstances, she 

would be promoted.  The late-Friday-afternoon hiring freeze and 

downsizing event was such an unforeseen circumstance.  As 

Crawford testified, whether Petitioner was seeking the position, 

or in fact already had been fully approved for the acting title 
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position, the outcome would have been the same.  Her acting 

title would have been removed, and Glancy would have received 

the position due to his priority consideration under Company 

policies.  As Crawford testified, it would not have made a 

difference whether she was in the acting role -- because Glancy 

had priority consideration.   

61.  Petitioner clearly believes that this decision was 

unfair, that she was more deserving than Glancy, and that Glancy 

should have been demoted from management to non-management. 

However, she admitted that she had no evidence her race played 

any role. 

62.  Even if the decision was unfair, Petitioner has not 

demonstrated that race discrimination occurred.  Unfairness and 

disappointment, no matter how strongly felt, do not establish 

liability under discrimination laws.  See Turner v. Texas 

Instruments, Inc., 555 F.2d 1251, 1257 (5th Cir. 1997) 

("discrimination laws do not protect against unfair business 

decisions – only against decisions motivated by unlawful 

animus"), overruled on other grounds by Texas Dep't of Comm'y 

Affairs v. Burdine, 450 U.S. 248 (1981).  Petitioner must 

establish that the real reason for the employment action was 

discrimination.  See Jones v. Gerwens, 677 F. Supp. 1151, 1153 

(S.D. Fla. 1988).  It is not the role of this court or FCHR to 

impose their own business judgment.  This court is not "a super-
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personnel department that reexamines an entity's business 

decisions."  Elrod v. Sears, Roebuck and Co., 939 F.2d 1466, 

1470 (11th Cir. 1991).  It is not enough for Petitioner to show 

that Respondent made a bad decision or even a decision based 

upon erroneous facts, but rather Petitioner must show that her 

race was a factor.  Nevertheless, even if it were relevant that 

the decision was unfair, under the circumstances, the 

undersigned would not be in a position to disagree with 

Respondent's policies.  Crawford testified that in the 

unfortunate circumstance of a downsizing, it is essentially the 

lesser of two evils to remove an acting manager from a position 

to ensure that no one is fired.  While unfortunate for 

Petitioner, Respondent was able to prevent the firing of Glancy, 

a permanent manager.  The undersigned is not in a position to 

say that this policy was "unfair."  

63.  Moreover, Petitioner has retained her position with 

the Company, and in fact has had several opportunities to return 

to the acting title, all of which she has declined.  

 64.  In summary, while the Petitioner is understandably 

disappointed that she returned to her role as a non-management 

sales associate, the decision to place Glancy in the position is 

consistent with Respondent's staffing processes.  Crawford did 

not consider Petitioner's race when making the decision. 
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Petitioner was not removed from the acting title because of her 

race.  

 65.  The evidence produced at hearing failed to prove, by a 

preponderance of the evidence, that Petitioner suffered 

discrimination in her employment on the basis of her race.  

Respondent articulated legitimate, non-discriminatory reasons 

for its actions and decisions regarding Petitioner.  The greater 

weight of the evidence clearly supports that Respondent did not 

commit an unlawful employment practice.   

 66.  Based upon the evidence and testimony offered at 

hearing, Respondent is not found to have committed an unlawful 

employment practice as alleged by Petitioner in her Petition for 

Relief.  Therefore, her Petition should be dismissed. 

RECOMMENDATION

 Based upon the Findings of Fact and Conclusions of Law, 

it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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DONE AND ENTERED this 4th day of February, 2010, in 

Tallahassee, Leon County, Florida. 

S                              

ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of February, 2010. 

 
 
COPIES FURNISHED: 
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AT&T 
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Atlanta, Georgia  30319 
 
James R. Glenister, Esquire 
AT&T Southeast 
675 West Peachtree Street, Northwest 
Suite 4300 
Atlanta, Georgia  30375-0001 
 
Steven L. Terry, Esquire 
Steven Terry, P.A. 
1409-B Government Street 
Mobile, Alabama  36604 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WIKINDSON PHILIPPE, 
 
     Petitioner, 
 
vs. 
 
COUNTRYWIDE HOME LOANS, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-0979 

  
RECOMMENDED ORDER 

 
Pursuant to notice a formal hearing was held in this case 

on October 22, 2009, in Kissimmee, Florida, before J. D. 

Parrish, a designated Administrative Law Judge of the Division 

of Administrative Hearings. 

APPEARANCES

     For Petitioner:  Wikindson Phillippe, pro se 
                      2413 Country Pond Court 
                      Saint Cloud, Florida  34771-8868 
 
     For Respondent:  Robert C. Graham, Esquire 
                      Akerman Senterfitt 
                      50 North Laura Street 
                      Suite 2500 
                      Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE

Whether Respondent, Countrywide Home Loans, Inc. 

(Respondent), discriminated against Petitioner, Wikindson 

Philippe (Petitioner) in the origination of Petitioner's 

mortgage loan on the basis of race and national origin in 



violation of the Florida Fair Housing Act, and, if so, what 

remedy is available.  

PRELIMINARY STATEMENT 

 On February 19, 2009, the Florida Commission on Human 

Relations (FCHR) forwarded a Petition for Relief filed by 

Petitioner.  Petitioner claimed that Respondent violated the 

provisions of the Florida Fair Housing Act (found at Sections 

760.20 through 760.37, Florida Statutes (2009)) by fixing the 

amount of, the interest rate, and duration of a mortgage loan 

(loan number 171654270) to disfavor him because of his race, 

color or national origin.  Respondent denied the allegations.   

The case was promptly scheduled for hearing for April 30, 

2009.  Thereafter, the case was rescheduled on two occasions.  

The hearing was ultimately conducted on October 22, 2009. 

At the hearing, Petitioner testified in his own behalf and 

offered testimony from Immacula Philippe, his wife; Lydia 

Lapotaire, a loan consultant; and William Carlisle, document 

custodian for KB Home.  Petitioner's Exhibits identified as A-1, 

A-2, A-3, A-6, B, C, D, E, H, I, J, and L were admitted into 

evidence.  Respondent presented testimony from Barry Thompson, 

the AVP branch manager for KB Home Mortgage.  Respondent's 

Exhibits numbered 1-9 were also received in evidence.  A 

transcript of the proceeding was filed with the Division of 

Administrative Hearings on November 6, 2009.  The parties were 
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granted ten days from the filing within which to file their 

proposed recommended orders.  Both parties timely filed proposed 

orders that have been fully considered in the preparation of 

this Recommended Order.   

FINDINGS OF FACT

1.  Petitioner, Wikindson Philippe, is a black male of 

Haitian origin.  He filed a Housing Discrimination Complaint 

against Respondent on November 5, 2008. 

2.  At all times material to the allegations of the 

complaint, Respondent was a lender in partnership with KB Home, 

a construction entity developing a residential community 

described in the record as Blackstone. 

3.  On May 20, 2007, Petitioner and his wife ventured forth 

to look at homes for purchase.  They initially went to a KB Home 

development to inquire about homes but were told it was sold 

out.  The proceeded to a nearby development, Blackstone, and met 

with a salesman who Petitioner described as "aggressive."  The 

salesman showed Petitioner various lots and Petitioner and his 

wife were impressed by the community. 

4.  In order to get "pre-qualified" for a loan to purchase 

a home, the KB Home salesman referred the couple to Lydia 

Lapotaire, a loan consultant who was located in Respondent's 

sales center. 
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5.  Mrs. Lapotaire was employed by Countrywide KB Home 

Loans, the preferred lender for KB Home residential properties.   

6.  Working in tandem, KB Home the builder/developer and 

Countrywide KB Home Loans, the preferred lender, sought to 

accommodate Petitioner's interest in purchasing the Blackstone 

home.  Both entities had a financial interest in securing 

Petitioner's business. 

7.  Despite his concerns that he was being inappropriately 

pressured to purchase a home, Petitioner signed a contract to 

acquire a lot and single-family dwelling to be constructed on 

the lot.  The purchase agreement recognized that the final 

purchase price could be stated in an addendum to the initial 

contract.  Based upon the purchase agreement Petitioner planned 

to acquire a home with a total sales price of $302,490.00.   

8.  At all times material to the negotiation of the 

purchase agreement, Petitioner had advised the salesman and  

Mrs. Lapotaire that he could not afford to pay more than 

$1,600.00 per month for a mortgage payment.  Petitioner was not 

concerned regarding the amount of the loan so long as the total 

monthly payment did not exceed his cap.  Because he relied on 

the representations of the salesman and the lender's consultant 

and wanted to have the home, Petitioner deposited $5,000.00 down 

on the purchase agreement. 
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9.  At all times material to the purchase, both  

Mrs. Lapotaire and the salesman assured Petitioner that the 

lender would work with him to allow him to acquire the home.  

Nevertheless, when Petitioner consulted a friend who had more 

experience in the purchase of homes, Petitioner became concerned 

that the home he desired could not be acquired for the amount he 

could pay.  When Petitioner brought these concerns to the 

salesman's attention he was advised that he would lose his 

deposit if he attempted to cancel the contract.  Petitioner 

believed that the only way he could recover his deposit money 

was to be denied for the loan. 

10.  To that end, Petitioner and his wife selected upgrades 

from the base price of the home.  In so doing, Petitioner was 

required to make additional deposits.  In accordance with the 

time lines specified by the builder, Petitioner deposited a 

total of $20,000 toward the purchase price of the home. 

11.  As evidenced by Petitioner's Exhibit B (also admitted 

into the record as Respondent's Exhibit 7), Petitioner's loan 

application for the Blackstone home was not approved.  The 

Notice of Action Taken specified several reasons Countrywide KB 

Home Loans was unable to approve the loan.  Petitioner claimed 

he did not receive the notice; it was sent to an incorrect 

address.  Instead of being addressed to apartment 772, it was 

addressed to apartment 72. 
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12.  In the meanwhile, the lender continued to seek 

financing for Petitioner's purchase.  At that time, Respondent 

had an affiliated company called Full Spectrum Lending that 

worked as a subprime unit.  By going that route it was presumed 

the buyer was still actively seeking to purchase the home and 

that various lending scenarios could be explored to determine 

whether Petitioner might qualify.   

13.  It is undisputed that Petitioner did not qualify for a 

loan under the standard loan scenario. 

14.  None of the lending procedures used by Respondent, 

Countrywide KB Home Loans, or Full Spectrum Lending required 

Petitioner to disclose his race or ethnic origin.  In fact, 

Petitioner did not prove that any of the loan processors or 

underwriters knew Petitioner's race or ethnic origin.  There is 

no evidence that Petitioner's race and ethnic origins were 

considered in the decision to approve or not approve the loan. 

15.  The motivations of Respondent and KB Home were likely 

similar.  As joint venture partners, they would have wanted 

Petitioner to be approved for a loan and to close on it.  KB 

Home would not likely decline to sell to Petitioner nor want to 

refund his deposit.  Respondent would not likely profit from not 

approving the loan.  None of the business reasons for wanting 

the loan and sale to be consummated were based upon Petitioner's 

race or ethnic origin.  In short, financial interests and not a 
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desire to harm a person of Petitioner's race or ethnic origin 

were the key reasons for the seller and lender to work in 

concert to achieve the closing on Petitioner's home.  

16.  After an extended amount of time, Petitioner did close 

on the home.  He claimed that he was pressured into closing due 

to the fear that his deposit would be lost but he nevertheless 

signed all of the closing documents necessary to own and finance 

the home.  It was undoubtedly too expensive for Petitioner.   

17.  Petitioner has not been able to keep current on his 

mortgage obligation.  Facing foreclosure, he now asserts that 

Respondent's actions were to take advantage of him based upon 

his race or ethnic origin.  Respondent and KB Home may have 

unduly pressured Petitioner to purchase a home he could not 

afford, but there is no evidence they did so based upon his race 

or ethnic origin. 

18.  Petitioner is an articulate person.  Through out these 

proceedings he has stated his position on the issues of the case 

in a well-reasoned and cogent manner.  He is understandably 

disenchanted with the financial results of his home purchase.  

He has, however, continued to enjoy the residence and his wife 

likes the home.   

19.  Petitioner's purchase agreement provided, in pertinent 

part: 
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5.5  Failure to Obtain Commitment.  Prior to 
the Loan Approval Deadline, if Buyer's loan 
application is denied or Buyer obtains an 
unsatisfactory loan approval (in Buyer's 
reasonable discretion) Buyer may cancel this 
Agreement with written notice to Seller and 
receive a refund of all Deposits. 
 

20.  Based upon the Notice of Action Taken (dated July 13, 

2007); Petitioner could have canceled the purchase agreement.  

He chose to close on the transaction.  If Petitioner was not 

approved for a loan or if the terms of a loan were unreasonable, 

Petitioner did not have to accept the terms of the loan.  

Petitioner erroneously presumed he would not receive a refund of 

his deposit. 

CONCLUSIONS OF LAW

21.  The Division of Administrative Hearings has 

jurisdiction over the parties to, and the subject matter of, 

these proceedings.  §§ 120.569 and 120.57(1), Fla. Stat. (2009). 

22.  Petitioner bears the burden of proof in this cause to 

establish by a preponderance of the evidence that Respondent 

committed the violation alleged.  See § 760.34(5), Fla. Stat. 

(2009).  More specifically, Petitioner must establish a prima 

facie case that Respondent committed an unlawful act 

constituting a violation of Section 760.25, Florida Statutes 

(2009).  
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23.  Section 760.25, Florida Statutes (2009), provides: 
 

Discrimination in the financing of housing 
or in residential real estate transactions. 

(1)  It is unlawful for any bank, building 
and loan association, insurance company, or 
other corporation, association, firm, or 
enterprise the business of which consists in 
whole or in part of the making of commercial 
real estate loans to deny a loan or other 
financial assistance to a person applying 
for the loan for the purpose of purchasing, 
constructing, improving, repairing, or 
maintaining a dwelling, or to discriminate 
against him or her in the fixing of the 
amount, interest rate, duration, or other 
term or condition of such loan or other 
financial assistance, because of the race, 
color, national origin, sex, handicap, 
familial status, or religion of such person 
or of any person associated with him or her 
in connection with such loan or other 
financial assistance or the purposes of such 
loan or other financial assistance, or 
because of the race, color, national origin, 
sex, handicap, familial status, or religion 
of the present or prospective owners, 
lessees, tenants, or occupants of the 
dwelling or dwellings in relation to which 
such loan or other financial assistance is 
to be made or given.  

(2)(a)  It is unlawful for any person or 
entity whose business includes engaging in 
residential real estate transactions to 
discriminate against any person in making 
available such a transaction, or in the 
terms or conditions of such a transaction, 
because of race, color, national origin, 
sex, handicap, familial status, or religion.  

(b)  As used in this subsection, the term 
"residential real estate transaction" means 
any of the following:  

1.  The making or purchasing of loans or 
providing other financial assistance:  
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a.  For purchasing, constructing, improving, 
repairing, or maintaining a dwelling; or  

b.  Secured by residential real estate.  

2.  The selling, brokering, or appraising of 
residential real property. 

24.  Petitioner presented no direct or statistical evidence 

to support a claim of discrimination based upon race or ethnic 

origin.  The record is devoid of evidence that Petitioner did 

not receive a loan comparable to others not within a protected 

class.  The terms of the loan as to percent of down payment, 

term, and interest rate were accepted by Petitioner.  There is 

no evidence that those items were unreasonable or that others 

not within Petitioner's protected class received more favorable 

terms.  In short, Petitioner made an unfortunate business 

decision that Respondent and KB Home were willing to let him 

make.   

25.  In claims of housing discrimination the three-part 

test articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973) is applicable.  See Massaro v. Mainlands Section 1 & 

2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th Cir. 1993), 

cert. denied, 513 U.S. 808 (1994).  In essence, the claimant 

must first establish that he is a member of a protected class 

and that others outside his protected class were treated more 

favorably than he in the housing transaction.  If the initial 

burden is met, the burden then shifts to the charged party to 
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articulate some legitimate, non-discriminatory reason for its 

action.  Should the charged party satisfy that burden, the 

claimant may then assert and prove that the alleged legitimate 

reasons for the actions were merely a pretext for 

discrimination.  In this case, Petitioner proved that he is a 

member of a protected class but little else.  Respondent was not 

required to prevent Petitioner from making a poor financial 

decision.  Lenders may be more than willing to loan money a 

debtor cannot repay.  In this instance the initial denial and 

subsequent approval of Petitioner's loan had nothing to do with 

Petitioner's race or ethnic origin.   

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the complaint of 

discrimination filed by Petitioner.  

DONE AND ENTERED this 2nd day of February, 2010, in 

Tallahassee, Leon County, Florida. 

S                                  
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 2nd day of February, 2010. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAMEKCO WEBB, 
 
     Petitioner, 
 
vs. 
 
THE COMMUNITY MERCY CENTER, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-6379 

  
RECOMMENDED ORDER 

     A formal hearing was conducted in this case on January 8, 

2010, in Lake City, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings.   

APPEARANCES 

 For Petitioner:  Camekco Webb, pro se
                      910 Southeast 6th Street 
                      Lake City, Florida  32054 
 
 For Respondent:  Lloyd Peterson, Jr. Esquire 
                      905 Southwest Baya Drive 
                      Lake City, Florida  32025 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner was the subject of housing 

discrimination based on her race in violation of Sections 760.20 

through 760.37, Florida Statutes (2009), Florida Fair Housing 

Act ("the Act").   

 



PRELIMINARY STATEMENT 

 On or about August 12, 2009, Petitioner Camekco Webb 

(Petitioner), an African-American female, filed a housing 

complaint with the Florida Commission on Human Relations (FCHR).  

According to the complaint, on May 26, 2009, The Community Mercy 

Center (Respondent) moved Petitioner's personal property out of 

one apartment and into a smaller apartment without prior notice 

or Petitioner's knowledge and then moved a family of five 

Caucasian individuals into Petitioner's former apartment.   

 On or about November 9, 2009, FCHR issued a Notice of 

Determination of No Cause.  On November 13, 2009, Petitioner 

filed a Petition for Relief with FCHR, seeking an administrative 

hearing to challenge the Determination of No Cause.   

 On November 19, 2009, FCHR referred the petition to the 

Division of Administrative Hearings.  That same day, the 

undersigned issued an Initial Order. 

 On December 10, 2009, the undersigned issued a Notice of 

Hearing, scheduling the hearing for January 8, 2010.   

 When the hearing commenced, one of Respondent's directors, 

Lloyd Peterson, Esquire, made an appearance on behalf of 

Respondent.   

 During the hearing, Petitioner testified on her own behalf 

and presented the testimony of one additional witness.  

Petitioner offered no exhibits for admission into evidence.  
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Respondent presented no witnesses and offered no exhibits for 

admission into evidence.   

 FCHR did not arrange for the appearance of a court 

reporter.  Therefore, a copy of the hearing transcript is not 

available.   

 On January 21, 2010, Petitioner filed an ex-parte 

statement, which is accepted here as a proposed recommended 

order.  On January 25, 2010, the undersigned issued a Notice of 

Ex-Parte Communication relative to Petitioner's statement.   

 As of the date that this Recommended Order was issued, 

Respondent has not filed proposed findings of fact and 

conclusions of law.   

FINDINGS OF FACT 

 1.  Petitioner is an African-American female.  At all times 

relevant here, Petitioner was a single mother with a one-year-

old child.  Petitioner is unemployed but receives disability 

benefits from the Social Security Administration.   

 2.  At all times relevant here, Respondent was a Florida 

non-profit corporation.  In April 2009, Respondent operated an 

apartment complex located in Lake City, Florida.   

 3.  In April 2009, Petitioner signed a lease for Unit No. 

203 in the apartment complex.  She gave Respondent a $400 money 

order for the first month's rent on the one-bedroom apartment.  

Petitioner was not required to pay any other deposit.  At that 
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time, Respondent's office was located on or near the apartment 

complex premises.   

 4.  The lease stated that three individuals could occupy 

the premises.  It also prohibited the use or possession of any 

illegal controlled substance.   

 5.  Petitioner bought some furniture for the apartment.  

She also bought a 52-inch television.   

 6.  After paying her rent in May 2009, Petitioner began 

letting a male friend named Von Powell live with her in the 

apartment.  Petitioner testified that Mr. Powell, who was 

mentally challenged, had just been expelled from a group home.   

 7.  Mr. Powell had been living with Petitioner for about 

two weeks when he took the keys to a car belonging to 

Petitioner's sister.  Because Mr. Powell was driving recklessly 

in the apartment complex, someone called 911.  When the police 

arrived, Mr. Powell ran back upstairs to Petitioner's apartment.   

 8.  The police followed Mr. Powell to Unit No. 203.  When 

they arrived, they asked if they could search the apartment 

because they said that they smelled marijuana and believed Mr. 

Powell was dealing drugs.   

 9.  Petitioner denied that they could smell marijuana in 

her home.  She denied that there were any illegal drugs in the 

apartment.  However, she allowed the police to perform a search.  

The police left after not finding any illegal drugs.   
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 10.  Harley Saradini, a Caucasian, was in charge of 

maintenance for the apartment complex.  Mr. Saradini told 

Petitioner that Mr. Powell would have to move out of the 

apartment.  Petitioner subsequently took Mr. Powell to his 

grandmother's home Gainesville, Florida.   

 11.  A few days later, Mr. Saradini came back to talk to 

Petitioner, asking her to move out for not following the rules 

relating to the use and/or possession of illegal drugs.  

Petitioner refused, stating that she had paid her rent and 

wanted to talk to the landlords, Samuel Taylor and Anthony 

Raburn, both of whom were Caucasian.     

 12.  On or about May 26, 2009, Petitioner and her son went 

to an out-of-town doctor's appointment.  While she was gone, 

Mr. Saradini and two other men entered Petitioner's locked 

apartment and started removing her personal property.   

 13.  A neighbor named Bernard Owens, an African-American 

male, told Mr. Saradini that he should not be in Petitioner's 

apartment when she was not at home.  Mr. Saradini replied that 

Petitioner did not live there anymore and that he was just 

following orders.  Mr. Saradini also stated that a family of 

five needed the larger apartment.   

 14.  Mr. Owens then watched as Mr. Saradini and the men 

gave some of Petitioner's food away and shoved her furniture, 

including the television, down one flight of stairs to the 
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ground floor.  Petitioner's belongings were piled in Unit No. 

104, a smaller, one-bedroom apartment that had never been 

cleaned after the last residents vacated it.   

 15.  During this moving process, Petitioner's couch lost a 

leg.  Additionally, her 52-inch television was dented and 

damaged, resulting in a diminished picture.   

 16.  When Petitioner returned home, she could not get in 

her old apartment, she also had no key to Unit No. 104, and she 

and her child became hysterical.   

 17.  Petitioner eventually called the police who talked to 

Mr. Saradini.  After that conversation, Petitioner was told that 

she could leave her belongings in Unit No. 104 for the night.   

 18.  The next day, Respondent's office staff apologized to 

Petitioner, telling her that she could stay and pay rent to live 

in Unit No. 104.  Petitioner then began cleaning up the new 

apartment.   

 19.  Respondent subsequently moved the Caucasian family 

into Petitioner's former apartment, Unit No. 203.   

 20.  Petitioner did not pay rent after the May 2009 

payment.  When Petitioner asked Respondent's staff about paying 

her rent, she was told to hold it.  Petitioner understood that 

she could pay her rent in cash only and that someone would be 

coming to collect it.   
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 21.  Respondent's staff told Mr. Owens and another neighbor 

to take their rent, cash only, to Respondent's new office 

located in another part of town.  When Mr. Owens and the 

neighbor took money orders to pay their rent at Respondent's new 

office, Respondent's staff would not accept the money orders.  

Instead, Mr. Owens and the neighbor were told that the staff had 

to leave and would be back in a few minutes.  Mr. Owens and the 

neighbor left when the staff did not return in a reasonable 

amount of time.   

 22.  In August 2009, the same people who had worked for 

Respondent told the tenants that everyone would have to sign new 

leases because Respondent was going out of business and the 

apartment complex was starting over with a clean slate.  The 

record is not clear as to the name of the alleged new 

landlord(s) in August 2009.   

 23.  Petitioner signed a new lease for Unit No. 104, but 

paid no rent.  This was the last time that Petitioner had 

contact with Respondent's staff.  Petitioner admitted during the 

hearing that she never felt that Respondent's staff was 

prejudiced against her.   

 24.  In August 2009, Petitioner and her child began living 

in another county with the father of Petitioner's child.  She 

left her personal belongings in Unit No. 104 and kept the door 

locked.   
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 25.  After the tenants signed new leases, several unnamed 

people came to collect rent in cash.  Even the man that ran the 

carwash business across the street claimed to have authority to 

collect rent.   

 26.  In November 2009, Petitioner and her child returned to 

live in Unit No. 104.  She paid to have the utilities turned 

back on, but paid no rent.   

 27.  In December 2009, Respondent's former staff informed 

the tenants that Respondent no longer existed and that everyone 

would have to move out.  Petitioner moved out around the second 

week in December 2009.  She moved into an apartment at another 

location in Lake City.   

 28.  While Petitioner lived in the apartment complex, three 

of the eight units were occupied by African-Americans, including 

Petitioner and Mr. Owens.  Five of the apartments were occupied 

by Caucasians, including Mr. Saradini and the family of five.   

CONCLUSIONS OF LAW 

 29.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case pursuant to Sections 120.569, 120.57(1), and 760.35, 

Florida Statutes (2009).   

 30.  Discrimination in the sale or rental of housing is 

prohibited in Section 760.23, Florida Statutes, as follows in 

relevant part:   
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 760.23  Discrimination in the sale or 
rental of housing and other prohibited 
practices.-- 
 (1)  It is unlawful to refuse to sell 
or rent after the making of a bona fide 
offer, to refuse to negotiate for the sale 
or rental of, or otherwise to make 
unavailable or deny a dwelling to any person 
because of race, color, national origin, 
sex, handicap, familial status, or religion.   
 (2)  It is unlawful to discriminate 
against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.   
 

 31.  In interpreting and applying the Act, FCHR and Florida 

courts regularly seek guidance from federal court decisions 

interpreting similar provisions of federal fair housing laws.  

See Robert Cowen v. Charles Clotfelter and King's Gate Club, 

Inc., Case No. 07-0498, para. 14 (DOAH June 5, 2007).   

 32.  In cases involving a claim of housing discrimination, 

the complainant has the initial burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  See 

§§ 120.57(1)(j) and 760.34(5), Fla. Stat.   

 33.  A prima facie showing of rental housing discrimination 

may be established by direct evidence, statistical evidence or 

circumstantial evidence.  This case presents no direct or 

statistical evidence of housing discrimination.   

 34.  A prima facie case usually comprises circumstantial 

evidence of discriminatory animus, such as proof that the 
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charged party treated persons outside of the protected class, 

who were otherwise similarly situated, more favorably than the 

complainant was treated.  Failure to establish a prima facie 

case of discrimination ends the inquiry.  See Ratliff v. State, 

666 So. 2d 1008, 1013 n.7 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 

(Fla. 1996).   

 35.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the charged party 

to articulate some legitimate, non-discriminatory reason for its 

action.  If the charged party satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the charged party is, in fact, 

merely a pretext for discrimination.  See Massaro v. Mainlands 

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th 

Cir. 1993), cert. denied, 513 U.S. 808 (1994)("Fair housing 

discrimination cases are subject to the three-part test 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973)").   

 36.  In order to present a prima facie case of racial 

discrimination based on disparate treatment, Petitioner needed 

to show the following:  (a) she is a member of a protected 

class; (b) she was qualified to rent an available apartment; (c) 

she was removed from Unit No. 203; and (d) she was treated less 

favorably by Respondent than were similarly situated persons 
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outside the protected class.  See, e.g., Jackson v. Comberg, 

2006 U.S. Dist. LEXIS 66405, *15 (M.D. Fla. Aug. 22, 2006).   

 37.  Petitioner, an African-American, is a member of a 

protected class.  She was qualified to rent Unit No. 203 and was 

renting it when Respondent moved her into a smaller dirty 

apartment without notice.  Petitioner was treated less favorably 

than the Caucasian family that moved into Unit No. 203.  

Accordingly, Petitioner has met her prima facie burden.   

 38.  During the hearing, Petitioner admitted that 

Respondent wanted her to leave the apartment complex because 

Respondent believed she violated the rules by letting 

Mr. Powell, a suspected drug dealer, live with her.  She also 

admitted that she was moved because Respondent wanted to put a 

larger Caucasian family in Unit 203.   

 39.  Petitioner has not proved that these reasons for 

Respondent's actions were a pretext for discrimination.  

Instead, Petitioner admits that her claims are based on 

assumptions relative to Respondent's reason for moving her into 

Unit 104.   

 40.  The greater weight of the evidence indicates that 

Respondent mismanaged the apartment complex in general and that 

Petitioner was evicted without notice from Unit No. 203.  

However, there is no persuasive evidence that Respondent's 

 11



mistreatment of Petitioner was based on intentional racial 

discrimination.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.   

DONE AND ENTERED this 3rd day of February, 2010, in 

Tallahassee, Leon County, Florida. 

S                         
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of February, 2010. 

 
 
COPIES FURNISHED: 
 
Camekco Webb 
910 Southeast 6th Street 
Lake City, Florida  32054 
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Paul Mabile 
The Community Mercy Center 
1120 Southwest Hope Henry Street 
Lake City, Florida  32024 
 
Lloyd E. Peterson, Jr., Esquire 
905 Southwest Baya Drive 
Lake City, Florida  32025 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Derick Daniel, Executive Director 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
KAREN LEE KRASON, 
 
     Petitioner, 
 
vs. 
 
COMMUNITY HOUSING INITIATIVE, 
INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-5222 

  
RECOMMENDED ORDER OF DISMISSAL 

 
A formal hearing was scheduled to be held in this cause on 

December 9, 2009, before J. D. Parrish, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings, in Viera, Florida, at 9:00 a.m.  A Notice of Hearing 

was provided to all parties at their addresses of record.   

APPEARANCES

 For Petitioner:  No Appearance 
 
 For Respondent:  Nicole Tenpenny, Executive Director 
                      Community Housing Initiative, Inc. 
                      Post Office Box 410522 
                      Melbourne, Florida  32941-0522 
 

STATEMENT OF THE ISSUE

The issue in this case is whether Respondent, Community 

Housing Initiative, Inc. (Respondent), committed a discriminatory 

housing practice against Petitioner, Karen Lee Krason (Petitioner), 

in violation of Chapter 760, Florida Statutes (2008).   



PRELIMINARY STATEMENT 

 On August 5, 2009, the Florida Commission on Human 

Relations (Commission) issued a Notice of Determination of No 

Cause regarding Petitioner's complaint against Respondent.  

Thereafter, Petitioner timely filed a Petition for Relief that 

was transmitted to the Division of Administrative Hearings 

(DOAH) for formal proceedings on September 23, 2009.  Petitioner 

alleged that she had been denied assistance based upon her race 

and that Respondent, in denying her request, had violated 

provisions of Florida law related to unlawful housing practices.   

The case was scheduled for formal hearing on December 9, 

2009, and notice of the hearing was provided to all parties at 

their addresses of record.  On December 7, 2009, Petitioner 

sought a continuance of the hearing.  The request was deemed 

untimely and insufficient.  An Order Denying Continuance of 

Final Hearing was entered and all parties were advised by 

telephone of the ruling.  When contacted, Petitioner 

acknowledged that the hearing would continue as scheduled.  At 

the noticed time and place for the hearing, Petitioner did not 

appear.  After waiting approximately thirty minutes for 

Petitioner to appear or to contact DOAH to explain the delay in 

appearing, the hearing record was closed after Nicole Tenpenny 

spoke on behalf of Respondent.  A transcript of the proceeding 

will not be filed in this cause.   
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FINDINGS OF FACT

1.  On or about June 11, 2009, Petitioner filed a Housing 

Discrimination Complaint with the Commission. 

2.  Pursuant to the Commission's procedure, an 

investigation of the matter was completed that resulted in a 

Notice of Determination of No Cause.  Essentially, the 

Commission found that based upon the allegations raised by 

Petitioner there was no cause from which it could be found that 

Respondent had violated the Florida Fair Housing Act.   

3.  Thereafter, Petitioner elected to file a Petition for 

Relief to challenge the determination and to seek relief against 

Respondent for the alleged violation.  The Commission then 

forwarded the matter to DOAH for formal proceedings. 

4.  DOAH issued a Notice of Hearing that was provided to 

all parties at their addresses of record.  The postal service 

did not return the notices as undelivered.  It is presumed the 

parties received notice of the hearing date, time, and location.  

Petitioner did not appear at the hearing. 

CONCLUSIONS OF LAW

5.  DOAH has jurisdiction over the parties to, and the 

subject matter of, these proceedings.  §§ 120.569 and 120.57(1), 

Fla. Stat. (2009). 
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6.  Under the Florida Fair Housing Act (the act) it is 

unlawful to discriminate in financing, sale or rental of 

housing. 

7.  In this matter, Petitioner bears the initial burden of 

proof to establish a prima facie case of discrimination by a 

preponderance of the evidence.  Generally, once a complainant 

establishes membership in a protected class and proof that he or 

she was treated differently than others not in the class, the 

burden of proof then shifts requiring the offending party to 

articulate a nondiscriminatory motive or objective for the 

alleged discriminatory conduct.  If, however, the complainant 

(in this case the Petitioner) fails to establish a prima facie 

case of discrimination, the matter ends.  See National 

Industries, Inc. v. Commission on Human Relations, 527 So. 2d 

894 (Fla. 5th DCA 1988).  

8.  In light of Petitioner's failure to present evidence, 

she has failed to meet her initial burden of proof.  

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a final order dismissing Petitioner's claim of 

discrimination.  
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DONE AND ENTERED this 4th day of February, 2010, in 

Tallahassee, Leon County, Florida. 

S                                 
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of February, 2010. 

 
 
COPIES FURNISHED: 
 
Karen Lee Krason 
1715 Erin Court Northeast 
Palm Bay, Florida  32905 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
COPIES FURNISHED BY CERTIFIED MAIL 
 
Nicole Tenpenny, Registered Agent 
Community Housing Initiative, Inc. 
3033 College Wood Drive 
Melbourne, Florida 32941 
(Certified No. 91 7108 2133 3935 7995 3000) 
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Nicole Tenpenny, Registered Agent 
Community Housing Initiative, Inc. 
Post Office Box 410522 
Melbourne, Florida 32941-0522 
(Certified No. 91 7108 2133 3935 7995 2997) 
 
Michael Rogers, Officer/Director 
Community Housing Initiative, Inc. 
1890 Palm Bay Road, Northeast 
Palm Bay, Florida 32905 
(Certified No. 91 7108 2133 3935 7995 2980) 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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