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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SUSIE M. WALTON BANKS, 
 
     Petitioner, 
 
vs. 
 
CIVIGENICS/COMMUNITY 
EDUCATION CENTERS, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-4875 

 
RECOMMENDED ORDER 

 
 A hearing was held pursuant to notice, on September 1, 2, 

and 24, 2009, in Gainesville, Florida, and on October 21, 2009, 

via video-conferencing with sites in Gainesville and 

Tallahassee, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros.     

APPEARANCES 

     For Petitioner:  Ted Nichols, Esquire 
                      Nichols Law Firm, P.A. 
                      Post Office Box 357055 
                      Gainesville, Florida  32635-7055 
                        
     For Respondent:  Richard N. Margulies, Esquire 
                      Jackson Lewis, LLP 
                      245 Riverside Avenue, Suite 450 
                      Jacksonville, Florida  32202 
                       

 
 
 



STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Complaint of Discrimination 

filed by Petitioner on February 20, 2008. 

PRELIMINARY STATEMENT 

On February 20, 2008, Petitioner, Susie M. Walton Banks, 

filed an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that 

Respondent, Civigenics/Community Education Centers, violated 

Section 760.10, Florida Statutes, by discriminating against her 

on the basis of race and gender.  The Employment Complaint of 

Discrimination alleged that Petitioner was subject to disparate 

treatment and was involuntarily demoted.   

The allegations were investigated and on August 25, 2008, 

FCHR issued its Determination: No Cause and a Notice of 

Determination:  No Cause.  A Petition for Relief was filed by 

Petitioner on September 26, 2008.1/   

FCHR transmitted the case to the Division of Administrative 

Hearings on or about September 30, 2008.  A Notice of Hearing 

was issued setting the case for formal hearing on December 11, 

2008.  Motions for continuance were granted and the case was 

ultimately set for hearing on September 1 and 2, 2009.  The 

hearing commenced but was not completed on those dates, resumed 
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on September 24, 2009, and continued until its conclusion on 

October 21, 2009.  

At hearing, Petitioner testified on her own behalf.  

Petitioner’s Exhibits numbered 1A-B, 2A-G, 3A-G, 4A-J, 6A-B,  

7A-E, 8A-D, 9A-G, 10, 11A-F, 12A-G, 13A-D, 14A, 15A-C, 16A and 

17A-B were admitted into evidence.  Petitioner’s Exhibits 

numbered 11G and 18 through 20 were rejected.  Respondent 

presented the testimony of Michael Walker and Dan Eberline.  

Respondent’s Exhibits numbered 1 through 21 were admitted into 

evidence.     

A seven-volume Transcript was filed on November 6, 2009.  

The parties filed a Joint Motion for Extension of Time to submit 

proposed recommended orders, which was granted.  The parties 

timely filed Proposed Recommended Orders.   

FINDINGS OF FACT 

1.  Petitioner is an African-American female who was hired 

by Respondent on August 2, 2004, as the Program Director of 

Respondent’s Substance Abuse Treatment Program located at 

Lancaster Correctional Institution (LCI) in Trenton, Florida.   

2.  Respondent, Civigenics Community Education Centers 

(Civigenics), is an employer within the meaning of the Florida 

Civil Rights Act.  Civigenics is a provider of offender in-

prison treatment services.  Under contracts with the Florida 
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Department of Corrections (DOC), Respondent provides substance 

abuse programs designed to reduce recidivism of inmates. 

3.  DOC has contracts with various providers throughout 

Florida to provide such substance abuse services in its 

correctional facilities.  At the time Petitioner was hired by 

Respondent as the Program Director at LCI, that program was one 

of 11 of Respondent’s programs under contract with DOC.  These 

11 programs were under the direction of Michael Walker, State 

Director for Respondent.   

4.  Respondent provides treatment services under two types 

of programs: Modality 1 and Modality 2.  Modality 1 is an 

intensive outpatient program for inmates.  Inmates in a Modality 

1 program are involved with the program for half a day, then 

have a work assignment the other half of the day.  A modality 2 

program is a residential program in which the inmates are 

involved in the program all day long, six-to-seven days a week.  

Of Respondent’s 11 programs, only two are Modality 2 programs.  

One of the Modality 2 programs is at Gainesville Correctional 

Institution (GCI).  At the time Petitioner was employed by 

Respondent as Program Director of the program at LCI, the 

program was a Modality I program.   

5.  Dan Eberline is a correctional program administrator 

for DOC.  Mr. Eberline’s responsibilities include contract 

management, oversight, auditing and follow-up as the liaison 
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between DOC and Respondent.  Mr. Eberline has been employed with 

DOC for 20 years and worked with Petitioner since 2001, when she 

was clinical director for a Modality 2 program at another 

private company.  Under Respondent’s contract with DOC, 

Mr. Eberline must approve of the hiring of all Program 

Directors.  He interviewed Petitioner and a white male for the 

LCI position, and approved of Petitioner’s hiring in 2004.  When 

hired, she replaced a white male as the Program Director at LCI.  

Petitioner was already in the Program Director position when 

Mr. Walker became State Director of Respondent in 2005.  Of the 

11 Program Directors, six were women of which three were 

African-American women.  Two of the African-American women were 

hired by Mr. Walker.         

6.  Petitioner holds a bachelor’s degree from the 

University of Florida in sociology, and a Master of Arts in 

Addictive Disorders from the Breining Institute, which is a 

distance-learning program under the Florida Certification Board.  

She is a Certified Addictions Professional from the 

Certification Board for Addiction Professionals of Florida    

and is a member of the Addiction Advisory Board. 

7.  At any given time, approximately 70 inmates were 

enrolled in the program at LCI.  The inmates at LCI were 

youthful offenders, ranging from 18-to-24 years old. 
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8.  As Program Director at LCI, Petitioner supervised a 

staff of three counselors and an administrative assistant.  As 

Program Director, Petitioner was responsible for ensuring that 

her staff was properly trained in group therapy, individual 

therapy, and for making psychosocial assessments of the inmates 

under their care.  She was also responsible for ensuring the 

accuracy of the database and of certain reports that the program 

provided to DOC. 

9.  During the time period in question, there were two 

contracts between Respondent and DOC.  The first contract was in 

effect from October 2001 through October 2006.  The second 

contract became effective October 2006, with an ending date of 

September 30, 2011.   

10.  Beginning in the year 2000, DOC standardized all of 

Respondent’s programs as to the performance measures used, the 

maintenance of files, reports, and training.  According to 

Mr. Eberline, his fundamental role was to monitor the contract 

and then to compare the contract with the delivery of services. 

11.  To measure the effectiveness of Respondent’s Modality 

1 and Modality 2 programs, Mr. Eberline conducted audits of each 

program’s files and reports.  He monitored each program in 

routine and special site visits, and in a comprehensive annual 

audit, to ensure that each program was meeting contract 

standards.  Mr. Eberline would, in turn, provide reports of 
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those audits to his supervisor, Kim Riley.  The reports are 

provided to the Florida Legislature for purposes of receiving 

funding.   

12.  The most critical standard each program must meet is a 

successful completion rate for inmates who participate in 

Respondent’s programs.  This standard of measure is used by DOC 

to determine the effectiveness of treatment.  In the second 

contract (beginning October 2006), the successful completion 

rate was specified at 80 percent for Modality 1 programs and 60 

percent for Modality 2 programs. 

13.  The first contract (ending October 2006) did not 

specify a completion rate of 80 percent.  However, the 

preponderance of the evidence established that while not 

codified in the earlier contract, there was nonetheless an 

expectation that each Modality 1 program, such as at LCI, would 

meet an 80 percent successful completion rate standard.  An 80 

percent successful completion rate was considered standard in 

the industry, discussed at staff meetings, was part of a program 

director’s training, and referenced in Mr. Eberline’s program 

reports. 

14.  The completion rate standard measures the number of 

inmates enrolled in a Modality 1 program who completed the 

program after a recommendation from the clinical staff.  These 

inmates were discharged or coded as having completed the 
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treatment program.  Not all inmates, however, complete the 

program for a number of reasons.  For example, an inmate may be 

unable to participate in and have to withdraw from the program 

because he must go to court, for a medical or mental health 

reason, or because the inmate must go into protective 

confinement. 

15.  Additionally, an inmate may receive a Disciplinary 

Report (DR) from prison staff and be discharged from the program 

for behavior that is not considered “related to the program.”  

That is, the DR is for behavior that the treatment program is 

not designed to impact.  The inmate is considered to be 

administratively discharged (coded ADM) if the program director 

determines the behavior can be further addressed through the 

program. 

16.  Conversely, an inmate may receive a DR for behavior 

that is considered program related (e.g., behavior that the 

treatment program is designed to impact) such as a positive drug 

screen, a threat of violence, or one of the other “cardinal” 

rule violations.  Also, an inmate may be unsuccessfully 

discharged for other behaviors considered “major” rule 

violations such as sexually acting out, assault, fighting, 

threats of violence, or breaking confidentiality of inmates.  

The inmate would receive an unsuccessful discharge from the 
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program (coded UNS) because the program has not been successful 

in impacting the inmate’s behavior.   

17.  DOC electronically maintains information regarding DRs 

issued to inmates on the Offender Based Information System 

(OBIS).  The Program Director for each program reviews the 

information on OBIS, in a read-only format, about an inmate’s 

DRs which states the nature of the DR, and what type of behavior 

or conduct was involved.  The Program Director can read the DR 

as well as the narrative of the DOC employee who issued the DR, 

to find out what actually occurred.   

18.  The determination as to whether a disciplinary 

infraction which results in an inmate’s dismissal from the 

program is or is not related to the program and properly coded 

as an ADM or UNS discharge, is the responsibility of the Program 

Director.  It is also the Program Director’s responsibility to 

ensure that the reports used to calculate the completion and 

discharge rate for inmates enrolled in the program are correct. 

19.  While the data reflecting the coding determination 

might be entered by support personnel, only the Program Director 

can make the coding determination because of his or her training 

and certification.  According to Mr. Eberline, it would be 

unethical to leave such a determination to a person who is 

neither qualified nor licensed to make that decision.   
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20.  Every month, a report which lists those inmates who 

have successfully completed the program, and those inmates who 

received an ADM discharge or a UNS discharge, is submitted to 

DOC.  This report, called a “PPC41” is used to calculate the 

completion rate.  The Program Director must sign off on the 

PPC41 before it is sent to Mr. Walker, and in turn to 

Mr. Eberline.  It is the Program Director’s responsibility to 

ensure that the document is sent and that the information 

contained in the PPC41 is accurate. 

21.  At hearing, Petitioner testified that her 

administrative assistant was the person who made the coding 

determinations, and entered them into the computer system.  

Petitioner signed off on these reports, but did not make an 

independent review of their content.  She simply verified that 

they were being sent to Mr. Walker and Mr. Eberline.   

22.  Prior to the hearing, Mr. Walker and Mr. Eberline were 

not aware that Petitioner was allowing clerical staff to 

determine the codes on the PPC41s.  Both Mr. Walker and 

Mr. Eberline expressed concern and disapproval that Petitioner 

did not review the PPC41s for content and that the coding was 

done by her assistant.  Since this information was revealed to 

them during the hearing, it could not have been the basis for 

the employment actions taken by Respondent.  It may, however, 

explain some of the errors which will be discussed.   
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23.  Under the formula utilized by Respondent and DOC to 

measure the completion rate, the number of inmates who 

successfully complete the program are first identified.  From 

that number, the number of inmates who are coded as ADM 

(administrative discharge) are factored out or subtracted.  That 

number is then compared to the number of inmates who are coded 

as UNS (unsuccessful discharge).  These two numbers are then 

compared to the number of inmates who have successfully 

completed the program.  The administrative discharges do not 

impair or lower a program’s completion rate.  The more 

discharges that are coded as ADMs, the higher the program’s 

completion rate.  For that reason, if an inmate’s discharge is 

improperly or incorrectly coded as an ADM rather than UNS, an 

incorrect completion rate will result. 

24.  The Program Director submits the monthly PPC41s to DOC 

throughout the course of the fiscal year.  These monthly reports 

provide a monthly snapshot as to whether or not a program is 

meeting the contractual standard.  The monthly report may 

identify the need to intensify services or change the format by 

which the program is providing treatment to inmates to better 

impact their behavior.  Consequently, the completion rate may 

vary from month to month, with a final completion rate 

calculated at the end of each fiscal year. 
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25.  At the end of each fiscal year, DOC tabulates all of 

the discharge information reflected in each program’s PPC41s, 

audits the discharge codes, and calculates a final completion 

rate for all programs.  These calculations are made in 

Tallahassee without involvement of Mr. Walker or Mr. Eberline, 

and without any knowledge of the identity of the particular 

program director at any particular facility. 

26.  In April 2005, an annual comprehensive audit of the 

program at LCI was conducted by Mr. Eberline.  LCI’s completion 

rate was determined to be 54.4 percent.  Mr. Eberline’s 

monitoring report noted, “This is a low completion rate when 

compared to similar Modality I programs.  The youthful offender 

inmates are a difficult population to work with, however, a 

formal plan to increase the completion rate is encouraged.” 

27.  LCI was issued its first Corrective Action Plan (CAP) 

to address several items.  On June 14, 2005, Mr. Eberline 

determined that all elements of the CAP were met. 

28.  In April 2006, Mr. Eberline conducted the annual 

comprehensive audit of the program at LCI.  The audit revealed 

that the completion rate for the program had gone down from 54.4 

percent to 52 percent.  While no CAP was required, 

Mr. Eberline’s report included the following: “The past twelve 

month program completion rate is 52 percent adjusted for 

administrative discharges as compared to 54.4 percent last year.  
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It is recommended that an internal institutional review be 

initiated to provide suggestions on how to improve this program 

completion rate.” 

29.  In response to these comments, Mr. Walker convened an 

institutional review of this situation.  He brought together 

security, classification, administrative staff, Petitioner and 

himself in an effort to determine how Respondent could more 

positively impact the completion rate in the program at LCI.   

30.  In December 2006, Mr. Eberline conducted a routine 

follow-up visit to LCI.  His report of the visit notes that the 

Warden was concerned with the program completion rate of 48 

percent for fiscal year 2005-2006.2/  His report also noted that 

because there were deficiencies in basic file format, additional 

training was required to ensure that “staff is following 

acceptable file format.” 

31.  As a result of those comments, Mr. Walker discussed 

with Petitioner file format and the proper order of documents in 

the files. 

32.  Mr. Eberline conducted a routine site visit at LCI in 

February 2007.  He was concerned that LCI’s completion rate had 

dramatically increased from 48 percent to over 80 percent in 

just five months.  Mr. Eberline, Mr. Walker, and the Assistant 

Warden were all concerned with this sudden dramatic increase in 

completion rates.  Mr. Eberline suspected that the ADM coding 
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might have been overused resulting in a manipulation of the code 

so as to artificially increase the completion rate of the 

program.   

33.  Using the OBIS system, Mr. Eberline, Mr. Walker, and 

Petitioner reviewed and analyzed the coding determinations for 

those files, in excess of 40, in which a clinical decision had 

to have been made.  Once the discharge codes were re-evaluated, 

the completion rate dropped to 60 percent.   

34.  It was at this time that Mr. Eberline brought up 

concerns to Mr. Walker about Petitioner’s performance in regard 

to program completion rates, and the need for a change in 

leadership.  Mr. Eberline was being questioned by his supervisor 

at DOC about steps he was taking to address the low completion 

rate at LCI.  In turn, Mr. Walker was hearing these same 

questions and concerns from Mr. Eberline. 

35.  At Mr. Eberline’s request, Mr. Walker wrote a second 

CAP which was put in place on February 20, 2007.  This CAP was 

directed at Petitioner and concerned “client discharges being 

inappropriately coded as ADM 83.”   

36.  Mr. Eberline conducted a follow-up review on May 21, 

2007.  His report concluded that training had been completed 

with staff and, as a result, the assignment of proper discharge 

codes was being used and reported.  His report notes that the 

completion rates would continue to be monitored. 
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37.  On the same date, Mr. Eberline conducted a 

comprehensive, annual audit of Lancaster.  The annual audit 

covered nine months from July 1, 2006, through April 14, 2007.  

Annual audits did not necessarily coincide with the fiscal year 

(July 1 through June 30).  During this audit, it was determined 

that the completion rate at LCI was 67.4 percent at that point 

in the fiscal year.  The completion rate for fiscal year 2006-

2007 for LCI was calculated by DOC to be 65.2 percent. 

38.  At that point, the 80 percent standard had been 

codified in the contract between Respondent and DOC.  

Mr. Eberline recommended in his audit report that “continued 

effort be focused on improving the completion rate up to and 

exceeding the performance measure specified in the contract.”   

39.  In April 2007, Civigenics was bought by Community 

Education Centers.  On May 4, 2007, a meeting was held by 

Mr. Eberline and Mr. Walker of all Program Directors, including 

Petitioner.  At this meeting, Mr. Eberline discussed data entry 

concerns and completion rates.  Mr. Eberline expressed his 

increasing concern about the overuse of administrative discharge 

codes.  He also informed Mr. Walker that the contract was in 

jeopardy because of the low completion rate. 

40.  In July 2007, Mr. Walker believed that the program at 

LCI would not reach the contractual standard of 80 percent.  He 

felt that 70 percent was “reachable.”  He approached 
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Mr. Eberline, who informed him that the matter would have to be 

addressed to Kim Riley, Chief of the Bureau of Substance Abuse 

Programs at DOC.   

41.  Mr. Walker then wrote a letter to Ms. Riley, 

requesting an adjustment in the contract performance measure for 

LCI to be reduced from 80 percent to 70 percent.  The letter 

stated in part: 

This program provides services to a male 
Youthful Offender population which has a 
high degree of need for confinement for the 
safety and security of the institution.  We 
wish to request an adjustment of 10% which 
would then require that we maintain a 
program completion rate of at least 70% 
within this program servicing this special 
population.  
 

     42.  Mr. Walker had never made a similar request for any of 

the other programs under his supervision.  Petitioner was aware 

of Mr. Walker’s request to lower the standard. 

     43.  On July 16, 2007, a special meeting was convened at 

LCI to discuss continuing concerns about the program’s 

completion rate.  The meeting was attended by the prison warden 

and other prison administrators, Mr. Walker, Mr. Eberline, 

Petitioner and one of her staff.  Mr. Eberline made it clear 

that since the completion rate was directly tied to legislative 

funding, the program at LCI was in jeopardy of being shut down. 

     44.  Following the special meeting, Mr. Eberline wrote a 

report which read in pertinent part: 
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     The special needs of the youthful 
offender inmate being served by the 
substance abuse modality I program were 
discussed.  Disciplinary action resulting 
from inmate behavior issues was determined 
to be the primary reason for an inmate’s 
unsuccessful discharge.  The inmate’s 
resistance to treatment was also a 
contributing factor.  The number of low 
ranking mandatory inmates available for 
enrollment was discussed and will be 
reviewed for remedy.  All were in agreement 
that little could be done to impact the 
institution’s disciplinary system dealing 
with enrolled inmate’s behavior issues.  
 
     It is recommended that the program 
director and staff review options on how to 
impact program participant’s behavior 
through a more intensive treatment regiment.  
The program is requested to review and 
restructure the readiness group service 
delivery to identify motivated inmates for 
program enrollment.  
 
     A (CAP) Corrective Action Plan will be 
required to address these concerns and 
recommendations. The CAP shall be submitted 
on or before August 13, 2007.    
 

     45.  Mr. Walker sent an e-mail to Petitioner instructing 

her as follows:  “In addition to your regular end of the month 

PPC 41 report, please order an additional PPC 41 report which 

covers your program components from July 1, 2006 through 

June 30, 2007.  Ensure that all data is accurate. . . ." 

     46.  In response, Petitioner created a chart in which she 

calculated the completion rate to be 84.10 percent for July 2006 

to June 2007.  This conflicts with the completion rate 

calculated by DOC which shows a 65.2 percent for the same time 
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period.  The preponderance of the evidence indicates that 

Petitioner’s calculation of a completion rate of 84.10 percent 

is inaccurate.  The completion rates for the program at LCI as 

calculated by DOC were 47.7 percent for 2005-2006 and 65.2 

percent for 2006-2007. 

     47.  Mr. Walker began receiving criticism from Mr. Eberline 

and Mr. Walker’s supervisor, Ms. Worthington, about the low 

completion rate at LCI.  He was told that if he was not able to 

increase the completion rate at LCI, that they, DOC, would find 

someone who would. 

     48.  In early September 2007, Mr. Eberline conducted a 

routine visit to LCI and again found miscoding errors.  

Mr. Walker verbally informed Petitioner that staff performance 

ratings would be reviewed and would be associated with meeting 

the 70 percent completion rate as specified in the contract and 

that, should this standard not be met, staff would be placed on 

probationary status and additional corrective actions taken.  

This admonition was contained in writing in the CAP that 

Mr. Walker prepared in early September. 

     49.  At some point between early September and early 

October, Mr. Eberline recommended to Mr. Walker that Petitioner 

be removed as Program Director because of the program’s 

consistent lack of meeting the performance standards, the need 

for multiple CAPs, and miscoding issues.   
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     50.  Mr. Walker discussed this with his supervisor, 

Ms. Worthington.  He recommended that Petitioner not be 

terminated.  There were two open counselor positions, one of 

which was located in Gainesville.  Mr. Walker offered Petitioner 

a demotion to a counselor position and made an effort to keep 

her salary as high as possible.   

     51.  Mr. Walker had to get approval from Mr. Eberline for 

this transfer; Mr. Eberline reluctantly approved the transfer.  

Ms. Worthington agreed with Mr. Walker’s recommendation.   

     52.  On October 4, 2007, Petitioner was removed as Program 

Director and replaced by Vernon Burgess, a white male, who was 

at that time the Program Director at GCI.  The program at LCI 

was still under the CAP, which was ultimately successfully 

completed in November 2007. 

     53.  On November 19, 2007, the program at LCI was closed.  

When the program at LCI closed, Mr. Burgess resumed his former 

position as Program Director at GCI.  All of the other employees 

in the program at LCI were laid off. 

     54.  On December 18, 2007, Petitioner wrote a letter to 

Mr. Walker requesting a written explanation regarding her 

demotion.  Petitioner wrote that she had not been given an 

opportunity to address the adverse actions taken against her.  

Her letter did not raise any allegation of discrimination on the 

basis of race or gender.   
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     55.  Mr. Walker met with Petitioner in December 2007.  

Mr. Walker informed her that if she had an issue with her 

demotion, that there was a grievance procedure she could pursue 

if she felt she needed to do so. 

     56.  Petitioner did not file a grievance with Respondent.  

Petitioner filed a Charge of Employment Discrimination with FCHR 

which gave rise to this proceeding. 

The Gainesville Program  

57.  Respondent operates a Modality 2 program at 

Gainesville Correctional Institution (GCI).  In 2006, an audit 

was conducted at GCI by Mr. Eberline at about the same time he 

conducted the annual comprehensive audit at LCI.  The program at 

GCI had declined from the prior year’s completion rate of 71 

percent to 51 percent.  The performance standard for a Modality 

2 program was 60 percent, in contrast to the higher standard for 

Modality 1 programs.   

58.  As a result of this drop in completion rates, a 

special meeting took place including Mr. Eberline, Mr. Walker, 

Mr. Burgess, the Program Director at GCI, and the prison 

administration.  This special meeting was similar to the special 

meeting held at LCI to address improving completion rates.  

Unlike Modality 1 programs, there are no administrative 

discharge codes in a Modality 2 program.  Thus, there was no 
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issue relating to overuse of the ADM code, but there was a 

completion rate issue. 

59.  The meeting focused on taking immediate steps to 

improve the completion rate, focusing on inmates at risk for 

obtaining disciplinary reports.  By the time the meeting was 

held, the completion rate had begun to improve.  Mr. Walker 

instituted a CAP for the GCI program although Mr. Eberline did 

not require one.  The completion rate for GCI improved in 

approximately a three-month period. 

60.  According to DOC’s calculation, GCI had a completion 

rate of 79.1 percent for fiscal year 2006-2007.  This exceeded 

the contract standard of 60 percent. 

61.  All of Respondent’s Program Directors have the same 

access to the OBIS system, must meet the same reporting 

standards, receive the same training, and must meet contractual 

standards set forth in the contract between DOC and Respondent. 

CONCLUSIONS OF LAW 
 

 62.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569 and 120.57, Fla. Stat. (2009).       

63.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

race or sex (gender). 

 21



64.  In discrimination cases alleging disparate treatment, 

the Petitioner generally bears the burden of proof established 

by the United States Supreme Court in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).  Under this well 

established model of proof, the complainant bears the initial 

burden of establishing a prima facie case of discrimination.3/ 

When the charging party, i.e., Petitioner, is able to make out a 

prima facie case, the burden to go forward shifts to the 

employer to articulate a legitimate, non-discriminatory 

explanation for the employment action.  See Department of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991) 

(court discusses shifting burdens of proof in discrimination 

cases).  The employer has the burden of production, not 

persuasion, and need only persuade the finder of fact that the 

decision was non-discriminatory.  Id.; Alexander v. Fulton 

County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  The employee 

must then come forward with specific evidence demonstrating that 

the reasons given by the employer are a pretext for 

discrimination.  "The employee must satisfy this burden by 

showing directly that a discriminatory reason more likely than 

not motivated the decision, or indirectly by showing that the 

proffered reason for the employment decision is not worthy of 

belief."  Department of Corrections v. Chandler, supra at 1186;  
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Alexander v. Fulton County, Georgia, supra.  Petitioner has not 

met this burden. 

65.  To establish a prima facie case regarding Petitioner’s 

allegation that Respondent failed to promote her because of her 

race, Petitioner must prove that: (1) she is a member of a 

protected class; (2) she was subject to an adverse employment 

action; (3) Respondent treated similarly situated employees, who 

are not members of the protected class, more favorably; and (4) 

she was qualified for the job or benefit at issue.  See 

McDonnell, supra; Gillis v. Georgia Department of Corrections, 

400 F.3d 883 (11th Cir. 2005).4/

66.  Petitioner meets the first and second elements in that 

she is African-American and was demoted.  As for the fourth 

element, Petitioner was presumably qualified as she was hired 

for the Program Director job.  However, Petitioner did not prove 

the third element, that similarly situated employees who are not 

members of the protected class were treated more favorably.   

67.  Petitioner asserts that she was treated less favorably 

than her white male counterpart, Mr. Burgess.  First, Petitioner 

alleges that Mr. Burgess was treated more favorably when the 

completion rates for his program at GCI was below contractual 

standards compared to how Petitioner was treated when the 

program at LCI was not meeting completion rate standards.  

Secondly, when Petitioner was demoted and transferred to GCI, 
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Mr. Burgess was moved to the LCI Program Director position, 

which he held briefly until that program’s closure. 

68.  At both LCI and GCI, special meetings were convened in 

an effort to redirect the efforts in these programs to reach the 

desired result of higher completion rates.  The completion rate 

program problems at GCI were rectified quickly, whereas the 

problems at LCI, where Petitioner was Program Director, were 

long-term and spanned more than two fiscal years.   

69.  The preponderance of the evidence established that 

Petitioner was demoted from her position as Program Director at 

LCI because for nearly three years, the program at LCI was the 

lowest performing of Respondent’s 11 programs under contract 

with DOC.  The low completion rate at LCI was the reason 

Mr. Walker requested DOC to lower the contractual standard from 

80 percent to 70 percent.  Despite this lower standard, LCI 

still did not achieve the contractual standard. 

70.  Mr. Eberline, who is an employee of DOC, not of 

Respondent, insisted to Mr. Walker and Mr. Walker’s supervisor, 

Ms. Worthington, that Petitioner be removed from the Program 

Director position or DOC would terminate the contract with 

Respondent as legislative funding would be lost.   

71.  Despite Mr. Eberline’s insistence, Mr. Walker 

essentially “went to bat” for Petitioner and instead of firing 

her as Mr. Eberline wanted, transferred Petitioner to a 
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counselor’s job.  He also made an effort to keep her salary as 

high as possible, and has encouraged her to apply for at least 

one other Program Director job.  While this was a demotion, 

Petitioner is still employed with Respondent in her field.  In 

contrast, her former co-workers at LCI were laid-off when that 

program closed. 

72.  Applying the McDonnell analysis, Petitioner did not 

establish a prima facie case of race or sex discrimination in 

regard to her allegations that Respondent demoted her because of 

her race or sex. 

73.  Even assuming that Petitioner had demonstrated a prima 

facie case, Respondent demonstrated a legitimate, non-

discriminatory reason for her demotion:  that the program over 

which she was Program Director consistently did not meet the 

appropriate completion rate standards, despite training and 

opportunities for improvement through corrective action plans. 

74.  Petitioner believes that the completion rates relied 

upon by Respondent were erroneous and that they were, in 

reality, higher.  The “official” completion rates were 

calculated by DOC.  There is no competent evidence that they are 

incorrect.  Petitioner did not come forward with specific 

evidence that the reasons given by Respondent are a pretext for 

discrimination.  She did not show that a discriminatory reason 
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more likely than not motivated the decision, or that the 

proffered reason given by Respondent is not worthy of belief. 

75.  Moreover, the important issue is whether Respondent 

intentionally discriminated against Petitioner in taking the 

action of demoting and transferring her.  Thus, even if there 

were errors in the percentages calculated by DOC, there is no 

evidence that Respondent manipulated those numbers for the 

purpose of discriminating against Petitioner because of her race 

or gender.  See also Department of Corrections v. Chandler, 

supra at 1187, quoting Nix v. WLCY Radio/Rahall Communications, 

738 F.2d 11811, 1187 (11th Cir. 1984) (“The employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason.”).   

76.  Finally, whether or not Respondent followed its 

internal procedures regarding Petitioner's demotion is not 

relevant unless its actions are based upon unlawful 

discrimination.  There is no competent evidence that Respondent 

based its actions regarding Petitioner on discriminatory 

reasons.   

77.  In summary, Petitioner has failed to carry her burden 

of proof that Respondent engaged in unlawful discrimination 

toward her on the basis of her race or gender.     
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RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    

DONE AND ENTERED this 26th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675    
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of January, 2010. 

 
 

ENDNOTES 
 
1/  Petitioner also filed an employment charge of discrimination 
against the Florida Department of Corrections.  That case was 
also transmitted to DOAH and assigned Case No. 08-4878.  On 
October 30, 2008, Administrative Law Judge T. Kent Wetherell, 
II, entered a Recommended Order of Dismissal.  A Final Order of 
Dismissal was issued by FCHR on January 12, 2009. 
 
2/  The official completion rate as calculated by DOC was 47.7 
percent for fiscal year 2005-2006. 
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3/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 
1994). 
 
4/  In its Proposed Recommended Order, Respondent asserts that 
it is not necessary or appropriate to address whether or not 
Petitioner established a prima facie case, as the case was heard 
in full.  Respondent asserts that the only relevant inquiry is 
the ultimate factual issue of intentional discrimination.  In 
support of this position, Respondent cites federal cases in 
which a motion to dismiss was made as to whether a prima facie 
case had been made, and the motion denied by the federal court.  
The undersigned has reviewed the cases cited by Respondent as 
authority for this proposition and has determined that it would 
not be appropriate in the instant case, in which the undersigned 
has only recommended order authority, to bypass the analysis as 
set forth in McDonnell.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.      
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JACQUES PIERRE, 
 
     Petitioner, 
 
vs. 
 
SECURITY SERVICES OF AMERICA, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-3937 

  
RECOMMENDED ORDER 

 
A final hearing was held in this case on September 25, 

2009, by video teleconference at sites in Tallahassee and Miami, 

Florida, before Eleanor M. Hunter, Administrative Law Judge with 

the Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Erwin Rosenberg, Esquire 
                      Post Office Box 416433 
                      Miami Beach, Florida  33141 

 
     For Respondent:  Ronald G. Polly, Esquire 
                      Hawkins & Parnell, LLP 
                      4000 SunTrust Plaza 
                      303 Peachtree Street, Northeast 
                      Atlanta, Georgia  30308-3243 

 
STATEMENT OF THE ISSUE 

 
The issue is whether Respondent engaged in an unlawful 

employment practice by retaliating against Petitioner for filing 

a charge of discrimination. 



PRELIMINARY STATEMENT 

Petitioner, Jacques Pierre (Mr. Pierre), filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(Commission) dated October 3, 2006.  Mr. Pierre alleged 

retaliation for a previous complaint of discrimination based on 

race (black) and national origin (Haitian). 

The Commission investigated the complaint and on July 2, 

2008, issued its "Notice of Determination: Cause."  Mr. Pierre 

timely filed a Petition for Relief with the Commission on 

July 7, 2008.  The Petition with attachments was transmitted to 

the Division of Administrative Hearings in a letter dated 

August 12, 2008.  Based on a Joint Response to Initial Order, 

the case was set initially for hearing on October 30, 2008.  Due 

to a conflict in Petitioner's counsel's schedule, Petitioner's 

Motion for Continuance was granted and the case was re-scheduled 

for December 15, 2008.  On December 1, 2008, Respondent's Motion 

for Summary Final Order (the Motion) was filed with a Memorandum 

of Law in Support of the Motion.  On December 3, 2008, 

Petitioner's counsel filed a Motion to Withdraw as Attorney for 

Petitioner, in order to testify on his behalf, and requested a 

continuance to allow Petitioner to obtain other counsel.  The 

unopposed motion to withdraw was granted and the hearing was 

rescheduled for March 26, 2009, at 9:00 a.m.  No subsequent 

notice of appearance on Petitioner's behalf was received. 
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At the time set for the hearing to commence, counsel for 

Respondent announced his appearance and presented his Motion.  

In addition to the grounds stated in the written Motion, 

Respondent's counsel argued that, in effect, a Motion To Dismiss 

should be granted because Mr. Pierre failed to respond to the 

Motion, and failed to appear for the hearing.  The hearing was 

postponed for 15 minutes.  At the end of that time, Mr. Pierre 

did not appear, and the Motion was granted.   

After the hearing ended, Respondent's counsel telephoned 

the undersigned's assistant and notified her that, as he was 

leaving, he saw that Mr. Pierre had arrived.  Over objection of 

Respondent's counsel, the proceedings were reconvened and 

Respondent's counsel presented his Motion again.  In response, 

Mr. Pierre asserted that a response to the Motion, in fact, had 

been filed.  To support that claim, he presented the testimony 

of his former attorney, Erwin Rosenberg, but Mr. Rosenberg 

confirmed that he had not filed a response to the Motion, most 

likely because the Motion was filed at approximately the same 

time that he was withdrawing as counsel.  After that hearing, 

Mr. Rosenberg subsequently filed a Notice of Appearance as 

counsel for Petitioner and a response to the Motion.  The Order 

granting the Motion was vacated on April 1, 2009, based on the 

provisions of Florida Administrative Code Rule 28-106.204(4) and 

Subsection 760.11(6), Florida Statutes (2008).  The hearing was 
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rescheduled and held on September 25, 2009.  Proposed 

Recommended Orders were filed on November 6 and 19, 2009.  The 

Transcript, due on October 9, 2009, was apparently timely 

received by counsel.  The Transcript was not received at the 

Division of Administrative Hearings until December 16, 2009, 

after the assistant to the undersigned requested if from counsel 

for the Respondent. 

At the final hearing, Petitioner presented the testimony of 

Kent Jurney and Jacques Pierre.  Petitioner's Exhibits A, B, C, 

D, and E were received in evidence.  Respondent's Exhibits 1 and 

2, Petitioner's depositions, were received in evidence.  

Respondent presented no witnesses and made an ore tenus Motion 

for a Directed Verdict at the close of Petitioner's case, 

arguing that Petitioner failed to establish the third prong of a 

prima facie case of retaliation.  The Motion was denied.  

Respondent rested its case.  

FINDINGS OF FACT 

1.  Petitioner, Jacques Pierre (Petitioner or Mr. Pierre) 

is black and his national origin is Haitian.  He has worked in 

the United States for 24 years.  On or about January 25, 2006, 

Mr. Pierre filed with the Equal Employment Opportunity 

Commission (EEOC) a charge of discrimination against his 

employer, Respondent, SSA Security, Inc., a/k/a Security 
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Services of America, a California Corporation (Respondent or 

SSA). 

2.  SSA, under a subcontract with a federal government 

contractor, Alutiiq-Mele, provided security services for a 

federal building in Miami.  SSA continued to employ Petitioner 

as a security guard when it took over the contract from his 

previous employer, Superior Protection.  Contractors and 

managers changed, in the past, but the security guards stayed 

the same. 

3.  On August 10, 2006, and August 15, 2006, first 

Mr. Pierre, then a representative for SSA signed an agreement to 

settle the EEOC complaint.  With a letter dated August 23, 2006, 

Mr. Pierre received a settlement check in the amount of 

$1,257.04, and he was advised to report any future unlawful 

harassment or discrimination charges by use of a "Harassment 

Hotline and [to] speak with your local area manager, Barry 

Hirsch [sic]."  Captain Barry Hersch was Mr. Pierre's immediate 

supervisor.  The agreement was approved, in principle, by Kent 

Jurney, Sr., an SSA corporate officer.  The language of the 

agreement is, in relevant part, as follows: 

1.  Removal of all Disciplinary Notices in 
File.  Company agrees to remove all writings 
related to disciplinary actions taken 
against Employee from Employee's personnel 
file maintained by the Company.  Employee 
understands that the removal of said 
documents does not prevent the Company from 
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issuing disciplinary notices and/or taking 
disciplinary action against Employee as 
necessary in the future should Employee 
violate the Company's rules of [sic] 
policies. 
 

        *      *     * 
 

4.  Confidentiality Clause.  The Employee 
and the Company agree to the following 
confidentiality and non-disclosure 
agreement: 
(a)  The parties represent and agree that 
they will keep the terms and amount of this 
agreement completely confidential.  The 
parties will not hereafter disclose any 
information concerning this agreement to 
anyone, including but not limited to, any 
past, present or prospective employee of the 
Company or any prospective employer of the 
Employee. 

 
4.  On August 25, 2006, the federal government changed the 

requirements in the contract.  No longer would security guards 

be allowed to take breaks at the start or end of their shifts, 

but only during the middle.  Mr. Pierre was made aware of the 

change.  In violation of the requirement, on September 1, 2006, 

Mr. Pierre took his break at the end of his shift. 

5.  The federal government contract also prohibited 

security guards from being on the work premises more than 30 

minutes before or after their shifts.  On August 28, 2006, 

Mr. Pierre returned to his work site and entered the building 

more than 30 minutes after his shift to retrieve keys and a 

telephone charger.  Mr. Pierre also got into a loud and profane 

argument with another worker during his unauthorized return to 
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the building.  Mr. Pierre admitted he had an incident where he 

got into an argument with and "fired back" at a supervisor in 

1995 or 1996. 

6.  Beginning on or about July 10, 2006, Petitioner began 

to request, but initially was denied, leave.  Mr. Pierre was 

feeling threatened and harassed by his supervisors and was 

suffering physically as a result.  On a form dated August 25, 

2006, Mr. Pierre said he was requesting leave from September 11 

to September 25, with a return date of September 27, 2006.  

Spaces on the form to indicate whether it was approved or 

disapproved, and by whom are blank.  As the reason for the 

request, Mr. Pierre indicated "stress related:  as a result of 

retaliation.”  This time, Captain Hersch, approved the request 

and Mr. Pierre went on vacation in September 2006.   

7.  On September 5, 2006, as instructed by Mr. Jurney, 

another Miami supervisor, Bill Graham, issued a memorandum to 

Mr. Pierre requiring him to attend a mandatory meeting "about 

several important issues and notifying him of his "temporary 

removal from the schedule until this meeting has taken place."  

Copies of the memorandum were sent to Mr. Jurney and Captain 

Hersch.  The evidence is insufficient to determine if other 

security guards who violated the same rules were subjected to 

the same consequences, or if discipline was uniformly applied.  

Mr. Pierre requested, either through his supervisor, Captain 
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Hersch, or directly to Mr. Graham, that the attorney who handled 

his EEOC complaint and settlement agreement be allowed to attend 

the meeting with him.  Mr. Jurney denied the request.  Because 

he never attended a meeting, Mr. Pierre remained "off the 

schedule."  For the remainder of 2006 and in early 2007, he was 

working part-time only at his second job with the State 

Department of Corrections.  Mr. Pierre's income was reduced from 

$15 an hour ($17 minus $2 for insurance) for 40-hour weeks with 

SSA, plus $1,000 every two weeks from Corrections to only his 

Corrections pay.  The evidence is insufficient to determine how 

long Mr. Pierre was, or if he still has, a lower income and 

what, if any, efforts he has taken to secure alternate 

employment to mitigate damages.  SSA supposedly notified 

Mr. Pierre, in a memorandum dated September 22, 2006, that he 

was suspended without pay for two weeks for his rule violations 

and his failure to attend the mandatory meeting.  The 

authenticity of the memorandum was questioned, and no witnesses 

testified to sponsor it or to explain why it was necessary, 

given the fact that Mr. Pierre was already "off the schedule." 

8.  On October 3, 2006, Mr. Pierre filed a charge of 

retaliation with the Florida Commission on Human Relations 

which, on July 2, 2008, found that reasonable cause existed to 

believe that an unlawful employment practice had occurred. 
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9.  In the fall of 2006, Mr. Pierre applied for a job with 

the Miami-Dade Corrections and Rehabilitation Department (Miami-

Dade).  It was his understanding that his background 

investigation had been successfully completed, but that SSA had 

not responded to a reference form.  Mr. Pierre took the form to 

SSA.  The form, dated October 4, 2006, was completed by Captain 

Hersch, who responded, in relevant part, as follows: 

3. Reason for termination (voluntary/fired)? 
NON APPLICABLE 
4. Describe the applicant's work 
performance. GENERALLY ACCEPTABLE 
5. Describe the applicant's attendance 
record. GOOD OVERALL 
6. Was the applicant ever disciplined for 
any reason? If YES, please explain.  YES   
CONFIDENTIAL."  
7. Is applicant able to work well with 
others? YES 
8. Is applicant trustworthy? YES 
9. Describe applicant's work habits?  KNOWS 
HIS JOB, AND DOES IT 
10. Is applicant eligible for re-employment? 
If NO, please explain why. STILL EMPLOYED  

 
10.  There is no explanation why Captain Hersch mentioned 

the confidential agreement, but not the subsequent disciplinary 

actions that were the focus of concern to Mr. Jurney and 

Mr. Graham, which could have been disclosed without violating 

the agreement.  Based on the earlier assurances from Miami-Dade, 

Mr. Pierre, having put "no" when asked about discipline of his 

job application, believes the contradictory response from SSA 

caused him not to get the job.  He received a letter informing 
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him, but without giving specific reasons, that he was not hired 

by Miami-Dade.  He failed to prove the correctness of his 

belief.  Mr. Pierre testified, but presented no supporting 

evidence, that he could have earned up to $120,000 a year with 

Miami-Dade.  

11.  SSA received notice on the second anniversary of its 

contract, in October 2006, that the federal government contract 

would not be renewed.  Some time in 2007, most likely in 

February, at Mr. Pierre's request, he met with Mr. Jurney.  It 

was not until that meeting, Mr. Pierre remembered, that 

Mr. Jurney had someone remove pre-settlement discipline records 

from his personnel file.  By that time, SSA no longer had a 

contract with the federal government and was transferring its 

personnel over to work for the next contractor, Alutiiq.  

Mr. Pierre asked to be transferred and Mr. Jurney testified that 

he contacted someone at Alutiiq and asked for Mr. Pierre to be 

interviewed, but the evidence is insufficient to support a 

finding that SSA attempted to transfer Mr. Pierre to Alutiiq, or 

what the routine procedures were for transferring security 

guards.  When Mr. Pierre found out that the necessary paperwork 

was never sent from SSA to Alutiiq, he tried unsuccessfully for 

two or three weeks to contact SSA.  It is reasonable to believe 

that SSA, while not allowing Mr. Pierre to work, would not help 

him transfer over to the next contractor.  Mr. Pierre was not 
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transferred and was not employed by Alutiiq.  Mr. Jurney 

testified unconvincingly that he made non-federal contract job 

offers to Mr. Pierre and Mr. Pierre found the offers acceptable, 

“but he didn’t accept them.”  It is inconceivable that 

Mr. Pierre, who has three children to support and a wife who 

works part-time, would have rejected any legitimate job offer at 

that time.  Mr. Pierre and Mr. Jurney, a former highway patrol 

trooper and member of an advisory board for the Florida Highway 

Patrol, discussed Mr. Pierre’s desire to be a trooper.  

Mr. Jurney offered to assist him but that employment never 

materialized. 

12.  As a corporate officer, Mr. Jurney was responsible for 

overseeing hundreds of contracts involving 1,500 employees.  He 

was senior to Mr. Graham and Captain Hersch.  Yet, once he 

authorized the EEOC settlement, he became directly involved in 

the decision-making concerning discipline and consequences for 

Mr. Pierre.  There is no evidence that Mr. Pierre had ever come 

to his attention before he approved the settlement.   

CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2009). 

14.  Petitioner had the burden of proving, at the 

administrative hearing held in this case, that he was the victim 
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of the unlawful "retaliation" alleged in his Complaint.  See 

Department of Banking and Finance Division of Securities and 

Investor Protection v. Osborne Stern and Company, 670 So. 2d 

932, 934 (Fla. 1996)("The general rule is that a party asserting 

the affirmative of an issue has the burden of presenting 

evidence as to that issue.”). 

15.  The Florida Civil Rights Act of 1992 (Act) is codified 

in Sections 760.01 through 760.11, Florida Statutes.  The Act, 

as amended, was patterned after Title VII of the Civil Rights 

Acts of 1964 and 1991, 42 U.S.C. § 2000, et seq.  The "anti-

retaliatory provisions" of the Act are found in Subsection 

760.10(7), Florida Statutes, which provides as follows: 

(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 

 
The provisions of (Subsection 760.10(7)) are almost identical to 

the federal counterpart, 42 U.S.C.  2000e—3(a); therefore, 

Florida Courts follow federal law when examining retaliation 

claims.  Carter v. Health Management Associates, 989 So. 2d 1258 

(Fla. 2d DCA 2008). 

 12



16.  "Courts have commonly referred to [these anti-

retaliatory] provisions [of Section 760.10(7), Florida Statutes] 

as the participation and opposition clauses."  Guess v. City of 

Miramar, 889 So. 2d 840, 846 (Fla. 4th DCA 2004).  "Cases (like 

this one) involving retaliatory acts committed after the 

employee has filed a charge with the relevant administrative 

agency usually arise under the participation clause."  Carter, 

989 So. 2d at 1263. 

17.  Retaliatory acts prohibited by Section 760.10(7), 

Florida Statutes, amount to intentional discrimination.  See 

Stubbs v. Department of Transportation, No. 02-1437, 2002 Fla. 

Div. Adm. Hear. LEXIS 1366 *20 (Fla. DOAH October 3, 2002).  The 

protection against retaliation extends to former employees.  

Robinson v. Shell Oil Co., 519 U.S. 337, 117 S. Ct. 843, 136 

L. Ed. 2d 808 (1997).  

18.  "Discriminatory [or retaliatory] intent may be 

established through direct or indirect circumstantial evidence."  

Johnson v. Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001); 

see also United States Postal Service Board of Governors v. 

Aikens, 460 U.S. 711, 714 (1983)("As in any lawsuit, the 

plaintiff [in a Title VII action] may prove his case by direct 

or circumstantial evidence.  The trier of fact should consider 

all the evidence, giving it whatever weight and credence it 

deserves.").  
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19.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory [or retaliatory] intent 

without resort to inference or presumption."  King v. La Playa-

De Varadero Restaurant, No. 02-2502, slip op. at 15 n.9 (Fla. 

DOAH February 19, 2003)(Recommended Order); see also Wilson v. 

B/E Aero., Inc., 376 F.3d 1079, 1086 (11th Cir. 2004).  "If the 

[complainant] offers direct evidence and the trier of fact 

accepts that evidence, then the [complainant] has proven 

discrimination [or retaliation]."  Maynard v. Board of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).  In this case, Petitioner 

has not offered direct evidence of retaliation. 

20.  Courts have recognized that "direct evidence of intent 

is often unavailable."  Shealy v. City of Albany, Ga., 89 F.3d 

804, 806 (11th Cir. 1996).  For this reason, those who claim to 

be victims of intentional discrimination "are permitted to 

establish their cases through inferential and circumstantial 

proof."  Kline v. Tennessee Valley Authority, 128 F.3d 337, 348 

(6th Cir. 1997).  

21.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the "shifting 

burden framework established by the [United States] Supreme 

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. 

Ct. 1817, 36 L. Ed. 2d 668 (1973), and Texas Dep't of Community 

Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 
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207 (1981)" is applied.  "Under this framework, the 

[complainant] has the initial burden of establishing a prima 

facie case of discrimination.  If [the complainant] meets that 

burden, then an inference arises that the challenged action was 

motivated by a discriminatory intent.  The burden then shifts to 

the employer to 'articulate' a legitimate, non-discriminatory 

reason for its action.  This burden of rebuttal "is merely one 

of production, not persuasion, and is exceedingly light."  Verna 

v. Public Health Trust, 539 F. Supp. 2d 1340, 1354 (S.D.Fla. 

2008). (citing Mont-Ros, 111 F. Supp. 2d at 1349-1350 (citing 

Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 

1089, 67 L. Ed. 2d 207 (U.S. 1981); and Lee v. Russell County 

Bd. of Educ, 684 F.2d 769, 773 (11th Cir. 1982)).  If the 

employer successfully articulates such a reason, then the burden 

shifts back to the [complainant] to show that the proffered 

reason is really pretext for unlawful discrimination."  

Schoenfeld, 168 F.3d at 1267 (citations omitted); see also Ruby 

v. Springfield R-12 Public School District, 76 F.3d 909, 911 

(8th Cir. 1996)("Ruby's retaliation claims are also analyzed 

under this shifting burden framework."); and Brewer v. AmSouth 

Bank, No. 1:04CV247-P-D, 2006 U.S. Dist. LEXIS 35762 *25 (N.D. 

Miss. May 25, 2006)("Analysis of a retaliation claim proceeds 

under the same McDonnell Douglas-Burdine shifting burden 

framework as other claims arising under Title VII.").  
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22.  To establish a prima facie case of retaliation, the 

Petitioner must show the following: (a) he engaged or 

participated in a protected activity; (b) he suffered an adverse 

employment action; and (c) there is some causal link between his 

protected activity and the adverse employment action.  See 

Brochu v. City of Riviera Beach, 304 F.3d 1144, 1155 (11th Cir. 

2002). 

23.  Petitioner participated in a protected activity when 

he complained to the EEOC in January 2006, in a case that was 

settled in August 2006.  He suffered a negative employment 

action when he was no longer assigned work beginning in 

September 2006.  Respondent conceded that the first two prongs 

of the test for retaliation have been met. 

24.  "To meet the causal link requirement, the plaintiff 

'merely has to prove that the protected activity and the 

negative employment action are not completely unrelated.'"  See 

E.E.O.C. v. Reichhold Chemicals, Inc., 988 F.2d 1564, 1571-72 

(11th Cir. 1993)).  “[T]he causal link requirement . . . must be 

construed broadly; a plaintiff merely has to prove that the 

protected activity and the [adverse] employment are not 

completely unrelated.”  Carter, 989 at 1263.  Cases that 

demonstrate evidence of a causal link include Hyde v. Storelink 

Retail Group, Inc., 2007 U.S. Dist. LEXIS 45667, summary 

judgment denied by Hyde v. StoreLink Retail Group, Inc., 2008 
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U.S. Dist. LEXIS 108429 (M.D. Fla., Dec. 4, 2008) ("Plaintiff 

alleges that shortly after October of 2005, she told Human 

Resources and Storelink owners that she opposed the 

discriminatory conduct of [her immediate supervisor].  After 

complaining to Defendant about [him], Plaintiff began to receive 

disparaging write-ups and by March 28, 2006, [her supervisor] 

had fired her.  In light of Plaintiff's ten years of favorable 

evaluations, these events occurring after her complaints are 

sufficient to support a prima facie claim for retaliation under 

Title VII."); Hinton v. Supervision Int'l, Inc., 942 So. 2d 986 

(Fla 5th DCA 2006) ("Hinton met all the requirements to 

demonstrate a prima facie retaliation case.  First, Hinton filed 

a claim with the Florida Commission of Human Relations.  Second, 

she was terminated from her employment after she filed the 

claim.  Third, Hinton was terminated within one hour after the 

claim was faxed to [the company], after being previously 

threatened by [a manager] that she would be fired if she wasted 

any more of his time with her claim that [a supervisor] had 

engaged in a pattern of sexual harassment.”); Mowery v. Escambia 

County Utilities Authority, 19 Fla. L. Weekly Fed. D 369 ("The 

third requirement of the prima facie case of retaliation 

requires a causal connection between the protected expression 

and the alleged retaliation.  To establish [a] causal 

connection, a plaintiff need only show 'that the protected 
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activity and the adverse action were not wholly unrelated."); 

Clover v. Total Systems, Inc., 176 F.3d 1346, 1354 (11th Cir. 

1999) (quoting Simmons v. Camden County Bd. of Educ., 757 F.2d 

1187, 1189 (11th Cir. 1985)) ("Temporal proximity between the 

protected activity and the adverse employment action may suffice 

to show a causal connection if there is any other evidence 

suggesting that the employer-defendant was aware of the 

protected expression.)  Ashmore v. J. P. Thayer Co., 303 F. 

Supp. 2d 1359, 1373 (D. Ga. 2004) (citing Goldsmith v. City of 

Atmore, 996 F.2d 1155, 1163 (11th Cir. 1993).”); Wideman v Wal-

Mart, 141 F.3d 1453 (M.D. Fla. 1998)(“To establish the causal 

relation element of her prima facie case of retaliation, Wideman 

need only show "that the protected activity and the adverse 

action are not completely unrelated."  Meeks v. Computer 

Associates Intern., 15 F.3d 1013, 1021 (11th Cir.1994) (quoting 

EEOC v. Reichhold Chem., Inc., 988 F.2d 1564 at 1571-72 (11th 

Cir.1993)).  She has done that by presenting evidence that Wal-

Mart knew of her EEOC charge--she testified that she informed 

her Wal-Mart managers on February 10, 1995, that she had filed 

an EEOC charge of discrimination the day before--and that the 

series of adverse employment actions commenced almost 

immediately after management learned she had filed the charge.  

See Donnellon v. Fruehauf Corp., 794 F.2d 598, 601 (11th 

Cir.1986) ("The short period of time [(one month)] between the 
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filing of the discrimination complaint and the . . . [adverse 

employment action] belies any assertion by the defendant that 

the plaintiff failed to prove causation."); and  Farley v. 

Nationwide Mut. Ins. Co., (S.D.Fla. 1999) (“Here, there is no 

dispute that Farley's two supervisors, Tom Sutterfield and Hugh 

Glatts, learned of Farley's EEOC charge shortly after its 

filing.  Sutterfield admitted in his deposition that Farley told 

him about the charge and that he discussed the matter with 

Glatts.  Moreover, a close temporal proximity existed between 

Farley's termination and his supervisors' knowledge of the 

complaint.  The charge was made May 19, 1995 and Farley was 

fired seven weeks later on July 10, 1995.  We find this 

timeframe sufficiently proximate to create a causal nexus for 

purposes of establishing a prima facie case.”)  Respondent's 

argument that, as with a claim of discrimination, Petitioner has 

to demonstrate that, for the third prong, he was treated 

differently from others is not supported by case law on 

retaliation. 

25.  Mr. Jurney’s approval of the EEOC settlement that was 

entered into in August 2006, followed by his personal 

involvement in Petitioner’s discipline beginning in September 

2006, intervening over the authority of two intermediate 

supervisors, establishes a causal link between the protected 

activity and the adverse employment outcome that is sufficient 
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to establish a prima facie case of discrimination by 

retaliation.  A prima facie case also exists because of the 

apparent discrepancy between the relative lack of concern over 

Petitioner’s rule violations by his immediate supervisor, based 

on his failure to mention the more recent incidents on the 

reference form, as compared to the consequences faced by 

Petitioner.  If it is possible to infer either that there was or 

was not discrimination, then the evidence must be rebutted.  

Jamerson v. Arrow Co., 75 F.3d 1528, 1532 (11th Cir. 1996). 

26.  "Although the intermediate burdens of production shift 

back and forth, the ultimate burden of persuading the trier of 

fact that the employer intentionally discriminated against the 

[complainant] remains at all times with the [complainant]."  

EEOC v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 

2002); see also Byrd v. BT Foods, Inc., 948 So. 2d 921, 927 

(Fla. 4th DCA 2007) ("The ultimate burden of proving intentional 

discrimination against the plaintiff remains with the plaintiff 

at all times."); and Brand v. Florida Power Corp., 633 So. 2d 

504, 507 (Fla. 1st DCA 1994)("Whether or not the defendant 

satisfies its burden of production showing legitimate, 

nondiscriminatory reasons for the action taken is immaterial 

insofar as the ultimate burden of persuasion is concerned, which 

remains with the plaintiff."). 
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27.  Where an administrative law judge does not halt the 

proceedings "for lack of a prima facie case and the action has 

been fully tried, it is no longer relevant whether the 

[complainant] actually established a prima facie case.  At that 

point, the only relevant inquiry is the ultimate, factual issue 

of intentional discrimination. . . ..  [W]hether or not [the 

complainant] actually established a prima facie case is relevant 

only in the sense that a prima facie case constitutes some 

circumstantial evidence of intentional discrimination."  Green 

v. School Board of Hillsborough County, 25 F.3d 974, 978 (11th 

Cir. 1994). 

28.  Although Respondent's motion was denied at the close 

of Petitioner's case, the instant case was not "fully tried" 

because Respondent declined to present any evidence other than 

its two exhibits, Petitioner's depositions, and the testimony 

elicited on cross-examination of Petitioner's witnesses.  

Donnellon v. Fruehauf Corp., 794 F.2d 598 (N.D. Ga. 1986).  It 

was at this point in the proceedings, that Respondent had the 

opportunity to demonstrate that Petitioner was not treated 

differently from others and that it had a uniform discipline 

policy.  In Texas Department of Community Affairs v. Burdine, 

however, the Supreme Court observed, that after an employer 

produced evidence of a legitimate business purpose for its 

actions and the plaintiff offered no new evidence, "there may be 
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some cases where the plaintiff's initial evidence, combined with 

effective cross-examination of the defendant, will suffice to 

discredit the defendant's explanation" and that "this evidence 

and inferences properly drawn therefrom may be considered by the 

trier of fact on the issue of whether the defendant's 

explanation is pretextual."  Likewise, the cross-examination of 

Petitioner's witnesses must be considered as possible evidence 

rebutting the claim of retaliation. 

29.  Considering the cross-examination elicited in this 

case, there is insufficient evidence of any uniform application 

of discipline or that the appropriate discipline for various 

rule or policy infractions was imposed by Respondent, or that 

procedures to transfer Petitioner to the next contractor were 

followed.  Assessing the plausibility of Respondent’s position, 

weighing all the evidence, including the testimony and cross-

examination of Petitioner’s witnesses, it is determined that 

Petitioner established he suffered an adverse employment outcome 

for filing a discrimination complaint.  "Disbelief of the 

defendant's proffered reasons, together with the prima facie 

case, is sufficient circumstantial evidence to support a finding 

of discrimination."  Farley v. Nationwide Mut. Ins. Co., 197 

F.3d 1322 (S.D.Fla. 1999). 
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30.  Consideration of the appropriate remedy is guided by 

Subsection 760.11(7), Florida Statutes, which provides, in 

relevant part, as follows: 

(7)  If the administrative law judge finds 
that a violation of the Florida Civil Rights 
Act of 1992 has occurred, he or she shall 
issue an appropriate recommended order to 
the commission prohibiting the practice and 
recommending affirmative relief from the 
effects of the practice, including back pay. 
Within 90 days of the date the recommended 
order is rendered, the commission shall 
issue a final order by adopting, rejecting, 
or modifying the recommended order as 
provided under Sections 120.569 and 120.57.  
The 90-day period may be extended with the 
consent of all the parties.  In any action 
or proceeding under this subsection, the 
commission, in its discretion, may allow the 
prevailing party a reasonable attorney's fee 
as part of the costs.  It is the intent of 
the Legislature that this provision for 
attorney's fees be interpreted in a manner 
consistent with federal case law involving a 
Title VII action.  In the event the final 
order issued by the commission determines 
that a violation of the Florida Civil Rights 
Act of 1992 has occurred, the aggrieved 
person may bring, within one year of the 
date of the final order, a civil action 
under subsection (5) as if there has been a 
reasonable cause determination or accept the 
affirmative relief offered by the 
commission, but not both. 
 

RECOMMENDATION 
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order directing that Respondent cease the 

 23

https://www.lexis.com/research/buttonTFLink?_m=9f4d8eb0974369af4fe0cd5250c21128&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%201623%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=FLCODE%20760.11&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=0190627e26675b022975cbbe2b8ffca5


discriminatory employment practice evidenced in this case and 

awarding Petitioner back pay at the rate of $15.00 an hour for 

each normal 40-hour work week between September 5, 2006, and the 

date of the final order, offset by earnings from substitute 

employment, if any. 

DONE AND ENTERED this 27th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

 

S       
ELEANOR M. HUNTER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of January, 2010. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

JOYCE NDIMBIE,                  ) 
                                ) 
     Petitioners,               ) 
                                ) 
vs.                             )   Case No. 03-1626 
                                ) 
BROWARD COUNTY COMMUNITY        ) 
DEVELOPMENT CORPORATION, INC.,  ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on June 1 and 2, 2005, and January 27, 2009, in Fort Lauderdale, 

Florida, before Errol H. Powell, an Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES

For Petitioner:  Joyce Ndimbie, pro se
                 Post Office Box 100813 
                 Fort Lauderdale, Florida  33310 

 
For Respondent:  David M. Hawthorne, Esquire 
                 Akerman Senterfitt 
                 Las Olas Centre, Suite 1600 
                 350 East Las Olas Boulevard 
                 Fort Lauderdale, Florida  33301 

 
STATEMENT OF THE ISSUE

The issue for determination is whether Respondent committed 

a discriminatory housing practice against Petitioner in 

violation of the Fair Housing Act. 



PRELIMINARY STATEMENT

Joyce Ndimbie filed a fair housing discrimination complaint 

against the Broward County Community Development Corporation, 

Inc., hereinafter BCCD,1 with the U.S. Department of Housing and 

Urban Development, hereinafter HUD, and the Florida Commission 

on Human Relations, hereinafter FCHR.  The complaint was 

investigated by the FCHR.  On February 27, 2003, the FCHR issued 

and on March 24, 2003, filed a Determination of No Reasonable 

Cause (No Cause), determining that no reasonable cause existed 

to believe that a discriminatory housing practice had occurred. 

Ms. Ndimbie timely filed a Petition for Relief from a 

housing discriminatory practice with FCHR against BCCD.  On 

May 5, 2003, FCHR referred this matter to the Division of 

Administrative Hearings. 

An Initial Order was sent to the parties.  Ms. Ndimbie’s 

address of record was a Post Office Box address, and the Initial 

Order sent to her was returned by the U.S. Postal Service as 

undeliverable: "Return to Sender"; "Box Closed"; "Unable to 

Forward."  An Amended Initial Order was sent to the parties.  

The final hearing was subsequently scheduled, but was continued 

and re-scheduled.  Discovery disputes arose, and the hearing was 

continued.  Several factors precluded the re-scheduling of the 

final hearing, including Ms. Ndimbie being incarcerated, and her 

telephone being disconnected, resulting in communication with 
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her only by mail.  The hearing was subsequently re-scheduled; 

but, due to BCCD's request for a location with security and out 

of an abundance of caution, the hearing was re-scheduled in a 

location with security. 

The final hearing was held, but was not completed.  Shortly 

thereafter, Ms. Ndimbie was declared incompetent by courts of 

Florida’s Seventeenth Judicial Circuit in several criminal 

proceedings.  This matter was held in abeyance until such time 

as the court determined that Ms. Ndimbie was competent.  Almost 

two years later, Ms. Ndimbie was declared competent by the 

court.  The final hearing was subsequently completed. 

At hearing, Ms. Ndimbie testified in her own behalf, 

presented the testimony of one witness, and entered 18 exhibits 

(Petitioner's Exhibits numbered 1 through 10, and 12 through 19) 

into evidence.  BCCD presented the testimony of three witnesses 

and entered six exhibits (Respondent's Exhibits numbered 1-5, 

and 8) into evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the transcript.  The 

Transcript, consisting of four volumes, was filed on February 5, 

2009.2  Ms. Ndimbie was certified indigent by the Clerk of the 

Division of Administrative Hearings and was provided a copy of 

the Transcript, the last two volumes were provided on 

 3



February 19, 2009.  Extensions of time were granted for the 

filing of post-hearing submissions.  Ms. Ndimbie filed a partial 

post-hearing submission and, subsequently, filed the remainder 

of her post-hearing submission, which was accepted.  The 

parties' post-hearing submissions were considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT

1.  No dispute exists that Ms. Ndimbie is handicapped for 

purposes of the Fair Housing Act.  She has more than one mental 

illness diagnosis, including Schizoid Personality Disorder, 

Schizotypal Personality Disorder, Obsessive-Compulsive 

Personality Disorder, with two of her symptoms being that she 

“relates poorly with others” and that she “lacks insight into 

the feelings of others and when she feels accosted, she becomes 

angry and reacts, often inappropriately.” 

2.  BCCD was a Florida not-for-profit organization.  Its 

mission was to provide affordable housing for individuals with 

mental illnesses. 

3.  BCCD acts as a landlord for its tenants, who have 

difficulty finding affordable housing due to having a mental 

illness.  A prerequisite to being a tenant at BCCD was to have a 

mental illness, and, therefore, all of BCCD’s tenants had a 

mental illness. 
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4.  On an annual basis, BCCD contracted with and received 

funds from the Florida Department of Children and Families, 

hereinafter DCF.  The funding from DCF supplements rent received 

from the tenants. 

5.  On June 29, 2001, the Executive Director of BCCD, Nancy 

Merolla, entered into an annual contract with DCF for the period 

of July 1, 2001, through June 30, 2002, hereinafter Annual 

Contract.  Exhibit A of the Annual Contract provided in 

pertinent part: 

The [BCCD] will provide housing stipends to 
ensure safe, accessible and affordable 
housing opportunities to low income 
individuals of Broward County, who are 
disabled with a mental illness and/or co-
occurring disorders. . . . 
 

6.  Each tenant, who resided in housing provided by BCCD, 

was required to receive case management.  However, BCCD did not 

provide case management services for its tenants.  The tenants 

received case management services from sources outside of BCCD. 

7.  DCF assigned case managers and, therefore, assigned 

case managers for Ms. Ndimbie.  Case management services were 

provided to Ms. Ndimbie by Henderson Mental Health Clinic 

8.  Even though Ms. Ndimbie maintains that BCCD was 

required to provide case management services, the evidence 

demonstrates that BCCD was not required to provide such 

services. 
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9.  DCF was having difficulty finding housing for 

Ms. Ndimbie due to her mental challenges and requested the 

assistance of BCCD.  On October 30, 2001, Ms. Ndimbie and 

Ms. Merolla, on behalf of BCCD, executed a month-to-month lease 

agreement, hereinafter Lease, for an apartment unit at 334 

Northwest 43rd Street, Oakland Park, Florida.  The Lease 

provided, among other things, that the total rent payable was 

$570 per month; that Ms. Ndimbie’s portion of the rent was $115 

per month; and that the portion paid by the Public Housing 

Agency, under the Shelter Plus Care Program of HUD was $455.  

The Lease, which identified Ms. Ndimbie as the Tenant and BCCD 

as the Landlord, was effective November 28, 2001. 

10.  An addendum to the Lease was a Tenant Agreement.  

Ms. Ndimbie was under the Shelter Plus Program, which provided 

for a single occupant to be entitled to a one-bedroom unit.  

However, BCCD only had a two-bedroom unit available.  The Tenant 

Agreement provided, among other things, that Ms. Ndimbie was 

“being temporarily allowed to stay in [a two-bedroom unit] until 

a one bedroom unit [became] available with [BCCD].” 

11.  On or about November 28, 2001, Ms. Ndimbie moved into 

the two-bedroom unit. 

12.  At some point in time after Ms. Ndimbie moved into the 

two-bedroom unit, BCCD and the other tenants, who were 

Ms. Ndimbie’s neighbors, began to have problems with her 
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behavior.  The other tenants filed complaints with BCCD 

regarding her behavior.  In March 2002, after input from 

Ms. Ndimbie, her case manager, and DCF, BCCD conducted a meeting 

with Ms. Ndimbie and the complaining tenants in an effort to 

reconcile the differences.  An agreement was reached regarding 

resolution of the differences. 

13.  However, the problems, regarding Ms. Ndimbie’s 

behavior, continued.  The tenants were filing petitions for 

injunctions for protection against her, and she was filing the 

same petitions against the tenants. 

14.  In particular, the continuous problems resulted in one 

neighbor, Luis Colon, obtaining an injunction for protection 

against Ms. Ndimbie on May 2, 2002.3  A circuit court ordered, 

among other things, that she was not to have any contact with 

Mr. Colon and not to go within 15 feet of Mr. Colon’s unit 

(apartment). 

14.  Ms. Ndimbie contends that BCCD represented Mr. Colon 

at the injunction hearing as his case manager.  However, the 

evidence demonstrates that BCCD was not his case manager at the 

injunction hearing, but only responded to the presiding judge’s 

inquiries. 

15.  Subsequently, on May 23, 2002, the injunction for 

protection was amended.  The circuit court ordered, among other 

things, that the Ms. Ndimbie was not to go within 500 feet of 
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Mr. Colon’s unit.  The amended injunction for protection was 

effective on midnight, May 31, 2002.  Ms. Ndimbie’s unit was 

less than 500 feet from Mr. Colon’s unit, and, therefore, the 

effect of the amended injunction for protection was to prevent 

Ms. Ndimbie from residing in her unit after midnight, May 31, 

2002. 

16.  BCCD offered Ms. Ndimbie an alternative unit at 

another location.  Ms. Ndimbie viewed the apartment building 

where the alternative unit would be located and found that it 

was being renovated.  She did not believe that it would be 

timely completed. 

17.  Further, Ms. Ndimbie inquired of law enforcement 

regarding criminal activity within the surrounding geographical 

area of the alternative unit.  It was reasonable for her to 

gather such information.  She was informed by law enforcement 

that there was drug activity in the surrounding area. 

18.  Based upon the construction activity at the 

alternative unit, coupled with her belief that the alternative 

unit would not be timely completed, and upon the history of drug 

activity in the surrounding area, Ms. Ndimbie decided that she 

would not accept the alternative unit. 

19.  Even though the alternative unit was being renovated, 

the evidence demonstrates that it was to be completed before the 

effective date of the amended injunction for protection, i.e., 
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midnight, May 31, 2002.  Consequently, Ms. Ndimbie’s belief that 

the alternative unit was not going to be timely completed was 

not reasonable. 

20.  Additionally, even though the surrounding area of the 

alternative unit had a history of drug activity, no evidence was 

presented that the alternative unit had been determined to be 

not suitable for leasing under the Annual Contract between DCF 

and BCCD.  As a result, the alternative unit remained an 

available unit under the Annual Contract. 

21.  Ms. Ndimbie refused to accept and move into the 

alternative unit. 

22.  No other housing was found for Ms. Ndimbie by 

midnight, May 31, 2002.  Her belongings were placed in a storage 

unit. 

23.  Another tenant with mental illness moved into the 

alternative unit. 

24.  Subsequently, Ms. Ndimbie moved into a hotel.  With 

DCF’s approval, BCCD provided her with $1,000 to assist her with 

the cost of the hotel room. 

CONCLUSIONS OF LAW

25.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto, pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2009). 
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26.  The standard of proof is preponderance of the 

evidence.  § 120.57(1)(j), Fla. Stat. (2009). 

27.  These proceedings are de novo.  § 120.57(1)(k), Fla. 

Stat. (2009). 

28.  The Fair Housing Act is found at Sections 760.20-

760.37, Florida Statutes (2009).4

29.  A discriminatory housing practice is defined as "an 

act that is unlawful under the terms of ss. 760.20-760.37."   

§ 760.22(3), Fla. Stats. 

30.  Section 760.23, Florida Statutes, provides in 

pertinent part: 

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

*   *   * 
 
(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
(a)  That buyer or renter; 
(b)  A person residing in or intending to 
reside in that dwelling after it is sold, 
rented, or made available; or 
(c)  Any person associated with the buyer or 
renter. 
 
(9)  For purposes of subsections (7) and  
(8), discrimination includes: 
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(a)  A refusal to permit, at the expense of 
the handicapped person, reasonable 
modifications of existing premises occupied 
or to be occupied by such person if such 
modifications may be necessary to afford 
such person full enjoyment of the premises; 
or 
(b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

31.  Handicap is defined to include a person who "has a 

physical or mental impairment which substantially limits one or 

more major life activities, or he or she has a record of having, 

or is regarded as having, such physical or mental impairment."  

§ 760.22(7)(a), Fla. Stat. 

32.  The parties agree that Ms. Ndimbie is handicapped as 

defined by Section 760.22(7)(a), Florida Statutes, and is, 

therefore, a member of the protected class. 

33.  When the Florida Legislature enacted the Fair Housing 

Act, it essentially codified the United States Fair Housing 

Amendments Act of 1988 (FHAA).  Dornbach v. Holley, 854 So. 2d 

211, 213 (Fla. 2nd DCA 2002).  The application of the FHAA by 

the federal courts has been found to be instructive and 

persuasive by the courts of Florida in considering the 

application of the Fair Housing Act.  Id.

34.  “Discrimination claims under the FHA [FHAA and the 

Fair Housing Act] are subject to the Title VII McDonnell Douglas 
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Corp. v. Green, burden-shifting analysis.”  Savanna Club Worship 

Service, Inc. v. Savanna Club Homeowners’ Association, 456 

F.Supp.2d 1223, 1231 (S.D. Fla. 2005) (citations omitted).  

“Under this test, a plaintiff first bears the burden of 

establishing that the defendant has engaged in discrimination.  

Once that is done, the burden then shifts to the defendant to 

establish a legitimate non-discriminatory business reason for 

taking the action.  If the defendant comes forth with such 

reason, then the burden returns to the plaintiff to establish 

that the defendant’s reason is merely a pretext.”  Id. at 1231-

1232. 

35.  The federal courts have determined that discrimination 

may exist under the FHAA in either one of three ways: the FHAA 

(1) "prohibits intentional discriminatory conduct towards a 

handicapped person”; (2) "prohibits incidental discrimination, 

that is, an act that results in making the property unavailable 

to a handicapped person”; or (3) "prohibits an act that fails to 

make a reasonable accommodation that would allow a handicapped 

person the enjoyment of the chosen residence.”  Dornbach, at 213 

(citations omitted).  Given the similarity of the language and 

the purpose of the FHAA and the Fair Housing Act, the three 

approaches to fair housing discrimination are applicable to the 

Fair Housing Act.  Id.
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36.  “The courts have uniformly held that a plaintiff 

establishes a prima facie case under . . . [the Fair Housing 

Act] by proving: (1) That he or she is a member of a racial 

minority; (2) That he or she applied for and was qualified to 

rent . . . certain . . . housing; (3) That he or she was 

rejected; and (4) That the housing . . . remained available 

thereafter.”  Selden Apartments v. U.S. Department of Housing 

and Urban Development, 785 F.2d 152, 159 (6th Cir. 1986).  See 

Mitchell v. Shane, 350 F.3d 39, 47 (2d Cir. 2003); Secretary, 

U.S. Department of Housing and Urban Development, on behalf of 

Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990). 

37.  Regarding the first criterion for a prima facie case, 

Ms. Ndimbie meets the criterion in that she has a mental 

disability. 

38.  As to the second criterion for a prima facie case, 

Ms. Ndimbie meets the criterion in that, initially, she applied 

for a unit (apartment) and entered into a rental agreement for 

the unit; and that, subsequently, she was qualified and eligible 

for an alternative unit. 

39.  However, regarding the third criterion for a prima 

facie case, Ms. Ndimbie fails to meet the criterion.  BCCD did 

not reject her from renting the alternative unit.  When 

continuing to be a resident at the first unit proved to be 

impossible, due to the court’s amended injunction for 
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protection, BCCD made available an alternative unit for her.  

Ms. Ndimbie refused to accept and chose not to rent the 

alternative unit.  The evidence demonstrates that her refusal 

and choice were unreasonable under the circumstances presented. 

40.  When Ms. Ndimbie did not move into the alternative 

unit, it was rented to another person who was also suffering 

from a mental disability and who also met the requirements under 

the Annual Contract with DCF.  Further, with the approval of 

DCF, BCCD provided Ms. Ndimbie with financial assistance toward 

the cost of a hotel room. 

41.  Consequently, Ms. Ndimbie failed to establish a prima 

facie case that BCCD discriminated against her. 

42.  Even assuming that Ms. Ndimbie had established a prima 

facie case of discrimination, BCCD established a non-

discriminatory reason for its action.  Although the evidence 

demonstrates that BCCD had communication challenges with 

Ms. Ndimbie, the court’s issuance of the amended injunction for 

protection made it impossible for her to continue to reside in 

her original unit.  BCCD had no choice but to remove her from 

the original unit.  However, BCCD offered Ms. Ndimbie an 

alternative unit, which was unreasonably refused by her.  

Ms. Ndimbie’s belongings were removed from the unit and stored.  

And, with the approval of DCF, BCCD provided her with financial 

assistance toward the cost of a hotel room. 
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43.  BCCD having established a non-discriminatory reason 

for its action, the burden shifts to Ms. Ndimbie to establish 

that BCCD’s reason for its action is merely a pretext for 

discrimination.  The evidence fails to establish that BCCD’s 

reason for its action is merely a pretext for discrimination. 

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding that Broward County Community 

Development Corporation, Inc. did not commit a discriminating 

housing practice against Joyce Ndimbie in violation of the Fair 

Housing Act. 

DONE AND ENTERED this 29th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

       
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 29th day of January, 2010. 
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ENDNOTES 
 

1/  Broward County Community Development Corporation, Inc., is 
now known as Broward Housing Solutions. 
 
2/  February 5, 2009, was the date the last volume was filed. 
 
3/  Mr. Colon testified at hearing.  He is now deceased.  One 
factor of interest asserted by Ms. Ndimbie was that, in 
Mr. Colon’s petition, he alleged that she “spit on” him.  At the 
hearing in the instant case, Mr. Colon testified that 
Ms. Ndimbie did not spit “on” him, but spit “at” him.  Even 
though Mr. Colon’s testimony was found credible, this aspect of 
his testimony was not crucial to the outcome of the instant 
case. 
 
4/  The statutory sections are applicable from 1997 through 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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