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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
VALERIA N. THOMPKINS, 
 
     Petitioner, 
 
vs. 
 
SHANDS AT LAKESHORE, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-3824 

  
RECOMMENDED ORDER 

This matter came on for formal hearing before P. Michael 

Ruff, duly-designated Administrative Law Judge of the Division 

of Administrative Hearings, with appropriate notice.  The 

hearing was conducted on October 5, 2009, in Live Oak, Florida.  

The appearances were as follows: 

APPEARANCES 

For Petitioner:  Nancy Toman Baldwin, Esquire 
                 Law offices of Nancy Toman Baldwin 
                 309 North East First Street 
                 Gainesville, Florida  32601 
 
For Respondent:  Kevin D. Johnson, Esquire 
                 Marquis W. Heilig, Esquire 
                 Thompson, Sizemore, Gonzalez & Hearing, P.A. 
                 201 North Franklin Street, Suite 1600 
                 Tampa, Florida  33602   

 

 

 



STATEMENT OF THE ISSUE 

The issue to be resolved in this proceeding concerns 

whether the Petitioner was harassed because of her race during 

employment as a registered nurse at Shands at Lakeshore, Inc. 

(Shands), and whether the Respondent terminated her because of 

race or for retaliation concerning alleged complaints of 

harassment. 

PRELIMINARY STATEMENT  

Valeria Thompkins, the Petitioner, was employed as a 

registered nurse (RN) in the medical-surgical unit on the third 

floor at Shands Lakeshore, from August 2004 until December 28, 

2005.  She received three written corrective actions: on 

October 18, 2005, October 24, 2005 and December 28, 2005.  The 

actions were related to her alleged provision of poor patient 

care.  All three corrective actions were instituted by Jodi 

Wood, the Nurse Manager, and were authorized by Mattie Jones, 

the Director of Nursing, after her review. 

The original charge of discrimination in this case was 

filed with the Florida Commission on Human Relations 

(Commission) on February 21, 2006.  The Petitioner alleged that 

she was harassed because of her race by several white co-workers 

and supervisors.  She also alleged that she was terminated 

because of her race and in retaliation for complaining about 

alleged harassment.  For unknown reasons, the Commission did not 
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begin, or at least complete, its investigation for a substantial 

period of time.  Apparently, the Petitioner had failed to 

respond to the Commission's initial request for information 

about the claim.  The Commission did not close its investigatory 

file during that first year, however, and ultimately served the 

charge of discrimination on the Respondent in March 2008, after 

the Petitioner finally contacted the agency to inquire about the 

status of the investigation.  The Commission apparently took the 

position that the matter was an open, ongoing investigation and 

therefore the claim remained timely and jurisdictional, even 

though it was originally filed February 21, 2006.  In any event, 

the Respondent filed a response to the charge on April 18, 2008, 

and additional information was requested by the Commission, and 

provided by the Respondent, on May 7, 2008.  The investigation 

was thereafter concluded and a No Cause finding was made by the 

Commission on June 26, 2008.   

Thereafter, a timely Petition for Relief was filed on 

August 7, 2008, and the matter was set for hearing for 

November 21, 2008.  The proceeding was continued a number of 

times, by agreement of the parties, and because of a Show Cause 

Order entered concerning the question of jurisdiction, based 

upon timeliness of the claim.  That Show Cause Order was entered 

on March 4, 2009.  After responses to that Order, it was 

determined in essence that there was no evidence that a decision 

 3



had ever been made by the Commission to close the investigation 

and afford the Petitioner a resultant point of entry.  

Accordingly, the matter was not dismissed based upon lack of 

jurisdiction, but was set for hearing.  After a continuance was 

granted by agreement, the matter was ultimately heard October 5, 

2009. 

The Petitioner presented the testimony of three witnesses 

at the hearing, including herself.  She offered no exhibits into 

evidence.  The Respondent relied on its cross-examination of 

those three witnesses, as well as calling two additional 

witnesses.  The Respondent's Exhibits A, B, C, and E were 

admitted into evidence. 

Upon conclusion of the proceeding, the parties requested 

the opportunity to file proposed recommended orders.  Those were 

required to be filed ten days after the filing of the 

transcript, which was ordered as well.  The Respondent ordered 

and received the transcript sometime in November 2009.  The 

Respondent and Petitioner, however, apparently conferred and 

agreed to withhold filing of the transcript until counsel for 

the Petitioner returned from a planned foreign trip, so as to 

afford the Petitioner ample time to submit a proposed 

recommended order after receipt of the transcript.  Upon 

learning of this, because the original of the transcript had not 

been filed with the undersigned, as required, the parties were 
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directed to immediately file the transcript.  The transcript was 

thus filed December 3, 2009.  The proposed recommended orders 

were thereafter due December 17, 2009.  Both parties filed 

Proposed Recommended Orders, which have been considered in the 

rendition of this Recommended Order. 

FINDINGS OF FACT  

1.  The Petitioner, Valeria Thompkins, was employed as an 

RN on the medical-surgical unit on the third floor of Shands 

Lakeshore Hospital in Lake City, Florida, at times pertinent 

hereto.  Each of the Petitioner's shifts began at 7 p.m. and 

ended at 7 a.m.   

2.  The Petitioner reported to a "Charge Nurse" who 

supervised each shift and reported to the Nurse Manager for the 

unit.  The Nurse Manager reported to the hospital’s Director of 

Nursing.  Julia Woods was the Nurse Manager for the Petitioner's 

unit and Mattie Jones was the Director of Nursing, when the 

Petitioner was hired in August 2004. 

3.  Julia Woods was removed by the Nursing Director, 

Ms. Jones, in September 2005 for performance issues.  Jodi Wood 

replaced her as Nurse Manager for the Petitioner's unit.  Julia 

Woods was removed by Ms. Jones because Ms. Woods had focused too 

heavily on staffing the unit and failed to properly supervise 

quality of patient care.  When Ms. Jones promoted Jodi Wood, she 
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specifically instructed Ms. Wood to improve the quality of 

patient care. 

4.  Ms. Wood verbally counseled the Petitioner for failing 

to follow doctor's orders concerning administering intravenous 

antibiotics to a newly-admitted patient, who was suffering from 

sepsis.  This verbal reprimand occurred on September 26, 2005.  

The failure to administer antibiotics to that patient harmed the 

patient's care and could have allowed the sepsis, a systemic 

infection, to become more severe.  When the sepsis worsened as a 

result of failure to administer antibiotics timely, the 

Respondent was required to transfer that patient to the 

Intensive Care Unit.  

5.  The Petitioner admits that she did not administer the 

ordered antibiotics, but claims that she did not administer them 

because the Respondent did not provide training explaining when 

to administer medications ordered to be administered twice per 

day.  This explanation, however, does not raise any issue 

concerning disparate treatment for racial or other reasons and 

does not question the imposition of the verbal reprimand.  All 

the nurses hired in August 2004 received the same training from 

the Respondent, including the Petitioner.  The immediate 

administration of antibiotics is a standard nursing protocol for 

a patient with sepsis and the Respondent could reasonably 

presume that it did not need to train a registered nurse in such 

 6



basic nursing care.  It was reasonable for the Respondent to 

presume that the Petitioner was aware of that standard nursing 

practice.   

6.  The Respondent's failure to raise any issue about the 

Petitioner's training, or orientation training, does not 

indicate that the verbal discipline was motivated by any illicit 

purpose, but rather was based upon the inadequate care provided 

the patient.  The Respondent could fairly expect the Petitioner, 

hired as an RN, to have had adequate training in such standard 

nursing care or procedure before she was ever employed.  

7.  The Petitioner ignored a doctor's order to monitor a 

patient's heart rate with a telemetry unit on October 14, 2005.  

This was less than a month after the previous verbal warning 

referenced above.  The Petitioner admitted the patient to her 

unit and signed the patient's chart, noting that all orders 

above her signature, including the order for telemetry 

monitoring, had been executed, that is, performed.  The 

Petitioner, however, failed to ensure that a telemetry unit was 

connected to the patient and did not take any telemetry readings 

while treating that patient.   

8.  Ms. Wood presented this incident to Nursing Director 

Jones, who made an independent review of the events, including a 

review of the patient's chart.  Ms. Jones decided to issue a 

First Written Corrective Action to the Petitioner because of 
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this incident.  The Petitioner's failure to place a telemetry 

unit on the patient made it impossible for the medical staff to 

monitor the patient's heart, thereby negatively affecting 

patient care. 

9.  The Petitioner admitted that she was to blame for 

failing to ensure that the telemetry monitoring unit was on the 

patient.  The Petitioner, however, attempted to dispute the 

First Written Corrective Action by claiming that other nurses, 

specifically those who had treated the patient in the Intensive 

Care Unit, were also at fault for failing to place a telemetry 

monitor on the patient.  The Petitioner conceded, however, that 

Ms. Wood did not supervise any of those unidentified comparator 

nursing staff and could not therefore recommend discipline of 

them.  Therefore, no question was raised concerning comparative 

discipline between the Petitioner and the nurses who had treated 

the patient in the Intensive Care Unit.   

10.  Further, Ms. Jones is African-American.  There is no 

evidence indicating that she would discipline the Petitioner 

concerning this mistake because of her race, while allowing 

employees outside the Petitioner's protected class to escape 

without discipline, if indeed they had done anything blame-

worthy.  The Petitioner has thus not provided credible evidence 

that any similarly-situated employees received disparate 
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treatment with regard to any issue about responsibility for the 

referenced mistake in the care of this patient. 

11.  On October 19, 2005, Terry Wayne, a Patient Care 

Coordinator at Shands, discovered that the Petitioner had 

administered an intravenous antibiotic, Gentamicin, to a patient 

who did not have an order for that antibiotic.  Ms. Wayne 

determined that the antibiotic had actually been ordered for the 

other patient in the same room, but was carelessly administered 

to the wrong patient by the Petitioner.  The Petitioner's error 

exposed the patient to potentially severe side effects.  The 

error compromised the care of both patients by risking side 

effects for the patient who received the antibiotic in error, 

and by allowing the patient who should have received it to thus 

go untreated. 

12.  The Petitioner denies administering the Gentamicin to 

that patient.  The Petitioner claims that Jay Nash, the evening 

charge nurse, had come into the room and administered the 

antibiotic in an effort to “frame” the Petitioner as a sub-

standard nurse.  The Petitioner's explanation is not plausible.  

There is no credible evidence that Mr. Nash would be motivated 

to engage in such conspiratorial behavior to try to falsely 

blame the Petitioner.  That theory relies heavily on the 

Petitioner's erroneous belief that Mr. Nash, not Terry Wayne, 

discovered the medication error.  The Petitioner's explanation 
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is simply not credible.  It is undisputed that the Patient Care 

Coordinators, such as Ms. Wayne, were responsible for auditing 

patient charts to confirm that patients were receiving proper 

patient care.  The Petitioner concedes that she does not know 

Terry Wayne or what her capacity is with Shands.  Thus, there is 

no way she could know of Terry Wayne's holding any improper 

motivation to fabricate a medical error and blame it on the 

Petitioner.  

13.  Ms. Wayne completed a Medical Error Report when she 

discovered the improperly administered Gentamicin.  This was in 

accordance with routine Shands protocol.  A copy of that report 

was delivered to the Nurse Manager, by routine policy.  When the 

Nurse Manager, Ms. Wood, received the report, she forwarded it 

to the Nursing Director, Ms. Jones, and she recommended 

additional disciplinary action for the Petitioner.  Ms. Jones 

made an independent review of the incident that included a 

review of the patient's chart and the incident report.  Based 

upon this, Ms. Jones issued a Second Written Corrective Action 

to the Petitioner. 

14.  Ms. Wood and Ms. Jones subsequently met with the 

Petitioner to prepare a development plan to try to improve the 

Petitioner's repeated patient-care problems.  The Respondent 

routinely prepares development plans for employees who have two 

Written Corrective Actions, because a third Written Corrective 
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Action in a 12-month period would result in termination.  

Ms. Wood met with the Petitioner once each week for the first 

two weeks after the development plan was presented to the 

Petitioner.  Ms. Wood did not meet with the Petitioner the 

following two weeks because she took a vacation during the 

holiday season. 

15.  The Petitioner caused several patient-care problems 

during the period Ms. Wood was unavailable to meet with her.  

Between December 13, 2005, and December 27, 2005, the Petitioner 

provided sub-standard care on at least eleven occasions.  Two of 

these incidents were more serious patient-care problems than the 

others, because they resulted in a direct injury to one patient 

and exposed another patient to the risk of very serious 

infection. 

16.  The first of the two incidents came to light when the 

Shands administration received a complaint from a patient, in 

the third floor medical-surgical unit, that his nurse had 

roughly removed a dressing for his IV and tore his skin.  This 

complaint was passed on to Ms. Jones and Ms. Wood.  Ms. Jones 

reviewed the patient’s chart and determined that the Petitioner 

had discontinued the IV on the patient in question.  The 

discontinuation of an IV is the only reason to remove the 

dressing, so Ms. Jones reasonably concluded that the Petitioner 

was the nurse who tore the patient's skin. 
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17.  The Petitioner admitted treating the patient but 

denied tearing his skin.  She claimed that she removed the first 

IV and replaced it with a new IV, only to have some other nurse 

come and discontinue the IV and tear the patient's skin.  At the 

final hearing, however, the Petitioner conceded that she had to 

discontinue the original IV in order to replace it and that the 

patient's chart then would show that the Petitioner had 

discontinued the patient's IV.  Therefore, even if the 

Petitioner was not the nurse who tore the patient's skin, the 

Petitioner's admission that the patient chart showed that she 

had discontinued at least one of the patient's I.V.'s creates a 

non-discriminatory explanation for a good faith belief by 

Nursing Director Jones that the Petitioner was the nurse who 

injured the patient. 

18.  The second serious incident was discovered on 

December 24, 2005.  Dayshift nurse Darlene Hewitt, who had taken 

over care of patients treated by the Petitioner during the 

preceding evening, noticed that one of the patients had dark 

stool dried over the site of his “femoral central line.”  

Ms. Hewitt had received a report from the Petitioner, only ten 

minutes before discovering the feces, but the Petitioner had not 

informed her of the patient's condition.  Ms. Hewitt reported 

the incident to Ms. Wood, who reviewed the patient’s chart and 

determined that the Petitioner returned to the chart, after the 
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presence of the feces had been discovered, and added false 

entries, effective 6 a.m. that morning, claiming to have 

discovered and reported the stool to the succeeding nurse at the 

shift change. 

19.  A femoral central line is an I.V. line inserted into 

the femoral artery in the groin of the patient.  It is used to 

administer prescription medication directly to a patient's 

heart.  A dressing is used to cover the central line insertion 

point, because any bacteria that contaminate the site could 

potentially go directly to a patient's heart.  A contaminated 

femoral central line is a serious patient-care issue and exposes 

the patient to potentially serious health consequences.   

20.  Ms. Wood reported the incident to Director Jones, 

along with the other ten incidents of sub-standard patient-care 

occurring between December 13, 2005, and December 27, 2005.  

Ms. Jones reviewed each incident independently, and made an 

examination of each patient chart at issue.  She determined that 

the Petitioner's patient-care practices had not improved.  She 

therefore decided to issue the Petitioner a Third Written 

Corrective Action. 

21.  Ms. Woods and Ms. Jones met with the Petitioner on 

December 28, 2005, to discuss the issues underlying the Third 

Written Corrective Action.  Ms. Jones explained to the 

Petitioner that the Third Written Corrective Action would result 
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in automatic termination.  Ms. Jones offered the Petitioner the 

opportunity to resign, in lieu of termination, before the Third 

Written Corrective Action was completed.  The Petitioner left 

the meeting and never responded to Ms. Jones’ offer.  The 

Petitioner maintains that she was terminated.  Whether she was 

terminated or resigned in lieu of termination, or was 

constructively terminated, is not material to resolution of the 

issues at hand. 

22.  In fact, the Petitioner was effectively terminated for 

providing sub-standard patient care.  There is no evidence to 

suggest that Ms. Jones’ decision to discipline and terminate the 

Petitioner was based upon race, retaliation for any alleged 

complaints of harassment, or engaging in any statutorily 

protected conduct.  The Petitioner did not identify any 

employees outside her protected class that were not disciplined 

for providing similar sub-standard patient care.  The 

Respondent, however, identified several employees outside the 

Petitioner's protected class who were disciplined by Ms. Wood 

for providing poor patient care.  When faced with that evidence 

at hearing, the Petitioner conceded that the Respondent did not 

terminate her for any improper purpose. 

23.  The Petitioner also claims to have been harassed by 

several white co-workers.  Co-workers Shannon Poppel, Kim 

Morris, and Darlene Hewitt were purported by the Petitioner to 
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have harassed her.  Those three persons, however, all work on 

the day shift.  The Petitioner worked on the 7 p.m. to 7 a.m. 

shift.  Jay Nash was the only night-shift employee who had been 

alleged to have mistreated the Petitioner.  At hearing, however, 

the Petitioner conceded that Mr. Nash was not harassing her; 

rather, she contends he was assigning her more difficult 

patients than he was assigning other employees. 

24.  The Petitioner maintains that Poppel, Morris, and 

Hewitt were very friendly with Nursing Director Wood.  The 

Petitioner suspects they had a social relationship outside the 

hospital.  The Petitioner contends that Poppel, Morris, and 

Hewitt ignored her and interrupted her when she was attempting 

to give her report at shift changes.  Finally, the Petitioner 

claims that the three people would stop all conversation 

whenever she entered a room and, on one occasion, she overheard 

Director Wood and one of the alleged harassers laughing in 

Ms. Woods's office when discussing the Petitioner. 

25.  The Petitioner concedes, however, that none of the 

alleged harassers ever used any racially derogatory language or 

made any reference to the Petitioner's race.  In fact, she 

offered no evidence relating the behavior of the three alleged 

harassers to the Petitioner's race, aside from the fact that the 

alleged harassers are Caucasian and the Petitioner is African-

American.  The Petitioner's contention that this behavior was 
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based on race is the Petitioner's own bare, unsupported opinion 

and is un-persuasive.  The Petitioner even concedes that the 

harassers were friends away from the hospital.  Their social 

relationship, which was not shared with the Petitioner, is a 

more plausible explanation for any behavior of the alleged 

harassers than is the race of the Petitioner.  This is 

especially so, given the fact that Nursing Director Wood herself 

is African-American.   

26.  The Petitioner has also exaggerated the severity of 

the alleged harassment, because there was an insufficient 

temporal opportunity for the alleged harassers to engage in that 

conduct.  The day-shift nurses, including the three alleged 

harassers, must "punch in" between 6:45 a.m. and 6:52 a.m. for 

their 12-hour shift, which runs from 7 a.m. to 7 p.m.  

Generally, the night-shift nurses finish giving reports to the 

day-shift nurses and leave the hospital by 7:15 a.m.  Therefore, 

at most, Ms. Poppel, Morris, or Hewitt could have interacted 

with the Petitioner only for a total of about 30 minutes per 

day.  Thus any harassment, if it occurred, would have occurred 

for only a very short period of time.  Moreover, there is no 

proof that any harassment, based upon race, occurred at all.  

27.  The Petitioner contends that she complained to Nursing 

Director Jones about the harassment, but Ms. Jones denies this.  

Ms. Jones is well-trained in the anti-harassment policy followed 
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by Shands.  She had conducted several other investigations into 

harassment allegations during her tenure as Nursing Director.  

Her thorough response to those other allegations concerning 

harassment makes it very unlikely that Ms. Jones would have 

ignored the Petitioner's alleged complaint, had she made one.  

Ms. Jones is an African-American woman and, if she had a 

history, as she does, of actively investigating any allegations 

of harassment, it is unlikely that she would have disregarded an 

allegation that an employee felt that she was being harassed 

because of her race.  Therefore, the Petitioner's self-serving 

opinion that she was being harassed, and her allegation that she 

had complained about the harassment, lacks credibility and 

persuasiveness.    

CONCLUSIONS OF LAW 

28.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57, Fla.Stat. (2009).   

29.  Section 760.10(1)(a), Florida Statutes (2008), makes 

it illegal to discharge or otherwise discriminate against any 

individual with respect to the terms, conditions, or privileges 

of employment because of that person's race.   

30.  In order to prove a prima facie case of discriminatory 

discharge under the Florida Civil Rights Act, the Petitioner 

must prove (1) that she is a member of a protected class; 
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(2) that at the time of her discharge she was qualified for her 

position; (3) that she suffered an adverse employment action; 

and (4) that she was replaced by a person outside her protected 

class or was treated less favorably than similarly-situated co-

workers outside her protected class.  Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1999). 

31.  The Petitioner has not met the burden of proving a 

prima facie case of discrimination based upon race.  She could 

not identify with her evidence any employee, outside her 

protected class, who received more favorable treatment after 

similar patient-care errors.  The Respondent identified several 

employees outside the Petitioner's protected class who had 

received similar discipline for similar patient-care problems.  

The Petitioner, for this reason, has not established a prima 

facie case of discrimination in the termination of her 

employment. 

32.  Even if she had established a prima facie case of 

discriminatory discharge based upon race, her claim fails 

because she was terminated for a legitimate, non-discriminatory 

reason.  That reason, as amply shown by the Respondent's 

evidence, embodied the repetitive and sometimes serious failures 

in the patient-care the Petitioner provided as an RN.  The 

Petitioner did not then come forward with any persuasive 

evidence to show that the reason for her termination was a mere 
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pre-text for what amounted to discrimination based upon her race 

or based upon retaliation for her engaging in a statutorily-

protected complaint or conduct.  See Dept. of Children and 

Families v. Garcia, 911 So. 2d 171, 172 (Fla. 3d DCA 2005). 

33.  There is no question that the Respondent had a serious 

concern about the level of patient care in the unit where the 

Petitioner was employed.  In fact, the Respondent promoted 

Ms. Wood to Nurse Manager in order to improve the quality of 

patient-care.  There is no dispute that the Petitioner's 

conduct, on the occasions referenced in the above Findings of 

Fact, undermined patient care by her failure to put a telemetry 

unit on a heart patient; by her administration of the antibiotic 

Gentamicin to the wrong patient; by the harm caused to a patient 

in removing an I.V. dressing and by allowing a patient's stool 

to remain on the femoral central line I.V. site for an extended 

period of time.  Proper patient-care is the essence of the 

Respondent's operations and constitutes a legitimate, non-

discriminatory reason for the Petitioner's termination, based 

upon the above-found facts.   

34.  The Petitioner has not offered persuasive evidence 

that her poor patient-care record served as a mere pretext for 

what amounted to racial discrimination.  The Petitioner 

conceded, in fact, that the Respondent did not terminate her for 
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any improper purpose.  Therefore, the claim for discriminatory 

termination must fail as a matter of law. 

35.  In order to make out a case for retaliatory discharge, 

the Petitioner must establish that she is engaged in protected 

activity, such as making a complaint concerning harassment or 

discrimination and that the employer knew of that complaint or 

protected activity and then intentionally discriminated against 

the Petitioner, for engaging in that protected activity, by 

imposing discipline or termination based upon it.  See Blizzard 

v. Appliance Direct, Inc., 16 So. 3d 922, 926 (Fla. 3d DCA 

2009).   

36.  The Petitioner has not proved a case of a retaliatory 

discharge because she has not proven that she engaged in any 

protected activity.  In fact, there is no evidence that the 

Petitioner ever made any complaint concerning harassment or 

other discriminatory conduct by any co-employee or supervisor 

while she remained employed by the Respondent.  Therefore, the 

Respondent, in terminating her, could not have done so in 

retaliation for her engaging in protected activity by filing any 

sort of complaint, because none had been made.  The Respondent 

would have had to have known about the complaint or protected 

activity in order for any claim to lie based upon discriminatory 

retaliation for such a complaint.  Brumgart v. Bell South 

Telecommunications, Inc., 231 F.3d 791, 799 (11th Cir. 2000). 
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37.  Further, the Respondent terminated the Petitioner for 

a legitimate, non-retaliatory reason.  The Petitioner offered no 

persuasive evidence that that reason was a mere pretext for what 

amounted to a discriminatory termination based upon race or 

based upon retaliation for engaging in protected conduct.   

38.  The Petitioner has also complained of unlawful 

harassment.  Harassment based upon a protected characteristic 

such as race, is a form of discrimination prohibited by Chapter 

760, Florida Statutes.  Maldanado v. Publix Supermarkets, 

939 So. 2d 290, 293 (Fla. 4th DCA 2006).  In order to prove a 

prima facie case of harassment, the Petitioner must prove 

(1) that she belongs to a protected class; (2) that she is 

subjected to unwelcome harassment; (3) that the harassment 

complained of was based upon membership in the protected class; 

(4) that the harassment was sufficiently pervasive and severe as 

to alter the terms, conditions or privileges of her employment 

and create an abusive environment and (5) that there is a reason 

to hold a Respondent responsible for that harassment.  Miller v. 

Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002). 

39.  The Petitioner has not established a prima facie case 

of unlawful harassment.  While her co-workers may have been 

impolite or even rude to her, the Petitioner has not established 

that the behavior of the co-workers was based on her race.  The 

conclusory allegation or opinion that race is the only factor 
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that explains the behavior of her co-workers ignores the fact 

that the harassers had a social relationship outside of work.  

That social relationship, to the exclusion of the Petitioner, 

may have made the Petitioner have feelings of rejection, but the 

claim of harassment must fail as a matter of law because she has 

offered no evidence to show that the harassment was related to 

her race in any way.  

40.  Even if it was established that the harassment, if it 

occurred, was related to her race, she has still not proven a 

prima facie case of racial harassment because it was not 

sufficiently severe and pervasive as to alter a term, condition, 

or privilege of employment.  Simple teasing, offhand comments, 

and isolated incidents will not suffice to prove discriminatory 

changes in the terms and conditions of employment.  Maldanado v. 

Publix Supermarkets, supra.; Faragher v. City of Boca Raton, 524 

U.S. 775, 778 (1998).  

41.  The Petitioner has conceded that she interacted with 

the alleged harassers at Shands, at most, for 30 minutes per 

day.  Such a brief, limited contact does not constitute severe 

or pervasive conduct, as a matter of law, and therefore cannot 

support a prima facie claim of unlawful harassment.  See, e.g., 

Newman v. Career Consultants, Inc., 470 F. Supp. 2d 1333, 1349 

(M.D. Ala., 2007). 
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42.  The Petitioner’s harassment claim must fail as a 

matter of law because no evidence has been offered to establish 

that the Respondent is responsible for any alleged harassment.  

The Petitioner concedes that the Respondent has many avenues for 

employees to complain of illegal harassment at work.  The 

Petitioner, however, did not utilize any complaint procedure 

offered by Shands, despite her claims to the contrary.  Her 

failure to use the complaint procedure offered by her employer 

prevents her from holding the Respondent employer liable for any 

alleged harassment and bars a harassment claim as a matter of 

law.  Faragher, supra. 

43.  In summary, in consideration of the persuasive 

evidence of record and the above Findings of Fact, the 

Petitioner has not demonstrated by preponderant evidence that 

she was terminated because of her race or in retaliation for any 

alleged protected activity; neither has the Petitioner proven 

that she was subjected to any unlawful harassment during her 

employment with the Respondent, based upon her race. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 
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RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations denying the petition in its 

entirety. 

DONE AND ENTERED this 19th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 19th day of January, 2010. 

 
 
COPIES FURNISHED: 
 
Nancy Toman Baldwin, Esquire 
Law offices of Nancy Toman Baldwin 
309 North East First Street 
Gainesville, Florida 32601 
 
Marquis W. Heilig, Esquire 
Thompson, Sizemore, Gonzalez & Hearing, P.A. 
201 North Franklin Street, Suite 1600 
Tampa, Florida  33602 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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Case No. 09-4715 
 

  
RECOMMENDED ORDER 

 
     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference on  

December 8, 2009, at sites in Tallahassee and Miami, Florida. 

APPEARANCES 

For Petitioner:  Maria T. Thornhill, pro se 
  6815 Edgewater Drive, No. 105 
  Coral Gables, Florida  33133 

 
For Respondent:  John R. Sutton, Esquire 
     Jose R. Bejel, Esquire 

  Sutton Law Group, P.A. 
  7721 Southwest 62nd Avenue, Suite 101 
  South Miami, Florida  33143 

 
STATEMENT OF THE ISSUES 

The issues in this case are, one, whether Respondent 

unlawfully discriminated against Petitioner on the basis of her 

alleged handicap in violation of the Florida Fair Housing Act; 

and, two, whether Respondent subjected Petitioner to acts of 



coercion or retaliation as a result of Petitioner's exercise, or 

attempted exercise, of a protected housing right. 

PRELIMINARY STATEMENT 
  

In a Housing Discrimination Complaint filed with the U.S. 

Department of Housing and Urban Development on March 9, 2009, 

and subsequently investigated by the Florida Commission on Human 

Relations ("FCHR"), Petitioner Maria Thornhill alleged that 

Respondent Admiral Farragut Condominium Association, Inc., had 

unlawfully discriminated against her by (a) refusing to let her 

make a reasonable modification to her property to accommodate an 

alleged disability, and (b) using coercion or other means to 

interfere with her exercise of protected housing rights.  The 

FCHR investigated Petitioner's claims and, on July 21, 2009, 

issued a notice setting forth its determination that reasonable 

cause did not exist to believe that a discriminatory housing 

practice had occurred.  Thereafter, Petitioner filed a Petition 

for Relief, which the FCHR transmitted to the Division of 

Administrative Hearings ("DOAH") on August 25, 2009.   

At the final hearing on December 8, 2009, Petitioner 

testified on her own behalf and called two other witnesses:  

Carlos Flores and Nancy Morgan.  Petitioner moved four exhibits, 

identified as Petitioner's Exhibits 1, 3, 4, and 7, into 

evidence.  Respondent presented one witness, namely Raymond 

Khachab, and introduced Respondent's Exhibits 1, 2, 7, and 8 
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into evidence.  Official recognition was taken of Respondent's 

Exhibits 3-6 and 9.1

The final hearing was not recorded because the FCHR 

declined to provide a court reporter, and neither party elected 

to retain one, despite being afforded an opportunity to do so.  

The parties were directed to file their respective Proposed 

Recommended Orders no later than December 18, 2009.  Respondent 

timely submitted its "Proposed Findings of Fact, Conclusions of 

Law & Recommendations for Final Disposition."  Petitioner 

submitted a similar document, albeit after the deadline had 

passed.  The undersigned considered both submissions.   

 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2009 Florida Statutes. 

FINDINGS OF FACT 

 1.  Petitioner Maria Thornhill ("Thornhill") owns and lives 

in a unit in the Admiral Farragut Condominium Apartments. 

 2.  Respondent Admiral Farragut Condominium Association, 

Inc. ("AFCA"), manages the property of which Thornhill's 

condominium is a part.   

 3.  This case continues a dispute between Thornhill and 

AFCA which began in 1997, when Thornhill——without first securing 

AFCA's permission——installed three wooden steps leading from her 

rear balcony down to a patio located about 30 inches below.   
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AFCA disapproved of the steps and directed Thornhill to remove 

them, which was done long ago. 

 4.  In the past, Thornhill has alleged, among other things, 

that AFCA and its individual directors unlawfully discriminated 

against her in denying her many requests to reinstall the steps, 

which she claims are needed as a reasonable accommodation for 

her handicap.2  Consequently, the parties have been pitted 

against each other for years in one legal proceeding after 

another, in various forums including DOAH.  Thornhill has lost 

many battles in this protracted litigation——and consequently 

been ordered to pay tens of thousands of dollars in sanctions, 

court costs, and attorney's fees.  Still, she presses on. 

 5.  In this case, Thornhill argues, as she has for more 

than a decade, that she needs to attach steps to her rear 

balcony because she is physically unable to traverse the 30 

inches which separate the balcony from the ground and hence  

would be trapped if a fire were to block both of the unit's two 

doors to the outside.  Not for the first time, Thornhill alleges 

here that AFCA discriminated against her on the basis of 

handicap when it denied her request(s), the most recent of which 

was made in January 2004, for approval of the steps.   

 6.  In addition to her claim involving the steps, Thornhill 

alleges that AFCA has discriminated or retaliated against her, 

in some unspecified way(s), in connection with a boat slip, 
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which she is, evidently, "next in line" to rent, once the lease 

expires under which another unit owner currently enjoys the 

right to use the slip.  Finally, Thornhill contends that, in its 

efforts to collect the various money judgments it has been 

awarded, AFCA has retaliated against her unlawfully.  

Determinations of Ultimate Fact 

 7.  With regard to the steps, Thornhill presented no 

evidence suggesting that such a modification is reasonable, nor 

any proof that installation of such steps is necessary to 

ameliorate the effects of her particular handicap. 

 8.  There is no evidence that any of AFCA's decisions 

concerning the boat slip were motivated in any way by 

discriminatory animus directed toward Thornhill.   

 9.  There is likewise no evidence that AFCA ever undertook 

to execute or otherwise enforce the judgments it has obtained 

against Thornhill because of discriminatory animus.   

 10.  In sum, there is not a shred of competent, persuasive 

evidence in the record, direct or circumstantial, upon which a 

finding of any sort of unlawful housing discrimination, 

coercion, or retaliation could possibly be made.  Ultimately, 

therefore, it is determined that AFCA did not commit any 

prohibited act. 
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CONCLUSIONS OF LAW 

11.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to Sections 120.569, and 120.57(1), 

Florida Statutes. 

12.  Under the Florida Fair Housing Act ("FFHA"), it is 

unlawful to discriminate in the sale or rental of housing.  

Although Thornhill has not identified the particular provisions 

of the FFHA under which she purports to travel, it is reasonably 

clear that she is attempting to assert discrimination claims 

pursuant to Section 760.23, Florida Statutes, and retaliation or 

coercion claims in accordance with Section 760.37, Florida 

Statutes.   

13.  Upon examination of the specific acts of unlawful 

discrimination and other prohibited practices enumerated in 

Section 760.23, it is concluded that the following provisions 

are implicated by Thornhill's claim of handicap-based housing 

discrimination: 

(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of:  
 
(a)  That buyer or renter;  

(b)  A person residing in or intending to 
reside in that dwelling after it is sold, 
rented, or made available; or  
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(c)  Any person associated with the buyer or 
renter.  

§ 760.23(8), Fla. Stat. 

14.  For purposes of subsection (8) above, the term 

"discrimination" includes:  

(a)  A refusal to permit, at the expense of 
the handicapped person, reasonable 
modifications of existing premises occupied 
or to be occupied by such person if such 
modifications may be necessary to afford 
such person full enjoyment of the premises; 
or 
 
(b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

§ 760.23(9), Fla. Stat.  

15.  A reasonable accommodation or modification claim 

comprises four elements:  request, refusal, reasonableness, and 

necessity.  Schwartz v. City of Treasure Island, 544 F.3d 1201, 

1219 (11th Cir. 2008); Colon-Jimenez v. GR Management Corp., 218 

Fed.Appx. 2, 3 (1st Cir. 2007)("the plaintiff must show that a 

special accommodation of a disability was, in fact, 

requested."). 

16.  To be legally sufficient, the request for an 

accommodation must explain how the special consideration being 

sought is linked to a particular disability.  Colon-Jimenez, 218 

Fed.Appx. at 3.  While there is no question that Thornhill has 

 7



requested AFCA's permission to attach steps to her balcony as a 

means of accommodating a handicap, it is debatable whether she 

ever made clear how the installation of such steps was made 

necessary by her disability.  On the other hand, Thornhill has 

notified AFCA unambiguously of her desire to be allowed a 

special fire escape, which she has justified as a means of 

accommodating her lack of agility or mobility.  It is concluded 

that Thornhill has requested an accommodation. 

17.  That AFCA has refused Thornhill's requests to attach 

steps to her rear balcony is undisputed.  Therefore, this 

element, too, is met. 

18.  Whether the requested accommodation is reasonable is 

another matter.  Thornhill, as the claimant, has the burden of 

proving that the proposed accommodation or modification is 

reasonable.  See Loren v. Sasser, 309 F.3d 1296, 1302 (11th Cir. 

2002), cert. denied, 538 U.S. 1057 (2003).  She failed to meet 

this burden.   

19.  Indeed, the proposed accommodation strikes the 

undersigned as unreasonable on its face, assuming the purpose 

thereof is——as Thornhill insists——to provide an emergency exit 

in case of a fire.  Although neither party introduced any 

evidence about this, the undersigned cannot help but think that 

Thornhill could accomplish the same purpose by purchasing a 

folding step stool or stepladder, which could be quickly placed 
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behind the balcony were it necessary to escape from the building 

in an emergency.  (The balcony, remember, is only 30 inches 

above the ground.)  While a step stool might not be Thornhill's 

preference, it would nevertheless accommodate her stated need.  

Cf. id. at 1303 (chain link fence around backyard, though not 

the front-yard fence plaintiffs prefer, would reasonably 

accommodate their needs). 

 20.  Likewise, Thornhill failed to meet her burden to prove 

that the accommodation is necessary to address the needs created 

by her handicap.  See Schwarz, 544 F.3d at 1226.  In fact, 

Thornhill's explanation of the need for the steps, if taken at 

face value, demonstrates that this modification is unnecessary 

unless an emergency, such as a fire, requires that she escape 

from her home through the rear balcony, instead of exiting 

through one of the two front doors.  Were such an exigent 

situation to arise, however, the need for a way out would be 

created, not by Thornhill's handicap, but by the fire or other 

emergency.  Because the FFHA does not require that an 

accommodation be made to address a problem caused by something 

other than a person's handicap (e.g. the problem of escaping 

from a burning building, whose direct cause is the fire)3, 

Thornhill's explanation is self-defeating. 

 21.  Besides that, Thornhill adduced no persuasive evidence 

establishing that she would be unable, in a life-or-death, 
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emergency situation, to lower herself two-and-a-half feet from 

the balcony to the ground.  Thus, even if Thornhill's handicap 

were found to be the direct cause of the alleged problem 

(inability to escape in the event of fire), there is still no 

persuasive proof of the problem itself.  For this alternative 

reason, the evidence is insufficient to establish necessity.    

 22.  Turning to Thornhill's claim under Section 760.37, 

Florida Statutes, which "regulates discriminatory conduct 

before, during, or after a sale or rental of a dwelling," 

liability would exist only if Thornhill could demonstrate that, 

because of discriminatory animus,  

[AFCA] coerced, intimidated, threatened, or 
interfered [with:  (a) her] exercise of a 
right under [the FFHA]; (b) [her] enjoyment 
of a housing right after exercise of that 
right; or (c) [her] aid or encouragement to 
a protected person to exercise or enjoy a 
housing right[.]   
 

Delawter-Gourlay v. Forest Lake Estates Civic Ass'n of Port 

Richey, Inc., 276 F. Supp. 2d 1222, 1235 (M.D.Fla. 

2003)(citation and footnote omitted), vacated because of 

settlement, 2003 U.S. Dist. LEXIS 26080 (M.D.Fla. Sept. 16, 

2003).  Thornhill, however, proved none of the foregoing 

elements.  Thus, AFCA is not liable under Section 760.37, 

Florida Statutes. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the FCHR enter a final order finding 

AFCA not liable for housing discrimination and awarding 

Thornhill no relief.    

DONE AND ENTERED this 20th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

 

___________________________________ 
JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of January, 2010. 

 
 

ENDNOTES
 
1/  Each of the five documents so recognized is an order of the 
Circuit Court of the Eleventh Judicial Circuit of Florida.  
Respondent's Exhibit 9, which is entitled, "Order on Plaintiff's 
Emergency Motion to Hold Defendant Maria Thornhill in Civil 
Contempt," and dated October 23, 2001, was erroneously marked as 
Exhibit "10" before being delivered to the undersigned.  
(Respondent did not offer an Exhibit 10 at hearing.)  This 
exhibit has been renumbered for the record. 
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2/  Thornhill claims to experience disabling back pain as the 
result of an injury suffered in an accident which occurred in 
1988.  While the undersigned believes that Thornhill does, in 
fact, have back problems, he is unable to find much competent 
evidence in the record, if any, in support of Thornhill's 
contention that she is legally handicapped.  Despite the paucity 
of proof, the undersigned has elected to proceed as if Thornhill 
had established that she is handicapped.  
 
3/  A reasonable accommodation is required only when necessary to 
address a problem directly caused by a person's handicap 
because, otherwise, the handicapped person might receive an 
accommodation with regard to a matter unrelated to his handicap, 
thereby placing him in a better position (vis-à-vis that matter) 
than similarly situated nonhandicapped persons.  See Schwarz, 
544 F.3d at 1226. 
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Nancy Morgan 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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Larry Kranert, General Counsel  
Florida Commission on Human Relations  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
PATRICIA COOPER, 
 
     Petitioner, 
 
vs. 
 
JEFF OLIVER, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-5359 

  
RECOMMENDED ORDER 

 
 A formal hearing was conducted in this case on December 15, 

2009, in Shalimar, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings.   

APPEARANCES 

 For Petitioner:  Patricia Cooper, pro se
                      645 James Lee Road 
                      Apartment 265 
                      Ft. Walton Beach, Florida  32547 
 
 For Respondent:  Jeff Oliver, pro se
                      Post Office Box 4036 
                      Shalimar, Florida  32579 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner based on her sex or an alleged handicap contrary to 

Sections 760.20 through 760.37, Florida Statutes (2008), Fair 

Housing Act, as amended (the Act).   



PRELIMINARY STATEMENT 

 On or about July 6, 2009, Petitioner Patricia Cooper 

(Petitioner) filed a Housing Discrimination Complaint.  The 

complaint alleged that Respondents Donald C. and Boneita Page 

and Jeff Oliver had discriminated against Petitioner based on 

Petitioner's sex/gender and handicap.  Specifically, the 

complaint stated that Respondent Jeff Oliver had refused to rent 

a mobile home to Petitioner, had imposed discriminatory terms 

and conditions on the rental of the home, and had failed to make 

reasonable accommodation.   

 On August 28, 2009, the Florida Commission on Human 

Relations (FCHR) issued a Determination: No Cause.  Petitioner 

filed a Petition for Relief on or about September 21, 2009.  

FCRH referred the petition to the Division of Administrative 

Hearings on October 1, 2009. 

 A Notice of Hearing dated October 19, 2009, scheduled the 

hearing for December 15, 2009.   

 When the hearing commenced, Respondent Jeff Oliver 

confirmed that he was the operator/owner of the mobile home park 

business at issue here.  According to Respondent Jeff Oliver, he 

leases the land from Donald C. and Boneita Page.  Therefore, the 

style of this case is hereby amended to name Respondent Jeff 

Oliver (Respondent) as the only Respondent.   
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 During the hearing, Petitioner testified on her own behalf.  

She offered 13 exhibits that were accepted as evidence. 

 Respondent testified on his own behalf.  He offered 12 

exhibits that were accepted as evidence.   

 FCHR did not provide a court reporter for the hearing.   

 Neither party filed proposed findings of fact and 

conclusions of law.  However, Petitioner filed ex parte 

documents entitled Exceptions on December 24, 2009, and Requests 

for Transcript or Documentation of Proof Thereof on December 28, 

2009.  To the extent that Petitioner is requesting copies of the 

Administrative Law Judge's hearing notes, the request is hereby 

denied.   

 Reference hereinafter is to Florida Statutes (2008), unless 

otherwise noted.   

FINDING OF FACTS 

 1.  Prior to October 2008, Jeff Stewart, Jr. owned a mobile 

home located at 729 Green St., Lot #2.  The mobile home was in 

poor condition and could not be moved without destroying it.   

 2.  On or about October 3, 2008, Mr. Stewart sold the 

mobile home to Travis Dewrell, who intended to let Petitioner 

reside therein.  Mr. Stewart made this agreement with the 

understanding that Mr. Dewrell and/or Petitioner were 

responsible for paying the October lot rent.   
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 3.  Petitioner, a white female, was working for Mr. Dewrell 

at the time.  In October 2008, Mr. Dewrell sent Petitioner on a 

job out of town and then hired her to work on his home.   

 4.  On about October 4, 2008, Petitioner talked to 

Respondent.  During that conversation, Respondent understood 

that Petitioner had bought or was buying the mobile home.   

 5.  Respondent agreed that he had no problem with 

Petitioner moving into the mobile home.  Respondent told 

Petitioner that all she had to do was the following:  (a) to pay 

the lot rent that was overdue; (b) pay ongoing lot rent in the 

amount of $220; (c) pay the security deposit; (d) complete the 

rental application; and (e) sign the rental agreement.  

Petitioner replied that Respondent should bring her the 

paperwork.   

 6.  Respondent took Petitioner a copy of a rental 

application and a copy of the rental agreement.  He requested 

that she complete and return the documents.   

 7.  In October 2008, Petitioner appeared healthy to 

Respondent.  Petitioner drove herself around in a camper, was 

working, and in business as a sheet rocker.  She was not living 

in the mobile home park in October 2008, but she was in and out 

making repairs on the home.   

 8.  On October 10, 2008, Respondent gave Petitioner a Five-

Day Notice, stating that she had to pay rent in the amount of 
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$220 and late charges for lot #2 by October 17, 2008.  

Petitioner responded that Mr. Dewrell owned the mobile home. 

 9.  When Respondent did not receive rent for lot #2, he 

contacted first Mr. Stewart who informed Respondent that 

Mr. Dewrell owned the mobile home.  Respondent then went to see 

Mr. Dewrell, who paid Respondent’s rent for October and November 

2008.  Pursuant to Respondent's rental agreement, lot rent is 

uniformly $220 per month per lot.  Because no one was living in 

the mobile home, Respondent agreed to accept $100 in lot rent 

for part of October and $200 in lot rent for all of November.  

Mr. Dewrell paid Respondent $300 by check.   

 10.  During their conversation, Mr. Dewrell refused to sign 

a rental agreement.  Instead, Mr. Dewrell stated that he would 

put the mobile home in Petitioner's name and put a lien on it, 

so Petitioner would be responsible for the home and the rent.   

 11.  Petitioner moved into the mobile home on lot #2 around 

December 1, 2008.  Petitioner had not signed the rental 

application or the rental agreement.   

 12.  Sometime after Petitioner moved in, she and Respondent 

talked about a camper and 20 acres of land she owned and wanted 

to sell.  The land was located in an area known as Red Bay.  

They also talked about a lot and mobile home down the street 

that Petitioner owned.  Petitioner promised to pay her rent when 

she sold some property.   
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 13.  At some point in time, Petitioner and Respondent 

talked about Respondent buying some of Petitioner's property, 

but they were never able to reach an agreement.  As to the 

property located at Red Bay, Petitioner discovered that it was 

land locked with no easement.   

 14.  Petitioner was upset when Respondent informed her that 

he was not interested in buying any of her property.  

Petitioner's testimony that Respondent attitude changed towards 

her at that time is not persuasive.   

 15.  On or about December 26, 2008, Respondent gave 

Petitioner a "5-Day Notice."  The notice states that Petitioner 

owed lot rent in the amount of $200 for December rent and 

included a demand for payment no later than January 4, 2009. 

 16.  In January 2009, Respondent left Petitioner a note, 

asking if she was any closer to paying the lot rent or had she 

moved.  The note included a request for Petitioner to call 

Respondent.   

 17.  On January 12, 2009, Mr. Dewrell wrote a statement 

directed to the Social Security Administration on Petitioner's 

behalf.  The statement indicates that Mr. Dewrell was 

Petitioner's past landlord and that Petitioner owed him $700 for 

the mobile home.  The statement also noted that the past-due lot 

rent was $400 for December 2008 and January 2009 and that the 
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landlord would not allow Petitioner to sign a lease because the 

mobile home is not titled in Petitioner's name.   

 18.  On January 12, 2009, Petitioner and Mr. Dewrell signed 

a Promissory Installment Note backdated to November 1, 2008.  

According to the note, Petitioner would pay Mr. Dewrell 11 equal 

monthly payments in the amount of $100 payable beginning 

January 1, 2009, and on the same day of each succeeding month 

thereafter until $1,100 was paid in full.   

 19.  The Promissory Installment Note included the following 

handwritten statement signed by Mr. Dewrell:  "This is an 

agreement to pay in full and purchase the mobile home at 

729 Green St., #2.  The title to said mobile home will convey at 

the maturity and completions of this note."   

 20.  On or about January 13, 2009, Petitioner and 

Respondent had another conversation.  During the conversation, 

Petitioner told Respondent that she would get her rent caught up 

when she received her first disability check on February 11, 

2009.  Petitioner also showed Respondent documents related to 

her application for food stamps.   

 21.  Respondent agreed to wait until Petitioner received 

her check to collect the back rent.  He did not agree that she 

could pay her rent in the middle of the month thereafter or that 

she could continue to pay $200 rent per month when the uniform 

rent was $220 per month.   
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 22.  In January 2009, Petitioner got rid of her vehicle.  

Instead of a driver's license, she got a State of Florida 

Identification Card.   

 23.  On or about February 11, 2009, Petitioner received her 

disability check in the amount of $569.  She gave Respondent 

$300 in cash towards her back rent.   

 24.  Petitioner asked for a receipt; Respondent explained 

that all tenants were supposed to mail their rent money to his 

office.  Respondent also explained that he would take rent money 

personally from tenants if he was at the park.  Respondent told 

Petitioner that receipts were given to tenants only when they 

requested one.  There is no evidence that Petitioner was treated 

contrary to Respondent's policy in this regard.   

 25.  On March 19, 2009, Respondent's wife gave Petitioner a 

receipt for $600 in rent.  The receipt indicates that Petitioner 

still owed $200 rent for March 2009 in order for Petitioner's 

rent to be up to date.  This is the only receipt that Petitioner 

requested.   

 26.  Sometime in March 2009, Petitioner showed Respondent 

her contract to purchase the mobile home.  Respondent asked her 

again to sign a rental agreement.  Petitioner refused because 

she was not going to pay on the first of each month and she was 

not going to get rid of her dog.   
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 27.  Respondent had known that Petitioner had an 

unauthorized bulldog at the mobile home since February 2009.  

However, he had done nothing about it, thinking he would address 

that problem at a later date.   

 28.  Sometime during the Spring of 2009, Petitioner and her 

neighbors began having trouble getting along with each other.  

Petitioner at lot #2 had a boxer bulldog.  Petitioner's daughter 

at lot #3 had a small dog and two huskies.  The tenant at lot #6 

brought in a pit bull.  The tenant at lot #7 had a small dog and 

a bulldog puppy.  At least some of the problems between 

Petitioner and her neighbors, none of whom had signed a pet 

agreement, involved the dogs.  There had been no dogs in the 

mobile home part when Petitioner moved there.   

 29.  On or about April 27, 2009, Respondent gave everyone 

who had an unauthorized pet a "7 Day Notice."  The notice 

advised everyone that pets were not allowed without an agreement 

with Respondent prior to renting and the payment of a pet 

deposit.  The notice required all pet owners to comply with the 

pet policy or vacate the premises.  Everyone but Petitioner 

chose to get rid of their dogs within the allotted time.  

Petitioner also did not pay a pet deposit.   

 30.  The problems between Petitioner and her neighbors 

often resulted in someone calling the sheriff's office, alleging 

that another tenant was creating a disturbance or threatening 
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harm to other residents.  Some residents, including Petitioner, 

complained to Respondent about the harassing behavior of other 

residents.  Respondent knew that the tenants across the road 

from Petitioner were obnoxious drunks; however, Respondent had 

never had so many complaints until Petitioner moved into the 

mobile home.   

 31.  On one occasion, Petitioner complained to Respondent 

about a disturbance at the mobile home park in the middle of the 

night.  When Respondent arrived, there was no one outside and 

the park was quiet.  Petitioner objected when Respondent knocked 

on the door to her home.  There is no persuasive evidence that 

Respondent was drunk and picking on Petitioner when he knocked 

on her door that night.   

 32.  There is no persuasive evidence that Respondent 

favored male tenants over female tenants.  Petitioner's 

testimony to the contrary is not credited.  The greater weight 

of the evidence indicates that Respondent required all tenants 

to sign a rental agreement and to follow the policies set forth 

therein.   

 33.  On or about May 11, 2009, Respondent asked Petitioner 

to sign a rental agreement backdated to December 1, 2008, for 

rent in the amount of $220 per month due on the first day of 

each month.  The lease states that no security deposit is 

required and that no pets are allowed without Respondent's 
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agreement and the payment of a pet deposit.  Petitioner refused 

to sign the rental agreement in part because it was predated.  

She also stated that she was not going to pay her rent on the 

first of each month or get rid of her dog.   

 34.  On May 13, 2009, Petitioner paid $220 in rent.   

 35.  On or about May 21, 2009, Respondent gave Petitioner a 

written "7 Day Notice with Cure."  The notice stated that 

Petitioner needed to sign a rental agreement or face eviction 

proceedings.  The notice also stated that if Petitioner signed 

the agreement, she would have to comply with the following:  

(a) sign the pet policy attached to the agreement or remove her 

dog from the premises; and (b) paragraph six of the agreement 

prohibiting any harassment of neighbors.   

 36.  On May 21, 2009, Respondent also gave Petitioner 

another copy of the rental agreement dated that same date, and 

asked her to sign it.  He told Petitioner that if she did not 

sign it, he would initiate eviction proceedings.   

 37.  The May 21, 2009, rental agreement stated as follows 

in pertinent part:  (a) rent in the amount of $220 would be due 

on the first of each month; (b) a $200 security deposit was due 

before renting the property; (c) no pets are allowed unless an 

agreement is made and the required pet deposit is paid in 

advance; and (d) no loud music, wild entertainment, or 

disturbance of neighbors is allowed.   
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 38.  A document entitled Pet Requirements was attached to 

the rental agreement dated May 21, 2009.  The document stated 

that unauthorized pets had become a problem.  The document also 

stated as follows in relevant part: (a) tenants owning a mobile 

home and renting a lot that have pets must pay a $200 deposit 

per pet before a pet agreement can be considered; and (b) all 

tenants must have a written pet agreement for each pet.  

Petitioner refused to sign the rental agreement dated May 21, 

2009.   

 39.  On or about May 21, 2009, Respondent filed an eviction 

action in Case No. 09-CC-1440-S in the County Court in and for 

Okaloosa County, Florida.  The Complaint alleged that Petitioner 

was delinquent on her rent.  Petitioner responded to the 

Complaint in Case No. 09-CC-1440-S by filing various pro se 

pleadings and motions.   

 40.  On or about June 23, 2009, the Judge issued an Order 

in Case Number 09-CC-1440-S.  According to the order, Petitioner 

was required to pay rent payments into the Registry of the 

Court.  Petitioner subsequently paid $220 in rent into the Court 

Registry for the month of June and $220 for the month of July.   

 41.  Shortly after filing the lawsuit, Respondent talked to 

Petitioner's daughter, who asked for a list of what Petitioner 

needed to pay in order to stay in the mobile home at lot #2.  

Respondent gave Petitioner the following list:  (a) pay $220 lot 
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rent per month; (b) pay $283.50 in filing fees on the lawsuit; 

(c) pay $20 for the service of process fee on the lawsuit; 

(d) buy a liability insurance policy for the dog; and (e) sign 

the rental agreement.  After that conversation, Respondent 

thought he and Petitioner had reached an agreement.   

 42.  On July 10, 2009, Respondent served Petitioner with a 

Notice of Termination of Unwritten Lease pursuant to Sections 

83.01 and 83.20, Florida Statutes.  The notice terminated the 

oral month-to-month rental agreement between Petitioner and 

Respondent.  The notice gave Petitioner until July 31, 2009, to 

vacate the premises.  The notice was properly served on 

Petitioner.   

 43.  On July 14, 2009, the Judge issued an Order in Case 

Number 09-CC-1440-S.  The Order granted Respondent's Motion to 

Amend Complaint and scheduled a jury review on July 31, 2009, in 

the Judge's chambers, and a jury trial during the week of 

August 3, 2009.   

 44.  On or about July 17, 2009, Respondent filed an Amended 

Complaint for Summary Eviction Proceedings in Case No. 09-CC-

1440-S.  The complaint sought Petitioner's eviction after the 

termination and expiration of an oral month-to-month tenancy and 

the removal of the mobile home from the premises.   

 45.  On August 12, 2009, Petitioner paid $206 in rent to 

the Court Registry.   
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 46.  After a Jury Pretrial Conference, the County Judge in 

Case Number 09-CC-1440-S issued a Final Judgment of Possession 

on August 12, 2009.  The Judge denied Petitioner's Motion to 

Dismiss and Motion to Dismiss for Lack of Standing.  The Judge 

abated Petitioner's counter claim pending payment of the 

statutory filing fee or the filing of an Affidavit of Indigence.  

The Judge also ordered the Court Registry to disperse $600 in 

rent to Respondent.  Finally, the order granted Respondent's 

Motion for Judgment on the Pleadings and advised Petitioner that 

a Writ of Possession would issue on August 31, 2009.   

 47.  Thereafter, Respondent contacted Mr. Dewrell.  

Respondent requested that Mr. Dewrell remove the mobile home or 

pay the lot rent and leave it at lot #2.   

 48.  Petitioner's daughter requested permission to get 

Petitioner's personal property.  However, Petitioner's daughter 

refused to sign an agreement relating to the property's removal.   

 49.  Petitioner subsequently sold her interest in the 

mobile home to James Lytle.  Mr. Lytle gave Petitioner $400 in 

cash.  Mr. Lytle also secured Respondent's permission so that 

Petitioner could return to the home, retrieve her possessions, 

and clean up the yard.  Petitioner and Mr. Dewrell went to the 

mobile home to remove her possessions.   
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 50.  On or about October 23, 2009, Mr. Lytle filled out a 

rental application.  He also signed a rental agreement for lot 

#2.   

 51.  Petitioner did not present any competent medical 

evidence relating to her alleged disability, the specific nature 

of which remains unknown.  While Respondent did not dispute that 

Petitioner received a disability check, he never perceived her 

as disabled based on his own observations.   

 52.  Petitioner presented no evidence of quantifiable 

damages.   

CONCLUSIONS OF LAW 

 53.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.34, Fla. Stat. 

(2009). 

 54.  Discrimination in the sale or rental of housing is 

prohibited in Section 760.23, Florida Statutes, as follows in 

relevant part:   

 760.23  Discrimination in the sale or 
rental of housing and other prohibited 
practices.-- 
 (1)  It is unlawful to refuse to sell 
or rent after the making of a bona fide 
offer, to refuse to negotiate for the sale 
or rental of, or otherwise to make 
unavailable or deny a dwelling to any person 
because of race, color, national origin, 
sex, handicap, familial status, or religion.   
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 (2)  It is unlawful to discriminate 
against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.   
 (3)  It is unlawful to make, print, or 
publish, or cause to be made, printed, or 
published, any notice, statement, or 
advertisement with respect to the sale or 
rental of a dwelling that indicates any 
preference, limitation, or discrimination 
based on race, color, national origin, sex, 
handicap, familial status, or religion or an 
intention to make any such preference, 
limitation, or discrimination.   
 

* * * 
 
 (7)  It is unlawful to discriminate in 
the sale or rental of, or to otherwise make 
unavailable or deny, a dwelling to any buyer 
or renter because of a handicap of: 
 (a)  That buyer or renter . . . 
 

* * * 
 
 (8)  It is unlawful to discriminate 
against any person in the terms, condition, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
 (a)  That buyer or renter . . . 
 

* * * 
 
 (9)  For purposes of subsection (7) and 
(8), discrimination includes: 
 (a)  A refusal to permit, at the 
expense of the handicapped person, 
reasonable modification of existing premises 
occupied or to be occupied by such person if 
such modifications may be necessary to 
afford such person full enjoyment of the 
premises; or 
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 (b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling.   
 

 55.  In interpreting and applying the Act, FCHR and Florida 

courts regularly seek guidance from federal court decisions 

interpreting similar provisions of federal fair housing laws.   

 56.  In cases involving a claim of housing discrimination, 

the complainant has the initial burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  See 

§ 760.34(5), Fla. Stat.   

 57.  A prima facie showing of rental housing discrimination 

may be established by direct evidence, statistical evidence or 

circumstantial evidence.  This case presents no direct or 

statistical evidence of housing discrimination based on sex or 

handicap.   

 58.  A prima facie case usually comprises circumstantial 

evidence of discriminatory animus, such as proof that the 

charged party treated persons outside of the protected class, 

who were otherwise similarly situated, more favorably than the 

complainant was treated.  Failure to establish a prima case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 

So. 2d 1008, 1013 n.7 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 

1183 (Fla. 1996).   
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 59.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the charged party 

to articulate some legitimate, non-discriminatory reason for its 

action.  If the charged party satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the charged party is, in fact, 

merely a pretext for discrimination.  See Massaro v. Mainlands 

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th 

Cir. 1993), cert. denied, 513 U.S. 808 (1994)("Fair housing 

discrimination cases are subject to the three-part test 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973)"). 

 Sex/Gender

 60.  To make out a prima facie case of housing 

discrimination based or sex/gender in this case, Petitioner had 

to prove the following:  (a) as a female, she is a member of a 

protected class; (b) she was qualified, ready, willing, and able 

to continue occupancy consistent with the terms and conditions 

offered by Respondent; (c) she was evicted; and (d) Respondent 

did not evict similarly situated males.   

 61.  Petitioner has not proved a prima case of 

discrimination based on sex/gender.  There is absolutely no 

persuasive/credible evidence that Respondent treated his male 

tenants more favorably than he treated Petitioner.  The greater 
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weight of the evidence is that Respondent always applied the 

rules and policies of the mobile home park uniformly among all 

tenants.  Accordingly, there can be no finding of intentional 

housing discrimination based on sex/gender.   

 Handicap

 62.  In order to prove a prima facie case of housing 

discrimination based on a handicap/disability, Petitioner must 

show the following:  (a) she is handicapped/disabled as defined 

by the Act; (b) she was qualified, ready, willing, and able to 

continue occupancy; (c) she requested a reasonable accommodation 

in the rules, policies, procedures, or services that was 

necessary to afford Petitioner equal opportunity to use and 

enjoy the premises; and (d) Respondent refused to accommodate. 

 63.  Petitioner has not proved her prima facie case of 

housing discrimination based on a handicap for two reasons.  

First, she did not prove she was disabled with in the meaning of 

the Act.  Section 760.22(7), Florida Statutes, defines handicap 

as follows in relevant part:   

 (7)  "Handicap" means: 
 (a)  A person has a physical or mental 
impairment which substantially limits one or 
more major life activities, or he or she has 
a record of having, or is regarded as 
having, such physical or mental impairment; 
 

 19



 64.  There is no competent medical evidence showing that 

Petitioner is handicapped as set forth in the Act.  Petitioner 

never identified a specific disability at the hearing.   

 65.  Petitioner apparently showed Respondent some paperwork 

in January 2009, indicating that she was supposed to receive a 

disability check every month in the middle of the month.  That 

paperwork is not part of the record.   

 66.  Petitioner admits that she was working as late as 

October 2008 for Mr. Dewrell.  After that time, Petitioner 

worked to make repairs on the mobile home.  Petitioner never 

appeared disabled to Respondent.   

 67.  Second, Petitioner asked to pay her rent in the middle 

of the month when she received her check.  There is no evidence 

that paying lot rent in the middle of the month was related to 

Petitioner's alleged disability or was necessary to allow 

Petitioner to enjoy equal use and enjoyment of the property.  

Without such evidence, it can not be said that Respondent 

refused a request for a reasonable accommodation.   

 68.  Assuming that Petitioner proved her prima facie case 

of housing discrimination based on handicap, which she did not, 

Respondent had legitimate non-discriminatory reasons for 

evicting Petitioner that were not related to her disability or 

her refusal to sign a rental agreement requiring her to pay rent 

on the first of each month.   
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 69.  Respondent evicted Petitioner for the following 

reasons in addition to her refusal to sign a rental agreement:  

(a) Petitioner never paid a security deposit; (b) Petitioner 

never attempted to reach a pet agreement and pay a pet deposit 

or get rid of her dog; and (c) Petitioner created disturbances 

among the neighbors that generated more complaints from other 

tenants than Respondent had ever received.  The greatest weight 

of the evidence indicates that Respondent legally and with full 

due process evicted Petitioner because she would not follow 

rules that were completely unrelated to her refusal to pay her 

rent when everyone else paid theirs.   

 70.  Petitioner has not proved that Respondent's reasons 

for evicting her were a pretext for discrimination.  During the 

hearing, Petitioner seemed more intent in proving that 

Respondent had violated her statutory and constitutional rights 

that are not at issue here.  Petitioner's alleged subjective 

belief, without more, is insufficient to conclude that 

Respondent's reasons for evicting her were a pretext for 

discriminatory animus.  Petitioner has not met her burden of 

showing intentional discrimination.   

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 
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 RECOMMENDED:   

 That the Florida Commission on Human Relations issue a 

final order dismissing the Petition for Relief.   

DONE AND ENTERED this 20th day of January, 2010, in 

Tallahassee, Leon County, Florida. 

S                         
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of January, 2010. 
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Patricia Cooper 
645 James Lee Road 
Apartment 265 
Fort Walton Beach, Florida  32547 
 
Jeff Oliver 
Post Office Box 4036 
Shalimar, Florida  32579 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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