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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MICHAEL JEFFRIES,  
 
     Petitioner, 
 
vs. 
 
FLORIDA HIGHWAY PATROL, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-3100 
 

  
RECOMMENDED ORDER 

A formal administrative hearing was conducted, as 

previously scheduled, by video teleconference at sites in 

Lauderdale Lakes and Tallahassee, Florida, on October 2 and 21, 

2009, before Administrative Law Judge Eleanor M. Hunter of the 

Division of Administrative Hearings (DOAH).  

APPEARANCES 
 
     For Petitioner:  Cathleen Scott, Esquire 
                      Cathleen Scott, P.A. 
                      250 South Central Boulevard, Suite 104-A 
                      Jupiter, Florida  33458 
 
     For Respondent:  Sandra Coulter, Esquire 
                      Neil Kirkman Building 
                      2900 Apalachee Parkway, A-432 
                      Tallahassee, Florida  32399 
 



STATEMENT OF THE ISSUE 
 

Whether Respondent unlawfully discriminated against 

Petitioner by terminating his employment in violation of the 

Florida Civil Rights Act of 1992, as amended, as alleged in the 

Petition for Relief. 

PRELIMINARY STATEMENT 

Petitioner filed with the Florida Commission on Human 

Relations (FCHR) a Charge of Discrimination against Respondent, 

dated November 14, 2008.  On April 30, 2009, after it completed 

its investigation, the FCHR issued a “Notice of Determination: 

No Cause.”  Petitioner challenged that determination by filing a 

Petition for Relief dated June 4, 2009.  

Alleging a violation of the Florida Civil Rights Act of 1992, 

as amended, the Petition for Relief states, in relevant part, that: 

My public employer, Florida Highway Patrol 
["FHP"] improperly considered my medical 
condition in terminating my employment.  In 
particular, the FHP made a value judgment on 
the legitimacy of my medical condition and 
treatment.  Although I received a lawful 
prescription [for anabolic steroids, Schedule 
III substances,] and filled my prescription at 
a pharmacy licensed in the State of Florida, 
the FHP terminated my employment for allegedly 
possessing an unlawful prescription.  There is 
no evidence that I obtained anything other than 
lawful FDA approved treatment for a bona fide 
medical condition. 
In addition, FHP disclosed my medical condition 
to the public by placing medical information 
and records in my personal file.  My employer 
violated the Florida Civil Rights Act, Fla Stat 
§760 and the Americans With Disabilities Act, 
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as amended by wrongfully terminating my 
employment and attaching a negative and 
unlawful stigma to the nature of my medical 
condition.  I and other officers have been 
terminated based on the employer's view of our 
medical treatment as unconventional.  I have 
been subjected to a number of harassing 
comments about my condition including being 
called derogatory names such as "drug dealer" 
and "juicehead." 

At all times I was under a doctor's care and 
[had a] prescription for my medical condition.  
The Department did not have me drug tested or 
allege that they had any reasonable suspicion 
about my performance.  To the contrary, the 
Department only learned about my medical 
condition by illegally obtaining my medical 
records from the Broward County Sheriff's 
Office on an unrelated investigation.  FHP 
confiscated my medical files without lawful 
subpoena or a release. 
 

Petitioner is separately pursuing a proceeding in which the 

Public Employees Relation Commission (PERC) determined that 

Petitioner lawfully obtained the anabolic steroids and that 

Respondent was not justified in terminating his employment.  The 

PERC order is on appeal and has been stayed by the District 

Court of Appeal for the First District of Florida.  It is not 

the purpose in this case to determine whether Petitioner acted 

lawfully, but whether Respondent acted unlawfully by 

discriminating against Petitioner. 

At the final hearing, on October 2, 2009, Petitioner 

testified on his own behalf.  Petitioner's Exhibits 1-4, 9 

(pages 1-5), 11,  and 13 (page 3) were received into evidence.  
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Respondent also called Petitioner as a witness in its case-in-

chief.  Respondent's Exhibits A1 (71 pages), A4, and A5 were 

received into evidence. 

Because one of Petitioner's witnesses was unavailable on 

October 2, 2009, the day scheduled for the hearing, and over the 

objection of Respondent's counsel, the case was reconvened on 

October 21, 2009, to allow Petitioner to present the testimony 

of Carlos G. Levy, M.D.  

The two-volume Transcript was filed on November 10, 2009.  

Proposed Recommended Orders, filed by Petitioner on November 13, 

2009, and by Respondent on November 17, 2009, have been 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner, Michael Jeffries, was employed as a 

trainee, then as a trooper by the Florida Highway Patrol (FHP) 

from August 5, 1991, to January 30, 2009.  

2.  During that time, Petitioner received a written 

reprimand in 1985 for "failure to perform job duties" and was 

suspended for 40 days in 1997 because his drivers' license was 

about to be suspended. 

3.  In 2004, Petitioner had symptoms of fatigue, low sex 

drive, and difficulty sleeping. 

4.  Petitioner read an advertisement, as he remembers, in a 

muscle and fitness magazine, for PowerMedica, a facility that 
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listed itself as a provider of hormone replacement therapy (HRT) 

that could alleviate fatigue and low sex drive. 

5.  Petitioner visited the offices of PowerMedica which 

appeared to be a typical medical office in a multi-story office 

building.  Petitioner has learned in retrospect that, as it 

appeared, in April 2004, PowerMedica held a valid State of 

Florida license as a medical facility, a pharmacy.  He asked the 

receptionist for information about PowerMedica, she gave him a 

brochure, and he left. 

6.  Petitioner next consulted his primary care physician, 

Carlos G. Levy, M.D.  Dr. Levy was unable to recall if he saw 

Petitioner for specific complaints or for his annual physical.  

Petitioner's blood was drawn in Dr. Levy's office and sent to 

LabCorp for testing on April 28, 2004.  Dr. Levy reviewed the 

results of the test with Petitioner and diagnosed him as having 

hypogonadism, a condition manifested by a low testosterone level 

of 201, or any level below 300, according to Dr. Levy, although 

the test results form indicated that 241 to 827 is the normal 

range.  By either standard, Petitioner was, according to 

Dr. Levy, hypogonatic and his condition should have been treated 

to avoid more serious health problems. 

7.  Dr. Levy is board certified in osteopathic family 

medicine.  As a part of his regular practice, he treats patients 

with low testosterone, usually beginning with topical 
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preparations.  His patients have monthly blood tests and, if the 

topical testosterone is not being absorbed adequately, he uses 

testosterone injections.  Despite having diagnosed his 

condition, Dr. Levy did not treat Petitioner.  

8.  Rather than seeking treatment from Dr. Levy, Petitioner 

made a second visit to the PowerMedica office.  This time 

Petitioner filled out a confidential medical questionnaire.  On 

the form, he indicated that he had no decrease in sexual potency 

and no sleep disturbances, or any other medical conditions.  He 

testified that he was embarrassed to put low testosterone, or 

his symptoms on the form that would be seen by the receptionist 

and others in the office, but that he did tell a gentleman in a 

white lab coat in a private room at PowerMedica about his 

condition.  He also gave that gentleman a copy of his blood 

tests results and was advised that his records would be reviewed 

by a doctor.  He did not believe that the gentleman or anyone 

else that he personally met at PowerMedica was a doctor. 

9.  Approximately a week later, Petitioner received a 

telephone call from someone he believed to be a doctor or 

someone who was calling for a doctor at PowerMedica.  That 

person said his records had been reviewed, and he could get 

prescriptions from, and could get them filled at, PowerMedica.  

10.  On his third visit to PowerMedica, Petitioner received 

four prescriptions, dated June 11, 2004, all signed by a Dr. Al 
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Almarashi, whom he had never met.  The prescriptions were filled 

at PowerMedica.  Petitioner received two anabolic steroids: 

Stanozolol and Nandrolone Decanoate; a human chorionic 

gonadotropin, Novarel, that is used to stimulate testosterone 

and sperm production; and Clomiphene, an anti-estrogen drug.  

11.  Petitioner testified that Dr. Levy was aware that he 

was seeking HRT for low testosterone from another facility.  

Dr. Levy denied that he was ever advised that Petitioner had 

purchased and used Stanozolol and Nandrolone.  He did not recall 

being told that Petitioner had purchased and used Novarel or 

Clomiphene.  According to his medical notes, Dr. Levy did not 

see Petitioner again after April 2004 until September 8, 2005.  

12.  Petitioner became aware that State and federal 

agencies were investigating PowerMedica and stopped buying their 

controlled substances, but he did not notify his employer of his 

connection to the pharmacy nor did he offer to assist with the 

investigation.  The Broward County Sheriff's Department, in 

cooperation with the Food and Drug Agency (FDA), determined that 

Dr. Almarashi was not a Florida-licensed physician and could not 

lawfully write prescriptions in Florida, and that PowerMedica 

was selling controlled substances to people without appropriate 

examinations and documentation of any related medical 

conditions.  As a result, the State suspended its license and 

the FDA closed PowerMedica.  The Sheriff's Department obtained 
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the PowerMedica customers' list and gave law enforcement 

agencies the names of any of their law enforcement officers 

whose names were on the list.  

13.  Because his name was on the list, Petitioner was 

investigated by Respondent.  He was notified in a letter dated  

January 14, 2009, that his employment was terminated for the 

following reasons: 

  1.  Section 893.13(6)(a) Florida Statutes, 
Possession of a controlled substance without 
a valid prescription, 3rd Degree Felony; 
 
  2.  Florida Highway Patrol Policy Manual, 
Chapter 3.03.06(A)7. Code of Conduct states:  
"Members will maintain a level of moral 
conduct in their personal and business 
affairs which is in keeping with the highest 
standards of the law enforcement 
profession;" 
 
  3.  Florida Highway Patrol Policy Manual, 
Chapter 3.03.06(a)51. Code of conduct 
states: "Members will not possess or use 
cannabis or any controlled substances except 
when prescribed by law and Division 
directives"; 
 
  4.  Florida Highway Patrol Policy chapter 
5.11.05, Substance Abuse. 
 
These violations constitute the following 
disciplinary offenses: 
 
  1.  Possession, Sale, Transfer or Use of 
Drugs Off the Job, first offense; 
 
  2.  Violation of Statutory Authority, 
rules, Regulations or Policies, Fourth 
Offense; 
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  3.  Conduct Unbecoming a Public Employee, 
first offense. 
 

14.  Based on his own testimony, Petitioner tried to tell 

FHP investigators that he had a legitimate medical condition and 

they refused to believe him.  In fact, their report disputes 

Dr. Levy's diagnosis by asserting that the blood test showed 

"low testosterone serum but not low free testosterone."  The 

report also faults Petitioner for not being suspicious and for 

not holding himself to a higher standard as a law enforcement 

officer who would be aware of the stigma attached to the 

purchase and use of controlled substances, not as alleged by 

Petitioner that there was a "stigma" of actually having the 

condition.  The investigators concluded Petitioner knew he was 

purchasing controlled substances illegally, in part, because (1) 

they concluded that he really did not have any related medical 

condition, (2) he was not treated by his primary care doctor who 

diagnosed what he claimed was a condition, (3) he had no valid 

doctor-patient relationship with PowerMedica, and (4) he did not 

come forward with information about his connection to 

PowerMedica when he became aware of a law enforcement 

investigation. 

15.  Taken as a whole, the evidence supports a finding that 

Respondent terminated Petitioner’s employment because its 

investigators decided, correctly or incorrectly, that Petitioner  
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knew or should have known that he unlawfully purchased and 

consumed Schedule III controlled substances.   

CONCLUSIONS OF LAW 
 

16.  The DOAH has jurisdiction over the subject matter and 

parties to this case.  See §§ 760.11(7), 120.569, and 120.57(1), 

Fla. Stat. (2009).   

17.  The Florida Civil Rights Act of 1992, as amended, is 

codified in Sections 760.01 thorough 760.11, Florida Statutes 

(2009).  § 760.01(1), Fla. Stat. (2009). 

18.  A "discriminatory practice" is a practice made 

unlawful by the Florida Civil Rights Act of 1992."  § 760.02(4), 

Fla. Stat. (2009). 

19.  Section 760.10, Florida Statutes (2009), provides, in 

relevant part:  

  (1)  It is an unlawful employment practice 
for an employer:  
  (a)  To discharge or to fail or refuse to 
hire an individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  (Emphasis Added) 
 

20.  "Handicap" has been equated to "disability" and, in 

the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C.S. 

Section 12102(1), the term "disability" is defined, in relevant 

part, as follows:  
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  (1)  Disability. The term "disability" 
means, with respect to an individual-- 
  (A)  a physical or mental impairment that 
substantially limits one or more major life 
activities of such individual; 
  (B)  a record of such an impairment; or 
  (C)  being regarded as having such an 
impairment . . . . 
 

21.  To prevail in this proceeding under either the Federal 

or Florida Act, a petitioner in a disability discrimination case 

has the initial burden of proving a prima facie case of unfair 

employment action within the framework set forth in McDonnell 

Douglas Corp. v. Green, 411 U. S. 792 (1973). 

22.  In order for a petitioner to establish a prima facie 

case of discrimination in violation of either of the act, 

Petitioner must prove (1) he has a disability; (2) that he is a 

"qualified individual", meaning he is able to perform the 

essential functions of the position; and (3) the alleged 

discrimination action against Petitioner was the result of 

unlawful discrimination based on a disability.  See Hansen v. 

Smallwood, Reynolds, Stewart, Stewart & Assocs., 119 F. Supp. 2d 

1296. 

23.  For purposes of this analysis, it is assumed, 

arguendo, that Respondent's findings were incorrect and that 

Petitioner has a disability, low testosterone levels or 

hypogonadism. 

24.  The second prong of the test, that Petitioner is able 
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to perform in his position, is also assumed in the absence of 

evidence to the contrary.   

25. What Petitioner has failed, however, to prove is that 

Respondent terminated him because he had a disability. 

26.  The initial burden of proving a prima facie case of 

discrimination having not been met, although not required to do 

so, Respondent did support its claim that the reasons given for 

terminating Petitioner's employment were not a pretext.  

Respondent was motivated only by a belief that Petitioner had 

violated the law, specifically Subsection 893.13(6)(a), Florida 

Statutes, (2009), that provides: 

  (6)(a)  It is unlawful for any person to 
be in actual or constructive possession of a 
controlled substance unless such controlled 
substance was lawfully obtained from a 
practitioner or pursuant to a valid 
prescription or order of a practitioner 
while acting in the course of his or her 
professional practice or to be in actual or 
constructive possession of a controlled 
substance except as otherwise authorized by 
this chapter.  Any person who violates this 
provision commits a felony of the third 
degree, punishable as provided in s. 
775.082, s. 775.083, or s. 775.084. 
 

27.  Petitioner was discharged from his employment because 

Respondent believed that Petitioner had committed a felony by 

purchasing and using Schedule III drugs without valid 

prescriptions.   
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RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  It is 

further RECOMMENDED that the final order dismiss the Petition 

for Relief. 

DONE AND ENTERED this 8th day of December, 2009, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELEANOR M. HUNTER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of December, 2009. 

 
 
COPIES FURNISHED: 
 
Sandra Coulter, Esquire 
Florida Highway Patrol 
Neil Kirkman Building 
2900 Apalachee Parkway, A-432 
Tallahassee, Florida  32399 
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Cathleen Scott, Esquire 
Cathleen Scott, P.A. 
Jupiter Gardens 
250 South Central Boulevard, Suite 104-A 
Jupiter, Florida  33458 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TRICIA DUBOSE, 
 
     Petitioner, 
 
vs. 
 
ESCAMBIA COUNTY AREA TRANSIT, 
 
 Respondent. 
UU                             _

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-1794 

  
UURECOMMENDED ORDER 

 
Pursuant to appropriate notice this matter came on for 

formal proceeding and hearing before P. Michael Ruff, duly-

designated administrative law judge of the Division of 

Administrative Hearings in Pensacola, Florida, on June 18, 2009.  

The appearances were as follows: 

APPEARANCES 

 For Petitioner:  Tricia Dubose, pro se 
    1349 43rd Ensley Street  

                 Birmingham, Alabama  35208 

 For Respondent:  James N. Foster, Esquire 
                      John J. Marino, Esquire 
                      McMahon & Berger 
                      2730 North Ballas Road 
                      Suite 200 
                      St. Louis, Missouri  63131 
 

STATEMENT OF THE ISSUES 

The issues to be resolved in this proceeding, under the 

relevant provisions of Chapter 760 Florida Statutes, concern 



whether the Petitioner was discriminatorily discharged because 

of her race and purported disability. 

PRELIMINARY STATEMENT  

This cause arose upon the filing of a Petition for Relief 

by the Petitioner, Tricia Dubose, after a complaint she filed 

with the Florida Commission on Human Relations (Commission) was 

the subject of a finding of "no cause".  The issues in dispute, 

raised by the Petition for Relief were, in due course, 

transmitted to the Division of Administrative Hearings and the 

undersigned Administrative Law Judge for formal proceeding. 

The Petitioner contends that she was unlawfully discharged 

from her employment with the Respondent, Escambia County Area 

Transit, Inc. (Respondent), because of her race and because of 

her disability.  She maintains she was not allotted the 

appropriate amount of Family Medical Leave Act (FMLA) leave and 

that she was not given the option to return to work at "light-

duty."  The Respondent maintains that the Petitioner was 

properly terminated from her employment as a bus driver or 

operator because she had exhausted her FMLA leave in December 

2007, and because there was no light-duty work available for the 

Petitioner to perform, at the time she requested it.   

The cause came on for hearing as noticed.  The Petitioner 

presented three witnesses at hearing: (1) herself; (2) Lucy 

Davison and (3) Calvin T. Nairn.  The Petitioner offered no 
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exhibits.  The Respondent presented one witness, a company 

representative, Patty Chizck.  The Respondent offered 19 

Exhibits, all of which were admitted into evidence.  Upon 

conclusion of the hearing, a transcript thereof was ordered.  

Upon the parties request and agreement, proposed recommended 

orders were determined to be due 15 days after the filing of the 

transcript.  Subsequent to the hearing, it developed that the 

transcript was substantially delayed.  The reasons for the delay 

are not entirely clear but, after inquiry by the undersigned, 

the transcript was ultimately filed September 24, 2009.  The 

Proposed Recommended Orders were filed on or before October 9, 

2009, and have been considered in the rendition of this 

recommended order. 

FINDINGS OF FACT 

1.  The Respondent, Escambia County Area Transit, Inc., 

operates a passenger bus service in the area of Escambia County, 

Florida.  The Petitioner was employed as a bus operator since 

August of 1999. 

2.  On September 7, 2006, the Petitioner took FMLA leave 

for a condition involving migraine headaches.  That leave 

extended through October 9, 2006.  The Petitioner returned to 

work from that FMLA leave on January 9, 2007, however. 

3.  A notice was sent to the Petitioner from Dawn Groders, 

an administrator with the Respondent, on April 19, 2007, 
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informing the Petitioner that she had exhausted her FMLA leave 

for the twelve month "rolling calendar year" and that she would 

not begin accumulating additional FMLA leave until October 9, 

2007.  The Respondent's policy regarding FMLA leave is as 

follows:  "If a family leave of absence exceeds 12 weeks on a 

rolling twelve month period, the employment status may be in 

jeopardy, which could result in termination of employment." 

4.  There is a labor contract between the Respondent and 

the Amalgamated Transit Union, Local 1395, the Petitioner's 

union.  That contract contains no provision regarding warning or 

noticing an employee about obtaining exhaustion of FMLA leave.   

5.  On October 19, 2007, the Petitioner commenced 

additional FMLA leave for an injury to her finger.  The 

collective bargaining agreement contains a provision regarding a 

discretionary leave of thirty days which may be discretionarily 

granted by the employer.  Because the Petitioner had previously 

exhausted her FMLA leave, based on the rolling twelve month 

calendar, and had yet to re-acquire any leave, the Petitioner 

was granted discretionary leave by the Respondent because of 

having exhausted her FMLA leave. 

6.  The Petitioner contends that she should have been given 

alternative light-duty work by the Respondent.  On December 3, 

2007, however, the Petitioner received a letter from Richard 

Deibler, the Respondent's Director of Safety Training and 
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Planning, which stated that there was no temporary alternative-

duty work available at that time.  (Respondent's Exhibit 4, in 

evidence).  The witness for the Respondent established that 

there was no available part-time or light-duty work at the time 

the Petitioner was on FMLA leave or attempted to be on FMLA 

leave.  The union contract does not require that part-time, 

light-duty work be available, with the exception of one 

individual who was so authorized and who was "grandfathered-in" 

in that status from a previous union contract.  The Petitioner 

presented no persuasive evidence which would establish that 

light-duty, part-time work was available at the time in 

question, in late 2007. 

7.  Thereafter, the Petitioner remained on re-activated 

FMLA leave due to her previous injury during the month of 

December 2007.  On December 11, 2007, she received a notice from 

the Respondent to the effect that she must report for duty by 

December 27, 2007, because of exhaustion of her FMLA leave and 

was advised that her employment might be terminated if she were 

not at work by that date. 

8.  On December 27, 2007, the Petitioner failed to return 

to work and her employment was terminated because of exhaustion 

of her FMLA leave, in accordance with the Respondent's policy. 

9.  As of the date of her termination, the Petitioner had 

used a total of 64 days of FMLA leave during the course of the 
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rolling calendar year, dating back to December 27, 2006.  The 

Respondent was aware that the Petitioner had exhausted her FMLA 

leave based on a rolling calendar year in October 2007, and yet 

still extended her leave, not just for the referenced thirty 

days discretionary leave, but for nearly ninety additional days.   

10.  The Petitioner has asserted no dispute with the number 

of days the Respondent contends (and the evidence supports) that 

she was not present at work due to using FMLA leave or other 

forms of leave, such as discretionary leave.  The Petitioner 

offered no persuasive evidence to show that she was terminated 

from her employment due to her race or any other reason aside 

from exhaustion of her FMLA leave and the company's policy with 

regard thereto.  The Respondent's representative and witness 

established, with her testimony, that the Petitioner was not 

terminated because of any perceived or actual disability.  

Although the Respondent knew of the medical reasons the 

Petitioner stated necessitated her absence, the Respondent was 

not aware that any physical impairment had resulted in an 

impairment of any major life activity of the Petitioner.   

11.  The testimony of Ms. Chizek, is accepted as persuasive 

in establishing that the Petitioner was not terminated because 

of any perceived or actual disability or for reasons of her 

race, but rather was terminated solely because she had exhausted 

her FMLA leave and in fact the substantial amount of 
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discretionary leave voluntarily granted to her by the 

Respondent. 

12.  The Petitioner presented no persuasive evidence that 

employees or former employees, outside her protected class 

(African-American) had been treated dissimilarly and more 

favorably, for the same or similar violations of company policy, 

to wit, the exhaustion of FMLA leave and subsequent continued 

failure to return to work.  In fact, the persuasive, 

preponderant evidence shows that the Respondent uniformly 

applied its policy regarding FMLA exhaustion and subsequent 

termination of employment. 

13.  Patty Chizek conducted an audit of all employee files 

in the fall of 2007 concerning the question of FMLA exhaustion.  

That audit was not an attempt to single out the Petitioner in 

any way due to her race or any disability, if one existed.  Her 

investigation revealed that, in fact, a number of employees had 

exhausted their FMLA leave.  They were all terminated during the 

month of December 2007, similarly to the Petitioner.  Thus, Mary 

Nelson, Nadine Harris, Eurethia Davies, and Linda Donaldson, all 

of whom are Caucasian women, were terminated during December 

2007 because of exhaustion of their FMLA leave.  Derrick 

Roberts, an African-American male, was terminated during that 

month, for the same reason.  All of these employees were 

terminated for that reason after not being able to return to 
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work for a reasonable period of time after exhaustion of FMLA 

leave.  

14.  Moreover, the Petitioner testified that she was first 

absent from work due to a migraine headache-related medical 

problem and, on the later occasion, due to injury of her finger, 

apparently caused by wrestling with the steering wheel of her 

bus, after it ran on the curb of a street she was traversing.  

Although it might be recognized, and indeed is undisputed, that 

these injuries or medical conditions were experienced by the 

Petitioner, the Petitioner did not establish that they truly 

impaired her in a major life activity.  Even if they were 

significant, physical reasons for being absent from work for 

some of the time during which the Petitioner was absent, she did 

not establish, with persuasive evidence, that they impaired a 

major life activity and constituted any permanent, or relatively 

permanent, impairment of her ability to perform the duties of 

her job.  Even if the Petitioner had established that there was 

a permanent impairment which might constitute a disability, she 

did not establish that the Respondent had refused a reasonable 

request for an accommodation therefor.  Although the Petitioner 

requested light-duty employment, the Respondent established with 

persuasive evidence that, at the time it was requested by the 

Petitioner, there was no such employment available.  Therefore, 

it was not an accommodation the Respondent could reasonably 
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offer the Petitioner at that time, even if the Petitioner had a 

known, perceived or recognized disability at that time. 

CONCLUSIONS OF LAW 

15.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties hereto.  

§§ 120.569 and 120.57(1), Fla. Stat. (2009). 

16.  Section 760.10(1)(a), Florida Statutes (2008), 

provides that: 

(1)  It is an unlawful employment practice 
for an employer:  
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

 17.  The Florida Civil Rights Act, Chapter 760, Florida 

Statutes, was patterned after Title VII of the Federal Civil 

Rights Act of 1964.  Florida courts have therefore used the same 

analysis when considering claims under the Florida Civil Rights 

Act as is used in decisions employed in resolving claims under 

the Federal Act.  See Harper v. Blockbuster Entertainment Corp., 

139 F.3d 1385, 1387 (11th Cir. 1998); Castleberry v. Chadbourne, 

Inc., 810 So. 2d 1028, 1030 (Fla. 1st DCA 2002).  Likewise, the 

instructive or persuasive quality of federal decisions 

interpreting Title 42 U.S.C. Section 21101, et seq., the 
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"Americans with Disabilities Act," is also recognized by Florida 

Courts.  See Florida Department of Community Affairs v. Bryant, 

586 So. 2nd 1205 (Fla. 1st DCA 1991); Razner v. Wellington 

Regional Medical Center, Inc., 837 So. 2d 437 (Fla. 4th DCA 

2003) and Chanda v. Englehard/ICC, 234 F.3d 1219, 1221 (11th 

Cir. 2000).  Therefore, the shifting burden analysis set forth 

in McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973) 

applies in proceedings arising under Chapter 760, Florida 

Statutes.  The McDonnell shifting burden analysis provides:  

(1)  The Petitioner must prove a prima facie case of 

discrimination by the preponderance of the evidence; (2)  If the 

Petitioner proves a prima facie case, the burden shifts to the 

defendant (Respondent) who must "articulate some legitimate, 

non-discriminatory reason for the employee's rejection" in order 

to rebut the Petitioner's presumption attached to the prima 

facie case.  McDonnell 411 U.S. at 803.  Once the employer 

brings forward evidence of a non-discriminatory reason for the 

employment action taken, the Petitioner must then advance 

evidence to demonstrate that the proffered reason offered by the 

employer is but a pretext for what really amounted to a 

discriminatory reason for the employment action at issue.  The 

Petitioner, however, retains the ultimate burden of persuasion 

in an employment discrimination case.  Texas Dept. of Community 
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Affairs v. Burdine, 450 U.S. 248 (1981); St. Mary's Honor Center 

v. Hicks, 509 U.S. 502 (1993). 

 18.  The Petitioner contends she was discriminated against 

by termination, based upon her race and alleged disability.  A 

prima facie case of discrimination can be established by direct 

evidence of discriminatory intent, as by a statement or act.  

Carter v. City of Miami, 870 F.2d 578, 581 (11th Cir. 1989).  In 

order to support discrimination by direct evidence, the 

statement or act of the employer or decision-maker must be made 

by the decision-maker, must relate to the challenged employment 

decision and must reveal blatant discriminatory animus.  If 

believed, it must prove the existence of a fact without further 

inference or presumption.  There is no direct evidence of 

discrimination established in this case, therefore, it must be 

determined if the Petitioner has established discrimination 

based upon race or disability by circumstantial evidence, in 

accordance with the proof analysis test of McDonnell-Douglas, 

supra.  

 19.  In order for the Petitioner to establish a prima facie 

case of discrimination, based upon race, by circumstantial 

evidence, the Petitioner must show that (1) She is a member of a 

protected class or category (African-American); (2) that she was 

subjected to an adverse employment action; (3) that she was 

either replaced by a person outside her protected class or 
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similarly-situated employees outside her protected class were 

treated more favorably than she; and (4) that she was qualified 

to perform her job.  See Joseph v. Publix Supermarkets, Inc., 

983 F. Supp. 1431, 1444 (S.D. Fla. 1997); Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997). 

 20.  If a prima facie case of discrimination based upon 

race or disability is established the burden would shift, under 

the McDonnell-Douglas analysis, to the Respondent to show that 

the decision was motivated by legitimate, non-discriminatory 

reasons.  Texas Dept. of Community Affairs v. Burdine, supra.  

If such a reason is articulated by the Respondent, then the 

Petitioner must show that the reason is pre-textual and not the 

true reason for the employment decision.  If the employer's 

articulated reason then is not deemed credible, circumstantial 

evidence on the part of the Petitioner will be sufficient to 

define that reason as pre-textual.  See Farley v. Nationwide 

Mutual Ins. Co., 197 F.3d 1322, 1337 (11th Cir. 1999). 

 21.  Concerning the question of establishment of a prima 

facie case of race discrimination, the Petitioner has 

established that she is a member of a protected class or 

category since she is African-American.  She also established 

that she suffered an adverse employment action, termination.  

She did not demonstrate however, that she was replaced by any 

person of a protected class or non-protected class, after she 

 12



left the Respondent's employ and through the date of the 

hearing.  She also failed to establish that any employees 

outside her protected class, who were similarly-situated, were 

treated differently and more favorably than was she, after being 

involved in similar transgressions of employer policies.  In 

fact, the policy of terminating employees after leave has 

expired, from FMLA leave or discretionary leave, was shown to be 

uniformly applied without regard to race or sex of the employees 

involved.  The evidence shows, as found above, that actually 

more Caucasian employees were terminated, during the same month, 

than African-American, and they were terminated for the same 

reasons.  Similarly, there was no showing that those employees 

were warned before the termination, and the Petitioner was not.  

The record evidence shows clearly that all employees were 

treated the same with regard to the situation where their leave 

time, including FMLA leave, was exhausted; all were terminated.  

 22.  The Petitioner also failed to establish a prima facie 

case with regard to race or disability discrimination issues 

because she failed to show that she was qualified to perform her 

job.  While she had performed her job for a substantial number 

of years, and although she was initially absent from work due to 

injury or medical reasons, she stayed away from work for a 

substantial period of time, even after her leave was exhausted.  

If she could not be present to perform her duties, after leave 
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was exhausted, and with no persuasive evidence of medical or 

other substantial reason to be absent, then she could not be 

said to be qualified to perform her job under those 

circumstances.  Regular attendance, absent either approved leave 

or disability reasons, is a necessary qualification or 

requirement for employment.   

 23.  In order to establish a prima facie case of 

disability/handicap discrimination, for purposes of the 

Americans with Disabilities Act (ADA) or Section 760.10, Florida 

Statutes, (1) the Petitioner must establish that she has a 

physical or mental impairment which substantially limits one or 

more major life activities; (2) that she is able to perform the 

assigned duties and functions of her employment position 

satisfactorily with or without reasonable accommodation (which 

she must request); (3) that her employer was aware of her 

disability, that there is a record of her having the disability 

or that she was "generally regarded" as having such a 

disability; and (4) that despite her satisfactory performance 

she was terminated, when others, similarly-situated and outside 

her protected class were given more favorable treatment.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Schwertfager v. City of Boynton Beach, 42 F. Supp. 2d 

1347, 1357, 1362 (S.D. Fla. 1999). 
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 24.  There is no persuasive evidence in this record that 

the Petitioner suffered from any physical or mental impairment 

that was substantially limiting her major life activity, such as 

breathing, walking, or working.  There is no evidence that any 

physician placed her on any restrictions with regard to a 

diagnosis concerning any physical impairment, according to the 

preponderant, persuasive evidence in this record.  During the 

relevant time periods in 2006-2007, there is no persuasive 

evidence that the Petitioner had any impairment which 

substantially limited one or more major life activities.   

 25.  Although the Respondent knew of the purported reasons 

the Petitioner was absent (migraine headache condition and 

injured finger) there is no persuasive evidence that the 

employer knew that there was any permanent impairment, such that 

the employer would know that the Petitioner was disabled or 

handicapped.  There was no persuasive evidence to show that she 

was "generally regarded" in the workplace, and by the employer 

and its representatives, as having a disability or handicap.   

 26.  The Petitioner was, no doubt, historically qualified 

to perform her job as a bus operator, in view of the years of 

apparently satisfactory service.  The fact remains, however, 

that she was not qualified to perform that job during relevant 

times, due to her penchant for being absent from work for 
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substantial periods of time, even after all approved types of 

leave had expired.   

 27.  The Petitioner, who is claiming a disability, is also 

required to identify to the employer a reasonable accommodation 

which the employer might provide to better enable the employee 

to perform the essential functions of the job.  Other than 

requesting light-duty when she returned from leave time, the 

Petitioner never asked for any accommodation for her purported 

disability, according to the preponderant, persuasive evidence.  

It is the Petitioner's burden to request such an accommodation.  

U.S. Airways Inc., v. Barnett, 122 S. Ct. 1516, 1523 (2002).  

Any accommodation received by the Petitioner from the Respondent 

(in view of their persuasive evidence that no light-duty work 

was available when she requested it) was largely the result of 

the Respondent's own initiative, in according the Petitioner 

substantial amounts of discretionary leave after the FMLA leave 

expired.  This was a de facto accommodation, provided 

gratuitously and not directly won as the result of the 

Petitioner's request, or the Respondent's knowledge that the 

Petitioner had any impairment which substantially limited a 

major life activity at the time, and immediately prior, to the 

termination.   

 28.  Likewise, there was no persuasive evidence to show 

that employees similarly-situated to the Petitioner, and outside 
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her protected class, were given more favorable treatment.  In 

fact, both African-American and a greater number of Caucasian 

employees, most of whom were women, were also terminated for the 

same reason as was the Petitioner.  The Respondent treated them 

all the same.   

 29.  The following factors should be considered in 

determining whether an individual is substantially limited in a 

major life activity: (1) the nature and severity of the 

impairment; (2) the duration of the impairment; and (3) the 

permanent or long-term impact or expected permanent or long-term 

impact resulting from the impairment.  See 29 C.F.R. Section 

1630.2(j)(1).  The inability to perform a single, particular job 

does not constitute a substantial limitation in the major life 

activity of working.  Thompson v. Henderson, 226 F. Appx. 466, 

472 (6th Cir. 2007).  The Petitioner's job involved driving a 

bus.  Driving has been held not to be a major life activity 

covered by the ADA.  Winsley v. Cook County, 563 F.3d 598 (7th 

Cir. 2009).   

 30.  The Petitioner simply presented no evidence that she 

was, or currently is, disabled.  All she had was an episode of 

migraine headaches and an injury to her finger that caused her 

to miss work.  Those were not shown to be impairments of any 

substantial duration or severity and there is no evidence of 

impairment of a major life activity.  Therefore, the Petitioner 
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has not shown that she has a disability and has not been able to 

establish a prima facie case for disability for purposes of 

Chapter 760, Florida Statutes, or the ADA. 

 31.  Concerning the race discrimination claim and the prima 

facie case the Petitioner must establish, under the McDonnell-

Douglas method of analysis, the Petitioner has not established 

that she was meeting her employer's legitimate job expectations.  

Although she had formerly been qualified to perform her job as a 

bus driver, the question is whether the employee had been 

performing well at the time of the alleged adverse employment 

action.  See Peele v. Country Mutual Insurance Company, 288 F.3d 

319, 326, 328 (7th Cir. 2006).  Due to excessive absences beyond 

her authorized leave time, her employer's legitimate 

expectations for her performance, and therefore the measure of 

whether she was fulfilling the qualifications and functions of 

her job, were not being met.   

 32.  Moreover, the Petitioner cannot establish that she was 

treated less favorably than similarly-situated individuals who 

were not of her race.  As found above, the regularly 

established, written policy concerning the eventuality of 

termination, if FMLA leave and other leave was exhausted, was 

uniformly applied to all employees regardless of sex or race.  

The evidence clearly shows that more Caucasian employees, who 

were also female, were terminated in the same month as the 
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Petitioner.  Thus, the Petitioner has not, for these reasons, 

established a prima facie case of race discrimination. 

 33.  Even had the Petitioner established a prima facie case 

of disability or race discrimination, which she did not, the 

employer must be concluded to have established a legitimate, 

non-discriminatory reason for the employment action taken.  The 

Petitioner was terminated because she failed to comply with the 

employer's regularly-adopted and written policy, duly-noticed to 

all employees, to the effect that, if FMLA leave and other 

approved leave was exhausted, and subject to the Respondent's 

authorization of voluntary, discretionary leave, termination 

could result.  The Respondent demonstrated clearly, with 

persuasive, preponderant evidence, that this policy was 

uniformly applied without regard to the race or sex of the 

employees involved.  The application of the discipline of 

termination to the Petitioner was established to have been as a 

result of the application of this policy and not because of the 

Petitioner's race or any disability, had any disability been 

established, which it has not. 

 34.  In the face of this demonstration and articulation of 

a legitimate, non-discriminatory reason for the termination, the 

Petitioner has adduced no evidence to show that that reason was 

pre-textual.  In light of the demonstration by the Respondent 

that the policy concerning termination, if excessive absences 
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are taken after approved leave is exhausted, was uniformly 

applied without regard to the race or the sex of the employees 

involved, there is no reason to believe that the Respondent's 

articulated reason for the termination is not credible.  There 

is likewise no reason to believe that it is based upon the race 

or any purported disability or handicap of the Petitioner.  

 35.  In summary, in light of the Respondent's preponderant, 

persuasive proof concerning its reason for the termination and 

the lack of any persuasive evidence that the Petitioner suffers 

from a disability or handicap or that race had anything to do 

with the reasons for her termination, it must be determined that 

the basis for the race and disability-related claims has not 

been proven.  Accordingly, the Petition should be dismissed. 

RECOMMENDATION  

Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

RECOMMENDED that a Final Order be entered by the Florida 

Commission on Human Relations dismissing the subject petition in 

its entirety. 
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DONE AND ENTERED this 10th day of December, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 10th day of December, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

ZOE GAIL MCLENDON, 
 
     Petitioner, 
 
vs. 
 
BOARD OF COUNTY COMMISSIONERS, 
DEPARTMENT OF DEVELOPMENT 
SERVICES, SHIP PROGRAM, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 09-4806 

  
  

RECOMMENDED ORDER 
 

A final hearing was conducted in this case on November 10, 

2009, in Inverness, Florida, before James H. Peterson, III, 

Administrative Law Judge with the Division of Administrative 

Hearings.   

APPEARANCES 

  For Petitioner:  Zoe Gail McLendon, pro se
            1529 W. J. Williams Lane 
             Dunellon, Florida  34434 
                            

For Respondent:  Gregory Robert Brennan, Esquire 
            Citrus County Attorney’s Office 
            110 North Apopka Avenue 
            Inverness, Florida  34450     
 

STATEMENT OF THE ISSUE 

 Whether Respondent discriminated against Petitioner based 

upon Petitioner’s race in providing home repair assistance to 



Petitioner under Respondent’s State Housing Initiatives 

Partnership (SHIP) Program.  

PRELIMINARY STATEMENT 

On June 12, 2009, Petitioner filed a housing discrimination 

complaint dated June 10, 2009, with the Florida Commission on 

Human Relations (Commission).  The complaint was assigned FCHR 

Number 2009H0272 (Complaint).  The Complaint contained the 

following “brief and concise statement” of the alleged 

violation: 

Complainant belongs to a class of persons 
whom the Act protects from unlawful 
discrimination because of her race (black).  
Complainant alleged Respondent hired a 
contractor who did substandard work.  
Complainant also alleged that Respondent 
only sent this contractor into majority 
African American neighborhoods.  Complainant 
alleged once she received an appointment she 
was informed they would only fix and replace 
a sink.  Complainant alleged that contractor 
stated they would not repair anything that 
was done the previous time, which was ten 
years ago.  Complainant alleged that there 
are many problems with her home and the 
problems stem from the previous repairs that 
were done by the contractor.  Complainant 
alleged Respondent has discriminated against 
her based on her race, in violation of the 
Fair Housing Act. 

 
On August 10, 2009, following completion of its 

investigation of Petitioner’s allegations of housing 

discrimination, the Commission issued a Determination of No 

Cause: finding that there is not reasonable cause to believe 
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that a discriminatory housing practice occurred.  The 

Commission’s Determination notified Petitioner of her right to 

file a Petition for Relief for a formal administrative 

proceeding on her Complaint within 30 days. 

On September 2, 2009, Petitioner filed with the Commission 

a Petition for Relief reiterating the allegations of her 

Complaint and alleging as disputed issues of material fact: 

Respondent uses discriminatory practices to 
determine how funds under the Ship Program 
are provided.  Don L. Enterprises[ /]1  is 
allowed only into Black communities where 
they do sub-grade work.  When someone 
complains about the quality of work that was 
performed, they are then refused help.  When 
they try to apply for the Program to fix the 
problems created by the substandard job 
performed, they receive no help. 

 
The Commission filed a Transmittal of Petition with the 

Division of Administrative Hearings (DOAH) for the assignment of 

an administrative law judge to conduct a formal administrative 

hearing on Petitioner’s Petition for Relief. 

At the formal hearing in this matter held on November 10, 

2009, Petitioner testified on her own behalf and offered one 

exhibit marked “Exhibit P-1” into evidence.  Exhibit P-1 was not 

accepted into evidence because it had not been disclosed to 

Respondent prior to the final hearing as required in the Order 

of Pre-Hearing Instructions entered in this cause on October 5, 

2009.  Petitioner, however, was permitted to use Exhibit P-1 to 
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refresh her recollection and to proffer a copy of Exhibit P-1 

into the record. 

Respondent presented the testimony of one witness and 

offered eleven pre-marked exhibits which were received into 

evidence as Respondent’s Exhibits “R-A” through “R-K,” without 

objection. 

The evidentiary portion of the hearing concluded on 

November 10, 2009, and the parties were given until November 20, 

2009, to file their respective Proposed Recommended Orders.  

Respondent filed its Proposed Recommended Order on November 13, 

2009.  Petitioner filed her Proposed Recommended Order on 

November 20, 2009. 

FINDINGS OF FACT 

 1.  Petitioner, Zoe McLendon, is an African-American. 

 2.  Respondent, Citrus County’s Department of Development 

Services, is the department of Citrus County responsible for 

administering money received from the SHIP Program. 

 3.  Under the SHIP Program, Respondent administers 

available construction funds to pay for repairs or replacements 

in homes of applicants who qualify for the program. 

 4.  In deciding whether claimed housing deficiencies 

qualify for funds available under the SHIP Program for repairs 

or replacements, Respondent applies criteria established under 

Respondent’s Local Housing Assistance Plan. 
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5.  Only certain housing deficiencies that threaten the 

health or safety of applicants qualify for funding; SHIP funds 

are not available for the provision of routine maintenance.  In 

addition, under Respondent’s Local Housing Assistance Plan, 

recipients who have received home repairs under the SHIP Program 

cannot reapply for SHIP Program repairs for a period of ten 

years. 

6.  Respondent solicits bids and selects only licensed and 

insured contractors who submit the lowest bids for construction 

projects under the SHIP Program. 

7.  Contractors who are awarded bids under the SHIP Program 

enter into separate contracts with the recipients of their 

services, and it is the responsibility of recipients to address 

any workmanship issues directly with the contractor. 

8.  In 1998, Petitioner’s residence qualified for a number 

of repairs under the SHIP Program, including the replacement of 

Petitioner’s roof, replacement of windows, the installation of a 

new door, and water pipe repairs. 

9.  Donle Enterprises, Inc., was the successful bidder for 

those repairs in 1998, and performed the work. 

10.  Petitioner testified that she was not happy with the 

work done by Donle Enterprises, Inc., and that, in 1998, she 

notified Respondent’s employees who worked in the SHIP Program 

of her dissatisfaction with the quality of the work. 
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     11.  There is no evidence, however, that Petitioner 

complained about discrimination at the time. 

12.  There is also no evidence that Petitioner ever 

contacted Donle Enterprises, Inc., to complain about the work. 

13.  Almost ten years later, in May 2008, Petitioner 

submitted another application for home repair assistance under 

the SHIP Program and Respondent placed Petitioner’s name on a 

waiting list. 

14.  Due to the length of the waiting list of applicants 

before her, as well as the fact that Petitioner had received 

assistance from Respondent less than ten years earlier, 

Petitioner was not contacted until January 2009 for intake to 

complete her home repair assistance application. 

     15.  Respondent set up an appointment with Petitioner for 

January 7, 2009, which Petitioner failed to keep.  The 

appointment was rescheduled for January 28, 2009, on which date 

Petitioner met with Respondent’s Housing Coordinator, Ms. Lynn 

Clark, who explained the terms and conditions of the home repair 

assistance program to Petitioner.  On that same date, Petitioner 

signed acknowledgements of those terms and conditions. 

     16.  Included in the terms and conditions acknowledged by 

Petitioner was the following language contained in a document 

entitled, “Information about Rehabilitation Work,” signed by 

Petitioner on January 28, 2009: 
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Rehabilitation contracts are awarded to the 
contractor with the lowest bid. . . . our 
purpose in providing repairs to your home is 
not to increase the value of your home or 
improve your equity position, but to provide 
repairs that promote the structural 
integrity of your home. . . . 

 
* * * 

 
The primary purposes of our Rehabilitation 
program are: 
• To abate any health and safety problems in 

your home. 
• To provide safe electrical and mechanical 

systems. 
• To stop weather penetration to make your 

home more energy efficient. 
• To improve the general condition of your 

home’s structure. 
 

Interior cosmetic type work may not be 
addressed on your project. . . . In any 
case, funds available for cosmetics are very 
limited and must be combined with the 
rehabilitation approved. 

 
* * * 

 
The work performed is an agreement between 
you, the homeowner, and the contractor who 
receives the award.  Any questions or 
concerns should be addressed with the 
contractor. (Emphasis in original) 

 
     17.  Petitioner was further advised in a letter from the 

housing accountant for Respondent’s Division of Housing Services 

dated February 5, 2009, that in order to complete Petitioner’s 

application for housing assistance, Petitioner would need to 

submit a copy of her 2008 tax return, and that Petitioner’s 
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daughter, who was living with Petitioner at the time, would need 

to submit affidavits and other paperwork.  

     18.  Petitioner failed to respond to the February 5, 2009, 

letter and the housing accountant sent another letter to 

Petitioner dated February 16, 2009, advising Petitioner that if 

the required paperwork was not received by March 3, 2009, 

Respondent would consider that Petitioner was no longer 

interested in pursuing her application for housing assistance.  

Petitioner finally provided the requested documentation on 

March 5, 2009.  Thereafter, on March 25, 2009, Ms. Clark and 

Housing Rehabilitation Specialist Michael Appino, both of whom 

hold housing rehabilitation inspector certifications, conducted 

an inspection of Petitioner’s home. 

     19.  During the inspection, Mr. Appino turned on 

Petitioner’s air conditioner, which Petitioner claimed was not 

working, and immediately it began cooling the home.  Both 

Ms. Clark and Mr. Appino inspected the ceiling in the area where 

Petitioner claimed the roof was leaking and noted that, while 

there were small water stains on the ceiling, the stains were 

small and dry, indicating that there were no active roof leaks. 

     20.  Ms. Clark inspected a window which Petitioner advised 

was not working and found that, although the window would not 

stay open due to a maintenance issue, the window pane was not 
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broken, and the window was suitable for its main function in 

keeping out the weather. 

     21.  The only item that fell within the replace or repair 

criteria established by Respondent’s Local Housing Assistance 

Plan was a bathroom sink that had fallen off the wall.  

Ms. Clark informed Petitioner at the time that Respondent would 

be willing to pay for replacement of the sink.  Petitioner 

declined the offer on the grounds that she did not want to have 

a lien placed against her residence and did not want to have to 

wait another ten years to qualify for SHIP Program repairs. 

     22.  On April 27, Respondent’s Housing Director, Joe 

Monroe, wrote a letter to Petitioner offering to have her roof 

inspected by a County building inspector.  Petitioner did not 

accept the offer, and on June 9, 2009, Mr. Monroe closed 

Petitioner’s file. 

     23.  In addition, at the final hearing, Petitioner 

complained that water had leaked under her kitchen sink and 

soaked the bottom of the cabinet below.  In her testimony, 

Ms. Clark explained that such water leakage was a maintenance 

issue for which SHIP Program funds were unavailable.  Ms. Clark 

further explained that, although there were funds available 

earlier in the year, due to funding cuts, SHIP Program funds are 

not currently available for any repairs or replacements under 
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the SHIP Program administered by Respondent.  Ms. Clark’s 

testimony is credited. 

     24.  In her Petition for Relief and her testimony at 

hearing, Petitioner complained about discrimination by 

Respondent in its selection of Donle Enterprises, Inc., to do 

the work.  According to Petitioner, Donle Enterprises provided 

inferior work and was sent only into minority neighborhoods.  

Other than Petitioner’s unsupported testimony to that effect, 

Petitioner produced no evidence to support that allegation. 

     25.  In addition, Petitioner failed to provide evidence 

that Respondent’s actions in administering the SHIP Program, or 

declining to perform maintenance not covered by the SHIP 

Program, were discriminatory. 

     26.  On the other hand, Respondent, through the testimony 

of Ms. Clark and documentary evidence in the form of SHIP 

Program tracing reports from 2000 through 2007, demonstrated 

that Respondent regularly selects Donle Enterprises, Inc., as 

the contractor for non-minority SHIP Program clients.  Further, 

Respondent provided evidence that Respondent offered and 

declined SHIP Program services to Petitioner within the 

parameters for administering the SHIP Program.  Petitioner 

failed to rebut this evidence.  
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CONCLUSIONS OF LAW 

     27.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.20-760.37, Fla. 

Stat. (2009); see also Fla. Admin. Code R. 60Y-4.016 and 60Y-

8.001. 

     28.  Florida’s Fair Housing Act (Act) is codified in 

Sections 760.20 through 760.37, Florida Statutes (2008).2/

     29.  Among other things, the Act makes certain acts 

“discriminatory housing practices” and gives the Commission the 

authority, if it finds (following an administrative hearing 

conducted by an administrative law judge) that a “discriminatory 

housing practice” has occurred.  If such a finding is made, the 

Act further authorizes the Commission to issue an order 

“prohibiting the practice” and provide “affirmative relief from 

the effects of the practice, including quantifiable damages and 

reasonable attorney’s fees and costs.”  § 760.35(3)(b), Fla. 

Stat. 

     30.  The “discriminatory housing practices” prohibited by 

the Act include those described in Section 760.23(2), Florida 

Statutes, which provides: 

(2)  It is unlawful to discriminate against 
any person in terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
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of race, color, national origin, sex, 
handicap, familial status, or religion.  
(Emphasis added.) 

 
     31.  The language in Section 760.23(2), Florida Statutes, 

is identical to the prohibition in 42 U.S.C. Section 3604(b), a 

provision in the federal Fair Housing Act.  Since Section 

760.23(2), Florida Statutes, is patterned after a federal law on 

the same subject, “it [should] be accorded the same construction 

as in federal courts to the extent the construction is 

harmonious with the spirit of the Florida legislation.”  Cf., 

Winn-Dixie Stores, Inc. v. Reddick, 954 So. 2d 723, 728 ((Fla. 

1st DCA 2007))(discussing the same rule of construction in the 

context of the Florida Civil Rights Act of 1992, §§ 760.01-

760.11, Fla. Stat.), rev. denied, 967 So. 2d 198 (Fla. 2007).  

     32.  Petitioner has the burden of establishing facts to 

prove a prima facie case of discrimination.  U.S. Department of 

Housing and Urban Development v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990). 

     33.  The three-part “burden of proof” pattern developed in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 

(1973), applies.  Blackwell, 908 F.2d at 870.  Under that test: 

 First, [Petitioner] has the burden of 
proving a prima facie case of discrimination 
by a preponderance of the evidence.  Second, 
if [Petitioner] sufficiently establishes a 
prima facie case, the burden shifts to 
[Respondent] to “articulate some legitimate, 
nondiscriminatory reason” for its action.  
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Third, if [Respondent] satisfies this 
burden, [Petitioner] has the opportunity to 
prove by a preponderance that the legitimate 
reasons asserted by [Respondent] are in fact 
mere pretext.   

 
Id., citing Pollitt v. Bramel, 669 F. Supp. 172, 175 (S.D. Ohio 

1987)(federal Fair Housing Act claim)(quoting McDonnell Douglas, 

411 U.S. at 802, 804, 93 S. Ct. at 1824, 1825). 

     34.  In order to establish a prima facie case in this 

matter, Petitioner must have shown by a preponderance of the 

evidence 1) that she was a member of a racial minority; 2) that 

she applied for and was qualified to receive services under the 

SHIP Program; 3) that she was rejected from receiving the 

services (or was offered only substandard services as alleged in 

the Complaint); and 4) the services (or non-substandard 

services) were available to non-minorities.  See § 760.23(2), 

Fla. Stat., supra; cf., Blackwell, 908 F.2d at 870 (listing 

elements establishing a prima facie case under the federal Fair 

Housing Act in the context of refusing to rent). 

     35.  The evidence supported only the first two elements 

required to establish a prima facie case.  As an African-

American, Petitioner is a member of a racial minority.  In 

addition, the Petitioner showed that she applied for and was 

qualified to receive services under the SHIP Program.   

     36.  Petitioner failed, however, to provide evidence that 

that she was rejected from the SHIP Program or that Respondent 
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otherwise discriminated against her in providing, or failing to 

provide, home repair assistance to Petitioner under the SHIP 

Program.   

     37.  In addition, other than her speculation and belief, 

Petitioner submitted no evidence to support her contention that 

Donle Enterprises, Inc., was sent only into minority 

neighborhoods.  Mere speculation or self-serving belief on the 

part of a complainant concerning motives of a respondent is 

insufficient, standing alone, to establish a prima facie case of 

intentional discrimination.  See Lizardo v. Denny’s, Inc., 270 

F.3d 94, 104 (2d Cir. 2001)(“Plaintiff’s have done little more 

than cite to their mistreatment and ask the court to conclude 

that it must have been related to their race.  This is not 

sufficient.”). 

     38.  In sum, Petitioner failed to present a prima facie 

case.  Failure to establish a prima facie case of race 

discrimination ends the inquiry.  Ratliff v. State, 666 So. 2d, 

1008, 1013 n.6 (citations omitted). 

     39.  Even if Petitioner had established a prima facie case, 

Respondent’s evidence presented at the final hearing refuted 

Petitioner’s argument that Respondent’s actions were 

discriminatory.  Respondent provided documentary and testimonial 

evidence that, since at least 2000,3/ Donle Enterprises, Inc., 

has been chosen as a contractor by Respondent for a number of 
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SHIP Program projects for non-minority residents.  In addition, 

Respondent provided evidence that it appropriately declined to 

repair or replace items that were a matter of maintenance in 

accordance with standards applicable to its administration of 

the SHIP Program.  Respondent also showed that Petitioner 

rejected Respondent’s offers to replace Petitioner’s sink and 

provide further inspection of Petitioner’s roof. 

     40.  In sum, no discriminatory intent or effect was shown 

and Petitioner failed to establish that Respondent discriminated 

against Petitioner based upon Petitioner’s race in providing 

home repair assistance to Petitioner under Respondent’s SHIP 

Program. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Complaint and Petition for 

Relief. 
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DONE AND ENTERED this 7th day of December, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

JAMES H. PETERSON, III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of December, 2009. 
 
 

           ENDNOTES 
 
1/  At the final hearing, it was established that the correct 
spelling of the contractor is “Donle Enterprises, Inc.” 
 
2/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2008 version. 
 
3/  In her proposed recommended order, Petitioner argued that 
Respondent failed to provide evidence of the race of SHIP 
Program recipients serviced by Donle Enterprises prior to 2000.  
Any claim based upon evidence of Respondent’s practice prior to 
the year 2000, however, would be time-barred because a person 
who claims to have been injured by a “discriminatory housing 
practice” must “file a complaint within 1 year after the alleged 
discriminatory housing practice occurred.”  § 760.34(2), Fla. 
Stat.  Moreover, Petitioner failed to provide any evidence of 
such practice, either before or after 2000, other than her 
unsupported allegations, so there was no evidence for Respondent 
to rebut and Petitioner’s claim must fail for want of a prima 
facie showing. 
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