
 

 

 

 

 

200948 TBD.R 

‘AGENCY RECOMMENDED ORDERS’ 

 

Unofficial Reporter 

 

 

11/23/2009 - 11/29/2009 

 

 

 

 

 

 

 

 

 

 

 

 

 

{MOST RECENT UPDATE: 3/11/2023} 

 

 

 

 

 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

visit TBD’s website for the most up-to-date information 

 

mailto:TextBookDiscrimination@gmail.com?subject=TBD.C%20|%20Unofficial%20Reporter%20Series
https://www.textbookdiscrimination.com/
https://www.textbookdiscrimination.com/


TBD | 200948 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 2 of 171 

 

TABLE OF CONTENTS | 200948 TBD.R 

 

ID Caption Page 

001 Meikle v. Double Tree Hotel 3 

002 Olaciregui v. Florida Highway Patrol 22 

003 Boody v. Florida Highway Patrol 37 

004 Burgholzer v. Costco 59 

005 Burgholzer v. Costco 91 

006 Long v. Chipola College 123 

007 Harrell v. Anne and John Cutler 159 

 

- Appendix 170 

 

https://www.textbookdiscrimination.com/


TBD | 200948 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 3 of 171 

 

 

 

 

 

200948 TBD.R 001 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Meikle v. Double Tree Hotel 

CITATION: 200948 TBD.R 001 

DATE: 11/23/2009 

STATE: FL  

 

CASE NO: 

2008-01574 (FCHR) 

08-004495 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 08004495.pdf 

PAGES: 18 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

MARSHALL MEIKLE,                ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 08-4495 
                                ) 
HOTELS UNLIMITED, INC./DOUBLE   ) 
TREE,                           ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on May 4 and October 23, 2009, by video teleconference with 

connecting sites in West Palm Beach and Tallahassee, Florida, 

before Errol H. Powell, an Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES

For Petitioner:  Marshall Meikle, pro se
                 416 Arabian Road 
                 Palm Springs, Florida  33461 

 
For Respondent:  Thomas A. Groendyke, Esquire 
                 Douberley & Cicero 
                 1000 Sawgrass Corporate Parkway, Suite 590 
                 Sunrise, Florida  33323 

 
STATEMENT OF THE ISSUE

The issue for determination is whether Respondent committed 

an unlawful employment act by discriminating against Petitioner  



on the basis of age and retaliating against Petitioner in 

violation of the Florida Civil Rights Act of 1992, as amended. 

PRELIMINARY STATEMENT

Marshall Meikle filed an employment discrimination 

complaint against Hotels Unlimited, Inc./Double Tree (Hotels 

Unlimited) on the basis of age and retaliation with the Florida 

Commission on Human Relations (FCHR).  The FCHR determined that 

no reasonable cause existed to believe that an unlawful 

employment practice occurred and issued a “Determination [of] No 

Cause” and a “Notice of Determination [of] No Cause.”  

Mr. Meikle timely filed a Petition for Relief.  On September 16, 

2008, FCHR referred this matter to the Division of 

Administrative Hearings. 

The final hearing was scheduled, but a continuance was 

granted.  The hearing was held on May 4, 2009, at which 

testimony was taken and documentary evidence was admitted.  

However, a controversy regarding one witness was brought before 

this tribunal, which resulted in the re-opening and re-

scheduling of the final hearing in order to take the testimony 

of the witness. 

At hearing, Mr. Meikle withdrew his claim of employment 

discrimination based on age, leaving his claim of retaliation.  

Mr. Meikle presented the testimony of two witnesses, including 

testifying on his own behalf, and entered three exhibits 
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(Petitioner's Exhibits numbered 1 through 3) into evidence.  

Hotels Unlimited presented the testimony of two witnesses and 

entered eight exhibits (Respondent's Exhibit numbered 1 through 

8)1 into evidence. 

A transcript of the hearing was not ordered.  At the 

request of the parties, the time for filing post-hearing 

submissions was set for more than ten days following the 

conclusion of the hearing.  The parties timely filed their post 

hearing submissions, which were considered in the preparation of 

this Recommended Order. 

FINDINGS OF FACT

1.  Mr. Meikle is an African-American male. 

2.  At hearing, Mr. Meikle withdrew his claim of age 

discrimination. 

3.  Mr. Meikle is only pursuing the claim of retaliation. 

4.  Mr. Meikle was employed with the Radisson Hotel 

(Radisson), which was owned by Hotels Unlimited. 

5.  Mr. Meikle’s supervisor at the Radisson was Harland 

McPhun, who was the Assistant General Manager. 

6.  Mr. McPhun’s supervisor at the Radisson was Diane Gray, 

who was the General Manager. 

7.  During his employment at the Radisson, Mr. Meikle was 

promoted from a cook to the Kitchen Director.  He was very proud 

of being in the position of Kitchen Director. 
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8.  Mr. McPhun had not encountered any problems with 

Mr. Meikle being on time for work or being a “no-show” for work 

as scheduled. 

9.  However, Mr. McPhun had encountered problems with 

Mr. Meikle in other areas, such as Mr. Meikle's providing his 

sister, who was employed at the front desk of the Radisson, with 

larger portions of food than the other employees; and being in 

places other than the kitchen area talking, i.e., at or near the 

front desk.  Mr. McPhun gave Mr. Meikle verbal warnings, 

regarding the incidents, but never documented any of the verbal 

warnings. 

10.  At some point in time, Hotels Unlimited decided to 

convert the Radisson to a Double Tree Hotel (Double Tree).  The 

Double Tree’s structure required the position of a Food and 

Beverage Manager, who would supervise the food and beverage 

personnel, kitchen staff, and restaurant servers. 

11.  Gerald Brown was hired as the Food and Beverage 

Manager in January 2008.  Mr. Brown began his employment before 

the completion of the conversion from the Radisson to the Double 

Tree. 

12.  On February 14, 2008, Mr. Brown held his first staff 

meeting with the entire staff over whom he had supervision.  

Mr. Meikle was late for the staff meeting. 
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13.  On February 16, 2008, Mr. Brown issued a “Disciplinary 

Document” indicating that he was giving Mr. Meikle his first 

written warning for being late at the meeting.  Mr. Meikle 

admits that he was late for the meeting.  The Disciplinary 

Document was signed by Mr. Meikle (the date of the signature was 

not completed), by Mr. Brown, as the Manager (the date of the 

signature was not completed), and by Ms. Gray, as the General 

Manager, on February 18, 2008. 

14.  Additionally, on February 16, 2008, Mr. Brown issued 

another Disciplinary Document indicating that he was giving 

Mr. Meikle his first written warning for failing to follow rules 

and direction involving four different matters about which 

Mr. Brown had repeatedly counseled Mr. Meikle on several 

occasions, but were not being adhered to by Mr. Meikle.  The 

Disciplinary Document was signed by Mr. Meikle (the date of the 

signature was not completed), by Mr. Brown, as the Manager, on 

February 16, 2008, and by Ms. Gray, as the General Manager, on 

February 18, 2008. 

15.  On February 25, 2008, Mr. Brown issued a Disciplinary 

Document for an incident that occurred on February 23, 2008, a 

Saturday night.  Mr. Meikle was scheduled to work, but he 

departed the kitchen and the hotel property without informing 

and obtaining permission from the manager.  Hotels Unlimited’s 

policy required the informing of the manager in order for the 

 5



manager to take appropriate steps to make adjustments to 

accommodate the absence.  Mr. Meikle was entitled to a break, 

but he failed to notify the manager of his absence in accordance 

with the policy.  The Disciplinary Document included a statement 

that “Disciplinary Action to be decided by the General Manager.”  

The Disciplinary Document was signed by Mr. Meikle on 

February 26, 2008, by Mr. Brown, as the Manager, on February 25, 

2008, and by Ms. Gray, as the General Manager, on February 26, 

2008. 

16.  Regarding Mr. Meikle’s absence from work on Saturday 

evening, February 23, 2008, he was working an 18-hour shift, 

without anyone to relieve him, which meant that he was unable to 

take a break.  He was exhausted and needed to take a break.  

Before Mr. Brown was hired, Mr. Meikle was working the 18-hour 

shift, and after Mr. Brown was hired, Mr. Meikle agreed to 

continue working the 18-hour shift.  Mr. Brown did not wish to 

disrupt what was already in place, so he agreed to allow 

Mr. Meikle to keep the 18-hour shift.  It was not unreasonable 

for Mr. Brown to maintain Mr. Meikle on the 18-hour shift, as 

Mr. Meikle requested. 

17.  On that same day, February 25, 2008, Mr. Brown issued 

a Disciplinary Document for an incident that occurred on 

February 25, 2008.  Mr. Meikle raised his voice and became very 

loud, resulting in guests being disturbed.  As Mr. Meikle had 
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been absent from work on Saturday evening, February 23, 2008, 

Mr. Brown was inquiring of Mr. Meikle the reason for his 

(Mr. Meikle’s) absence.  Further, during the conversation, 

Mr. Brown raised several other concerns.  Mr. Meikle raised his 

voice and became very loud, which Mr. Brown determined was 

disturbing the guests.  Mr. Brown requested Mr. Meikle to remove 

himself from the dining area.  The Disciplinary Document was 

signed by Mr. Brown on February 26, 2008.  Mr. Meikle refused to 

sign the Disciplinary Document where the employee’s signature is 

indicated; but, he (Mr. Meikle) noted on it, “Refuse to sign 

because I did what I was told,” and signed his name under the 

statement. 

18.  Each Disciplinary Document indicated that Mr. Meikle’s 

termination was effective “2/29/08.”  Mr. Brown did not indicate 

a date for termination on any Disciplinary Document and could 

offer no explanation as to why or how each Disciplinary Document 

contained such information.  Furthermore, no testimony was 

presented as to why or how each Disciplinary Document contained 

such notation. 

19.  Mr. Brown contacted Ms. Gray, recommending the 

termination of Mr. Meikle.  Ms. Gray did not approve the 

recommendation; she wanted to continue to work with Mr. Meikle. 

20.  On February 25, 2008, a letter, bearing the same date, 

from Mr. Meikle was faxed to Hotels Unlimited’s Human Resources.  
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Among other things, Mr. Meikle notified Human Resources that he 

was working in a hostile work environment created by Mr. McPhun, 

providing examples of what he considered inappropriate action 

and conduct by Mr. McPhun; that Mr. McPhun “strongly dislike[s]” 

him “for whatever the reason”; that Mr. McPhun was taking food 

from the hotel and that he (Mr. Meikle) had reported it to the 

general manager; that all of his (Mr. Meikle’s) current problems 

at work stemmed from Mr. McPhun, providing examples of the 

problems that he (Mr. Meikle) had encountered2; that Mr. McPhun 

was the cause of all of his problems at work; that he 

(Mr. Meikle) had no one to ask for help; that Mr. McPhun was out 

to get him (Mr. Meikle) fired; that everyone was biased against 

him (Mr. Meikle) because of Mr. McPhun; and that a copy of the 

letter would be forwarded to the EEOC and the FCHR. 

21.  Ms. Gray was notified by her superior that Human 

Resources had received a letter from Mr. Meikle, but she was not 

notified of the content of the letter nor did she receive or 

view a copy of the letter.  Her superior told her to talk with 

Mr. Meikle and resolve the problem. 

22.  Hotels Unlimited’s Employee Handbook, Employment 

Policies & Practices section, provides in pertinent part: 
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Equal Employment 
 

*   *   * 
 
If you suspect discriminatory or harassing 
actions on the part of the Company or any 
other employee, you should immediately 
notify your General Manager or Corporate 
Department Head, as applicable, or, if you 
prefer, a Company Officer.  Such 
notification will be held in confidence to 
the extent possible.  Discriminatory 
behavior or action by any employee is cause 
for discharge. 
 

*   *   * 
 
Sexual and Other Forms of Harassment 
Policy Statement: 
Hotels Unlimited, Inc. is committed to a 
work environment in which all employees are 
treated with respect and dignity.  It is the 
policy of Hotels Unlimited, Inc. to provide 
a work environment that is free from 
discrimination and harassment.  Action, 
words or comments based on an individual’s 
sex, race, color, religion, sexual 
orientation, national origin, age, 
disability, marital status, citizenship or 
any other characteristic protected by law – 
either overt or subtle – are demeaning to 
another person and undermine the integrity 
of the employment relationship. . . . 
 

*   *   * 
 
Harassment on the basis of any other 
protected characteristic is also strictly 
prohibited.  Such harassment is defined as 
verbal or physical conduct that denigrates 
or shows hostility toward an individual 
because of his/her race, color religion, 
sex, sexual orientation, national origin, 
age, disability, marital status, citizenship 
or any other characteristic protected by 
law, and that has the purpose or effect of 
creating an intimidating, hostile or 
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offensive work environment; has the purpose 
or effect of unreasonably interfering with 
an individual’s work performance; or 
otherwise adversely affects an individual’s 
employment opportunity. 
 

*   *   * 
 
Administration of Policy: 
 

*   *   * 
 
It is unlawful to retaliate in any way 
against anyone who has complained about 
harassment.  Any incident of retaliation 
should be reported in the same manner as an 
incident of harassment.  Any employee who 
engages in such retaliation will be subject 
to disciplinary action up to and including 
discharge. 
 
All allegations of discrimination, 
harassment, or retaliation will be subject 
to prompt, thorough and confidential 
investigation.  All investigations will be 
designed to protect the privacy of, and 
minimize suspicion toward, all parties 
involved. . . . 
 

23.  The Employee Handbook provided protection against 

employment practices for statuses beyond those set forth by law.3

24.  In the early morning hours of February 29, 2008, 

Mr. Meikle was awoken by a telephone call from a co-worker 

inquiring as to why he (Mr. Meikle) was not at work.  Mr. Meikle 

informed his co-worker that he was off that day, but his co-

worker advised that he (Mr. Meikle) was scheduled to work.  

Mr. Meikle telephoned Mr. Brown, who informed Mr. Meikle to be 
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at work.  Mr. Meikle reported to work, but failed to report for 

his shift as scheduled. 

25.  Regarding Mr. Meikle’s failure to report to work on 

time for his scheduled shift, all work schedules for Food and 

Beverage, during Mr. Brown’s tenure, were typed and posted, one 

week in advance.  The work week for Food and Beverage was Monday 

through Sunday.  The posted work schedule for the week of 

February 25, 2008, was prepared, typed, and posted by Mr. Brown 

and indicated that Mr. Meikle was required to work on Monday, 

February 25, 2008, and Tuesday, February 26, 2008; was not 

required to work on Wednesday, February 27, 2008, and Thursday, 

February 28, 2008; but, was required to work on Friday, 

February 29, 2008, specifically, from 5:00 a.m. to  

2:00 p.m. 

26.  Mr. Meikle reviewed a work schedule for the week of 

February 25, 2008, that was typed and hand-written.  The work 

schedule indicated that it was prepared by Mr. McPhun and that 

he (Mr. Meikle) was not required to work on Friday, February 29, 

2008.  Based on that work schedule, Mr. Meikle did not believe 

that he had to report to work on February 29, 2008. 

27.  However, Mr. Meikle was required to report to work on 

February 29, 2008, and work from 5:00 a.m. to 2:00 p.m.  He 

failed to report to work for his shift as scheduled.4
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28.  No dispute exists that, at no time previously, had 

Mr. Meikle failed to report to work for his shift as scheduled. 

29.  On February 29, 2008, Mr. Meikle was terminated for 

failing “to be at work on time for [his] schedule [sic] shift.”  

A Termination Report dated February 29, 2008, was signed by 

Mr. Brown, by Mr. Meikle, and Ms. Gray. 

30.  Mr. Brown made the determination to terminate the 

employment of Mr. Meikle, and Ms. Gray agreed. 

31.  Mr. McPhun did not participate with Mr. Brown and 

Ms. Gray in the determination to terminate the employment of 

Mr. Meikle. 

32.  At the time of Mr. Meikle’s termination, Mr. Brown was 

not aware of Mr. Meikle’s letter to Hotels Unlimited’s Human 

Resources. 

CONCLUSIONS OF LAW

33.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes (2009), and Subsection 120.57(1), Florida 

Statutes (2009). 

34.  The standard of proof is preponderance of the 

evidence.  § 120.57(1)(j), Fla. Stat. (2009). 

35.  These proceedings are de novo.  § 120.57(1)(k), Fla. 

Stat. (2009). 
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36.  Section 760.10, Florida Statutes, provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

*   *   * 
 
(7)  It is an unlawful employment practice 
for an employer . . . to discriminate 
against any person because that person has 
opposed any practice which is an unlawful 
employment practice under this section, or 
because that person has made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, or 
hearing under this section. 
 

37.  Mr. Meikle withdrew his claim of age discrimination, 

leaving his claim of retaliation remaining. 

38.  Because the provision of Section 760.10(7), Florida 

Statutes, is “almost identical to its federal counterpart, 42 

U.S.C. § 2000e-3(a), Florida courts generally follow federal 
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case law when examining similar state claims.  Hinton v. 

Supervision Int’l, Inc., 942 So. 2d 986, 989 (Fla. 5th DCA 

2006).”  Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 926 

(Fla. 5th DCA 2009). 

39.  To establish a prima facie case of retaliation under 

Section 760.10(7), Florida Statutes, “a plaintiff must 

demonstrate: (1) that he or she engaged in statutorily protected 

activity; (2) that he or she suffered adverse employment action; 

and (3) that the adverse employment action was causally related 

to the protected activity.  See Harper v. Blockbuster Entm’t 

Corp., 139 F.3d 1385 (11th Cir.), cert. denied, 525 U.S. 1000, 

119 S. Ct. 509, 142 L. Ed. 2d 422 (1998).  Once the plaintiff 

makes a prima facie showing, the burden shifts and the defendant 

must articulate a legitimate, nondiscriminatory reason for the 

adverse employment action.  Wells v. Colorado Dep’t of Transp., 

325 F.3d 1205, 1212 (10th Cir. 2003).  The plaintiff must then 

respond by demonstrating that defendant's asserted reasons for 

the adverse action are pretextual.  Id.”  Blizzard at 926. 

40.  Section 760.10(7), Florida Statutes, has  

“historically . . . been divided into the ‘opposition clause’ 

and the ‘participation clause.’”  Blizzard v. Appliance Direct, 

Inc., 16 So. 3d 922, 926 (Fla. 5th DCA 2009).  Mr. Meikle’s 

claim falls under the participation clause.  See Blizzard at 

926. 
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41.  As to the first element of a prima facie case, 

Mr. Meikle’s letter to Hotels Unlimited’s Human Resources must 

be examined.  In the letter, Mr. Meikle charges Mr. McPhun with 

harassment and creating a hostile work environment and reports 

it to Hotels Unlimited, in accordance with Hotels Unlimited’s 

Employee Handbook.  In the letter, Mr. Meikle asserts what he 

believes to be harassment against him, rising to the level of 

creating a hostile work environment, and, also, indicates that a 

copy of the letter would be forwarded to the EEOC and the FCHR.  

Based on the Employee Handbook, Mr. Meikle had “a good faith, 

reasonable belief” that Mr. McPhun was engaged in an unlawful 

employment practice—harassment and creating a hostile work 

environment.  See Harper v. Blockbuster Entertainment 

Corporation, 139 F.3d 1385, 1388 (11th Cir. 1998).  But nowhere 

in the letter does Mr. Meikle assert discrimination based on age 

or any other statutorily protected status. 

42.  The second element, an adverse employment action, is 

demonstrated in that Mr. Meikle was terminated. 

43.  The third element, adverse employment action’s causal 

relationship to the protected activity, is demonstrated in that 

Mr. Meikle was terminated after he complained to Hotels 

Unlimited’s Human Resources. 

44.  Therefore, Mr. Meikle demonstrated a prima facie case. 
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45.  Shifting the burden to Hotels Unlimited, as to 

articulating a legitimate, non-discriminatory reason for 

terminating Mr. Meikle, Hotels Unlimited has met its burden.  

The evidence demonstrates that Mr. Meikle failed to report for 

his shift as scheduled on February 29, 2008, and that Mr. Brown, 

not Mr. McPhun, with the approval of Ms. Gray, terminated 

Mr. Meikle. 

46.  Now, shifting the burden to Mr. Meikle, as to 

Mr. Meikle's demonstrating that Hotels Unlimited’s asserted 

reason for terminating him was pretextual, Mr. Meikle has failed 

to meet his burden.  The evidence demonstrates that Mr. Brown, 

not Mr. McPhun, had disciplined Mr. Meikle several times within 

the month of February 2008; and that, when Mr. Meikle failed to 

report for his shift as scheduled on February 29, 2008, 

Mr. Brown, not Mr. McPhun, with the approval of Ms. Gray, 

terminated Mr. Meikle. 

47.  Hence, Mr. Meikle has failed to demonstrate that 

Hotels Unlimited retaliated against him. 

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding that Hotels Unlimited/Double Tree  
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did not retaliate against Marshall Meikle in violation of the 

Florida Civil Rights Act of 1992, as amended and dismissing his 

petition for relief. 

DONE AND ENTERED this 23rd day of November, 2009, in 

Tallahassee, Leon County, Florida. 

     
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 23rd day of November, 2009. 
 
 

ENDNOTES 
 

1/  Respondent’s Exhibit numbered 1 was pre-marked as 
Respondent’s Exhibit numbered 2; Respondent’s Exhibit numbered 2 
was pre-marked as Respondent’s Exhibit numbered 3; Respondent’s 
Exhibit numbered 3 was pre-marked as Respondent’s Exhibit 
numbered 4; Respondent’s Exhibit numbered 4 was pre-marked as 
Respondent’s Exhibit numbered 5; Respondent’s Exhibit numbered 5 
was pre-marked as Respondent’s Exhibit numbered 6; Respondent’s 
Exhibit numbered 6 was pre-marked as Respondent’s Exhibit 
numbered 10; and Respondent’s Exhibit numbered 7 was pre-marked 
as Respondent’s Exhibit numbered 15. 
 
2/  The examples of the problems were the disciplinary actions 
taken against Mr. Meikle by Mr. Brown. 
 
3/  See Conclusion of Law 36. 
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4/  There is no doubt that Mr. Meikle believed that he was not 
required to report to work on February 29, 2008.  However, 
considering the burden of proof and the standard of proof, the 
evidence fails to demonstrate that it was reasonable for 
Mr. Meikle to rely upon the work schedule that he reviewed. 
 
 
COPIES FURNISHED: 
 
Marshall Meikle 
416 Arabian Road 
Palm Springs, Florida  33461 
 
Thomas A. Groendyke, Esquire 
Douberley & Cicero 
1000 Sawgrass Corporate Parkway, Suite 590 
Sunrise, Florida  33323 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

MICHAEL OLACIREGUI, 
 
     Petitioner, 
 
vs. 
 
FLORIDA HIGHWAY PATROL, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-2963 

  
RECOMMENDED ORDER 

 
This case came before Administrative Law Judge June C. 

McKinney of the Division of Administrative Hearings for final 

hearing on September 15, 2009, by video teleconference at sites 

in West Palm Beach, Florida, and Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Cathleen Scott, Esquire 
                      Cathleen Scott, P.A. 
                      Jupiter Gardens 
                      250 South Central Boulevard, Suite 104-A 
                      Jupiter, Florida  33458 
 
     For Respondent:  Sandra Coulter, Esquire 
                      Florida Highway Patrol 
                      Neil Kirkman Building 
                      2900 Apalachee Parkway, A432 
                      Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent unlawfully 

discriminated against Petitioner by terminating his employment 



in violation of the Florida Civil Rights Act of 1992, as 

amended.  

PRELIMINARY STATEMENT 
 

In an Unlawful Employment Practice Complaint filed on or 

about May 27, 2009, and subsequently investigated by the Florida 

Commission on Human Relations (hereinafter "Commission") Michael 

Olaciregui (hereinafter "Olaciregui" or "Petitioner") charged 

that the Florida Highway Patrol (hereinafter "FHP" or 

"Respondent") unlawfully discriminated against Petitioner by 

terminating his employment because of his medical condition 

involving low testosterone. 

The Commission investigated Petitioner's claim and on 

April 22, 2009, issued a Notice of Determination:  No Cause 

setting forth its determination that reasonable cause did not 

exist to believe that an unlawful employment practice occurred.  

Thereafter, Petitioner filed a Petition for Relief, which the 

Commission sent to the Division of Administrative Hearings 

(hereinafter "DOAH") on May 29, 2009. 

At the final hearing, Olaciregui testified on his own 

behalf and Petitioner's Exhibits 1 through 2 were offered and 

admitted in evidence.  Respondent offered Exhibits 1 through 3 

and the three exhibits were received into evidence.  On 

October 5, 2009, the Transcript of the proceeding was filed with 
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the DOAH.  Both parties filed timely Proposed Recommended 

Orders, which have been duly considered.   

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2009 Florida Statutes. 

FINDINGS OF FACTS 
 

1.  Olaciregui was employed as a road patrol trooper with 

FHP.  His work schedule typically consisted of a 40-hour shift.  

Petitioner worked an average of 16-to-24 additional hours per 

week because he needed the income to survive, which made him 

tired.  Petitioner never told his employer he was tired. 

2.  On or about January 26, 2004, Petitioner decided to 

seek medical attention for his fatigue and lack of sex drive.  

He went to PowerMedica, a clinic.  

3.  At PowerMedica, Olaciregui filled out a Confidential 

Medical History Form regarding his medical history.  Petitioner 

did not answer the questions on the form accurately.  He did not 

disclose his medical problems, and he put on the form that he 

had no problems.  On question number 32, he checked "no" for 

decreased sexual potency. 

4.  After meeting with the doctor, Petitioner was provided 

a prescription to obtain a blood test.  The prescription 

contained the address of a physician located in New York.  

Petitioner had his blood drawn at LabCorp of America, a separate 

and unaffiliated business from PowerMedica. 
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5.  Petitioner had his blood work done at LabCorp and 

returned to PowerMedica to get the results.  Petitioner met with 

Dr. Almarashi and went over the blood-work results.  He was 

informed that his testosterone levels were below average.  

Petitioner's results were 129 above the bottom end of the range 

at a level of 370.  The top of the normal range is 827, and the 

low end of the normal range is 241.  No additional evidence was 

provided to support Petitioner's allegation of low testosterone.  

6.  Petitioner decided to follow the treatment plan the 

doctor provided him after he was told he had low testosterone 

and take prescription medication.  The PowerMedica doctor gave 

Petitioner a prescription that he could not fill at Walgreens or 

CVS but that could only be filled in the PowerMedica pharmacy.  

7.  Petitioner did not question the prescriptions or ask 

anything about them.  PowerMedica visits and the prescription 

medications were not covered under Petitioner's health 

insurance.  His initial bill totaled approximately $1,529.95, 

but he purchased and used all the medications, including three 

controlled substances that were anabolic steroids.  Petitioner 

did not report his medical treatment to FHP. 

8.  On or about June 8, 2004, Petitioner was hit by a car 

and FHP placed him on workers' compensation.  Petitioner was 

under a doctor's care while receiving workers' compensation but 

never advised the doctor about the medications he was taking 
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from PowerMedica.  He also failed to disclose to the workers' 

compensation doctor that he was being treated for any other 

medical conditions. 

9.  In June 2004, Petitioner went back to the clinic for a 

follow-up visit.  He obtained additional medication, which he 

took. 

10.  When Petitioner stopped his treatment at PowerMedica, 

it was because he could no longer afford it. 

11.  During treatment and after leaving PowerMedica, 

Petitioner never voluntarily informed FHP that he lacked a sex 

drive, that he was tired, or what his testorene level was 

because he was embarrassed and felt the issue was private. 

12.  Approximately four years after Petitioner stopped 

going to PowerMedica, a FHP lieutenant provided Petitioner a 

document explaining that he was under investigation.  The 

investigation stemmed from the U.S. Food and Drug 

Administration's (USFDA) closing down PowerMedica for unlawfully 

selling steroids and Human Growth Hormones.  USFDA provided 

Petitioner's medical records seized by search warrant from 

PowerMedica to Lieutenant Paul Sharp and Sergeant Mark Shoaff, 

the two internal affairs officers assigned to investigate the 

matter.  

13.  On or about July 2, 2008, Petitioner provided 

statements to Lieutenant Sharp and Sergeant Shoaff regarding the 
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investigation.  During his interview, Petitioner was questioned 

about PowerMedica, Dr. Almarashi, and the treatment he received 

at the clinic.  Petitioner admitted to the investigators filling 

his PowerMedica medical prescriptions for steroids and taking 

nandrolone decanoate, oxymetholone, and stanozole, which were 

controlled substances.  

14.  Petitioner also finally disclosed his medical 

condition to FHP during the interview and told the investigators 

that he "had severe aches and pains, low testosterone and [he 

was] lacking a sex drive."  

15.  After the investigation was complete, FHP by letter 

dated September 4, 2008, informed the Petitioner that the 

Department was proposing to dismiss him from his position as a 

Law Enforcement Officer with FHP. 

The FHP Investigation Report states: 

  Trooper Michael Olaciregui admitted that 
he purchased and used controlled substances 
from PowerMedica in 2004.  Olaciregui 
further admits and PowerMeidca's records 
confirm, that he made his first purchase of 
controlled substances, syringes and needles 
on January 26, 2004 for $1529.95 (Exhibit 
#3).  The purchase is confirmed by a credit 
card receipt signed by Olaciregui on 
January 26, 2004 and the prescriptions were 
filled and dated on January 26, 2004.  The 
records also indicated that this purchase 
and the receipt of these controlled 
substances by Olaciregui on January 26, 2004 
was done four (4) days prior to him going to 
LabCorp (Exhibit #4) and submitting his 
blood for analysis on January 30, 2004.  
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Records further indicate that he made other 
purchases from PowerMedica for controlled 
substances on April 16, 2004, June 14, 2004, 
June 28, 2004 and on July 6, 2004.  
 

16.  Petitioner requested a predetermination conference 

that was held on October 27, 2008.  FHP determined that no 

additional facts were presented to change the disciplinary 

action and that the termination as a disciplinary action was 

warranted. 

17.  On January 14, 2009, FHP provided Olaciregui a 

termination letter that provided factual allegations of the 

investigation and the following violations as grounds for 

termination: 

*  *  * 
 

  1.  Section 893.13(6) (a) Florida 
Statutes, Possession of a controlled 
substance without a valid prescription, 3rd 
Degree Felony; 
 
  2.  Florida Highway Patrol Policy Manual, 
Chapter 3.03.06(A) 7. Code of Conduct 
states:  "Members will maintain a level of 
moral conduct in their personal and business 
affairs which is in keeping with the highest 
standards of the law enforcement 
profession;" 
 
  3.  Florida Highway Patrol Policy Manual, 
Chapter 3.03.06(a) 51. Code of conduct 
states: "Members will not possess or use 
cannabis or any controlled substances except 
when prescribed by law and Division 
directives"; 
 
  4.  Florida Highway Patrol Policy chapter 
5.11.05, Substance Abuse. 
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These violations constitute the following 
disciplinary offenses: 
 
  1.  Possession, Sale, Transfer or Use of 
Drugs Off the Job, first offense; 
 
  2.  Violation of Statutory Authority, 
rules, Regulations or Policies, Fourth 
Offense; 
 
  3.  Conduct Unbecoming a Public Employee, 
first offense. 

 
     18.  After approximately 12 years of employment, FHP 

terminated Petitioner's employment on January 14, 2009, for 

using controlled substances that he received from PowerMedica in 

2004.  

CONCLUSIONS OF LAW 

19.  The DOAH has jurisdiction over the subject matter of 

this proceeding and of the parties pursuant to Sections 120.569 

and 120.57(1), Florida Statutes (2009). 

20.  The Florida Civil Rights Act of 1992 (Florida Act) is 

codified in Sections 760.01 thorough 760.11, Florida Statutes, 

and Section 509.092, Florida Statutes.  § 760.01(1), Fla. Stat. 

21.  A "discriminatory practice," as defined in the Florida 

Act, "means any practice made unlawful by the Florida Civil 

Rights Act of 1992."  § 760.02(4), Fla. Stat. 

22.  Section 760.01 of the Florida Act explains that the 

general purpose of the Act is to: 
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. . .  [S]ecure for all individuals within 
the state freedom from discrimination 
because of race, color, religion, sex, 
national origin, age, handicap, or marital 
status and thereby to protect their interest 
in personal dignity, to make available to 
the sate their full productive capacities, 
to secure the state against domestic strife 
and unrest, to preserve the public safety, 
health, and general welfare, and to promote 
the interests, rights, and privileges of 
individuals within the state."  (Emphasis 
added.) 
 

23.  Section 760.10, Florida Statutes, provides, in 

relevant part:  

  (1)  It is an unlawful employment practice 
for an employer:  
  (a)  To discharge or to fail or refuse to 
hire an individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

24.  The Americans with Disabilities Act of 1990(ADA), 42 

U.S.C.S. Section 12102(1), provides, in pertinent part, the 

following definition of the term "disability":  

  (1)  Disability. The term "disability" 
means, with respect to an individual-- 
  (A)  a physical or mental impairment that 
substantially limits one or more major life 
activities of such individual; 
  (B)  a record of such an impairment; or 
  (C)  being regarded as having such an 
impairment . . . . 
 

25.  The ADA defines major life activities, in relevant 

part, to include, but not limited to, caring for oneself, 
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performing manual tasks, seeing, hearing, eating, sleeping, 

walking, standing, lifting, bending, speaking, breathing, 

learning, reading, concentrating, thinking, communicating, and 

working.  42 U.S.C.S. § 12102(2)(A)(1). 

26.  Disability discrimination claims under the Florida Act 

are analyzed under the same framework as the ADA claims.  

D'Angelo v. ConAgra Foods, Inc., 422 F.3d 1220 (11th Cir. 2005).  

Thus, the provisions of Chapter 760, Florida Statutes, are 

analogous to those of the ADA. 

27.  To prevail in this proceeding under either the Federal 

or Florida Act, a petitioner in a disability discrimination case 

has the initial burden of proving a prima facie case of unfair 

employment action within the framework set forth in McDonnell 

Douglas Corp. v. Green, 411 U. S. 792 (1973). 

28.  In order for a petitioner to establish a prima facie 

case of discrimination in violation of either of the Acts1 

Petitioner must prove (1) he has a disability; (2) that he is a 

"qualified individual", meaning he is able to perform the 

essential functions of the position; and (3) the alleged 

discrimination action against Petitioner was the result of 

unlawful discrimination based of a disability.  See Hansen v. 

Smallwood, Reynolds, Stewart, Stewart & Assocs., 119 F. Supp. 2d 

1296. 
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29.  Petitioner failed to prove he suffers from a 

disability within the meaning of both Acts.  Olaciregui did not 

attempt to persuade FHP during his employment that he was 

disabled, and he was not regarded as a disabled employee.  

Moreover, Olaciregui failed to offer any persuasive evidence at 

the hearing that he was disabled as defined by the Acts.  

Petitioner's testosterone level of 370, lack of sex drive and 

fatigue do not limit his ability to perform any life activities 

contemplated under the Acts, and therefore Petitioner was unable 

to satisfy the first prong of the test for disability 

discrimination because he did not demonstrate that he was 

disabled.  

30.  Petitioner asserts that the undersigned should 

evaluate whether Olaciregui is disabled by focusing on the 

reason the adverse action took place rather than on the 

specifics of a person's physical or mental condition regarding 

the analysis of ADA law.  Under such analysis, the undersigned 

still finds that Petitioner failed to demonstrate that an 

adverse action took place based on a disability. 

31.  Further, even if one were to conclude that Petitioner 

was disabled, proof of the third prong, that Olaciregui was 

discharged because of a disability, was also entirely absent in 

this matter.  The record demonstrates that the discharge was 

based on Petitioner's violating FHP's policies with his use of 
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controlled substances and was not at all motivated by any 

discrimination based on disability. 

32.  Based on the Finding of Facts herein and a 

consideration of the totality of circumstances, there is 

insufficient evidence that Respondent took any action against 

Petitioner because of his alleged but unproven disability.  

Petitioner failed to establish that Respondent committed an 

unlawful employment practice against him within the Acts.  

Accordingly, Petitioner's failure to establish a prima facie 

case of discrimination ends any further inquiry regarding this 

case.  

33.  Petitioner also asserts allegations regarding FHP's 

violating HIPPA in retrieving Petitioner's medical records and 

whether FHP had just cause to terminate Petitioner's employment.  

The first issue is not within the undersigned's jurisdiction to 

determine.  The second issue need not be addressed because 

Petitioner failed to present a prima facie case. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing Petitioner's Petition 

for Relief. 

 12



DONE AND ENTERED this 23rd day of November, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                            

JUNE C. McKINNEY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of November, 2009. 
 
 

ENDNOTE 

1/  For ease of reference, the Florida Civil Rights Act of 1992 
will be referred to as the Florida Act and the Americans with 
Disabilities Act of 1990 will be referred to as the ADA.  
Collectively, they will be referred to as the Acts. 
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Florida Commission on Human Relations 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROBERT A. BOODY, III,1

 
     Petitioner, 
 
vs. 
 
FLORIDA HIGHWAY PATROL, 
 
 Respondent. 
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)
 

 
 
 
 
Case No. 09-3098 
 

  
RECOMMENDED ORDER 

Pursuant to notice, a formal administrative hearing was 

conducted by video teleconference on September 4, 2009, between 

West Palm Beach and Tallahassee, Florida, before Administrative 

Law Judge Claude B. Arrington of the Division of Administrative 

Hearings (DOAH).  

APPEARANCES 
 
     For Petitioner:  Cathleen Scott, Esquire 
                      Cathleen Scott, P.A. 
                      Jupiter Gardens 
                      250 South Central Boulevard, Suite 104-A 
                      Jupiter, Florida  33458 
 
     For Respondent:  Sandra Coulter, Esquire 
                      Florida Highway Patrol 
                      Neil Kirkman Building 
                      2900 Apalachee Parkway, A432 
                      Tallahassee, Florida  32399 
 



STATEMENT OF THE ISSUE 
 

Whether Respondent committed one or more unlawful 

employment practices against Petitioner as alleged in the 

subject Petition for Relief.   

PRELIMINARY STATEMENT 
 

On or about November 14, 2008, Petitioner, Robert A. Boody, 

III (Respondent or Mr. Boody), filed a Complaint of 

Discrimination against Respondent, his former employer.  

Following its investigation, by documents dated April 30, 2009, 

the Florida Commission on Human Relations (FCHR) issued a 

“Notice of Determination: No Cause” (the Notice) and a 

“Determination: No Cause” (the Determination).  The Notice was 

forwarded to the parties in care of their respective counsel by 

certified mail.  Thereafter, Petitioner filed a Petition for 

Relief that was dated June 4, 2009, and date-stamped by the FCHR 

as being received on June 5.2   

Succinctly stated, Petitioner, a K-9 officer, contends that 

Respondent fired him because he had a medical condition and 

because he took anabolic steroids for his medical condition.  He 

further alleges that Respondent illegally seized medical records 

pertaining to him and that it unlawfully disclosed those medical 

records.  Petitioner also contends that Respondent retaliated 

against him by prohibiting him from working off-duty while he  
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was assigned to administrative duties and by taking away his   

K-9.3   

Respondent asserts that it fired Petitioner because it 

concluded that Petitioner unlawfully obtained anabolic steroids, 

a Class III controlled substance that cannot be lawfully 

obtained without a lawful prescription.  Respondent denies that 

it illegally obtained Petitioner’s medical records or that it 

unlawfully disclosed those records.  Respondent denies that it 

retaliated against Petitioner. 

Parallel to this proceeding, Petitioner brought action 

against Respondent before the Public Employees Relation 

Commission (PERC).  Following a hearing in that proceeding, a 

PERC hearing officer concluded that Petitioner had lawfully 

obtained the anabolic steroids and that Respondent was not 

justified in terminating his employment.  While the hearing 

officer’s recommended order was entered as an exhibit, no final 

order by PERC was offered as an exhibit.  However, the parties 

advised that the PERC order is on appeal, which suggests that 

PERC has indeed acted on the recommended order.  At any rate, 

the PERC proceeding has not run its course.   

At the final hearing, Petitioner testified on his own 

behalf and presented the additional testimony of Michael 

Olaciregui, a former employee of the Respondent who was 

terminated under circumstances similar to the circumstances that 
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lead to Petitioner’s termination.  Petitioner offered the 

following pre-marked exhibits, each of which was admitted into 

evidence as Petitioner Exhibits 1, 2, 6, 7, 10, 13, 14, 16, 17, 

18, 20, 23, 24, 27, and 28, respectively.  Respondent recalled 

Petitioner during its case in chief and offered one exhibit, 

which was admitted into evidence as Respondent Exhibit 1.  In 

addition to the foregoing, the parties offered one Joint 

Exhibit, consisting of the testimony of Dr. Richard Marques 

before the PERC hearing officer.  The parties stipulated that 

Dr. Marques’ testimony could be used as evidence in this 

proceeding before DOAH.     

Unless otherwise noted, all statutory references are to 

Florida Statutes (2009).  References to rules are to the rules 

in effect as of the entry of this Recommended Order.  The 

relevant statutes and rules have not changed since the date of 

the events at issue.  

A Transcript of the proceedings, consisting of one volume, 

was filed on October 21, 2009.  Each party filed a Proposed 

Recommended Order, which has been duly-considered by the 

undersigned in the preparation of this Recommended Order.   

FINDINGS OF FACT 

1.  At all times pertinent to this proceeding, Petitioner 

was an employee of Respondent with permanent status in the state 

career service system.  Petitioner began his employment with 
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Respondent on February 26, 2001, and was assigned to the Lake 

Worth area until his employment was terminated on January 30, 

2009.  

2.  During his tenure with Respondent, Petitioner worked as 

a K-9 officer as the handler of a dog trained to detect drugs.  

Petitioner was frequently involved with high-risk traffic stops.  

Petitioner received a “meets standards rating” on his most 

recent performance evaluation.  Prior to the events that led up 

to this proceeding, Petitioner had no history of being 

disciplined by Respondent.   

3.  Dr. Richard Marques specializes in internal medicine 

and treats a broad spectrum of medical issues including 

endocrine problems.  He has been Petitioner’s physician for 

eight years. 

4.  Prior to September 2003, Petitioner began to experience 

fatigue, irritability, and low energy.  Petitioner testified 

that he slept up to 16 hours some days.  During that time, and 

at all times relevant to this proceeding, Petitioner was working 

his assigned duties.  Those duties included a 40-hour shift plus 

occasional overtime, primarily on weekends.   

5.  At the request of Dr. Marques, on September 12, 2003, 

Petitioner presented for blood work at LabCorp, an independent, 

reputable, testing lab.  From the results of the testing, 

Dr. Marques determined that Petitioner suffered from low 
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testosterone levels or a condition known as hypogonadism.  

Dr. Marques recommended that Petitioner seek treatment for his 

testosterone deficiency from a physician or facility 

specializing in problems of the endocrine system.  Dr. Marques 

did not recommend a particular physician or facility to 

Petitioner.  Instead, Dr. Marques left that decision to 

Petitioner.  Dr. Marques contemplated at the time of his 

recommendation that Petitioner would be examined in a hospital 

or other medical facility by a doctor specializing in the 

endocrine system.  Dr. Marques testified that there are two 

types of hypogonadism, with one type originating from the 

adrenal gland and the other originating from the pituitary 

gland.  Testing of the type an endocrinologist would do in a 

testing facility such as a hospital is required to determine the 

source of the testosterone secretion.  Dr. Marques referred 

Petitioner for further evaluation because he does not do the 

type of testing that an endocrinologist does.   

6.  After reading an advertisement in a magazine for a 

facility named PowerMedica in January 2004, Petitioner sought 

treatment from that facility.  After reviewing PowerMedica’s 

website, Petitioner concluded that it was a licensed medical 

facility and submitted a form medical history.  In response to 

his submittal, someone purporting to be from PowerMedica  
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instructed Petitioner to submit a blood sample for analysis by 

LabCorp.  Petitioner complied with that request. 

7.  Thereafter, Petitioner received a telephone call from 

someone at PowerMedica who purported to be a doctor.  Following 

that telephone conversation, Petitioner received at his home via 

Federal Express a shipment that contained testosterone, which is 

an anabolic steroid.  An anabolic steroid is, pursuant to the 

provisions of Section 893.03(3)(d), a Schedule III controlled 

substance.  Section 893.13(6)(a), Florida Statutes, provides as 

follows: 

  (6)(a)  It is unlawful for any person to 
be in actual or constructive possession of a 
controlled substance unless such controlled 
substance was lawfully obtained from a 
practitioner or pursuant to a valid 
prescription or order of a practitioner 
while acting in the course of his or her 
professional practice or to be in actual or 
constructive possession of a controlled 
substance except as otherwise authorized by 
this chapter.  Any person who violates this 
provision commits a felony of the third 
degree, punishable as provided in s. 
775.082, s. 775.083, or s. 775.084.  
 

8.  At no time relevant to this proceeding did Petitioner 

enter the building that housed PowerMedica, nor was he 

physically examined by anyone associated by PowerMedica.     

9.  Petitioner followed up with Dr. Marques while 

Petitioner was taking the anabolic steroids.  Dr. Marques 

considered Petitioner’s treatment to be appropriate.  
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Dr. Marques saw no signs that Petitioner was abusing the 

anabolic steroids, and noted that Petitioner’s condition 

improved.   

10.  Petitioner stopped receiving anabolic steroids from 

PowerMedica in October 2004.  

11.  Dr. Marques wrote a note on September 22, 2003, 

reflecting, in relevant part, the following: “. . . given the 

severity of his high viral titer,4 I have asked him to change his 

night shift duty to day time.”  After Petitioner requested that 

he be reassigned to day-time duty and presented that note to his 

superiors, Respondent reassigned Petitioner to day duty.  At all 

times relevant to this proceeding, Petitioner was able to 

perform his job duties.  Other than the request for a change 

from the night shift to the day shift, Petitioner did not tell 

Respondent that he was having difficulties performing his 

duties.  At no time prior to his interview on July 10, 2008, 

which will be discussed below, did Petitioner tell Respondent 

that he was taking anabolic steroids, that he suffered from low 

testosterone levels, or that he suffered from hypogonadism.  At 

no time did Petitioner request that he be evaluated to determine 

whether he was fit for duty.   

12.  In early 2005, it became public knowledge in south 

Florida that the U.S. Food and Drug Administration (USFDA), 

working in conjunction with the Broward County Sheriff’s Office 
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(BCSO), was investigating PowerMedica based on allegations that 

it had unlawfully sold steroids and Human Growth Hormones.  As 

part of its investigation, the USFDA seized records pertaining 

to PowerMedica’s customers.  There was no evidence that any 

information seized by the BCSO or the USFDA was illegally 

seized.  The joint investigation culminated in the closure of 

PowerMedica’s operations.    

13.  In March 2008, a sergeant and a lieutenant employed by 

Respondent and assigned to its Professional Compliance Bureau 

met with a sergeant employed by BCSO.  During that meeting, the 

BCSO sergeant showed Respondent’s employees a list containing 

PowerMedica’s customers.  That list contained Petitioner’s name. 

14.  At Respondent’s request, in April 2008, the USFDA 

provided copies of records to Respondent that had been seized 

from PowerMedica.  That information provided details as to 

Petitioner’s dealings with PowerMedica.   

15.  On July 10, 2008, Petitioner was subjected to a formal 

interview by representatives of the Respondent.  In that 

interview, Petitioner admitted his dealings with PowerMedica 

and, while denying any wrongdoing, admitted the material facts 

set forth above pertaining to those dealings.  Petitioner 

declined to divulge the underlying condition for which he sought 

treatment.  Further, Petitioner acknowledged that Dr. Marques 

had informed him that his insurance company would likely not pay 
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for his treatment from PowerMedica or for similar treatment.  

Specifically, Petitioner admitted that he obtained testosterone 

without being examined by a PowerMedica physician, he admitted 

that he knew about the investigation and subsequent closure of 

PowerMedica, and he admitted that he knew the reasons for the 

closure of PowerMedica.  Petitioner admitted that he never 

volunteered to come forward to Respondent or any other law 

enforcement agency to discuss his dealings with PowerMedica.  

Petitioner referred to himself as a victim of PowerMedica’s 

fraudulent practices, but he admitted that he never advised 

Respondent prior to his interview that he had been a victim of 

PowerMedica.   

16.  On September 9, 2008, Respondent assigned Petitioner 

to administrative duty that was to be served at Petitioner’s 

residence from 8:00 a.m. to 4:00 p.m. Monday through Friday.  

The letter advising Petitioner of this assignment and setting 

the parameters for the assignment, included the following, 

beginning at the second full paragraph: 

  You will remain on administrative duty 
until further notice.  This action is being 
taken based upon the fact you are under 
investigation by this agency.  You are to 
turn in all of your assigned division 
equipment including uniforms, badges, 
firearms, any department identification, and 
other division property. 
  Your approval to work off-duty police 
employment (ODPE) and/or any type of agency 
secondary employment has been withdrawn for 
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the duration of the administrative duty.  
Your eligibility to resume OPDE/secondary 
employment will be reviewed by your troop 
commander at the conclusion of the 
administrative duty assignment.   
  Your failure to comply with this directive 
will subject you to disciplinary action.   
 

17.  On November 14, 2008, Petitioner filed his Complaint 

of Discrimination with the Florida Commission on Human 

Relations.  After that date, but before his termination, 

Petitioner requested permission to be able to work as a driver 

for Federal Express during hours other than the hours he was 

serving his administrative duties.  Respondent denied that 

request.  While Petitioner asserts that the denial was in 

retaliation for his filing the Complaint of Discrimination, that 

assertion is based on supposition.  Petitioner presented no 

direct evidence to support his assertion and any circumstantial 

evidence is insufficient to establish the assertion.   

18.  By letter dated January 14, 2009, and received by 

Petitioner on January 20, 2009 (the termination letter), 

Respondent terminated Petitioner’s employment.  Approximately 20 

days after his termination, Respondent retrieved from Petitioner 

the dog that Petitioner had handled for approximately three 

years.  Petitioner asserts that Respondent took his dog in 

retaliation for his amending his Complaint of Discrimination to 

include a claim of retaliation relating to the denial of the 

request to work part-time for Federal Express.  Again, 
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Petitioner’s assertion is based on supposition and is not 

supported by direct or circumstantial evidence.   

19.  The termination letter, which is part of Petitioner’s 

Exhibit 11, sets forth extensive factual allegations pertaining 

to Petitioner’s dealings with PowerMedica as the basis for the 

termination.  The letter also set forth the statute and policies 

that Petitioner had allegedly violated.  The letter cited the 

following as “Aggravating Circumstances”: 

  This case is aggravated because through 
your training, work experience, and 
knowledge of the law you are held to a 
higher standard of reasonableness and 
conduct.  You should have been well aware of 
the stigma attached to the type controlled 
substances you purchased and used, 
especially  
 

20.  Petitioner points to Respondent’s characterization of 

anabolic steroids as having a “stigma” as evidence that 

Respondent discriminated against him based on his disability.  

That argument is without merit.  The greater weight of the 

credible evidence established that Respondent terminated 

Petitioner’s employment based on its determination that 

Petitioner had unlawfully obtained and consumed a Schedule III 

controlled substance without obtaining a lawful prescription and 

because he failed to come forward with information about 

PowerMedica after he knew that PowerMedica was being 

investigated by the USFDA and the BCSO.  Petitioner did not 
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establish that Respondent’s articulated reasons for its 

employment decision were pretexts for an unlawful employment 

practice.  Indeed, there was no evidence that as of the date of 

the termination letter, Respondent knew the nature of 

Petitioner’s medical condition, or that it had any reason to 

perceive him as being disabled.   

CONCLUSIONS OF LAW 
 

21.  The Division of Administrative Hearings has 

jurisdiction over the subject matter parties to this case 

pursuant to Sections 760.11(7), 120.569, and 120.57(1), Florida 

Statutes.   

22.  Section 760.11(7), Florida Statutes, provides as 

follows: 

  (7)  If the commission determines that 
there is not reasonable cause to believe 
that a violation of the Florida Civil Rights 
Act of 1992 has occurred, the commission 
shall dismiss the complaint.  The aggrieved 
person may request an administrative hearing 
under ss. 120.569 and 120.57, but any such 
request must be made within 35 days of the 
date of determination of reasonable cause 
and any such hearing shall be heard by an 
administrative law judge and not by the 
commission or a commissioner.  If the 
aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred.  If the 
administrative law judge finds that a 
violation of the Florida Civil Rights Act of 
1992 has occurred, he or she shall issue an 
appropriate recommended order to the 
commission prohibiting the practice and 
recommending affirmative relief from the 
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effects of the practice, including back pay.  
Within 90 days of the date the recommended 
order is rendered, the commission shall 
issue a final order by adopting, rejecting, 
or modifying the recommended order as 
provided under ss.120.569 and 120.57.  The 
90-day period may be extended with the 
consent of all the parties.  In any action 
or proceeding under this subsection, the 
commission, in its discretion, may allow the 
prevailing party a reasonable attorney's fee 
as part of the costs.  It is the intent of 
the Legislature that this provision for 
attorney's fees be interpreted in a manner 
consistent with federal case law involving a 
Title VII action.  In the event the final 
order issued by the commission determines 
that a violation of the Florida Civil Rights 
Act of 1992 has occurred, the aggrieved 
person may bring, within 1 year of the date 
of the final order, a civil action under 
subsection (5) as if there has been a 
reasonable cause determination or accept the 
affirmative relief offered by the 
commission, but not both.  
 

23.  Section 760.10(1)(a), Florida Statutes, provides, in 

relevant part, as follows: 

  (1)  It is an unlawful employment practice 
for any employer: 
  (a) To discharge . . . or otherwise 
discriminate against any individual with 
respect to compensation, terms, conditions 
or privileges of employment, because of such 
individual’s . . . handicap . . . . 
 

24.  The issue as to whether Respondent had just cause to 

terminate Petitioner’s employment is for PERC to resolve.  The 

issue in this proceeding is whether the decision to terminate 

Petitioner’s employment was motivated by unlawful 

discrimination.  See Damon v. Fleming Supermarkets, Inc., 196 

 14



F.3d 1354, 1361 (11th Cir. 1999); Elrod v. Sears, Roebuck & Co., 

939 F.2d 1466, 1470 (11th Cir. 1991); and Nix v. WLCY 

Radio/Rahall Communications, 738 F.2d 1181, 1187 (11th Cir. 

1984).  

25.  The burden of proof for a claim of an unfair 

employment action based on an alleged disability is based on the 

framework set forth in McDonnell Douglas Corp. v. Green, 411 

U. S. 792 (1973).  See Durly v. APAC, Inc., 236 F.3d 651, 657 

(11th Cir. 2000).  In order to establish a prima facie case of 

the alleged discrimination, Petitioner must demonstrate that he 

is a qualified individual with a disability and was 

discriminated against because of that disability.   

26.  In order to meet the definition of disabled, 

Petitioner must show that he was substantially limited in a 

major life activity as a result of a physical or mental 

impairment, has a record of such impairment, or is perceived as 

having such impairment.   

27.  42 U.S.C. § 12102 defines the following terms, in 

relevant part applicable to this proceeding, as follows: 

  (1)  Disability.  The term "disability" 
means, with respect to an individual— 
  (A)  a physical or mental impairment that 
substantially limits one or more major life 
activities of such individual; 
  (B)  a record of such an impairment; or 
  (C)  being regarded as having such an 
impairment (as described in paragraph (3)). 
  (2)  Major life activities. 
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  (A)  In general.  For purposes of 
paragraph (1), major life activities 
include, but are not limited to, caring for 
oneself, performing manual tasks, seeing, 
hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, 
breathing, learning, reading, concentrating, 
thinking, communicating, and working. 
  (B)  Major bodily functions.  For purposes 
of paragraph (1), a major life activity also 
includes the operation of a major bodily 
function, including but not limited to, 
functions of the immune system, normal cell 
growth, digestive, bowel, bladder, 
neurological, brain, respiratory, 
circulatory, endocrine, and reproductive 
functions. 
  (3)  Regarded as having such an 
impairment. For purposes of paragraph 
(1)(C): 
  (A)  An individual meets the requirement 
of "being regarded as having such an 
impairment" if the individual establishes 
that he or she has been subjected to an 
action prohibited under this Act because of 
an actual or perceived physical or mental 
impairment whether or not the impairment 
limits or is perceived to limit a major life 
activity. 
  (B)  Paragraph (1)(C) shall not apply to 
impairments that are transitory and minor.  
A transitory impairment is an impairment 
with an actual or expected duration of 6 
months or less. 
  (4)  Rules of construction regarding the 
definition of disability.  The definition of 
"disability" in paragraph (1) shall be 
construed in accordance with the following: 
  (A)  The definition of disability in this 
Act shall be construed in favor of broad 
coverage of individuals under this Act, to 
the maximum extent permitted by the terms of 
this Act. 
  (B)  The term "substantially limits" shall 
be interpreted consistently with the 
findings and purposes of the ADA Amendments 
Act of 2008. 
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  (C)  An impairment that substantially 
limits one major life activity need not 
limit other major life activities in order 
to be considered a disability. 
  (D)  An impairment that is episodic or in 
remission is a disability if it would 
substantially limit a major life activity 
when active. 
  (E)  (i) The determination of whether an 
impairment substantially limits a major life 
activity shall be made without regard to the 
ameliorative effects of mitigating measures 
such as-- 
  (I) medication . . . 
 

28.  In construing the foregoing definitions, the 

undersigned concludes that Petitioner’s low testosterone levels 

or hypogonadism is an impairment that has been successfully 

treated with medication.  In the absence of such medication, the 

effects of Petitioner’s hypogonadism substantially limited 

certain of Petitioner’s major life activities.  It impaired the 

function of his endocrine system, sapped his energy, and caused 

irritability.  The undersigned concludes that Petitioner is a 

person with a disability.   

29.  As reflected by the Findings of Fact, Petitioner 

failed to prove that Respondent terminated his employment 

because he had hypogonadism or because he took testosterone or 

anabolic steroids.  The record is very clear that Respondent 

fired Petitioner because of its determination that Petitioner 

obtained and consumed a Schedule III drug without a valid 

prescription and because he failed to come forward with 
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information about PowerMedica after he knew that PowerMedica was 

being investigated by the USFDA and the BCSO.  The record is 

also very clear that Respondent’s articulated reason for its 

employment decision was not a pretext for unlawful 

discrimination.   

30.  In order to establish a prima facie case of 

retaliation, Petitioner would have to show that (1) he filed a 

Charge of Discrimination; (2) he suffered an adverse employment 

action; and (3) the adverse action was causally related to the 

protected expression.  See Wideman v. Wal-Mart Stores, Inc., 141 

F.3d 1453, 1453 (11th Cir. 1998).  In his claim for retaliation, 

proved that he filed a Charge of Discrimination, but he failed 

to meet his burden as to the remaining prongs.  Petitioner 

failed to establish that he suffered an adverse employment 

action when Respondent refused his request for permission to 

work for Federal Express because he failed to establish that he 

had a right to work off-duty while he worked full-time for 

Respondent, albeit on administrative duty.  Petitioner also 

failed to establish that he suffered an adverse employment 

action when Respondent took his dog from him after his 

termination of employment because there was no showing that 

Petitioner owned the dog or had any right to retain possession 

of the dog.  Finally, Petitioner failed to prove that any  
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employment action taken by Respondent against him was motivated 

by his disability or a perceived disability.   

31.  Petitioner failed to establish that the manner in 

which Respondent obtained information pertaining to Petitioner’s 

dealings with PowerMedica or the manner in which it maintained 

those records established that Respondent harbors animosity 

towards Petitioner.  There is no reasonable basis to conclude 

that Respondent could not act on information obtained by the 

BCSO and the USFDA during the course of a lawful investigation.     

32.  Petitioner seems to argue that the manner in which 

Respondent obtained his medical records and its disclosure 

thereof constitute an independent cause of action.  If that is 

Petitioner’s argument, the argument is moot as to this 

proceeding because the undersigned is without jurisdiction to 

rule on such an independent claim.   

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  It is 

further RECOMMENDED that the final order dismiss the Petition 

for Relief with prejudice.  
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DONE AND ENTERED this 23rd day of November, 2009, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
CLAUDE B. ARRINGTON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of November, 2009. 

 
 

ENDNOTES 
 

1/  In its referral to the Division of Administrative Hearings, 
the Florida Commission on Human Relations spelled the 
Petitioner’s last name as “Booty.”  The style of this proceeding 
reflects that his last name is correctly spelled “Boody.” 
 
2/  The Petition for Relief appears to have been filed on the 
36th day following the entry of the Notice and the 
Determination.  Section 760.11(7), Florida Statutes, requires 
that a Petition for Relief be filed within 35 days of a 
Determination of No Cause.  No argument has been made that the 
filing was untimely and no such determination will be made by 
the undersigned due to the provisions of Florida Rules of Civil 
Procedure 1.090(e), and Florida Administrative Code Rule 28-
106.103, which add five days to established deadlines if notice 
of the deadline is provided by U.S. mail.   
 
3/  This is intended to be a summary only.  Any question as to 
the scope of Petitioner’s Petition should be resolved by reading 
the entire pleading.  
 
4/  Dr. Marques did not explain the significance of his phrase 
“the severity of his high viral titer.” 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CINDY BURGHOLZER, 
 
     Petitioner, 
 
vs. 
 
COSTCO WHOLESALE CORP., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case Nos. 09-0999 
          09-2441 

  
RECOMMENDED ORDER 

 
 A final hearing was conducted in these consolidated cases 

on August 26 and 27, 2009, in Jacksonville, Florida, before 

Suzanne F. Hood, Administrative Law Judge with the Division of 

Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Heather M. Collins, Esquire 
                      Hnin N. Kaing, Esquire 
                      Henrichsen Siegel, PLLC 
                      1648 Osceola Street 
                      Jacksonville, Florida  32204 
 
 For Respondent:  John T. Murray, Esquire 
                      Kathleen E. Mones, Esquire 
                      Seyfarth Shaw, LLP 
                      1545 Peachtree Street, Northeast 
                      Suite 700 
                      Atlanta, Georgia  30309-2401 
 

STATEMENT OF THE ISSUES 

 The issues are whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner based 



on her disability and by retaliating against her, and if so, 

what, if any, relief is Petitioner entitled to receive.   

PRELIMINARY STATEMENT 

 On August 13, 2008, Petitioner Cindy Burgholzer 

(Petitioner) filed a Charge of Discrimination with the Florida 

Commission on Human Relations (FCHR).  The charge alleged that 

Respondent Costco Wholesale Corp. (Respondent) had discriminated 

against Petitioner by failing to make reasonable accommodations 

for Petitioner's disability and by placing Petitioner on an 

indefinite medical leave of absence in retaliation for her 

requests for accommodations.   

 On November 10, 2008, Petitioner filed a second Charge of 

Discrimination/Amended Charge with FCHR, alleging that 

Respondent retaliated against Petitioner by refusing to allow 

her to return to work and forcing her to apply for long-term 

disability.   

 On January 14, 2009, FCHR issued a Determination: No Cause 

on Petitioner's original charge.  Petitioner filed a Petition 

for Relief on that charge on February 18, 2009.  FCHR referred 

the petition to the Division of Administrative Hearings (DOAH) 

on February 20, 2009.  The case was assigned to the undersigned 

as DOAH Case No. 09-0999.   

 On February 27, 2009, the parties requested additional time 

in DOAH Case No. 09-0999 to respond to the Initial Order.  The 
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undersigned issued an Order Granting Extension of Time on 

March 2, 2009. 

 A Notice of Hearing dated March 10, 2009, scheduled DOAH 

Case No. 09-0999 for hearing by video teleconference on May 6, 

2009.   

 On March 31, 2009, FCHR issued a Determination: No Cause on 

Petitioner's second/amended charge.   

 On April 10, 2009, the parties filed an Agreed Protective 

Order in DOAH Case No. 09-0999.  On April 14, 2009, the 

undersigned issued a Protective Order incorporating the parties' 

agreement.   

 On April 15, 2009, the parties filed a Joint Motion to Stay 

Discovery and the May 6, 2009, Hearing in DOAH Case No. 09-0999.  

The motion sought a continuance of the hearing to allow 

Petitioner time to determine whether she would file a second 

petition.  On April 16, 2009, the undersigned issued an Order 

Canceling Hearing and Placing Case in Abeyance.   

 On May 5, 2009, Petitioner filed a Petition for Relief on 

her second/amended charge.   

 FCHR referred Petitioner's second/amended petition to DOAH 

on May 11, 2009.  The second case was assigned to Administrative 

Law Judge E.J. Davis as DOAH Case No. 09-2441.   
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 On May 18, 2009, the parties filed a Status Report and 

Motion to Consolidate DOAH Case Nos. 09-0999 and 09-2441.  On 

May 21, 2009, the undersigned issued an Order of Consolidation.   

 The parties filed an Amended Status Report on June 10, 

2009.  According to the report, the parties requested a two-day 

live hearing on August 26 and 27, 2009, in Jacksonville, 

Florida.  Because there were no available hearing rooms on those 

dates, the parties agreed to make arrangements for the location 

of the hearing.   

 Pursuant to the agreement of the parties, the undersigned 

issued an Order Rescheduling Hearing dated July 22, 2009.  The 

Order scheduled the hearing for August 26 and 27, 2009.   

 When the hearing commenced, the parties offered ten Joint 

Exhibits, JE1-JE10, which were accepted as evidence.   

 Petitioner testified on her own behalf and presented the 

testimony of four additional witnesses.  Petitioner also 

presented ten specific pages of the deposition testimony of one 

witness in lieu of live testimony.  Respondent's objections on 

the record to the deposition testimony are hereby overruled.  

Petitioner offered four Exhibits, P1-P4, which were accepted as 

evidence.   

 Respondent presented the testimony of three witnesses.  

Respondent offered one Exhibit, R1, which was accepted as 

evidence.   
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 The Transcript was filed on September 21, 2009.  The 

parties subsequently requested two extensions of time to file 

their proposed recommended orders.  On October 22, 2009, the 

parties timely filed their proposed findings of fact and 

conclusions of law.  All references to Florida Statutes are to 

the 2007 Codification, unless otherwise indicated. 

FINDINGS OF FACT 
 
 1.  Petitioner is Respondent's former employee who began 

working for Respondent in 1993.  Petitioner was most recently 

assigned to the warehouse in eastern Jacksonville, Florida, 

where she worked from October 2000 until September 2007.   

 2.  When she first transferred to the warehouse, Petitioner 

worked as the Return-to-Vendor (“RTV”) Clerk.  As the RTV Clerk, 

Petitioner was responsible for shipping out returned merchandise 

to vendors and shipping salvaged items to the salvage companies.   

 3.  In 2004, Petitioner transferred to the Receiving Clerk 

position.  Petitioner remained in the Receiving Clerk position 

until September 19, 2007, when she began a medical leave of 

absence.   

 4.  Jason Zook became the manager of the warehouse in 

May 2005.  As the Warehouse Manager, Mr. Zook is responsible for 

overseeing the entire warehouse, including the Receiving 

Department.  Mr. Zook is familiar with the requirements of the 
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Receiving Clerk position because he previously worked in that 

position at another warehouse.   

 5.  Michael Sinanian is one of the Assistant Warehouse 

Managers.  Mr. Sinanian transferred to the warehouse as an 

Assistant Warehouse Manager in 2002.  Prior to becoming an 

Assistant Warehouse Manager, Mr. Sinanian worked in the 

Receiving Department at other warehouses for a little over two 

and a half years.  During that time, Mr. Sinanian worked as a 

Receiving Manager, a Receiving Supervisor, an RTV Clerk, and a 

Receiving Clerk.   

 6.  The Receiving Department is located at the back of the 

warehouse.  The warehouse is approximately the length of a 

football field from front to back.   

 7.  At all times material here, the Receiving Department at 

the warehouse had four positions:  Receiving Manager, Receiving 

Clerk, Receiving Secretary, and Forklift Driver.  In 2007, 

Deborah Lenox was the Receiving Manager, an employee named Sonya 

was the Receiving Secretary, Petitioner was the Receiving Clerk, 

and an employee named Valdean was the Forklift Driver.   

 8.  The Receiving Secretary and the Receiving Clerk have 

different job responsibilities.  The Receiving Secretary is 

responsible for answering the phone, making vendor appointments, 

logging the appointments, dealing with paperwork, creating and 
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printing out receiving tags, and logging shipment information 

into Respondent's computer system.   

 9.  The Receiving Clerk is responsible for counting and 

checking merchandise against freight bills, opening boxes and 

cartons with a box knife to verify and count the product, 

stacking bed-loaded merchandise or merchandise from damaged or 

unacceptable pallets onto approved pallets, separating mixed 

items from pallets for checking, wrapping pallets with plastic 

wrap in preparation for movement onto the warehouse floor, 

loading merchandise and emptying pallets onto trucks using a 

manual pallet jack or hand cart, and cleaning and clearing the 

receiving dock of any debris and trip hazards.  Each of these 

essential job functions requires standing, which is consistent 

with the job analysis for this position.   

 10.  Respondent has written job analyses, which identify 

the essential functions of each job and are used to assist the 

Company, the employee, and the employee’s doctor in determining 

if the employee can perform the essential functions of his/her 

job with or without reasonable accommodations.  Respondent does 

not remove or eliminate essential job functions, but will 

sometimes modify the manner in which the function is to be 

completed.  Respondent will not displace another employee from 

his position in order to accommodate a disabled employee.   
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 11.  A pallet of merchandise can be as much as 60 inches 

high.  A typical pallet coming in the warehouse is a 60-inch 

cube. 

 12.  An electric pallet jack is a double pallet jack and is 

approximately 18 feet long.  In order to operate an electric 

pallet jack, an employee has to stand and lean in the direction 

that she wants the machine to go and turn the handle.  There is 

no seat on an electric pallet jack.   

 13.  Petitioner’s original foot condition was due to 

osteomyelitis, an infection of the bone.  Between 1998 and 1999, 

Petitioner had four surgeries to address her foot condition.  A 

surgeon placed an artificial plastic bone in Petitioner's foot 

in July 1999.   

 14.  In September 1999, Petitioner returned to work with 

medical restrictions that prevented her from standing for long 

periods of time and from lifting more than 25 or 35 pounds.  At 

some point thereafter, while Petitioner was working at one of 

Respondent’s warehouses in Memphis, Tennessee, her podiatrist 

changed her restrictions to add limitations against cashiering, 

stocking, and inventory.   

 15.  Petitioner understood that the reason for these 

additional restrictions was that she was not able to do these 

tasks to the extent they required her to stand for a prolonged 

period of time.  Petitioner’s medical notes stated that she was 
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able to use her discretion as to her limitations, which 

Petitioner understood to mean that she could sit and rest her 

foot as needed.  Each of these restrictions was permanent.   

 16.  Mr. Zook, Ms. Lenox, and Mr. Sinanian were all aware 

that Petitioner had medical restrictions relating to her foot 

condition that prevented her from standing for prolonged periods 

of time.  They were aware that Respondent had agreed to allow 

Petitioner to sit down when she felt it was necessary, without 

first having to ask for permission.   

 17.  Despite her restrictions, Petitioner is able to ride 

her bike, go the grocery store, and work out at the gym.  During 

the relevant time period, Petitioner worked out at the gym 

approximately four days a week.  Her work-out routine included 

warming up on an elliptical machine for approximately 15-to-20 

minutes or walking approximately one mile on the treadmill and 

using a leg press machine.   

 18.  Respondent performs inventory twice a year.  It takes 

an inventory at all warehouses in February and August.   

 19.  The inventory process begins on Friday night and 

continues until the following Wednesday.  The back-stock is 

counted on Friday night after closing and the stock on the sales 

floor is counted on Saturday night after closing.  The post-

audit process begins on Sunday morning before the warehouse 

opens to its members and continues on Monday morning.   
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 20.  The Saturday night inventory count is more labor-

intensive and is considered “all hands on deck.”  The Saturday 

night inventory requires the staff to count approximately $9 

million worth of inventory during roughly a five-hour period.   

 21.  On Saturday, Respondent assigns two employees to count 

the items in each aisle at the same time.  The employees double-

check each other’s counts.  If there is a discrepancy between 

the employees’ counts, both will recount the items until their 

counts agree.   

 22.  If there are discrepancies after the Saturday counts 

between the physical counts and the computer records, the items 

are recounted during the Sunday post-audit.  If variances still 

remain after the three counts, then the variances are researched 

during the Monday post-audit.   

 23.  For the Monday post-audit, Respondent only focuses on 

the larger-quantity, higher-dollar discrepancies.  When 

researching the discrepancies from the variance reports, 

employees have to perform the following tasks:  (a) count items 

on the floor or up in the steel racks; (b) verify bin tags; 

(c) research billing, shipment, and return-to-vendor records on 

Respondent’s computer system; and (d) check the receiving 

paperwork in an effort to locate and correct the source of the 

discrepancy.   
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 24.  Some items will have been sold between the Saturday 

night count and the Monday post-audit process.  Therefore, the 

Monday post-audit team also may have to research the sales 

history on a computer and back out the Sunday sales from the 

total count.   

 25.  The variance reports reflect the aisle where the item 

is located, the item count from the inventory count, the 

computer system count, and the amount of the variance.  

Employees are typically assigned to work in one department of 

the warehouse, which may require them to walk from aisle to 

aisle within that department.   

 26.  In order to assist the Monday post-audit team, the 

team is permitted to use computers throughout the warehouse.  

Employees can sit down at the computers when they are 

researching the variances in item counts.  It can take anywhere 

from 15-to-30 minutes to research one item.   

 27.  The duties involved in the inventory post-audit 

process are similar to the job duties of the Receiving Clerk 

position.  However, the post-audit does not require as much 

standing and is less physically demanding because the focus 

during post-audit is on researching the sources of the 

variances, rather than simply receiving, counting, and checking-

in shipments.   
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 28.  In selecting employees to work on the Monday post-

audit team, Respondent prefers to schedule people who are 

familiar with Respondent’s return-to-vendor and receiving 

processes.  Respondent also selects employees who are 

knowledgeable about Respondent’s AS-400 computer system.   

 29.  In February 2007, Petitioner worked the Saturday night 

inventory.  During that time, she counted the bread then worked 

at the control desk.  Petitioner's job at the control desk was 

to key-in inventory count sheets into Respondent’s computer 

system.  Petitioner did not view this assignment as inconsistent 

with her restrictions against working inventory because she was 

seated for most of the time.   

 30.  In August 2007, Mr. Sinanian was responsible for the 

post-audit processes, including the scheduling of employees to 

work post-audit.  Due to the requirements of post-audit, 

Mr. Sinanian selected people who, like Petitioner, were familiar 

with Respondent’s AS-400 computer system.  Approximately 20 

employees worked during the Monday post-audit.   

 31.  Mr. Sinanian and Ms. Lenox knew that Petitioner could 

use her discretion to sit down whenever she felt it was 

necessary.  They had no reason to believe that the post-audit 

process was inconsistent with Petitioner’s medical restrictions.  

Therefore, she was selected to work the Monday post-audit.   
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 32.  On Saturday, August 25, 2007, Petitioner was again 

assigned to count bread and then assist with keying inventory 

count sheets into the system.  Petitioner was able to sit down 

while she was working at the control desk keying the inventory 

count sheets.  Petitioner did not consider her Saturday 

assignments inconsistent with her restrictions.   

 33.  Petitioner did not work or perform any inventory or 

post-audit, inventory-related duties on Sunday, August 26, 2007.   

 34.  On Monday, August 27, 2007, the post-audit process 

lasted from approximately 5:00 a.m. until 10:00 a.m.  

Petitioner’s shift began at 5:00 a.m.   

 35.  After Petitioner clocked in, she reported to the 

control desk, where Mr. Sinanian assigned her to check variances 

for approximately 6 items in Department 14, the sundries 

department.  The sundries department runs along the back right 

side of the building near the Receiving Department.   

 36.  The sundries department includes items like paper 

towels, cleaning chemicals, laundry detergent, water, juice, and 

soda.  Petitioner was assigned to research variances between the 

physical counts and the computer system’s counts for Swiffers, 

dog bones, dog beds, water, soda, and paper towels.   

 37.  During the August 2007 post-audit process there were 

at least 18 computers for the employees to use.  The computers 

were located in the Receiving Department, the front office, at 
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the membership desk, and at the podium on the front-end.  

Employees were free to use any available computer and were able 

to sit down at most of the computers while researching items.   

 38.  Petitioner never had to wait to use a computer.  

Petitioner went to whichever computer was closest to her at the 

time to verify items.   

 39.  After she finished researching all of the items on her 

variance sheet, Petitioner, like all of the other employees who 

worked post-audit, met with Mr. Sinanian at the control desk at 

the front of the store to explain her findings.  There was a 

chair at the control desk for Petitioner to sit in while meeting 

with Sinanian.   

 40.  The process of meeting with Mr. Sinanian took anywhere 

from 10-to-30 minutes.  Other than discussing her assignment for 

the day and the post-audit research results, Mr. Sinanian did 

not have any other discussions with Petitioner on August 27, 

2007.   

 41.  Petitioner was able to use her discretion to sit down 

during post-audit.  She was never told that she could not sit 

down nor was she reprimanded for sitting down.  Petitioner 

admits that she used her discretion to sit down at least twice 

during post-audit and to kneel down a couple of times.  

Petitioner also took a 15-minute break during the post-audit 

process, during which she sat down.   
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 42.  After Petitioner finished working post-audit at 

approximately 10:00 a.m. on August 27, 2007, she returned to the 

Receiving Department, but left shortly thereafter to take her 

lunch break.  Petitioner’s lunch break lasted for approximately 

a half-hour.  Petitioner walked from the back of the warehouse, 

where the Receiving Department is located, to the front of the 

warehouse, where the break room is located, to take her lunch 

and walked all the way back after the end of her break to return 

to work.   

 43.  After returning from lunch, Petitioner began working 

on the UPS shipment.  It was a busy day in the Receiving 

Department, as the UPS shipment had arrived with approximately 

72 packages stacked on one pallet that was taller than 

Petitioner.  Because Petitioner felt unable to stand, she could 

not check in the entire UPS shipment.  As a result, Petitioner 

took it upon herself to take the UPS invoices and input the 

invoices into Respondent’s computer system, which is one of the 

Receiving Secretary’s job responsibilities.   

 44.  At some point thereafter, Ms. Lenox asked Petitioner 

why she was logging in items into Respondent’s computer system, 

rather than receiving the UPS shipment.  Petitioner told 

Ms. Lenox that her foot was hurting and that she could not 

stand.  Ms. Lenox told Petitioner to take her break and, when 
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she returned from break, they would see how Petitioner’s foot 

was feeling.   

 45.  Petitioner walked to the front of the warehouse, where 

she took her second 15-minute break in the break room.  

Petitioner was able to sit with her foot up during her break.   

 46.  After returning from her break, Petitioner reported to 

the Receiving Department and told Ms. Lenox that she did not 

feel she could not stand any longer that day.  Petitioner asked 

if there was something she could do other than her receiving 

duties.   

 47.  Ms. Lenox told Petitioner that if she could not stand, 

then Ms. Lenox did not have any more work for her and told her 

that she should go home.  Accordingly, Petitioner went home 

approximately one hour before her shift ended.   

 48.  Petitioner reported to work the following day, 

Tuesday, August 28, 2007, at 5:00 a.m. and worked her entire 

shift.  At some point after her shift started that day, 

Petitioner told Mr. Sinanian that Ms. Lenox would not allow her 

to take a break during post-audit.  Petitioner also told 

Mr. Sinanian that her foot was swollen and hurting.  She took 

off her shoe to show him her foot.   

 49.  Mr. Sinanian did not see anything unusual about 

Petitioner’s foot.  He did not see any swelling, graying, or a 

red bump.  From the conversation with Petitioner, Mr. Sinanian 
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did not understand that her foot was hurting due to a new 

injury.  Therefore, Mr. Sinanian did not fill out an incident 

report.  Petitioner’s and Mr. Sinanian’s conversation lasted 

approximately two minutes.   

 50.  At some point after speaking with Petitioner, 

Mr. Sinanian asked Ms. Lenox if, at any point during post-audit, 

she told Petitioner that Petitioner could not take a break.  

Ms. Lenox denied Petitioner’s allegation.  Mr. Sinanian had no 

reason to doubt Ms. Lenox.   

 51.  Petitioner continued to work her job as Receiving 

Clerk after August 28, 2007.  She continued to use her 

discretion to rest her foot on an as-needed basis.  When 

possible she would sit in a chair to work.  She used the 

electric pallet, letting her foot hang off the platform.   

 52.  Petitioner waited three weeks to seek medical 

treatment from her podiatrist in West Palm Beach, Florida.  She 

finally saw her doctor on Monday, September 17, 2007.   

 53.  At her appointment, Petitioner’s podiatrist gave her a 

note that stated, “DUE TO ARTHRITIC CONDITION, CYNTHIA IS UNABLE 

TO STAND FOR LONG PERIODS OF TIME AND IT IS MEDICALLY NECESSARY 

FOR HER TO BE OFF HER FOOT FOR 3 WEEKS.  DUE TO THE FLARE UP.”   

 54.  Petitioner understood that her podiatrist wanted her 

to stay off her foot for a few weeks and to be in a sedentary 

position during that time.  Petitioner also understood that 
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these temporary restrictions were more limiting than her prior 

permanent restrictions.   

 55.  Petitioner reported to work on September 18, 2007, and 

told Ms. Lenox that her doctor did not want her standing.  

Ms. Lenox told Petitioner that they would need to speak with 

Mr. Zook about her restrictions when he arrived at work that 

day.   

 56.  In the meantime, Ms. Lenox permitted Petitioner to sit 

down and work on summary sheets.  After returning from lunch, 

Petitioner met with Mr. Zook about her new temporary 

restrictions.  The meeting lasted about an hour or more.   

 57.  Based on Mr. Zook’s prior experience working as a 

Receiving Clerk, his understanding of the essential job 

functions of that position, and Petitioner’s podiatrist’s 

statement that she needed to be off her foot for three weeks, he 

did not believe that Petitioner could perform the essential 

functions of that position without violating her doctor’s 

restrictions.  Mr. Zook, nevertheless, asked Petitioner how she 

thought she could do her job from a seated position.  Petitioner 

did not have any suggestions.   

 58.  There were no available sedentary positions in the 

warehouse at that time that could have accommodated Petitioner’s 

no-standing restrictions.  As a result, Mr. Zook explained to 

Petitioner that based on her doctor’s restrictions, which 
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required her to be in a sedentary position, he did not have any 

work for her at that time.   

 59.  Mr. Zook did not believe that Petitioner’s temporary 

no-standing restrictions prevented her from working in any 

capacity.  Mr. Zook explained to Petitioner that she could take 

a leave of absence and return to work after her temporary 

restrictions expired.  Because Petitioner’s restrictions were 

temporary, Mr. Zook did not contact Respondent’s Human Resources 

Department to schedule a job accommodation meeting.   

 60.  Despite Mr. Zook’s statement, Petitioner returned to 

work the following day and performed some work for a period of 

time.  After Mr. Zook arrived at the warehouse, he went back to 

the Receiving Department and asked Petitioner why she was at 

work.  Mr. Zook reminded Petitioner that he did not have any 

work for her to do at that time and that he could not allow her 

to work in violation of her doctor’s restrictions.   

 61.  After speaking with Mr. Zook, Petitioner clocked out, 

signed some paperwork, and left the building.  Petitioner did 

not return to work after September 19, 2007.   

 62.  On October 15, 2007, Petitioner saw her podiatrist 

again.  Petitioner’s podiatrist extended her temporary no-

standing restriction for another six weeks.  Petitioner 

understood, however, that her no-standing restrictions remained 

temporary at that time.   
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 63.  Petitioner applied for and received short-term 

disability (“STD”) benefits beginning around the end of 

September 2007.  Petitioner used paid time off until the STD 

period benefits began. 

CONCLUSIONS OF LAW 

 64.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties hereto 

pursuant to Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes (2009).   

 65.  Section 760.10(1), Florida Statutes, states as follows 

in pertinent part:   

     (1)  It is an unlawful employment 
practice for an employer:   
     (a) To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

* * * 
 
     (7)  It is an unlawful employment 
practice for an employer . . . to 
discriminate against any person because that 
person has opposed any practice which is an 
unlawful employment practice under this 
section, or because that person has made a 
charge, testified, assisted, or participated 
in any manner in an investigation 
proceeding, or hearing under this section.   
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 66.  The Florida Civil Rights Act (FCRA), Sections 760.01 

through 760.11, Florida Statutes (2008), as amended, was 

patterned after Title VII of the Civil Rights Act of 1964, 42 

U.S.C. §2000 et seq.  Disability discrimination claims brought 

pursuant to the FCRA are analyzed under the same framework as 

claims brought pursuant to the Americans with Disabilities Act 

of 1990, as amended, 42 U.S.C. Section 12101 et seq. (ADA).  See 

Sicilia v. United Parcel Srvs., Inc., 279 Fed. App'x 936, 938 

(11th Cir. 2008).   

 67.  Petitioner has limited the relevant time period at 

issue here to events occurring between August 8, 2007, and 

October 15, 2007.  Therefore, Petitioner has the burden of 

proving by a preponderance of the evidence that Respondent 

discriminated against her based on her alleged disability and 

retaliated against her by placing her on medical leave during 

that period of time.  See Florida Dep't of Transportation v. 

J.W.C. Company, Inc. 396 So. 2d 778 (Fla. 1st DCA 1981).   

 68.  Absent direct or statistical evidence of 

discrimination, neither of which was offered here, claims of 

discrimination and retaliation are evaluated by using the test 

for circumstantial evidence, as set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973).  In McDonnell Douglas, 411 

U.S. at 792, and Texas Dept. of Community Affairs v. Burdine, 

450 U.S. 248, 253 (1981), the United States Supreme Court first 
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articulated the framework for use by trial courts in evaluating 

the merits of discrimination claims of disparate treatment based 

upon circumstantial evidence, including the basic allocation of 

burdens and order of presentation of proof.   

 69.  Under this analytical framework, the employee bears 

the initial burden of establishing a prima facie case of 

unlawful discrimination.  See Burdine, 450 U.S. at 253.  Only if 

the employee establishes a prima facie case does the burden of 

production shift to the employer to articulate a credible, 

legitimate, non-discriminatory explanation for its decision.  

See Burdine, 450 U.S. at 253.   

 70.  Once the employer articulates such an explanation, 

“the presumption [of discrimination] raised by the prima facie 

case is rebutted and drops from the case.”  See St. Mary’s Honor 

Ctr. v. Hicks, 509 U.S. 502, 507 (1993).  The burden of 

production then shifts back to the employee and merges with the 

employee's ultimate burden to prove that he or she has been the 

victim of intentional discrimination.  See Burdine, 450 U.S. at 

252.   

 71.  In a claim for failure to accommodate a disability, 

the McDonnell Douglas analyses is modified, requiring the 

employee to establish the following elements of a prima facie 

case:  (1) she is a disabled individual; (2) she is a qualified 

individual; and (3) the employer unlawfully discriminated 
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against her because of her disability.  See Raytheon Co. v. 

Hernandez, 540 U.S. 44, 49, n.3 (2003); Dangelo v. ConAgra 

Foods, Inc., 422 F.3d 1220, 1225-26 (11th Cir. 2005).   

 72.  Additionally, in a failure to accommodate claim, the 

Petitioner “must also identify a reasonable accommodation that 

would allow her to perform the job.”  See Terrell v. USAir, 132 

F.3d 621, 624 (11th Cir. 1998).  "Once the employee has met this 

additional burden, the employer may rebut the claim by 

presenting evidence that the requested accommodation imposes an 

undue hardship on the employer."  Id.  Evidence of pretext plays 

no role in the analysis of a claim based exclusively on failure 

to accommodate.  See Holly v. Clairson Industries, L.L.C., 492 

F.3d 1247, 1262-63 (11th Cir. 2007).   

 73.  In order to establish that she was a disabled 

individual, Petitioner was required to prove by a preponderance 

of the evidence that:  (1) she had a physical or mental 

disability that substantially limited one or more of the major 

life activities; (2) she had a record of such impairment; or (3) 

she was regarded as having such an impairment.  See 42 U.S.C. 

§ 12102(2).   

 74.  Here, Petitioner did not present competent persuasive 

evidence that she was substantially limited in the major life 

activity of standing.  However, she provided Respondent with 
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medical documentation that referred to her inability to stand 

for prolonged periods of time.   

 75.  Petitioner also proved that Respondent regarded 

Petitioner as being impaired.  For years, Respondent accepted 

Petitioner's physical limitations as permanent and allowed her 

to use her discretion to rest her foot when necessary without 

having to request permission.   

 76.  Mr. Zook certainly accepted that Petitioner's 

condition had at least temporarily become more disabling when he 

received Petitioner’s September 17, 2007, doctor's note, stating 

that she had to be off her foot for three weeks.  At that time, 

Mr. Zook told Petitioner to stay at home on medical leave until 

her doctor lifted the restriction against standing.   

 77.  To establish the second prong of the prima facie case, 

the ADA defines a "qualified individual with a disability" as an 

"individual with a disability who, with or without reasonable 

accommodation, can perform the essential functions of the 

employment position that such individual holds or desires."  See 

42 U.S.C. § 12111(8).   

 78.  The evidence establishes that as of September 17, 

2007, and as to the Receiving Clerk position, Petitioner was not 

a qualified individual with a disability due to her no-standing 

restrictions.  Petitioner offered no evidence at the hearing to 

rebut Respondent’s position that the Receiving Clerk position 
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requires frequent standing and that there was no way that she 

could perform all of the essential functions of that job from a 

seated position.  Accordingly, Petitioner failed to establish 

that she was a qualified individual with a disability as of 

September 17, 2007.   

 79.  Petitioner has challenged Respondent’s decisions to 

require her to work post-audit on August 27, 2007, and to 

accommodate her temporary, no-standing restrictions by providing 

her with a medical leave of absence.  Turning first to 

Respondent’s decision to require Petitioner to work post-audit 

inventory, the evidence at the hearing establishes that 

Respondent had no reason to believe that Petitioner could not 

perform inventory post-audit, as that process was in many 

respects similar to her responsibilities as the Receiving Clerk, 

but less physically demanding.   

 80.  Additionally, Respondent established that Petitioner 

could have used her discretion to sit when she needed to during 

that process just as she always did in the Receiving Department.  

Accordingly, Petitioner failed to prove by a preponderance of 

the evidence that Respondent failed to accommodate her no-

prolonged standing restriction during the post-audit process.   

 81.  With respect to Petitioner’s claim that Respondent’s 

decision to accommodate her temporary, no-standing restrictions, 

by placing her on medical leave was somehow unlawful, her 

 25



argument is misplaced.  An otherwise qualified individual is not 

entitled to the accommodation of her choice, but only to a 

reasonable accommodation.  See Stewart v. Happy Herman’s 

Cheshire Bridge, Inc., 117 F.3d 1278, 1285-86 (11th Cir. 1997).  

A medical leave of absence can be a reasonable accommodation.  

See Stewart, 117 F.3d at 1286-87.   

 82.  A reassignment to a vacant position may also qualify 

as a reasonable accommodation.  However, Respondent offered 

testimony, which Petitioner failed to rebut, that there were no 

available sedentary positions for which Petitioner was otherwise 

qualified.  Thus, it was entirely appropriate for Respondent to 

accommodate Petitioner by offering her a leave of absence.  See 

Id.   

 83.  Moreover, while Petitioner testified that the 

Receiving Department personnel worked together as a team, 

Respondent was not required to reallocate essential functions of 

her position to other employees in order to accommodate 

Petitioner’s restrictions.  See Earl v. Mervyns, Inc., 207 F.3d 

1361, 1367 (11th Cir. 2000) (“an employer is not required by the 

ADA to reallocate job duties in order to change the essential 

functions of a job.”); Holbrook v. City of Alpharetta, 112 F.3d 

1522, 1528 (11th Cir. 1997).   

 84.  Petitioner asserts that she should have been permitted 

to work, exercising her discretion to rest her foot as needed, 
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after receiving her doctor’s sedentary restrictions.   This 

suggestion is illogical as it would expose Petitioner to further 

injury and Respondent to liability.   

 85.  Petitioner argues that Respondent failed to provide 

her a reasonable accommodation because Mr. Zook purportedly did 

not engage in the interactive process with her during their 

September 18, 2007, meeting or at any point thereafter.  This 

argument is without merit because Respondent provided Petitioner 

with a reasonable accommodation in the form of a medical leave 

of absence.  Therefore, the alleged failure to engage in a 

dialog beforehand does not give rise to liability.  See Lucas, 

257 F.3d at 1256.   

 86.  To the extent that Petitioner’s claim is based on 

outright discrimination, as opposed to an alleged failure to 

accommodate, it nevertheless fails.  Petitioner did not 

establish that Respondent’s legitimate, non-discriminatory 

reasons for assigning her to work post-audit inventory or 

placing her on a medical leave of absence were pretextual.   

 87.  In order to establish her retaliation claim, 

Petitioner was required to prove that:  (1) she engaged in 

statutorily protected activity; (2) she suffered an adverse 

action; and (3) there was a causal link between the adverse 

action and her protected activity.  See Lucas v. W.W. Grainger, 

Inc., 257 F.3d 1249, 1260 (11th Cir. 2001).   
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 88.  It is arguable that Petitioner engaged in statutorily 

protected expression when she complained about her foot to 

Ms. Lenox on August 27, 2007, after the post-audit, and to 

Mr. Sinanian on August 28, 2007.  Therefore, Petitioner has 

proved the first prong of her retaliation claim.   

 89.  With respect to the second prong of the retaliation 

claim, an employment action is considered “adverse” if “a 

reasonable employee would have found the challenged action 

materially adverse, which . . . means it well might have 

dissuaded a reasonable worker from making or supporting a charge 

of discrimination.”  See Burlington Northern & Santa Fe Ry. v. 

White, 548 U.S. 53, 68 (2006).   

 90.  A failure to provide a requested accommodation, 

including light duty work, or a failure to engage in the 

interactive process does not constitute an adverse employment 

action.  See Lucas, 257 F.3d at 1261; Stewart v. Happy Herman’s 

Cheshire Bridge, Inc., 117 F.3d 1278, 1288 (11th Cir. 1997) 

(“The acts Stewart describes relate directly to her ‘reasonable 

accommodation’ discrimination claim, not her retaliation claim, 

and accordingly provide no basis for denying summary judgment on 

that issue.”). 

 91.  Similarly, requiring an employee to take a medical 

leave of absence cannot establish a claim for retaliation when 

the employer can provide legitimate, non-retaliatory reasons for 
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the leave.  See Basith v. Cook Cty., 241 F.3d 919, 933 (7th Cir. 

2001).   

 92.  As discussed above, Petitioner failed to establish 

that Respondent’s decision to accommodate her temporary, no-

standing restrictions by allowing her to take a leave of absence 

was pretextual.  Accordingly, because Petitioner did not 

identify any challenged actions that constitute an adverse 

employment action, she failed to establish the second prong of 

her prima facie case.   

 93.  Respondent had no sedentary position for Petitioner 

that would comply with her doctor's orders.  The only reasonable 

accommodation that Respondent could make was to place Petitioner 

on medical leave.  That decision was not based on retaliation.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED:   

 That the Florida Commission on Human Relations enter an 

order dismissing the Petitions for Relief in these consolidated 

cases.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions 
within 15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CINDY BURGHOLZER, 
 
     Petitioner, 
 
vs. 
 
COSTCO WHOLESALE CORP., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case Nos. 09-0999 
          09-2441 

  
RECOMMENDED ORDER 

 
 A final hearing was conducted in these consolidated cases 

on August 26 and 27, 2009, in Jacksonville, Florida, before 

Suzanne F. Hood, Administrative Law Judge with the Division of 

Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Heather M. Collins, Esquire 
                      Hnin N. Kaing, Esquire 
                      Henrichsen Siegel, PLLC 
                      1648 Osceola Street 
                      Jacksonville, Florida  32204 
 
 For Respondent:  John T. Murray, Esquire 
                      Kathleen E. Mones, Esquire 
                      Seyfarth Shaw, LLP 
                      1545 Peachtree Street, Northeast 
                      Suite 700 
                      Atlanta, Georgia  30309-2401 
 

STATEMENT OF THE ISSUES 

 The issues are whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner based 



on her disability and by retaliating against her, and if so, 

what, if any, relief is Petitioner entitled to receive.   

PRELIMINARY STATEMENT 

 On August 13, 2008, Petitioner Cindy Burgholzer 

(Petitioner) filed a Charge of Discrimination with the Florida 

Commission on Human Relations (FCHR).  The charge alleged that 

Respondent Costco Wholesale Corp. (Respondent) had discriminated 

against Petitioner by failing to make reasonable accommodations 

for Petitioner's disability and by placing Petitioner on an 

indefinite medical leave of absence in retaliation for her 

requests for accommodations.   

 On November 10, 2008, Petitioner filed a second Charge of 

Discrimination/Amended Charge with FCHR, alleging that 

Respondent retaliated against Petitioner by refusing to allow 

her to return to work and forcing her to apply for long-term 

disability.   

 On January 14, 2009, FCHR issued a Determination: No Cause 

on Petitioner's original charge.  Petitioner filed a Petition 

for Relief on that charge on February 18, 2009.  FCHR referred 

the petition to the Division of Administrative Hearings (DOAH) 

on February 20, 2009.  The case was assigned to the undersigned 

as DOAH Case No. 09-0999.   

 On February 27, 2009, the parties requested additional time 

in DOAH Case No. 09-0999 to respond to the Initial Order.  The 
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undersigned issued an Order Granting Extension of Time on 

March 2, 2009. 

 A Notice of Hearing dated March 10, 2009, scheduled DOAH 

Case No. 09-0999 for hearing by video teleconference on May 6, 

2009.   

 On March 31, 2009, FCHR issued a Determination: No Cause on 

Petitioner's second/amended charge.   

 On April 10, 2009, the parties filed an Agreed Protective 

Order in DOAH Case No. 09-0999.  On April 14, 2009, the 

undersigned issued a Protective Order incorporating the parties' 

agreement.   

 On April 15, 2009, the parties filed a Joint Motion to Stay 

Discovery and the May 6, 2009, Hearing in DOAH Case No. 09-0999.  

The motion sought a continuance of the hearing to allow 

Petitioner time to determine whether she would file a second 

petition.  On April 16, 2009, the undersigned issued an Order 

Canceling Hearing and Placing Case in Abeyance.   

 On May 5, 2009, Petitioner filed a Petition for Relief on 

her second/amended charge.   

 FCHR referred Petitioner's second/amended petition to DOAH 

on May 11, 2009.  The second case was assigned to Administrative 

Law Judge E.J. Davis as DOAH Case No. 09-2441.   
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 On May 18, 2009, the parties filed a Status Report and 

Motion to Consolidate DOAH Case Nos. 09-0999 and 09-2441.  On 

May 21, 2009, the undersigned issued an Order of Consolidation.   

 The parties filed an Amended Status Report on June 10, 

2009.  According to the report, the parties requested a two-day 

live hearing on August 26 and 27, 2009, in Jacksonville, 

Florida.  Because there were no available hearing rooms on those 

dates, the parties agreed to make arrangements for the location 

of the hearing.   

 Pursuant to the agreement of the parties, the undersigned 

issued an Order Rescheduling Hearing dated July 22, 2009.  The 

Order scheduled the hearing for August 26 and 27, 2009.   

 When the hearing commenced, the parties offered ten Joint 

Exhibits, JE1-JE10, which were accepted as evidence.   

 Petitioner testified on her own behalf and presented the 

testimony of four additional witnesses.  Petitioner also 

presented ten specific pages of the deposition testimony of one 

witness in lieu of live testimony.  Respondent's objections on 

the record to the deposition testimony are hereby overruled.  

Petitioner offered four Exhibits, P1-P4, which were accepted as 

evidence.   

 Respondent presented the testimony of three witnesses.  

Respondent offered one Exhibit, R1, which was accepted as 

evidence.   
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 The Transcript was filed on September 21, 2009.  The 

parties subsequently requested two extensions of time to file 

their proposed recommended orders.  On October 22, 2009, the 

parties timely filed their proposed findings of fact and 

conclusions of law.  All references to Florida Statutes are to 

the 2007 Codification, unless otherwise indicated. 

FINDINGS OF FACT 
 
 1.  Petitioner is Respondent's former employee who began 

working for Respondent in 1993.  Petitioner was most recently 

assigned to the warehouse in eastern Jacksonville, Florida, 

where she worked from October 2000 until September 2007.   

 2.  When she first transferred to the warehouse, Petitioner 

worked as the Return-to-Vendor (“RTV”) Clerk.  As the RTV Clerk, 

Petitioner was responsible for shipping out returned merchandise 

to vendors and shipping salvaged items to the salvage companies.   

 3.  In 2004, Petitioner transferred to the Receiving Clerk 

position.  Petitioner remained in the Receiving Clerk position 

until September 19, 2007, when she began a medical leave of 

absence.   

 4.  Jason Zook became the manager of the warehouse in 

May 2005.  As the Warehouse Manager, Mr. Zook is responsible for 

overseeing the entire warehouse, including the Receiving 

Department.  Mr. Zook is familiar with the requirements of the 
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Receiving Clerk position because he previously worked in that 

position at another warehouse.   

 5.  Michael Sinanian is one of the Assistant Warehouse 

Managers.  Mr. Sinanian transferred to the warehouse as an 

Assistant Warehouse Manager in 2002.  Prior to becoming an 

Assistant Warehouse Manager, Mr. Sinanian worked in the 

Receiving Department at other warehouses for a little over two 

and a half years.  During that time, Mr. Sinanian worked as a 

Receiving Manager, a Receiving Supervisor, an RTV Clerk, and a 

Receiving Clerk.   

 6.  The Receiving Department is located at the back of the 

warehouse.  The warehouse is approximately the length of a 

football field from front to back.   

 7.  At all times material here, the Receiving Department at 

the warehouse had four positions:  Receiving Manager, Receiving 

Clerk, Receiving Secretary, and Forklift Driver.  In 2007, 

Deborah Lenox was the Receiving Manager, an employee named Sonya 

was the Receiving Secretary, Petitioner was the Receiving Clerk, 

and an employee named Valdean was the Forklift Driver.   

 8.  The Receiving Secretary and the Receiving Clerk have 

different job responsibilities.  The Receiving Secretary is 

responsible for answering the phone, making vendor appointments, 

logging the appointments, dealing with paperwork, creating and 
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printing out receiving tags, and logging shipment information 

into Respondent's computer system.   

 9.  The Receiving Clerk is responsible for counting and 

checking merchandise against freight bills, opening boxes and 

cartons with a box knife to verify and count the product, 

stacking bed-loaded merchandise or merchandise from damaged or 

unacceptable pallets onto approved pallets, separating mixed 

items from pallets for checking, wrapping pallets with plastic 

wrap in preparation for movement onto the warehouse floor, 

loading merchandise and emptying pallets onto trucks using a 

manual pallet jack or hand cart, and cleaning and clearing the 

receiving dock of any debris and trip hazards.  Each of these 

essential job functions requires standing, which is consistent 

with the job analysis for this position.   

 10.  Respondent has written job analyses, which identify 

the essential functions of each job and are used to assist the 

Company, the employee, and the employee’s doctor in determining 

if the employee can perform the essential functions of his/her 

job with or without reasonable accommodations.  Respondent does 

not remove or eliminate essential job functions, but will 

sometimes modify the manner in which the function is to be 

completed.  Respondent will not displace another employee from 

his position in order to accommodate a disabled employee.   
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 11.  A pallet of merchandise can be as much as 60 inches 

high.  A typical pallet coming in the warehouse is a 60-inch 

cube. 

 12.  An electric pallet jack is a double pallet jack and is 

approximately 18 feet long.  In order to operate an electric 

pallet jack, an employee has to stand and lean in the direction 

that she wants the machine to go and turn the handle.  There is 

no seat on an electric pallet jack.   

 13.  Petitioner’s original foot condition was due to 

osteomyelitis, an infection of the bone.  Between 1998 and 1999, 

Petitioner had four surgeries to address her foot condition.  A 

surgeon placed an artificial plastic bone in Petitioner's foot 

in July 1999.   

 14.  In September 1999, Petitioner returned to work with 

medical restrictions that prevented her from standing for long 

periods of time and from lifting more than 25 or 35 pounds.  At 

some point thereafter, while Petitioner was working at one of 

Respondent’s warehouses in Memphis, Tennessee, her podiatrist 

changed her restrictions to add limitations against cashiering, 

stocking, and inventory.   

 15.  Petitioner understood that the reason for these 

additional restrictions was that she was not able to do these 

tasks to the extent they required her to stand for a prolonged 

period of time.  Petitioner’s medical notes stated that she was 

 8



able to use her discretion as to her limitations, which 

Petitioner understood to mean that she could sit and rest her 

foot as needed.  Each of these restrictions was permanent.   

 16.  Mr. Zook, Ms. Lenox, and Mr. Sinanian were all aware 

that Petitioner had medical restrictions relating to her foot 

condition that prevented her from standing for prolonged periods 

of time.  They were aware that Respondent had agreed to allow 

Petitioner to sit down when she felt it was necessary, without 

first having to ask for permission.   

 17.  Despite her restrictions, Petitioner is able to ride 

her bike, go the grocery store, and work out at the gym.  During 

the relevant time period, Petitioner worked out at the gym 

approximately four days a week.  Her work-out routine included 

warming up on an elliptical machine for approximately 15-to-20 

minutes or walking approximately one mile on the treadmill and 

using a leg press machine.   

 18.  Respondent performs inventory twice a year.  It takes 

an inventory at all warehouses in February and August.   

 19.  The inventory process begins on Friday night and 

continues until the following Wednesday.  The back-stock is 

counted on Friday night after closing and the stock on the sales 

floor is counted on Saturday night after closing.  The post-

audit process begins on Sunday morning before the warehouse 

opens to its members and continues on Monday morning.   
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 20.  The Saturday night inventory count is more labor-

intensive and is considered “all hands on deck.”  The Saturday 

night inventory requires the staff to count approximately $9 

million worth of inventory during roughly a five-hour period.   

 21.  On Saturday, Respondent assigns two employees to count 

the items in each aisle at the same time.  The employees double-

check each other’s counts.  If there is a discrepancy between 

the employees’ counts, both will recount the items until their 

counts agree.   

 22.  If there are discrepancies after the Saturday counts 

between the physical counts and the computer records, the items 

are recounted during the Sunday post-audit.  If variances still 

remain after the three counts, then the variances are researched 

during the Monday post-audit.   

 23.  For the Monday post-audit, Respondent only focuses on 

the larger-quantity, higher-dollar discrepancies.  When 

researching the discrepancies from the variance reports, 

employees have to perform the following tasks:  (a) count items 

on the floor or up in the steel racks; (b) verify bin tags; 

(c) research billing, shipment, and return-to-vendor records on 

Respondent’s computer system; and (d) check the receiving 

paperwork in an effort to locate and correct the source of the 

discrepancy.   
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 24.  Some items will have been sold between the Saturday 

night count and the Monday post-audit process.  Therefore, the 

Monday post-audit team also may have to research the sales 

history on a computer and back out the Sunday sales from the 

total count.   

 25.  The variance reports reflect the aisle where the item 

is located, the item count from the inventory count, the 

computer system count, and the amount of the variance.  

Employees are typically assigned to work in one department of 

the warehouse, which may require them to walk from aisle to 

aisle within that department.   

 26.  In order to assist the Monday post-audit team, the 

team is permitted to use computers throughout the warehouse.  

Employees can sit down at the computers when they are 

researching the variances in item counts.  It can take anywhere 

from 15-to-30 minutes to research one item.   

 27.  The duties involved in the inventory post-audit 

process are similar to the job duties of the Receiving Clerk 

position.  However, the post-audit does not require as much 

standing and is less physically demanding because the focus 

during post-audit is on researching the sources of the 

variances, rather than simply receiving, counting, and checking-

in shipments.   

 11



 28.  In selecting employees to work on the Monday post-

audit team, Respondent prefers to schedule people who are 

familiar with Respondent’s return-to-vendor and receiving 

processes.  Respondent also selects employees who are 

knowledgeable about Respondent’s AS-400 computer system.   

 29.  In February 2007, Petitioner worked the Saturday night 

inventory.  During that time, she counted the bread then worked 

at the control desk.  Petitioner's job at the control desk was 

to key-in inventory count sheets into Respondent’s computer 

system.  Petitioner did not view this assignment as inconsistent 

with her restrictions against working inventory because she was 

seated for most of the time.   

 30.  In August 2007, Mr. Sinanian was responsible for the 

post-audit processes, including the scheduling of employees to 

work post-audit.  Due to the requirements of post-audit, 

Mr. Sinanian selected people who, like Petitioner, were familiar 

with Respondent’s AS-400 computer system.  Approximately 20 

employees worked during the Monday post-audit.   

 31.  Mr. Sinanian and Ms. Lenox knew that Petitioner could 

use her discretion to sit down whenever she felt it was 

necessary.  They had no reason to believe that the post-audit 

process was inconsistent with Petitioner’s medical restrictions.  

Therefore, she was selected to work the Monday post-audit.   
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 32.  On Saturday, August 25, 2007, Petitioner was again 

assigned to count bread and then assist with keying inventory 

count sheets into the system.  Petitioner was able to sit down 

while she was working at the control desk keying the inventory 

count sheets.  Petitioner did not consider her Saturday 

assignments inconsistent with her restrictions.   

 33.  Petitioner did not work or perform any inventory or 

post-audit, inventory-related duties on Sunday, August 26, 2007.   

 34.  On Monday, August 27, 2007, the post-audit process 

lasted from approximately 5:00 a.m. until 10:00 a.m.  

Petitioner’s shift began at 5:00 a.m.   

 35.  After Petitioner clocked in, she reported to the 

control desk, where Mr. Sinanian assigned her to check variances 

for approximately 6 items in Department 14, the sundries 

department.  The sundries department runs along the back right 

side of the building near the Receiving Department.   

 36.  The sundries department includes items like paper 

towels, cleaning chemicals, laundry detergent, water, juice, and 

soda.  Petitioner was assigned to research variances between the 

physical counts and the computer system’s counts for Swiffers, 

dog bones, dog beds, water, soda, and paper towels.   

 37.  During the August 2007 post-audit process there were 

at least 18 computers for the employees to use.  The computers 

were located in the Receiving Department, the front office, at 
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the membership desk, and at the podium on the front-end.  

Employees were free to use any available computer and were able 

to sit down at most of the computers while researching items.   

 38.  Petitioner never had to wait to use a computer.  

Petitioner went to whichever computer was closest to her at the 

time to verify items.   

 39.  After she finished researching all of the items on her 

variance sheet, Petitioner, like all of the other employees who 

worked post-audit, met with Mr. Sinanian at the control desk at 

the front of the store to explain her findings.  There was a 

chair at the control desk for Petitioner to sit in while meeting 

with Sinanian.   

 40.  The process of meeting with Mr. Sinanian took anywhere 

from 10-to-30 minutes.  Other than discussing her assignment for 

the day and the post-audit research results, Mr. Sinanian did 

not have any other discussions with Petitioner on August 27, 

2007.   

 41.  Petitioner was able to use her discretion to sit down 

during post-audit.  She was never told that she could not sit 

down nor was she reprimanded for sitting down.  Petitioner 

admits that she used her discretion to sit down at least twice 

during post-audit and to kneel down a couple of times.  

Petitioner also took a 15-minute break during the post-audit 

process, during which she sat down.   
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 42.  After Petitioner finished working post-audit at 

approximately 10:00 a.m. on August 27, 2007, she returned to the 

Receiving Department, but left shortly thereafter to take her 

lunch break.  Petitioner’s lunch break lasted for approximately 

a half-hour.  Petitioner walked from the back of the warehouse, 

where the Receiving Department is located, to the front of the 

warehouse, where the break room is located, to take her lunch 

and walked all the way back after the end of her break to return 

to work.   

 43.  After returning from lunch, Petitioner began working 

on the UPS shipment.  It was a busy day in the Receiving 

Department, as the UPS shipment had arrived with approximately 

72 packages stacked on one pallet that was taller than 

Petitioner.  Because Petitioner felt unable to stand, she could 

not check in the entire UPS shipment.  As a result, Petitioner 

took it upon herself to take the UPS invoices and input the 

invoices into Respondent’s computer system, which is one of the 

Receiving Secretary’s job responsibilities.   

 44.  At some point thereafter, Ms. Lenox asked Petitioner 

why she was logging in items into Respondent’s computer system, 

rather than receiving the UPS shipment.  Petitioner told 

Ms. Lenox that her foot was hurting and that she could not 

stand.  Ms. Lenox told Petitioner to take her break and, when 
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she returned from break, they would see how Petitioner’s foot 

was feeling.   

 45.  Petitioner walked to the front of the warehouse, where 

she took her second 15-minute break in the break room.  

Petitioner was able to sit with her foot up during her break.   

 46.  After returning from her break, Petitioner reported to 

the Receiving Department and told Ms. Lenox that she did not 

feel she could not stand any longer that day.  Petitioner asked 

if there was something she could do other than her receiving 

duties.   

 47.  Ms. Lenox told Petitioner that if she could not stand, 

then Ms. Lenox did not have any more work for her and told her 

that she should go home.  Accordingly, Petitioner went home 

approximately one hour before her shift ended.   

 48.  Petitioner reported to work the following day, 

Tuesday, August 28, 2007, at 5:00 a.m. and worked her entire 

shift.  At some point after her shift started that day, 

Petitioner told Mr. Sinanian that Ms. Lenox would not allow her 

to take a break during post-audit.  Petitioner also told 

Mr. Sinanian that her foot was swollen and hurting.  She took 

off her shoe to show him her foot.   

 49.  Mr. Sinanian did not see anything unusual about 

Petitioner’s foot.  He did not see any swelling, graying, or a 

red bump.  From the conversation with Petitioner, Mr. Sinanian 
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did not understand that her foot was hurting due to a new 

injury.  Therefore, Mr. Sinanian did not fill out an incident 

report.  Petitioner’s and Mr. Sinanian’s conversation lasted 

approximately two minutes.   

 50.  At some point after speaking with Petitioner, 

Mr. Sinanian asked Ms. Lenox if, at any point during post-audit, 

she told Petitioner that Petitioner could not take a break.  

Ms. Lenox denied Petitioner’s allegation.  Mr. Sinanian had no 

reason to doubt Ms. Lenox.   

 51.  Petitioner continued to work her job as Receiving 

Clerk after August 28, 2007.  She continued to use her 

discretion to rest her foot on an as-needed basis.  When 

possible she would sit in a chair to work.  She used the 

electric pallet, letting her foot hang off the platform.   

 52.  Petitioner waited three weeks to seek medical 

treatment from her podiatrist in West Palm Beach, Florida.  She 

finally saw her doctor on Monday, September 17, 2007.   

 53.  At her appointment, Petitioner’s podiatrist gave her a 

note that stated, “DUE TO ARTHRITIC CONDITION, CYNTHIA IS UNABLE 

TO STAND FOR LONG PERIODS OF TIME AND IT IS MEDICALLY NECESSARY 

FOR HER TO BE OFF HER FOOT FOR 3 WEEKS.  DUE TO THE FLARE UP.”   

 54.  Petitioner understood that her podiatrist wanted her 

to stay off her foot for a few weeks and to be in a sedentary 

position during that time.  Petitioner also understood that 
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these temporary restrictions were more limiting than her prior 

permanent restrictions.   

 55.  Petitioner reported to work on September 18, 2007, and 

told Ms. Lenox that her doctor did not want her standing.  

Ms. Lenox told Petitioner that they would need to speak with 

Mr. Zook about her restrictions when he arrived at work that 

day.   

 56.  In the meantime, Ms. Lenox permitted Petitioner to sit 

down and work on summary sheets.  After returning from lunch, 

Petitioner met with Mr. Zook about her new temporary 

restrictions.  The meeting lasted about an hour or more.   

 57.  Based on Mr. Zook’s prior experience working as a 

Receiving Clerk, his understanding of the essential job 

functions of that position, and Petitioner’s podiatrist’s 

statement that she needed to be off her foot for three weeks, he 

did not believe that Petitioner could perform the essential 

functions of that position without violating her doctor’s 

restrictions.  Mr. Zook, nevertheless, asked Petitioner how she 

thought she could do her job from a seated position.  Petitioner 

did not have any suggestions.   

 58.  There were no available sedentary positions in the 

warehouse at that time that could have accommodated Petitioner’s 

no-standing restrictions.  As a result, Mr. Zook explained to 

Petitioner that based on her doctor’s restrictions, which 
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required her to be in a sedentary position, he did not have any 

work for her at that time.   

 59.  Mr. Zook did not believe that Petitioner’s temporary 

no-standing restrictions prevented her from working in any 

capacity.  Mr. Zook explained to Petitioner that she could take 

a leave of absence and return to work after her temporary 

restrictions expired.  Because Petitioner’s restrictions were 

temporary, Mr. Zook did not contact Respondent’s Human Resources 

Department to schedule a job accommodation meeting.   

 60.  Despite Mr. Zook’s statement, Petitioner returned to 

work the following day and performed some work for a period of 

time.  After Mr. Zook arrived at the warehouse, he went back to 

the Receiving Department and asked Petitioner why she was at 

work.  Mr. Zook reminded Petitioner that he did not have any 

work for her to do at that time and that he could not allow her 

to work in violation of her doctor’s restrictions.   

 61.  After speaking with Mr. Zook, Petitioner clocked out, 

signed some paperwork, and left the building.  Petitioner did 

not return to work after September 19, 2007.   

 62.  On October 15, 2007, Petitioner saw her podiatrist 

again.  Petitioner’s podiatrist extended her temporary no-

standing restriction for another six weeks.  Petitioner 

understood, however, that her no-standing restrictions remained 

temporary at that time.   
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 63.  Petitioner applied for and received short-term 

disability (“STD”) benefits beginning around the end of 

September 2007.  Petitioner used paid time off until the STD 

period benefits began. 

CONCLUSIONS OF LAW 

 64.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties hereto 

pursuant to Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes (2009).   

 65.  Section 760.10(1), Florida Statutes, states as follows 

in pertinent part:   

     (1)  It is an unlawful employment 
practice for an employer:   
     (a) To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

* * * 
 
     (7)  It is an unlawful employment 
practice for an employer . . . to 
discriminate against any person because that 
person has opposed any practice which is an 
unlawful employment practice under this 
section, or because that person has made a 
charge, testified, assisted, or participated 
in any manner in an investigation 
proceeding, or hearing under this section.   
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 66.  The Florida Civil Rights Act (FCRA), Sections 760.01 

through 760.11, Florida Statutes (2008), as amended, was 

patterned after Title VII of the Civil Rights Act of 1964, 42 

U.S.C. §2000 et seq.  Disability discrimination claims brought 

pursuant to the FCRA are analyzed under the same framework as 

claims brought pursuant to the Americans with Disabilities Act 

of 1990, as amended, 42 U.S.C. Section 12101 et seq. (ADA).  See 

Sicilia v. United Parcel Srvs., Inc., 279 Fed. App'x 936, 938 

(11th Cir. 2008).   

 67.  Petitioner has limited the relevant time period at 

issue here to events occurring between August 8, 2007, and 

October 15, 2007.  Therefore, Petitioner has the burden of 

proving by a preponderance of the evidence that Respondent 

discriminated against her based on her alleged disability and 

retaliated against her by placing her on medical leave during 

that period of time.  See Florida Dep't of Transportation v. 

J.W.C. Company, Inc. 396 So. 2d 778 (Fla. 1st DCA 1981).   

 68.  Absent direct or statistical evidence of 

discrimination, neither of which was offered here, claims of 

discrimination and retaliation are evaluated by using the test 

for circumstantial evidence, as set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973).  In McDonnell Douglas, 411 

U.S. at 792, and Texas Dept. of Community Affairs v. Burdine, 

450 U.S. 248, 253 (1981), the United States Supreme Court first 
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articulated the framework for use by trial courts in evaluating 

the merits of discrimination claims of disparate treatment based 

upon circumstantial evidence, including the basic allocation of 

burdens and order of presentation of proof.   

 69.  Under this analytical framework, the employee bears 

the initial burden of establishing a prima facie case of 

unlawful discrimination.  See Burdine, 450 U.S. at 253.  Only if 

the employee establishes a prima facie case does the burden of 

production shift to the employer to articulate a credible, 

legitimate, non-discriminatory explanation for its decision.  

See Burdine, 450 U.S. at 253.   

 70.  Once the employer articulates such an explanation, 

“the presumption [of discrimination] raised by the prima facie 

case is rebutted and drops from the case.”  See St. Mary’s Honor 

Ctr. v. Hicks, 509 U.S. 502, 507 (1993).  The burden of 

production then shifts back to the employee and merges with the 

employee's ultimate burden to prove that he or she has been the 

victim of intentional discrimination.  See Burdine, 450 U.S. at 

252.   

 71.  In a claim for failure to accommodate a disability, 

the McDonnell Douglas analyses is modified, requiring the 

employee to establish the following elements of a prima facie 

case:  (1) she is a disabled individual; (2) she is a qualified 

individual; and (3) the employer unlawfully discriminated 
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against her because of her disability.  See Raytheon Co. v. 

Hernandez, 540 U.S. 44, 49, n.3 (2003); Dangelo v. ConAgra 

Foods, Inc., 422 F.3d 1220, 1225-26 (11th Cir. 2005).   

 72.  Additionally, in a failure to accommodate claim, the 

Petitioner “must also identify a reasonable accommodation that 

would allow her to perform the job.”  See Terrell v. USAir, 132 

F.3d 621, 624 (11th Cir. 1998).  "Once the employee has met this 

additional burden, the employer may rebut the claim by 

presenting evidence that the requested accommodation imposes an 

undue hardship on the employer."  Id.  Evidence of pretext plays 

no role in the analysis of a claim based exclusively on failure 

to accommodate.  See Holly v. Clairson Industries, L.L.C., 492 

F.3d 1247, 1262-63 (11th Cir. 2007).   

 73.  In order to establish that she was a disabled 

individual, Petitioner was required to prove by a preponderance 

of the evidence that:  (1) she had a physical or mental 

disability that substantially limited one or more of the major 

life activities; (2) she had a record of such impairment; or (3) 

she was regarded as having such an impairment.  See 42 U.S.C. 

§ 12102(2).   

 74.  Here, Petitioner did not present competent persuasive 

evidence that she was substantially limited in the major life 

activity of standing.  However, she provided Respondent with 
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medical documentation that referred to her inability to stand 

for prolonged periods of time.   

 75.  Petitioner also proved that Respondent regarded 

Petitioner as being impaired.  For years, Respondent accepted 

Petitioner's physical limitations as permanent and allowed her 

to use her discretion to rest her foot when necessary without 

having to request permission.   

 76.  Mr. Zook certainly accepted that Petitioner's 

condition had at least temporarily become more disabling when he 

received Petitioner’s September 17, 2007, doctor's note, stating 

that she had to be off her foot for three weeks.  At that time, 

Mr. Zook told Petitioner to stay at home on medical leave until 

her doctor lifted the restriction against standing.   

 77.  To establish the second prong of the prima facie case, 

the ADA defines a "qualified individual with a disability" as an 

"individual with a disability who, with or without reasonable 

accommodation, can perform the essential functions of the 

employment position that such individual holds or desires."  See 

42 U.S.C. § 12111(8).   

 78.  The evidence establishes that as of September 17, 

2007, and as to the Receiving Clerk position, Petitioner was not 

a qualified individual with a disability due to her no-standing 

restrictions.  Petitioner offered no evidence at the hearing to 

rebut Respondent’s position that the Receiving Clerk position 
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requires frequent standing and that there was no way that she 

could perform all of the essential functions of that job from a 

seated position.  Accordingly, Petitioner failed to establish 

that she was a qualified individual with a disability as of 

September 17, 2007.   

 79.  Petitioner has challenged Respondent’s decisions to 

require her to work post-audit on August 27, 2007, and to 

accommodate her temporary, no-standing restrictions by providing 

her with a medical leave of absence.  Turning first to 

Respondent’s decision to require Petitioner to work post-audit 

inventory, the evidence at the hearing establishes that 

Respondent had no reason to believe that Petitioner could not 

perform inventory post-audit, as that process was in many 

respects similar to her responsibilities as the Receiving Clerk, 

but less physically demanding.   

 80.  Additionally, Respondent established that Petitioner 

could have used her discretion to sit when she needed to during 

that process just as she always did in the Receiving Department.  

Accordingly, Petitioner failed to prove by a preponderance of 

the evidence that Respondent failed to accommodate her no-

prolonged standing restriction during the post-audit process.   

 81.  With respect to Petitioner’s claim that Respondent’s 

decision to accommodate her temporary, no-standing restrictions, 

by placing her on medical leave was somehow unlawful, her 
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argument is misplaced.  An otherwise qualified individual is not 

entitled to the accommodation of her choice, but only to a 

reasonable accommodation.  See Stewart v. Happy Herman’s 

Cheshire Bridge, Inc., 117 F.3d 1278, 1285-86 (11th Cir. 1997).  

A medical leave of absence can be a reasonable accommodation.  

See Stewart, 117 F.3d at 1286-87.   

 82.  A reassignment to a vacant position may also qualify 

as a reasonable accommodation.  However, Respondent offered 

testimony, which Petitioner failed to rebut, that there were no 

available sedentary positions for which Petitioner was otherwise 

qualified.  Thus, it was entirely appropriate for Respondent to 

accommodate Petitioner by offering her a leave of absence.  See 

Id.   

 83.  Moreover, while Petitioner testified that the 

Receiving Department personnel worked together as a team, 

Respondent was not required to reallocate essential functions of 

her position to other employees in order to accommodate 

Petitioner’s restrictions.  See Earl v. Mervyns, Inc., 207 F.3d 

1361, 1367 (11th Cir. 2000) (“an employer is not required by the 

ADA to reallocate job duties in order to change the essential 

functions of a job.”); Holbrook v. City of Alpharetta, 112 F.3d 

1522, 1528 (11th Cir. 1997).   

 84.  Petitioner asserts that she should have been permitted 

to work, exercising her discretion to rest her foot as needed, 
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after receiving her doctor’s sedentary restrictions.   This 

suggestion is illogical as it would expose Petitioner to further 

injury and Respondent to liability.   

 85.  Petitioner argues that Respondent failed to provide 

her a reasonable accommodation because Mr. Zook purportedly did 

not engage in the interactive process with her during their 

September 18, 2007, meeting or at any point thereafter.  This 

argument is without merit because Respondent provided Petitioner 

with a reasonable accommodation in the form of a medical leave 

of absence.  Therefore, the alleged failure to engage in a 

dialog beforehand does not give rise to liability.  See Lucas, 

257 F.3d at 1256.   

 86.  To the extent that Petitioner’s claim is based on 

outright discrimination, as opposed to an alleged failure to 

accommodate, it nevertheless fails.  Petitioner did not 

establish that Respondent’s legitimate, non-discriminatory 

reasons for assigning her to work post-audit inventory or 

placing her on a medical leave of absence were pretextual.   

 87.  In order to establish her retaliation claim, 

Petitioner was required to prove that:  (1) she engaged in 

statutorily protected activity; (2) she suffered an adverse 

action; and (3) there was a causal link between the adverse 

action and her protected activity.  See Lucas v. W.W. Grainger, 

Inc., 257 F.3d 1249, 1260 (11th Cir. 2001).   
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 88.  It is arguable that Petitioner engaged in statutorily 

protected expression when she complained about her foot to 

Ms. Lenox on August 27, 2007, after the post-audit, and to 

Mr. Sinanian on August 28, 2007.  Therefore, Petitioner has 

proved the first prong of her retaliation claim.   

 89.  With respect to the second prong of the retaliation 

claim, an employment action is considered “adverse” if “a 

reasonable employee would have found the challenged action 

materially adverse, which . . . means it well might have 

dissuaded a reasonable worker from making or supporting a charge 

of discrimination.”  See Burlington Northern & Santa Fe Ry. v. 

White, 548 U.S. 53, 68 (2006).   

 90.  A failure to provide a requested accommodation, 

including light duty work, or a failure to engage in the 

interactive process does not constitute an adverse employment 

action.  See Lucas, 257 F.3d at 1261; Stewart v. Happy Herman’s 

Cheshire Bridge, Inc., 117 F.3d 1278, 1288 (11th Cir. 1997) 

(“The acts Stewart describes relate directly to her ‘reasonable 

accommodation’ discrimination claim, not her retaliation claim, 

and accordingly provide no basis for denying summary judgment on 

that issue.”). 

 91.  Similarly, requiring an employee to take a medical 

leave of absence cannot establish a claim for retaliation when 

the employer can provide legitimate, non-retaliatory reasons for 
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the leave.  See Basith v. Cook Cty., 241 F.3d 919, 933 (7th Cir. 

2001).   

 92.  As discussed above, Petitioner failed to establish 

that Respondent’s decision to accommodate her temporary, no-

standing restrictions by allowing her to take a leave of absence 

was pretextual.  Accordingly, because Petitioner did not 

identify any challenged actions that constitute an adverse 

employment action, she failed to establish the second prong of 

her prima facie case.   

 93.  Respondent had no sedentary position for Petitioner 

that would comply with her doctor's orders.  The only reasonable 

accommodation that Respondent could make was to place Petitioner 

on medical leave.  That decision was not based on retaliation.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED:   

 That the Florida Commission on Human Relations enter an 

order dismissing the Petitions for Relief in these consolidated 

cases.   
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DONE AND ENTERED this 24th day of November, 2009, in 

Tallahassee, Leon County, Florida. 

S                         
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of November, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions 
within 15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
EDNA LEE LONG, 
 
     Petitioner, 
 
vs. 
 
CHIPOLA COLLEGE, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-4797 

  
RECOMMENDED ORDER 

 
Pursuant to proper notice, this cause came on for 

proceeding and hearing before P. Michael Ruff, a duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  The final hearing was conducted in Marianna, Florida, 

on May 19, 2009.  The appearances were as follows:  

APPEARANCES 

For Petitioner:  Marva A. Davis, Esquire 
                      Marva A. Davis, P.A. 
                      121 South Madison Street 
                      Post Office Drawer 551 
                      Quincy, Florida  32353-0551 
 
     For Respondent:  Robert E. Larkin, III, Esquire 
                      Jason E. Vail, Esquire 
                      906 North Monroe Street 
                      Tallahassee, Florida  32303 
 

STATEMENT OF THE ISSUES 

The issues to be resolved in this proceeding concern 

whether the Respondent discriminated against the Petitioner as 



to her race and age, and by retaliation, by terminating the 

Petitioner from her employment. 

PRELIMINARY STATEMENT 

This cause arose when the Petitioner, Edna Lee Long, 

(Petitioner) filed a complaint of employment discrimination on 

December 17, 2007.  In her complaint to the Florida Commission 

on Human Relations (Commission) she contends that she was 

terminated by Chipola College (Respondent) (College) because of 

her race, age, or because of retaliation from having earlier 

engaged in "protected conduct" by bringing a discrimination 

claim against the College. 

The Commission conducted an investigation of the issues 

raised by the Petitioner and entered a finding of "no cause."  

Thereafter, the Petitioner chose to file a Petition for Relief 

and have the matter referred to the Division of Administrative 

Hearings for adjudication, which was done. 

The case was assigned in due course to the undersigned 

Administrative Law Judge and initially set for hearing on 

December 30, 2008.  In view of the agreement of the parties, the 

matter was continued and set for final hearing on May 19, 2009.   

The cause came on for hearing on that date.  The Petitioner 

testified on her own behalf and presented four other witnesses' 

testimony, as is reflected in the transcript of the proceeding.  

The Petitioner also introduced into evidence 28 exhibits and 
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proffered one exhibit which was not admitted.  The Respondent 

presented two witnesses and introduced three exhibits into 

evidence.  Upon conclusion of the proceeding, a transcript was 

ordered and the parties availed themselves of the right to 

submit proposed recommended orders.  For unknown reasons, the 

transcript was delayed for some few months after the hearing.  

After several inquiries, it was ultimately filed on August 14, 

2009.  Thereafter, by Motion for Extension of Time for 

Submission of Proposed Recommended Order, an extension was 

granted the Petitioner, without objection, such that proposed 

recommended orders were timely-filed on September 15, 2009.  The 

Proposed Recommended Orders have been considered in the 

rendition of this recommended order. 

FINDINGS OF FACT 

1.  The Petitioner, Edna Lee Long, was a long-time employee 

of Chipola College.  She was employed for approximately 35 years 

by the College until her resignation on or about November 1, 

2007.  Her resignation was the alternative she selected to avoid 

termination.   

2.  Chipola College, the Respondent, is a public higher 

education institution located in Marianna, Florida.  It employed 

the Petitioner as a "Department Associate, Library Services" at 

the time of her resignation.  She was hired in 1972 to be 
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employed in the library and was employed there since that time, 

until she left employment. 

3.  The College maintains a policy governing its 

information networks and use of the internet.  The policy 

governs all computer and internet usage by College employees, 

using College facilities and networks.  The policy prohibits the 

viewing of sexually explicit material by employees.  The intent 

of the policy is to avoid harmful viruses that could pose a 

security risk from third party access to secure information, 

including confidential student records.  It is inferred from the 

evidence that the policy is also intended to assist and maintain 

a certain moral standard in employees employed in positions of 

trust, and in helping to prevent violations of law in connection 

with what might be potentially viewed or downloaded as sexually 

explicit material. 

4.  While violations of this policy by students carries 

disciplinary implications, those measures are essentially 

designed to remove a student's internet or College network use 

privileges, on College computers, if it is violated, rather than 

more severe consequences.  With regard to faculty and staff 

policy violations, however, a zero tolerance policy is in 

effect.  Employees are held responsible for confidentiality of 

their computer user-name, access to their computer user account 

and keeping their assigned passwords confidential. 
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5.  The Petitioner acknowledged receipt of and 

understanding of this policy and agreed to abide by it as to use 

of networks and the internet.  The policy provides that all 

individual computer accounts are for the sole use of the single 

individual for whom the account was approved.  Users of the 

network, internet or other online services are responsible for 

protecting the network's security by keeping their passwords 

confidential, not using another's account, nor letting their own 

accounts be used by another.  They are required to report all 

security violations, or policy violations, to the management of 

the College, in the person of its network administrators. 

6.  Matthew White is the College's Network Coordinator and 

has responsibility to monitor internet usage on College 

computers.  This is accomplished through the policy by the use 

of computer monitoring software and protocols.  The software is 

designed to search for certain keywords, terms or phraseology 

which might characterize a violation of the above-referenced 

policy.  If any of the keywords or terms surface from any 

website addresses, a report is generated which is reviewed by 

Mr. White at least once per week.  If the report indicates that 

a computer at the College accessed unauthorized websites with 

certain of the keywords contained in the software and protocol, 

Mr. White convenes an investigation to learn which computer and 

which person accessed the objectionable site or material.  Once 
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the investigation is concluded, an incident report is prepared 

by Mr. White and he submits his findings to his supervisor.  

Eventually it is submitted to the Human Resources departmental 

office for further attention. 

7.  On October 23, 2007, the Petitioner was scheduled to 

work the night shift at the library.  She left work and picked 

up her son at his high school and returned with him to the 

library.  He was going to stay with her at the library while she 

finished her work that evening, during which time he was to 

study and take a practice ACT college entrance exam. 

8.  He was to take the practice test online and so he had 

to access the internet to do so.  By her own admission, the 

Petitioner used her user name and password to "log him in" to 

the required website, using her office computer which had been 

assigned to her.  The Petitioner admitted that she knew that 

this was violative of College policy.  The evidence does not 

reveal that her password had been disclosed to any other person. 

9.  After the Petitioner logged her son onto her computer, 

she returned to the circulation desk to continue her work.  Her 

son thus had access to and operated her computer for 

approximately one and one half hours.  During a significant 

portion of this time the Petitioner was not able to view her 

computer where her son was sitting. 
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10.  During this time period, many sexually explicit 

materials and pornographic materials were viewed on the College 

network from the Petitioner's computer, by a person logged in 

under the Petitioner's username and password.   

11.  There is no dispute that significant numbers of 

sexually explicit and pornographic images were viewed by this 

means.  Evidence presented by the Respondent demonstrates a 

complete list of the internet sites and usage from the 

Petitioner's computer, during the relevant time period when the 

Petitioner's son had access to the computer and the pornographic 

sites were viewed.  The computer website use history also 

indicates that the college preparatory practice examination was 

accessed during the same general time period as the pornographic 

websites. 

12.  The Petitioner was unable to explain the presence of 

the graphic websites on the website history of her computer.  

Her son denied any such use or viewing of such websites, 

according to the Petitioner.  Clearly however, the ACT test site 

and the pornographic websites were viewed on the same computer, 

at the exact times when the Petitioner's son was admittedly 

logged on to the Petitioner's computer, with use of her 

password, on the College network.  The explanation that the 

Petitioner's son may have viewed the pornographic materials in 

question played no part in the employment decision involved in 
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this case, however.  There was no evidence presented that the 

Petitioner, or any other person, ever told her supervisors, or 

College administrators of the explanation for the presence of 

the pornographic images and materials viewed prior to this 

hearing.  The Petitioner simply denied her own involvement. 

13.  The automatic monitoring software referenced above, 

resulted in the generation of a report concerning the referenced 

internet usage for October 23, 2007, which was triggered by 

certain keywords which showed potential violations of the 

referenced policy.  Mr. White became aware of this monitoring 

report and conducted an investigation, with the resulting 

incident report, at the conclusion of the investigation.  Under 

the subject policy, this is a standard procedure for handling 

suspected violations of the policy.  Respondent's Exhibit 2, in 

evidence, shows the keyword that initiated the investigation 

which led to procedures being followed which enabled Mr. White 

to determine which computer had been used to access illicit 

images or materials.  Thereafter, Mr. White researched the 

Petitioner's computer and searched for internet files.  He 

created a log of the internet files from the Petitioner's 

computer, printed evidence of that usage, and confirmed the user 

name and password used for the Petitioner's computer and entered 

that information into his report. 
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14.  The website and pornographic images shown in that 

report are not simply spam e-mail received randomly or 

accidently from a third party.  This is because Respondent's 

Exhibit 1, in evidence, shows actual internet usage and website 

traffic, originated from the Petitioner's computer and not 

merely received from a third party.  The incident, in effect, 

involved active searching by the user of the computer during 

that relevant time period.  The log, for example, shows illicit 

material was searched with the keywords "anime" and "porn" and 

the resulting websites that were viewed from that computer, 

derived from that search.  There is no question that the items 

shown in Respondent's Exhibit 1 are very graphic and are not 

random "popup" images which appeared without being searched for. 

15.  Mr. White also established that the Petitioner's 

password was used in accessing the sites.  He concluded that an 

individual was actively looking at pornographic sites for about 

45 minutes on the Petitioner's computer, using her user name 

which also required her password to access.  In the absence of 

further explanation, the College administrators believed that 

the Petitioner had accessed the sites herself. 

16.  Mr. White informed his supervisor, Dennis Everett, of 

the situation and submitted his report.  It was soon thereafter 

brought to the attention of Karan Davis, the Associate Vice-

President for Human Resources.  Both White and Everett came to 

 9



Ms. Davis with the incident report and the usage log for the 

Petitioner's computer and informed her of the inappropriate use 

of that computer with the Petitioner's username and password.  

Ms. Davis then determined that the Petitioner was working during 

the times in question, in the library, when the sites were 

viewed and her account thus accessed.  She therefore determined 

that a violation of the subject policy had occurred. 

17.  Ms. Davis then conferred with the College president 

who made the decision to either terminate the Petitioner or give 

her an opportunity to resign or retire.  Ms. Davis approached 

Ms. Long on November 1, 2007, with the incident report, a sample 

of the internet usage from her computer, and a termination 

letter from the president.  The Petitioner decided to accept 

retirement from her position rather than termination and is thus 

receiving retirement benefits at this time. 

18.  Contrary to the Petitioner's belief, expressed in her 

testimony, there is no persuasive evidence that the Petitioner 

was targeted or that there was any conspiracy related to use of 

her password by others, possibly in the College administration, 

to, in effect, "plant" illicit materials or images on her 

computer in order to generate a reason for her termination.  

There is no persuasive evidence that her computer was accessed 

by a third party (other than her son) or that her password-

protected security with regard to her computer was breached. 
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19.  The monitoring process used by Mr. White and the 

administration to monitor the College network, or the evidence 

regarding it, does not show evidence of a virus or a mistake 

made in that process.  There is no credible evidence to show 

that the Petitioner's password was used by Mr. White or any 

other person in or out of the College administration.  Only the 

Petitioner knew, or should have known, her password.  If the 

password had been re-set by a third person using her computer, 

she would have known about it the next day.   

20.  Moreover, even if Mr. White or others in the 

administration had access to her password, the un-refuted 

evidence shows, by her own admission, that the Petitioner used 

her password to give her son access to her computer and the 

internet on October 23, the day in question.  It is very 

unlikely that, had Mr. White or others in the College 

administration intended to "frame" her or "plant material" on 

the Petitioner's computer for nefarious reasons, they 

fortuitously and coincidently selected that same day, and one 

and one-half hour time period to do so.  If they knew her 

password, and intended to use it for such purposes, they could 

have done so anytime over a period of days, weeks, months or 

years.  Ms. Davis's testimony is uncontradicted in showing that 

the College was not conducting any investigation of the 

Petitioner until Mr. White and Mr. Everett approached Ms. Davis 

 11



concerning the violations shown on the Petitioner's computer 

history for October 23, 2007.  In fact, the Petitioner was given 

consistently good employee evaluations by the College for the 

entire time period between the 1997 discrimination complaint, 

related to salary, and 2007. 

THE RETALIATION CLAIM 

21.  The Petitioner has contended that she is being 

retaliated against by the employment action taken because of a 

1997 charge of discrimination that she filed against the 

College, while she was an employee, with the Florida Commission 

on Human Relations.  That controversy stemmed from her perceived 

pay inequity.  It was resolved, however, by an agreed-upon 

settlement, which resulted in her receiving an appropriate pay 

raise at the time.  Since that time, although she has met with 

and discussed salary issues with her superiors or supervisors, 

she has made no other formal complaints concerning salary issues 

or other issues.  The Petitioner has conceded that her 

complaints or requests about pay, during the interim period of 

time since 1997, were not based on age or race issues and admits 

that she never filed any charge of discrimination concerning any 

salary issues since 1997.  Ms. Davis was not shown to have 

retaliated against the Petitioner and had no knowledge of the 

10-year-old complaint at the time the subject employment action 

was taken, or at least she had no recollection of it.  Mr. White 
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was not employed at the College in 1997 and had no knowledge of 

the previous complaint to the Commission. 

22.  The Petitioner received favorable employment 

evaluations between 1997 and 2007 and received the regular cost 

of living salary increases in the same manner as other employees 

during that period of time.  None of the evidence presented by 

the Petitioner showed any race or age-related issue concerning 

salary or pay grade treatment.  Some employees were hired who 

were assigned some of the Petitioner's duties, but those were 

employees with more qualifications than the Petitioner.  The 

Petitioner, at the time of the hearing, did not have a degree. 

23.  The Petitioner contends that the results of a pay 

study, conducted by the College, were discriminatory.  She 

apparently raised a concern about purported pay inequity 

sometime during the period 1999 through 2000 (and reiterated by 

her later).  She sought pay equity and upgrading of her position 

in discussions with her supervisors.  She was told to wait while 

a third-party consultant, hired by the College, completed a pay 

and salary range study.  Ms. Davis told her that no position 

would be re-classified until after the study was completed.  As 

a result of this study the "Department Associate" position was 

approved in October 2000 and the Petitioner was moved into that 

position with that job title in 2001.  She did not receive a 

salary increase, however, at that time.   
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24.  The salary consultant's study developed revised 

position descriptions and included a market study for 

ascertaining appropriate pay or pay ranges for those positions.  

The consultant set ranges for those positions at the College and 

the recommendations were apparently adopted by the College.  It 

was determined that if a particular employee was earning a 

salary which fell within the approved range then the employee 

was deemed to be appropriately paid.  The Petitioner did not 

demonstrate that she was outside of an approved pay range for 

her duties and did not establish that the study, nor any of 

Petitioner's objections to her pay grade amount, had anything to 

do with the employment action taken on November 1, 2007, at 

issue in this case.  It is noteworthy that only College 

employees who were receiving salaries below the minimum pay 

range for their job descriptions received any salary increases.  

There were also white males at this time who did not receive pay 

increases for that same reason, because they were already 

earning salaries at or above the minimum of their pay range for 

their job descriptions, as was the Petitioner. 

25.  The Petitioner maintains that the facts surrounding a 

Southern Association of Colleges (SACS) accreditation study 

showed discriminatory motives on the part of the College 

directed at her.  In essence, she contends that the SACS study 

showed that the College had misrepresented to SACS that the 
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library was fully staffed when it was not.  There were only five 

employees when the accreditation standards called for seven 

employees, under the circumstances prevailing at the time.  The 

College then added the necessary number of employees and, upon 

receiving its accreditation, apparently in late October 2007, 

immediately thereafter terminated the Petitioner.   

26.  That subjective belief on the part of the Petitioner 

has not been supported or corroborated by any persuasive 

evidence, however.  There was no demonstrated relationship 

between the employment action taken against the Petitioner and 

the accreditation or results of the study.  Although the 

Respondent has not hired for the Petitioner's position as yet, 

it still has a larger library staff than it did when the fault 

was found by SACS as to library staffing, during the 

accreditation study. 

27.  There is no proven relationship between the 

Petitioner's announced and contemplated entry into the DROP 

program and the subject employment decision.  There was no 

convincing proof that the employment decision had anything to do 

with her announcement about entering the DROP program versus the 

investigation made by the College concerning the Petitioner's 

computer usage or use of a password to allow another to use her 

computer wrongfully. 
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28.  The Petitioner has not established persuasive evidence 

which would show that the policy concerning computer and 

internet usage was discriminatorily applied.  The Petitioner has 

shown that no similarly-situated comparator employees, outside 

her protected class were treated more favorably, either because 

of race or age.  There were three similar instances shown by the 

evidence to have occurred at the College.  No employee in those 

instances was treated differently than the Petitioner.  

Ms. Davis investigated and enforced a policy as to the similar 

violations in the same manner.  All three comparator employees 

involved were given the opportunity to resign, retire, or be 

terminated.  None of them was given a warning on a first 

offense.  Those three comparators were not within the 

Petitioner's protected class because they were Caucasian.  Two 

were Caucasian males and one was a Caucasian female.  The males 

were, respectively, 46 and 61 years of age and the female was 

28.  None of those comparators was given a second chance before 

termination or constructive termination.  The Petitioner's 

belief otherwise was based upon hearsay and unsubstantiated 

rumor.  Ms. Davis was directly involved in the employment 

actions taken against those comparator employees and established 

that no warning was given to any of them before they were 

terminated. 
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29.  No employee outside the Petitioner's protected class 

has been hired to replace her in her former position.  In fact, 

her former position is still vacant. 

30.  In summary, there is no preponderant, persuasive 

evidence to show that the Petitioner's resignation or 

retirement, which was a constructive termination, was based on 

age, race, or retaliation for engaging in earlier protected 

activity as envisioned in Chapter 760, Florida Statutes.  There 

is no persuasive evidence that discrimination of the type 

complained of was committed by the Respondent against the 

Petitioner.   

31.  It does appear, from the facts established by the 

evidence in this case, that the termination decision was a harsh 

one.  The Petitioner had a consistently favorable employment 

record with the College and, certainly, if any employee was 

entitled to a warning before the ultimate penalty was exacted by 

the College, given the facts of this case, she should have been 

so entitled.  It is true that, at the time of the termination, 

the College administrators apparently did not know that the 

Petitioner's son had been using the computer at the time in 

question.  However, in the de novo context of this proceeding, 

since the discrimination claim was filed, the College has become 

aware of the fact that, although the Petitioner used her 

password wrongfully to log her son onto the College computer 
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system and Internet, that the Petitioner herself had nothing to 

do with accessing the illicit websites at issue.  This fact, 

coupled with the Petitioner's long-time good employment record 

with the Respondent shows, based upon the facts of record at 

least, that the employment decision was unduly harsh.  No 

actionable discrimination of the type raised in this case was 

proven, however. 

CONCLUSIONS OF LAW 

32.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.57(1) and 120.569, Fla. Stat. (2009). 

33.  The Petitioner is an "aggrieved person" and the 

College is an "employer" as defined in Section 760.02(1), 

Florida Statutes (2007).1/   

34.  Pursuant to Subsection 760.10(1), Florida Statutes, it 

is an unlawful employment practice to discharge or otherwise 

discriminate against an individual upon the basis of race or 

age.  Pursuant to Subsection 760.10(7), Florida Statutes, it is 

an unlawful employment practice for an employer to discriminate 

against a person because that person has "opposed any practice 

which is an unlawful employment practice" or because that person 

"has made a charge . . . under this subsection."  

35.  The Florida Civil Rights Act, Chapter 760, Florida 

Statutes, is patterned after Title VII of the Federal Civil 
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Rights Act of 1964, 42 U.S.C. Section 2000e, et seq.  Florida 

Courts have determined that federal decisions apply to claims 

arising under Chapter 760, Florida Statutes, in the same manner 

as they are employed in resolving claims under Title VII.  

Florida Department of Community Affairs v. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991); Florida State University v. Sondel, 

685 So. 2d 923 (Fla. 1st DCA 1997); and George v. City of 

Leesburg, case No. 03-3144 (DOAH May 3, 2004) (applying Federal 

decisional law regarding age discrimination in employment, 

specifically the Age Discrimination in Employment Act (ADEA) 29 

U.S.C. § 623 to age claims arising under the Florida Civil 

Rights Act). 

36.  The Petitioner has the ultimate burden of persuasion 

in a discrimination case such as this.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L.Ed. 2d 207 (1981); Earley v. Champion Int'l Corp., 907 F.2d 

1077, 1081 (11th Cir. 1990).  The Petitioner's burden is to 

establish that the employment action contested was due to 

discriminatory reasons and the discriminatory reasons alleged in 

the complaint and petition.  There is no basis to second-guess a 

business decision of an employer, however harsh, in terminating 

such a Petitioner, unless there is evidence of discriminatory 

intent of the type alleged and which resulted in that 
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termination.  As stated by the court in Chapman v. A1 Transport, 

221 F.3d 1012, 1031 (11th Cir. 2000):  

[C]ourts do not sit as a super personnel 
department that re-examines an entity's 
business decisions.  No matter how mistaken 
firm's managers, the (Civil Rights Act) does 
not interfere.  Rather, our inquiry is 
limited as to whether the employer gave an 
honest explanation of its behavior 
(citations omitted).  An employer may fire 
an employee for a good reason, a bad reason, 
a reason based on erroneous facts, or for no 
reason at all, as long as its action is not 
for a discriminatory reason. 
 

AGE AND RACE CLAIM 

37.  The Petitioner must meet her burden of proving 

intentional discrimination by either direct evidence of such 

intent or through circumstantial evidence.  Hamer v. Shoreline 

Transportation, Inc., Case Nos. 08-4550, 08-4574 (DOAH June 16, 

2009). 

38.  The Petitioner presented no direct evidence of 

discriminatory intent in this case.  Direct evidence is that 

evidence which would prove the existence of a fact in issue 

without any resort to inference or presumption.  Burrell v. 

Board of Trustees of Georgia Military College, 125 F.3d 1393-94 

(11th Cir. 1997).  See also Carter v. City of Miami, 870 F.2d 

578, 582 (11th Cir. 1989). 

39.  The Petitioner presented no direct evidence of 

discrimination in this proceeding and therefore circumstantial 
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evidence must be applied to analyze the Petitioner's claim under 

the McDonnell-Douglas standard of proof framework, for both her 

age and racial discrimination claims. 

40.  In order to establish a prima facie case of 

discriminatory discharge the Petitioner must show that (1) she 

was a member of a protected class; (2) she was qualified for the 

job from which she was discharged; (3) she was discharged; and 

(4) she was replaced by a person outside her protected class, 

meaning a person of another race or a younger employee, or that 

she was treated less favorably than similarly situated 

individuals outside her protected class.  See Morris v. Emory 

Clinic, 402 F.3d 1076, 1082 (11th Cir. 2005). 

41.  If the Petitioner meets her burden of proving a prima 

facie case of discriminatory discharge then the burden would 

shift to the employer to articulate a legitimate, 

nondiscriminatory reason for the employment action taken in 

order to rebut the presumption of discrimination raised by the 

prima facie case.  If the employer meets the burden of producing 

evidence that a legitimate, nondiscriminatory reason for the 

employment action existed, then the Petitioner must show that 

that proffered reason is really a pretext for unlawful 

discrimination and was not the true reason for the employment 

action.  The Petitioner must also, in the context of this case, 

demonstrate that race or age actually did play a role in the 
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decision-making process.  See Equal Employment Opportunity 

Commission v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1272 (11th 

Cir. 2002); Chapman v. A1 Transport, supra.  A petitioner must 

show pretext by the employer/respondent by showing that the 

explanation given for the employment action is not an honest 

explanation.  Id. (citing Damon v. Fleming Supermarkets of Fla., 

Inc., 196 F.3d 1354, 1363 n.3 (11th Cir. 1999). 

42.  The Petitioner herein did not establish a prima facie 

case for discriminatory termination.  The Petitioner did not 

establish that she was replaced by a person outside of her 

protected class or was treated less favorably than a similarly-

situated individual outside her protected class.  In fact, the 

Petitioner has not been replaced in her former employment 

position by any person as of the time of the hearing.  The 

Petitioner was unable to identify any "comparative" employee who 

was accused of the same or similar conduct and was treated more 

favorably than she was, whether a person of a different race or 

of a different age.  See Silvera v. Orange County School Board, 

244 F.3d 1253, 1259 (11th Cir. 2001).  In order to demonstrate 

that she was treated less favorably than a similarly-situated 

individual outside her protected class, the Petitioner must show 

that a "comparative" employee was "similarly-situated in all 

aspects," meaning that the employee was involved in or accused 

of the same or similar conduct but was not disciplined as 
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harshly.  See Holifield v. Reno, 115 F.3d 1555, 1562-63 (11th 

Cir. 1997).  The Petitioner has not identified a single employee 

who was accused of the policy violation involved here and not 

treated in the same manner.  In other words, all other such 

employees were not given any warning and were either terminated 

or given the option of resigning or retiring in the face of 

termination, just as the Petitioner was.  During her testimony 

at final hearing, the only such individual the Petitioner was 

able to name was treated in the same manner as was the 

Petitioner.  Therefore, a prima facie case of discriminatory 

discharge under Title VII or the ADEA, as well as under Chapter 

760, Florida Statutes, has not been established.  Moreover, the 

prima facie case fails also because the Petitioner's position is 

still vacant and she has not been replaced by a person outside 

her protected class or an employee of a different race or a 

younger employee. 

43.  Even if a prima facie case had been established the 

Respondent met its burden of showing a legitimate non-

discriminatory reason for the Petitioner's termination.  

Undisputed evidence was presented by the Respondent that the 

Petitioner's computer was accessed with her password and that 

pornographic materials were viewed on that computer and the 

College's network.  Only after the fact, during the hearing, did 

the Petitioner's son's role become an issue.  That circumstance 
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still did not obviate the fact that the Petitioner, by her own 

admission, had allowed her password to be used, and in fact used 

it herself, to allow an unauthorized person, even if it was her 

son, to access the College's computer, network and the internet.   

44.  The un-refuted evidence shows that the software and 

monitoring protocol was used in an unbiased way on all computers 

on the College's network.  There was no showing that the 

Petitioner, or the Petitioner's computer, was singled out for 

non-routine monitoring.  On October 23, certain keywords were 

used or accessed that triggered the investigation by Mr. White.  

His investigation was a matter of routine protocol and procedure 

and resulted in the creation of the incident report and log of 

pornographic and illicit materials accessed on the Petitioner's 

computer and on the network.  The College then took the same 

employment action that it had in every comparative case 

referenced in the evidence.  At the time of the employment 

action, the College took the position, in apparent good faith, 

that no valid excuse, mistake or evidence of third party 

tampering had been presented which would justify absolving the 

Petitioner.  The College took the same action it had in all such 

cases, as referenced above. 

45.  The employer's burden in articulating and advancing a 

legitimate, nondiscriminatory reason for taking a disputed 

employment action has been described as "exceedingly light."  
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See Meeks v. Computer Assoc. Int'l, 15 F.3d 1013, 1021 (11th 

Cir. 1994).  There has been no persuasive proof which would show 

that the proffered reason for the College discharging the 

Petitioner was a pretext for what amounted to unlawful 

discrimination based on race or age, leaving aside the overly 

harsh result of the College's adherence to that reason. 

46.  In proving that an employer's asserted reasoning is 

merely a pretext: 

[A] plaintiff is not allowed to recast an 
employer's proffered nondiscriminatory 
reasons or substitute his business judgment 
for that of the employer. . . [p]rovided 
that the proffered reason is one that might 
motivate a reasonable employer, an employee 
must meet that reason head on and rebut it, 
and the employee cannot succeed by simply 
quarreling with the wisdom of that reason.  
 

Chapman v. A1 Transportation, supra. 

47.  The Petitioner presented no persuasive evidence to 

show that the Respondent's stated reason for the employment 

action was a pretext for discrimination.  The Petitioner was 

treated in the same manner as other white and younger and older 

employees who engaged in similar conduct.  They were also 

terminated.  The evidence of discriminatory animus on the basis 

of race or age is simply not persuasive.  There is no 

substantial evidence that the Petitioner's interest in the DROP 

program had any relationship to the employment action in 

question and, if it did, it would not be a race or age-related 
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discrimination issue in any event.  The evidence that somehow 

the College accreditation report motivated the employment 

decision in a discriminatory fashion is also unsupported by 

substantial credible evidence.  There has simply been shown no 

relationship between either event and the employment action at 

issue. 

48.  The evidence does not establish any sort of conspiracy 

on the part of the College to "frame" the Petitioner or 

retaliate against her for past purported protected conduct.  The 

College's monitoring and actions taken by the College concerning 

the illicit material being accessed with the Petitioner's 

computer was in accord with its published policy.  The College 

knew that the Petitioner's user name, the computer and password 

had been used to access the websites in question and, without 

further information, acted in accordance with its past practice 

and its regular policy.  There was no evidence which established 

that any discriminatory animus led to the Petitioner's 

discharge.  There was evidence to the contrary, which showed 

that the Petitioner violated the policy, or at the very least, 

the College believed in good faith that she had violated the 

policy.  The College enforced the zero tolerance policy without 

regard to race or age in three prior instances and did so again 

in the Petitioner's case.  The Petitioner did not tell her 

superiors of her son's involvement. 
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49.  The Petitioner, for the above-concluded reasons, has 

not established a prima facie case of discrimination on the 

basis of either age or race.  If she had, the employer's stated 

non-discriminatory business reason for the employment action 

taken, however harsh and unfair it may appear, has not been 

countered by evidence showing that the reason was a pretext for 

what really amounted to discrimination on the basis of age, 

race, or retaliation.   

THE RETALIATION CLAIM 

50.  The Petitioner must establish a prima facie case of 

retaliation under the McDonnell-Douglas and Burdine decisions 

supra.  In order to do this, she must show: (1) that she was 

engaged in a statutorily-protected expression or conduct; (2) 

that an adverse employment action has occurred, directed at her; 

and (3) that there is a causal connection between the protected 

expression or activity and the adverse employment action taken 

against her.  See Farley v. Nationwide Mutual Insurance Company, 

197 F.3d 1322, 1336 (11th Cir. 1999); Rubin v. Department of 

Health, Case No. 08-0839, (DOAH Aug. 6, 2008).  In addition to 

showing that the protected activity engaged in and the adverse 

employment action were related in some way, the Petitioner must 

show that the decision-maker was aware of the protected conduct 

engaged in by the Petitioner before the adverse employment 

action was taken. 
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51.  If a prima facie case of retaliation discrimination is 

established, the employer then has the opportunity to articulate 

a legitimate, non-retaliatory reason for the employment action 

at issue.  Stewart v. Happy Herman's Cheshire Bridge, Inc., 117 

F.3d 1278 (11th Cir. 1997). 

52.  In order to prevail on the retaliation claim it must 

be shown that the employer was aware of the protected conduct or 

expression at the time the adverse employment action was taken.  

See Clover v. Total Systems Services, Inc., 176 F.3d 1346, 1354-

56 (11th Cir. 1999); Sullivan v. National RR Railroad Passenger 

Corp., 175 F.3d 1056, 1060 (11th Cir. 1999); Brumgart v. Bell 

South Communication, Inc., 231 F.3d 791, 799 (11th Cir. 2000).  

In order to establish a causal link between the activity engaged 

in by the Petitioner and the employment action at issue, the 

decision must be shown to have been motivated by knowledge of 

the protected activity engaged in by the Petitioner.  See 

Grizzle v. Travelers Health Network, Inc., 14 F.3d 261, 267 (5th 

Cir. 1994).  If knowledge by the employer of the Petitioner's 

protected conduct did not have to be shown, then speculation 

could support a finding that a decision to terminate was 

causally connected to any complaints or protected activity an 

employee had made or engaged in.  See Foster v. Solvay 

Pharmaceuticals, Inc., 160 F. Appx. 385, 389 (5th Cir. 2005). 
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53.  In order to demonstrate a prima facie case of 

retaliation, the protected activity and the adverse employment 

action being disputed must have occurred in close, temporal 

proximity to each other.  See Farley v. Nationwide Mutual 

Insurance Company, supra at 1337.  When evaluating a charge 

based upon retaliation, the court or adjudicator must focus on 

the actual knowledge of the employer and the actions of the 

employer's decision-maker.  Brown v. City of Opelika, 211 Fed. 

Appx. 862, 863-64 (11th Cir. 2006), citing Walker v. Prudential 

Property and Casualty Insurance Company, 286 F.3d 1270, 1274 

(11th Cir. 2002).   

54.  The Petitioner has not established a prima facie case 

of retaliation.  It has not been clearly established that the 

decision-maker herein had any knowledge of the protected conduct 

purported engaged in by the Petitioner back in 1997.  However, 

regardless of whether Ms. Davis had any recollection of that 

conduct, there was no showing that the 1997 charge of 

discrimination, which was amicably settled, had any bearing on 

the 2007 action ten years later taken by the College against the 

Petitioner.  There is neither any evidence that the Petitioner 

complained of or engaged in any protected activity since that 

time.   

55.  The Respondent produced credible, un-refuted evidence 

that neither Mr. White, Ms. Davis nor the College president had 
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any knowledge of any complaint or, in the case of Ms. Davis, 

even if she recalled the 1997 complaint, there is no credible 

evidence that she acted on it.   

56.  More importantly, the prima facie claim for 

retaliation has not been established because a requisite element 

has not been proven by the Petitioner.  The Petitioner asserted 

that she filed a complaint with the Commission in 1997.  She 

concedes that since that time she made no complaint with 

Ms. Davis or other supervisor related to age or race.  The 

allegations concerning pay disparity and the Petitioner's 

questioning of the level of her pay from 2000 forward does not 

indicate any intent to voice a concern related to a protected 

characteristic.  In other words, the Petitioner did not make any 

remonstrance concerning purported pay disparity based upon age 

or race or any other protected element of expression or conduct.  

Therefore, this element of the prima facie case has not been 

established.     

57.  The Petitioner's contention that she was framed by the 

Respondent, based upon her initial complaint in 1997, ten years 

later, is not credible.  No persuasive evidence was presented of 

a causal relationship between that ten-year-old complaint and 

the 2007 employment action.  Moreover, a ten-year gap between 

the protected activity or conduct and the employment action 

complained of shows that the two were not causally related as a 
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matter of law.  The United States Supreme Court has cited with 

approval decisions in which a three-to-four-month disparity was 

found to be sufficient to show lack of causal connection.  Clark 

County School District v. Breeden, 532 U.S. 268, 273; 121 S. ct. 

1508; 149 L. Ed. 2d 509 (2001):   

. . . {I}f there is a substantial delay 
between the protected expression and the 
adverse action in the absence of other 
evidence tending to show causation, the 
complaint of retaliation fails as a matter 
of law.";  Wallace v. Georgia Dept of 
Transp., 212 Fed.App. 799, 802 (11th Cir. 
2006). 
 

The ten-year period of time between the first purported 

protected activity and the alleged adverse employment action is 

too lengthy and renders the protected activity relied upon too 

remote, to establish a causal connection between the two.  Thus 

a prima facie case of retaliation has not been established for 

this reason.   

58.  Even had Petitioner established a prima facie case, 

the Respondent advanced a legitimate, non-retaliatory reason for 

the termination.  The Petitioner was dismissed because she 

violated the internet policy which was shown to be uniformly 

applied to all employees regardless of race or age.  Once the 

Respondent employer offers a legitimate, non-discriminatory 

reason to explain the adverse employment action, the Petitioner 

must prove that the proffered reason was a pretext for what 
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actually amounted to discrimination based on retaliation.  In 

the instant situation, the only evidence or testimony concerning 

discriminatory motives by the Respondent, in terminating the 

Petitioner, is based upon the Petitioner's unsupported opinion, 

which cannot constitute competent proof, standing alone, of 

discriminatory motives.  Swanson v. General Services 

Administration, 110 F.3d 1180, 1188 (5th Cir. 1997). 

59.  The Respondent articulated a legitimate, 

nondiscriminatory reason for the employment action and the 

Petitioner did not offer persuasive evidence to show that there 

was any protected activity which was causally related to that 

action.  The Petitioner could not demonstrate that she had 

engaged in protected conduct in less than a decade before the 

employment action at issue, or that the decision-maker was 

clearly aware of the conduct occurring in 1997, at the point 

when the 2007 employment action was taken.  The Petitioner, 

therefore, failed to establish a causal connection between the 

termination and the purported protected conduct.  Thus, a prima 

facie case was not established.   

60.  Moreover, even if it had been established, a 

legitimate, non-discriminatory reason for the termination was 

shown by the Respondent with no corresponding persuasive proof 

by the Petitioner that the legitimate reasons the Respondent 

purported to have for the termination were actually pretext for 
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discrimination or retaliation.  Regardless of how harsh the 

result of that articulated legitimate reason for the employment 

action was, there was no persuasive proof that it was based upon 

retaliation, age or racial discrimination.      

61.  Accordingly, in consideration of the foregoing 

findings and conclusions, the Petitioner's claims concerning 

discriminatory discharge have not been sustained.  For the 

reasons illustrated above, a prima facie case of discrimination 

based upon age or race has not been demonstrated nor has such 

been demonstrated with regard to the claim of retaliation.  A 

legitimate, non-discriminatory reason for terminating the 

Petitioner's employment has been demonstrated by the Respondent.  

In the face of that reason, no persuasive evidence has been 

offered to show that the reason was pretextual.  Therefore, the 

claims based upon race, age and retaliation discrimination have 

not been proven.   

62.  The articulated reason shown for the discharge based 

upon the employer's "zero tolerance" policy regarding illicit 

use of the computer, the network, and the internet was carried 

out in a non-discriminatory fashion.  However, the result of the 

implementation of that policy, under the circumstances shown by 

the evidence in this case, was unduly harsh for an employee 

situated as the Petitioner, with 35 years of good service, who 

did not herself actually perpetrate the violative conduct, aside 
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from mis-using her password.  Unfortunately, that circumstance, 

under the holding in the Chapman decision supra, although it may 

illustrate an employee who was terminated for a "bad reason," is 

without a remedy in a proceeding such as this.      

RECOMMENDATION 

     Having considered the foregoing findings of fact, the 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED: 

     That the Petition for Relief be dismissed in its entirety. 

DONE AND ENTERED this 25th day of November, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of November, 2009. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DONALD TRAVIS AND LISA HARRELL,
 
     Petitioners, 
 
vs. 
 
ANNE AND JOHN CUTLER, 
 
 Respondents. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-3577 

  
RECOMMENDED ORDER 

 This matter came on for final hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on August 27, 2009, in Pensacola, 

Florida. 

APPEARANCES 
 

 For Petitioner:  Donald Travis, pro se
      Lisa Harrell, pro se
      1008 West Young Street 
      Pensacola, Florida  32501 
 
 For Respondent:  Anne Cutler, pro se
      John Cutler, pro se
      5970 Limestone Road 
      Pensacola, Florida  32504 
 

STATEMENT OF THE ISSUE 
 

 The issue for determination in this matter is whether 

Respondents engaged in acts of housing discrimination against 

Petitioners on the basis of race in violation of the Florida 

Fair Housing Act. 



PRELIMINARY STATEMENT 

 Petitioners filed a complaint with the Department of 

Housing and Urban Development on March 19, 2009, alleging 

discriminatory acts on the basis of race by Respondents for not 

offering them different housing in their apartment complex.  The 

Florida Commission on Human Relations issued a Notice of 

Determination of No Cause on June 19, 2009.  By timely filing a 

Petition for Relief, Petitioners challenged the Commission's 

determination, and the case was referred to the Division of 

Administrative Hearings.   

The matter proceeded to final hearing on August 27, 2009, 

in Pensacola, Florida.  At the hearing, Petitioners testified on 

their own behalf and offered into evidence Exhibits 1 through 4 

(Exhibit 3 was a composite of 14 photographs), all of which were 

admitted into evidence.  Respondents testified on their own 

behalf, called Gary Denton as an additional witness, and offered 

one exhibit which was admitted into evidence.  Neither party 

ordered a transcript of the proceedings.  Following the hearing, 

the parties were given the opportunity to submit proposed 

recommended orders, but neither party elected to do so. 

References to statutes are to Florida Statutes (2008), 

unless otherwise noted. 
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FINDINGS OF FACT 

 1.  Petitioners, Donald Travis and Lisa Harrell, are a  

bi-racial couple (Mr. Travis is African-American and, therefore, 

belongs to a class of persons subject to protection under 

Florida's Fair Housing Act, Sections 760.20 through 760.37, 

Florida Statutes, and Ms. Harrell is white).  They have two sons 

who are bi-racial (one is African-American and white, the other 

is white and Asian). 

2.  Petitioners lived in Apartment 163 at 10075 West 

Highway 98, Pensacola, Florida 32506.   

3.  Respondents, John and Anne Cutler, are the owners of 

two four-plex apartments at 10075 West Highway 98, Pensacola, 

Florida 32506, including the unit occupied by Petitioners that 

gave rise to this matter.  They are both retired educators who 

own and operate their apartment rental business in their 

retirement.  In their teaching and professional careers, both 

have instructed students of various races and national origins.   

4.  Petitioner, Donald Travis, is a veteran of Desert Storm 

and has been treated for Post Traumatic Stress Disorder.  He 

regularly takes medications to treat anxiety and depression. 

5.  On April 4, 2008, Petitioners moved into Apartment 163, 

which had been recently painted, carpeted, and had a new ceiling 

fan and light installed in the living room.   
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6.  Everything went smoothly between Petitioners and 

Respondents for several months.  Mr. Cutler had to unplug the 

downstairs toilet with a plunger a few times, but everything 

else seemed to be in working order. 

7.  Both Mr. and Ms. Cutler considered Petitioners to be 

good tenants. 

8.  As summer approached, Mr. Travis asked Mr. Cutler about 

installing a screen door for the sliding glass doors.  This 

could not be done without replacing the entire sliding glass 

doors.  When Apartment 131 became vacant, its screen door was 

moved to Petitioners' apartment.  The screen door had a slit in 

it, which Ms. Cutler repaired with tape.  When Apartment 132 

became vacant, the good screen door from that apartment was used 

to replace the taped one in Petitioners' apartment. 

9.  Respondents tried to keep everything in working order 

in Petitioners' apartment.  When Petitioners' refrigerator door 

would not close, Respondents replaced the refrigerator.  

Respondents thought Petitioners were happy with their apartment. 

10.  Petitioners called Respondents about a plumbing leak 

and said feces was running down the wall.  The leak and pipe 

were fixed by B & G Plumbing.  Petitioners were shown the water 

shut-off valve in case of future leaks. 

11.  Petitioners believe that Respondents treated them 

differently from other tenants in the apartment buildings. 
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12.  Petitioners believe that other tenants were allowed to 

keep pets in their apartments while they were not.  Respondents 

allowed tenants who had pets when they purchased the apartments 

to keep them, but banned pets on all future rentals.  

13.  The rent for Petitioners' apartment, including water, 

sewer, and garbage, was $650.00.  Petitioners always paid their 

rent on time. 

14.  Petitioners asked to be moved into a better unit since 

they believed their unit was inferior to others in the complex.   

15.  Petitioners wanted to move into Apartment 162 which, 

in their opinion, was in much better shape than their unit.   

16.  Respondents offered to put new carpet into 

Apartment 162 before Petitioners moved in, but they refused. 

17.  Petitioners decided to leave the apartment because 

they believed the maintenance was not properly performed. 

18.  On December 5, 2008, the day Petitioners made known 

their desire to leave the apartment, Mr. Travis confronted 

Mr. Cutler.  Mr. Cutler offered Apartment 132 to Petitioners 

because it was ready for occupancy after its occupants had moved 

out.  Apartment 133 would soon be ready, and was also offered to 

Petitioners.   

19.  Mr. Travis angrily refused to move into any apartments 

in the two four-plexes.  He yelled at Mr. Cutler and told him he 

hated him.  This exchange was witnessed by a neighbor, Gary 
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Denton.  Mr. Cutler offered to let Petitioners move out without 

penalty, and agreed to return their $650.00 deposit.   

20.  Petitioners accepted the offer and received the 

deposit in full as well as a waiver of the first five days' rent 

for December and an additional four days of rent to allow them 

time to pack and move. 

21.  Petitioners accused Respondents of renting one  

four-plex to whites only and the other to minorities. 

22.  At the time Petitioners moved out, both four-plexes 

had tenants of different races.  As of the date of the hearing, 

five of the six total units rented were to non-white tenants.  

Only one was rented to a white couple. 

CONCLUSIONS OF LAW 

 23.  DOAH has jurisdiction over the parties to and the 

subject matter of this proceeding pursuant to Section 120.569 

and Subsections 120.57(1) and 760.35(3), Florida Statutes. 

 24.  Under Florida's Fair Housing Act, Sections 760.20 

through 760.37, Florida Statutes, it is unlawful to discriminate 

in the sale or rental of housing.  Section 760.23, Florida 

Statutes, states in pertinent part: 

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion. 
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(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

 25.  In interpreting and applying Florida's Fair Housing 

Act, the Commission and the Florida courts regularly seek 

guidance from federal court decisions interpreting similar 

provisions of federal fair housing laws. 

 26.  In cases involving a claim of housing discrimination, 

the complainant has the burden of proving a prima facie case of 

discrimination by a preponderance of the evidence.  See U.S. v. 

California Mobile Home Park Mgmt., 107 F.3d 1374, 1380 (9th Cir. 

1997); Schantz v. Village Apartments, 998 F. Supp. 784, 791 

(E.D. Mich. 1998). 

 27.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1013, n.7 (Fla. 1st DCA 1996), aff'd, 679 So. 2d, 1183 

(Fla. 1996). 

 28.  If, however, the complainant establishes a prima facie 

case, the burden then shifts to the respondent to articulate 

some legitimate, nondiscriminatory reason for its action.  If 

the respondent satisfies this burden, then the complainant must 

establish by a preponderance of the evidence that the reason 
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asserted by the respondent is, in fact, merely a pretext for 

discrimination.  See Massaro v. Mainlands Section 1 & 2 Civic 

Ass'n, Inc., 3 F.3d 1472, 1476, n.6 (11th Cir. 1993), cert. 

denied, 513 U.S. 808 (1994) (Fair housing discrimination cases 

are subject to the three-part test articulated in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973)). 

 29.  Petitioners did not meet their burden to establish a 

prima facie case of discrimination.  Petitioners failed to prove 

that any actions on the part of Respondents were discriminatory 

in nature.  In fact, Respondents were responsive to every call 

made by Petitioners for repairs or even for a possible move to 

another unit within the two four-plexes.  Respondents rented 

units to people who they deemed able to pay the monthly rent, 

regardless of their race.  Petitioners did not prove by a 

preponderance of the evidence that Respondents treated them 

differently than other tenants or applicants for tenancy based 

on their race.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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DONE AND ENTERED this 25th day of November, 2009, in 

Tallahassee, Leon County, Florida. 

S                              

ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of November, 2009. 

 
 
COPIES FURNISHED: 
 
John Cutler 
Anne Cutler 
5970 Limestone Road 
Pensacola, Florida  32504 
 
Donald Travis 
Lisa Harrell 
1008 West Young Street 
Pensacola, Florida  32501 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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