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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

MARIE CLAIRE PEREZ,            ) 
                               ) 
     Petitioner,               ) 
                               ) 
vs.                            )   Case No. 09-3478 
                               ) 
MARKET SALAMANDER,             ) 
                               ) 
     Respondent.               ) 
_______________________________) 

 
 

RECOMMENDED ORDER OF DISMISSAL 
 

Pursuant to notice a formal hearing was conducted in this 

case on August 17, 2009, before J. D. Parrish, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  The parties appeared via video teleconference from 

West Palm Beach, Florida.  

APPEARANCES

 For Petitioner:  Marie Claire Perez, pro se
                      517 Twenty-Ninth Street 
                      West Palm Beach, Florida  33407 
 
 For Respondent:  Mark Levitt, Esquire 
                      Allen, Norton & Blue 
                      1477 West Fairbanks Avenue, Suite 100 
                      Winter Park, Florida  32789 
 

STATEMENT OF THE ISSUE

The issue in this case is whether the Petitioner timely 

filed a complaint of discrimination in accordance with the 

provisions of Chapter 760, Florida Statutes (2009).  



PRELIMINARY STATEMENT 

 On June 24, 2009, the Florida Commission on Human Relations 

transmitted to the Division of Administrative Hearings a 

Petition for Relief filed by the Petitioner, Marie Claire Perez 

(Petitioner).  The petition alleged that the Respondent, Market 

Salamander (Respondent), had violated provisions of Florida law 

related to unlawful employment practices.   

The case was scheduled for formal hearing for August 17, 

2009, and notice of the hearing was provided to all parties at 

their addresses of record.   

At the hearing, the Petitioner testified in her own behalf 

and late-filed an exhibit (marked as Petitioner's Exhibit 1) 

that has been considered in evidence.  The Respondent did not 

provide evidence in connection with the case. 

A transcript was not be filed in this cause.  Both parties 

timely filed Proposed Recommended Orders that have been fully 

considered in the preparation of this Recommended Order of 

Dismissal. 

FINDINGS OF FACT

1.  Prior to November 28, 2007, the Petitioner was employed 

by the Respondent.   

2.  On November 26, 2008, the Petitioner sent a Technical 

Assistance Questionnaire (TAQ) to the Florida Commission on 

Human Relations (FCHR).  The TAQ was submitted via facsimile 
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transmission and was not signed.  The Petitioner believed she 

was complying with the directives of the FCHR website and that 

follow-up assistance (from the FCHR) would not be required.  The 

Petitioner did not understand that a signature was required, 

notwithstanding the place for same (along with a date) on page 2 

of the TAQ. 

3.  The Petitioner maintains that the FCHR website 

instructions were unclear and that she erroneously relied on the 

directions that did not specify she was required to sign the 

TAQ.   

4.  The Petitioner filed a signed Charge of Discrimination 

with the FCHR on January 14, 2009. 

5.  On February 5, 2009, the Petitioner received a "Notice 

of Receipt of Complaint" from the FCHR.  At the same time, a 

copy of the complaint was furnished to the Respondent, who was 

then, presumably, put on notice of the Petitioner's charge. 

6.  The FCHR did not advise the Petitioner that the TAQ had 

to be signed. 

7.  In the course of its review of the instant charge, the 

FCHR entered a determination of "untimely."  Per the FCHR's 

assessment, the charge of discrimination was filed more than 365 

days from the last incident or act of discrimination. 

8.  Thereafter, the Petitioner elected to file a Petition 

for Relief to challenge the determination and to seek relief 
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against the Respondent.  The Commission then forwarded the 

matter to the Division of Administrative Hearings for formal 

proceedings. 

CONCLUSIONS OF LAW

9.  The Division of Administrative Hearings has 

jurisdiction over the parties to, and the subject matter of, 

these proceedings.  §§ 120.569 and 120.57(1), Fla. Stat. (2009). 

10.  Under Section 760.11(1), Florida Statutes, any person 

aggrieved by an unlawful employment practice may file a 

complaint with the FCHR within 365 days after the alleged 

violation.  Failure to do so bars the claim.  See Greene v. 

Seminole Elec. Co-op, Inc., 701 So. 2d 646, 648 (Fla. 5th DCA 

1997); St. Petersburg Motor Club v. Cook, 567 So. 2d 488 (Fla. 

2nd DCA 1990). 

11.  The period for filing the claim starts from the date 

of the last act of alleged discrimination (in this case the date 

of termination).  See Maggio v. Fla. Department of Labor and 

Employment Security, 899 So. 2d 1074 (Fla. 2005).  Therefore, 

pursuant to Florida law the Petitioner was required to file her 

complaint within 365 days of November 28, 2007.  She did not.   

12.  To extend the time for filing by "equitable tolling," 

the Petitioner would be required to establish the acts or 

circumstances enumerated in Section 95.051, Florida Statutes 

(2009).  That provision states: 
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95.051  When limitations tolled.--  

(1)  The running of the time under any 
statute of limitations except ss. 95.281, 
95.35, and 95.36 is tolled by:  

(a)  Absence from the state of the person to 
be sued.  

(b)  Use by the person to be sued of a false 
name that is unknown to the person entitled 
to sue so that process cannot be served on 
the person to be sued.  

(c)  Concealment in the state of the person 
to be sued so that process cannot be served 
on him or her.  

(d)  The adjudicated incapacity, before the 
cause of action accrued, of the person 
entitled to sue.  In any event, the action 
must be begun within 7 years after the act, 
event, or occurrence giving rise to the 
cause of action.  

(e)  Voluntary payments by the alleged 
father of the child in paternity actions 
during the time of the payments.  

(f)  The payment of any part of the 
principal or interest of any obligation or 
liability founded on a written instrument.  

(g)  The pendency of any arbitral proceeding 
pertaining to a dispute that is the subject 
of the action.  

(h)  The minority or previously adjudicated 
incapacity of the person entitled to sue 
during any period of time in which a parent, 
guardian, or guardian ad litem does not 
exist, has an interest adverse to the minor 
or incapacitated person, or is adjudicated 
to be incapacitated to sue; except with 
respect to the statute of limitations for a 
claim for medical malpractice as provided in 
s. 95.11.  In any event, the action must be 
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begun within 7 years after the act, event, 
or occurrence giving rise to the cause of 
action.  
 
Paragraphs (a)-(c) shall not apply if 
service of process or service by publication 
can be made in a manner sufficient to confer 
jurisdiction to grant the relief sought. 
This section shall not be construed to limit 
the ability of any person to initiate an 
action within 30 days of the lifting of an 
automatic stay issued in a bankruptcy action 
as is provided in 11 U.S.C. s. 108(c).  

(2)  No disability or other reason shall 
toll the running of any statute of 
limitations except those specified in this 
section, s. 95.091, the Florida Probate 
Code, or the Florida Guardianship Law.  

None of the foregoing circumstances apply to this case. 

13.  Finally, the Petitioner argues that the FCHR's website 

directions were unclear and that had she been advised to sign 

the TAQ, it could have been treated as a timely filed complaint.  

The acts or omissions of the FCHR do not toll the limitation 

period.  The FCHR is not a party to the complaint.  The FCHR 

serves as an investigatory and conciliatory third party to 

review the claims of discrimination filed by outside parties 

against employers.  It has no "stake" in the outcome of the 

matter other than to fulfill its statutory duties.  Where the 

parties cannot reach agreement and a formal administrative 

hearing is necessary, the FCHR refers the matter to the Division 

of Administrative Hearings to conduct the hearing pursuant to 

Sections 120.569 and 120.57, Florida Statutes (2009).  In this 
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case, the factual question of whether a complaint was timely 

filed is the sole issue for determination. 

14.  It is concluded that the unsigned TAQ filed by the 

Petitioner on November 26, 2008, did not qualify as a 

"complaint" under the rules and statutes that govern this 

proceeding.  Florida Administrative Code Rule 60Y-5.001 

provides: 

(1)  Who May File.  A complaint may be filed 
by any person aggrieved by an unlawful 
employment practice.  A complaint may also 
be filed by the Attorney General, a 
Commissioner, or the Commission.  When a 
complaint is filed by a Commissioner, that 
Commissioner is the complainant, and shall 
not participate as a Commissioner in any 
subsequent proceeding upon that complaint. 
 
(2)  Time for Filing.  A complaint may be 
filed at any time within 365 days of the 
occurrence of the alleged unlawful 
employment practice.  If the alleged 
unlawful employment practice is of a 
continuing nature, the date of the 
occurrence may be any date subsequent to the 
commencement of the unlawful employment 
practice up to and including the date on 
which it shall have ceased. 
 
(3)  Place and Date of Filing.  A complaint 
may be filed at the office of the 
Commission.  The date of filing shall be the 
date of actual receipt of the complaint by 
the Clerk or other agent of the Commission. 
Any document received by the Clerk or other 
agent of the Commission after 5:00 p.m. 
(Eastern Time) shall be filed as of 8:00 
a.m. on the next regular business day. 
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(4)  Relation Back of Certain Complaints.  A 
complaint which would not otherwise be 
timely may be filed if it: 

(a)  States that another complaint naming 
the same respondent is properly before the 
Commission and identifies that other 
complaint, and 

(b)  Alleges the same or additional facts 
which describe an unlawful employment 
practice related to or growing out of the 
subject matter of the other, identified 
complaint, and 

(c)  Would have been timely if filed at 
the time of, or other time subsequent to, 
the filing of the other, identified 
complaint.  A complaint under this 
subsection may be filed by a new complainant 
and shall relate back to the date the other, 
identified complaint was first received. 

 
(5)  Form.  The complaint must be in writing 
and shall be signed by the complainant.  The 
complaint shall be verified. 
 

   (6)  Contents. 
(a)  The complaint should contain the 

following information: 
1.  The name, address and telephone number 

of the person filing the complaint; 
2.  The name, address and telephone number 

of the respondent; 
3.  A clear and concise statement of the 

facts, including pertinent dates, 
constituting the unlawful employment 
practice; 

4.  If known, the approximate number of 
employees of a respondent employer; 

5.  If known, a statement disclosing 
whether proceedings involving the alleged 
unlawful employment practice have been 
commenced before a Federal, State or local 
agency charged with the enforcement of fair 
employment practice laws and, if so, the 
date of such commencement and the name of 
the agency. 

(b)  Notwithstanding the provision of 
paragraph (a) of this subsection, a 
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complaint is sufficient if it is in writing, 
signed by the Complainant, verified, and is 
sufficiently precise to identify the parties 
and to describe generally the action or 
practice complained of. 

 
   (7)  Amendments. 

(a)  A complaint may be reasonably and 
fairly amended within 60 days after filing 
and, thereafter, for good cause with the 
consent of the Executive Director. 

(b)  A complaint may be amended to cure 
technical defects, or omissions, including 
verification, or to clarify and amplify 
allegations made therein. Such amendments 
and amendments which describe an additional 
unlawful employment practice related to or 
growing out of the subject matter of the 
original complaint will relate back to the 
date the complaint was first received. 

(c)  An amendment adding or changing a 
respondent will relate back to the date the 
complaint was first received if, within the 
period provided by subsection (2), the new 
respondent (i) has received such notice of 
the filing of the complaint as is sufficient 
to avoid prejudice in a defense on the 
merits, and (ii) knew or should have known 
that, but for a mistake concerning identity 
of the proper respondent, the complaint 
would have been filed against the new 
respondent. 

 
(8)  Withdrawal.  A complaint may be 
withdrawn by a complainant at any time; 
however, following the issuance of a Notice 
of Determination, withdrawal may be made 
only with the consent of the Executive 
Director. 
 
(9)  Notice to Respondent.  When it is 
determined that a complaint is complete and 
has been timely filed. The Executive 
Director shall cause notice of the filing 
and a copy of the complaint to be served 
upon the respondent.  Notice shall be served 
within 5 days of the date of filing.  An 
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amendment likewise shall be served upon the 
respondent.  
(10)  Maintenance of Records.  Once a 
complaint has been served on a respondent, 
the respondent shall preserve all records 
and other evidence which may pertain to the 
complaint until the matter has been finally 
determined.  (Emphasis Added.) 
 

15.  The Petitioner has the burden of proving that she 

timely filed a complaint in this cause.  See Department of 

Banking and Finance Division of Securities and Investor 

Protection v. Osborne Stern and Company, 670 So. 2d 932 (Fla. 

1996).  She has failed to meet that burden.  Her complaint was 

filed more than 365 days from the last act of alleged 

discrimination.  Accordingly, this case should be dismissed as 

untimely filed. 

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a Final Order dismissing the Petitioner's claim 

of discrimination.  
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DONE AND ENTERED this 29th day of September, 2009, in 

Tallahassee, Leon County, Florida. 

________________________________ 
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of September, 2009. 
 
 

COPIES FURNISHED: 
 
Mark Levitt, Esquire 
Allen, North & Blue 
1477 West Fairbanks Avenue, Suite 100 
Winter Park, Florida  32789 
 
Marie C. Perez 
517 29th Street 
West Palm Beach, Florida  33407 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LE'TANYA F. STONE, 
 
     Petitioner, 
 
vs. 
 
GENTIVA CARE CENTRIX, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-6408 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was held in this case 

before Carolyn S. Holifield, a duly-designated Administrative 

Law Judge of the Division of Administrative Hearings, on 

March 26, 2009, by video teleconference at sites in Tampa and 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Le'Tanya F. Stone, pro se
     3607 East 33rd Avenue 
     Tampa, Florida  33610 

 
For Respondent:  Patrick F. Martin, Esquire 

      Littler Mendelson, P.C. 
      Two South Biscayne Boulevard 
      Miami, Florida  33131 

 
STATEMENT OF THE ISSUE 

The issue is whether Respondent committed an unlawful 

employment practice against Petitioner. 



PRELIMINARY STATEMENT

On or about May 20, 2008, Petitioner filed a Complaint of 

Discrimination with the Florida Commission on Human Relations 

("Commission").  The Complaint alleged that Respondent 

discriminated against Petitioner based on associational 

disability and retaliation. 

On November 7, 2008, the Commission issued a "No Cause" 

determination.  On November 24, 2008, Petitioner timely filed a 

Petition for Relief ("Petition") with the Commission.  The 

Petition alleged that Respondent engaged in an unlawful 

employment practice by discriminating against Petitioner based 

on her association with a person who has a disability and by 

retaliating against her. 

On December 23, 2008, the Commission referred the matter to 

the Division of Administrative Hearings ("DOAH") to conduct the 

hearing requested by Petitioner. 

The hearing was initially scheduled for February 23 and 24, 

2009, but was rescheduled and held on March 26, 2009, after 

Respondent's motion for continuance was granted. 

At hearing, Petitioner testified on her own behalf and 

presented the testimony of Jerald Stone, Petitioner's father, 

and Ernestine Ellis-Stone, Petitioner's mother.  Petitioner's 

Exhibits A through I were received into evidence.  Respondent 

presented the testimony of Margaret Walsh and Jamie 
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Rosenkoetter.  Respondent's Exhibits 1 through 5 were received 

into evidence. 

 The Transcript of the proceeding was filed with DOAH on 

June 1, 2009.  Respondent filed its Proposed Recommended Order 

on June 11, 2009.  Petitioner filed a Proposed Recommended Order 

on June 15, 2009.  These filings have been considered in 

preparation of this Recommended Order. 

FINDINGS OF FACT 

 The Parties 

1.  Petitioner, Le'Tanya Stone ("Petitioner"), was employed 

by Respondent, Gentiva Care Centrix ("Gentiva"), in April 2005, 

as a client care coordinator in the patient registration 

department and remained in that position until she was 

terminated on May 24, 2007.  

2.  Gentiva provides services for insurance companies by 

reviewing and coordinating patient referrals for home care which 

it receives from health care providers and discharge planners.  

Gentiva receives the patient referrals by telephone or by fax; 

employees assigned to the patient registration department are 

responsible for taking telephone referrals and/or retrieving fax 

referrals and coordinating those patient referrals.  

3.  Petitioner's job duties at Gentiva included retrieving 

and/or reviewing patient referrals sent by fax and coordinating 

those referrals. 
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 4.  Gentiva, including the patient registration department, 

is judged by certain standards established by the various 

insurance companies who are its clients.  Those standards 

require Gentiva to meet a certain level of responsiveness as it 

relates to the referrals it receives.  The company's ability to 

meet those standards requires a core number of people in that 

department.  Moreover, Gentiva's level of success in meeting the 

established standards is directly affected by employee 

attendance. 

 The Care Centrix Attendance Management Guidelines 

5.  On or about September 1, 2005, Gentiva adopted "Care 

Centrix Attendance Management Guidelines" ("Attendance 

Guidelines") for its employees.  The Attendance Guidelines 

outline procedures for:  (1) requesting time off; 

(2) documenting reasons for absences; (3) imposing disciplinary 

actions for unscheduled absences, late arrivals to and/or early 

departures from work; and (4) appealing attendance decisions of 

supervisors. 

 6.  The Attendance Guidelines provide that "[a]ssociates 

[employees] who are absent, late, or leave work early without 

obtaining prior approval from their supervisor may be 

disciplined." 

7.  The Attendance Guidelines list the number of 

unscheduled absences within 12 months that "may" result in 
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disciplinary action and the "suggested" disciplinary action for 

those absences as follows: 

NUMBER OF UNSCHEDULED 
ABSENCES WITHIN TWELVE 

MONTHS 

 
SUGGESTED CORRECTION OR 

DISCIPLINARY ACTION 
 
Three (3) 

 
Verbal/Coaching 

 
Four (4) 

 
Written Warning/Counseling 

 
Five (5) 

Final Written 
Warning/Counseling 

 
Six (6) 

 
Termination  

 

8.  An "unscheduled absence" occurs when an 

associate/employee fails to obtain approval for an absence one 

business day prior to the associate/employee's regular scheduled 

work day. 

9.  For the purpose of corrective action, the Attendance 

Guidelines provide that:  (1) three late arrivals to work are 

considered an unscheduled absence; (2) three early departures 

from work are considered an unscheduled absence; and (3) any 

combination of three late arrivals to work and early departures 

from work equal an unscheduled absence. 

10. Pursuant to the Attendance Guidelines, for the purpose 

of corrective/disciplinary action, unscheduled absences, late 

arrivals, and early departures from work are monitored on a 

rolling 12-month period.  The Attendance Guidelines provide that 

the "rolling twelve month period" is determined by "beginning 
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with the most recent unscheduled absence and counting twelve 

consecutive months backwards."  

11. Pursuant to the Attendance Guidelines, an employee is 

not written up on each single infraction.  Instead, the employee 

is written up after an accumulation of attendance issues have 

occurred. 

12. Under the Attendance Guidelines, supervisors of 

Gentiva are required to document the attendance of 

associates/employees.  These records should include details of 

"any coaching and counseling discussions with the associate 

[employee] about attendance, copies of all corrective action 

taken and any other facts that may have a bearing on the 

associate's attendance." 

13. On or about August 25, 2005, Petitioner received a 

copy of the Attendance Guidelines.  At that time, Petitioner 

reviewed the guidelines and understood that adherence to those 

guidelines was a requirement of her employment with Gentiva. 

Petitioner's Attendance Problems and Gentiva's 
Efforts to Assist 
 
14. Throughout Petitioner's employment with Gentiva, she 

had problems with her punctuality and attendance at work.   

15. Petitioner acknowledged that she had problems with 

attendance at work, but attributed most of the problems to the 
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illnesses of her three young children, two of whom suffered from 

asthma.  

16. Notwithstanding the reasons for her unscheduled 

absences and late arrivals at work, Petitioner was expected to 

address her personal issues so that she could adhere to the 

Attendance Guidelines. 

17. From time to time, Petitioner talked to Ms. Walsh 

about the personal issues she was experiencing at home, some of 

which contributed to her attendance and punctuality problems. 

18. After Petitioner shared some of the problems she was 

having, Ms. Walsh offered and/or provided accommodations that 

would assist Petitioner in addressing the attendance and 

punctuality issues.  For example, in or about January 2007, 

Ms. Walsh gave Petitioner paperwork for Family Medical Leave 

("FML") based on her children's illnesses.  Ms. Walsh believed 

that if the FML forms were completed and approved for 

Petitioner's children, Petitioner's unscheduled absences due to 

her children's illnesses would not count against her.  Also, in 

2006, to assist Petitioner in alleviating or reducing her 

tardiness issue, Ms. Walsh changed Petitioner's work schedule so 

that her work day began later and coincided with that of 

Petitioner's mother, who was also employed by Gentiva.  

Ms. Walsh thought this schedule change would be helpful because 

Petitioner usually carpooled with her mother. 
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19. Petitioner never returned the FML forms for her two 

children to Ms. Walsh or to anyone else at Gentiva.  According 

to Petitioner, her children's doctor charged about $15.00 to 

complete each form and she could not afford to pay that service 

fee.   

20. Ms. Walsh believed that because Petitioner failed to 

submit completed FML forms for her children, she was not 

afforded protections under the FML for her children.  

Consequently, any unscheduled absence by Petitioner, even if for 

the unanticipated illness of Petitioner's children, would be 

counted against her for purposes of the Attendance Guidelines. 

 Corrective/Disciplinary Action Taken Against Petitioner 

21. On or about October 6, 2005, about one month after 

Gentiva implemented the Attendance Guidelines, Petitioner 

received verbal counseling from her supervisor regarding two 

unscheduled absences (September 12 and 19, 2005) and three late 

arrivals (September 23 and 29 and October 6, 2005).    

22. The October 6, 2005, verbal counseling was documented 

on a corrective counseling record form, which was signed by both 

Petitioner and her then supervisor, Nestor Guzman.  The 

corrective counseling record noted that Petitioner's work with 

the company was excellent, that she was a valuable employee, and 

that the company recognized the contributions she made to the 

company.  However, it was also noted that "our business 
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environment and the nature of our operations requires for [sic] 

employees to report and be present on their scheduled days."  

The corrective counseling record advised Petitioner the company 

could not overlook or support a poor attendance record for any 

employee and that failure to adhere to attendance and 

punctuality guidelines could result in further disciplinary 

action. 

23. About six months after receiving the October 6, 2005, 

verbal counseling, on April 19, 2006, Petitioner received a 

written warning for four additional unscheduled absences 

(November 2, 2005, and March 23, 2006, and April 11 and 14, 

2006); one late arrival (December 1, 2006); and three early 

departures (October 14, November 21 and December 1, 2005). 

24. The April 19, 2006, written warning was documented in 

a corrective counseling record which was signed by Petitioner 

and her then supervisor, Nestor Guzman.  The corrective 

counseling record recounted the October 6, 2005, verbal 

counseling that was given as a result of Petitioner's excessive 

unscheduled absences and late arrivals.  It further advised 

Petitioner that:  (1) employees are to "assume diligent 

responsibility for their attendance and promptness"; 

(2) management expects employees to "report to work on time and 

to maintain an acceptable attendance record" in accordance with 

the Attendance Guidelines; and (3) timely attendance at work is 
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crucial for the success of the company's business.  Finally, the 

corrective counseling record notified Petitioner that her 

failure to comply with the Attendance Guidelines would result in 

further disciplinary action, up to, and including, termination 

of employment. 

 25. On May 26, 2006, Petitioner received a final written 

warning which documented that since receiving the written 

warning five weeks earlier, she had one late arrival on May 5, 

2006, and one unscheduled absence on May 17, 2006.  The final 

written warning was documented in a corrective counseling record 

and was signed by Petitioner and her then supervisor, Peggy 

Walsh.  

26. The May 26, 2006, final written warning acknowledged 

that Petitioner's work with the company had been excellent, but 

noted that her inability to adhere to the Attendance Guidelines 

was overshadowing her work record.  The final written warning 

notified Petitioner that her failure to maintain an acceptable 

attendance pattern will result in termination of her employment 

"on [her] next unscheduled absence."  

27. On April 30, 2007, Petitioner received a final written 

warning for her continued attendance problems.  The final 

written notice indicated that in the past year, Petitioner had 

five unscheduled absences (May 17, 2006, January 15, March 1 

and 29, and April 13, 2007); two late arrivals (February 22 and 
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April 12, 2007); and one early departure due to illness on 

April 23, 2007).  According to the final written warning, which 

was documented in a corrective counseling record, Petitioner's 

failure to correct her attendance issues would result in 

termination.  Both Petitioner and her supervisor, Ms. Walsh, 

signed the final written warning. 

28. In accordance with the Attendance Guidelines, the two 

final written warnings issued to Petitioner were based on her 

having multiple incidents of absences, late arrivals and/or 

early departures from work.  In each case, Petitioner met with 

her supervisor and was notified that her continued failure to 

adhere to the Attendance Guidelines would result in her 

employment with Gentiva being terminated. 

29. By signing each of the above-referenced corrective 

counseling records, Petitioner acknowledged that the information 

contained therein was discussed with her. 

30. Each of the above-referenced corrective counseling 

records included a section for Petitioner, as the employee, to 

write comments concerning the stated infractions and the 

disciplinary action being imposed.  Petitioner did not write 

comments on any of the corrective counseling records. 

Incident of April 23, 2007 

31. Petitioner reported to work on April 23, 2007, but 

during the work day became very sick with a stomach virus.  
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While at work that day, as a result of the stomach virus, 

Petitioner vomited six to eight times.  However, Petitioner was 

afraid to ask for unscheduled time off, so she tried to "stick 

it out" by remaining at work. 

32. Ms. Walsh was aware that Petitioner was ill on 

April 23, 2007, because at one point that day, she went to 

Petitioner's work area when Petitioner was vomiting.  Upon 

observing the situation, Ms. Walsh suggested that Petitioner 

wash her face and indicated that doing so might make her feel 

better.  Petitioner did as Ms. Walsh had suggested, but still 

continued to feel ill and to vomit.     

33. On the afternoon of April 23, 2007, several Gentiva 

employees who worked near Petitioner's work station began to 

complain and were overheard saying that Petitioner should be 

sent home.  Eventually, one employee who heard Petitioner 

vomiting went to Ms. Walsh and told her that Petitioner was sick 

and needed to go home.  At that point, Ms. Walsh told Petitioner 

that she could go home, but that upon returning to work, she 

(Ms. Walsh) would have to "write [Petitioner] up."  

34. On April 23, 2007, at or about 2:00 p.m., Petitioner 

left work and went home because she was still very sick.  That 

day, Petitioner was too ill to drive herself to the hospital, 

but she went to the hospital on April 26, 2007, and was 

diagnosed with a contagious stomach virus. 
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35. Ms. Walsh knew that Petitioner was sick on April 23, 

2007.  Nevertheless, and despite feeling sympathy for 

Petitioner's situation, Ms. Walsh believed that under the 

Attendance Guidelines, she had no choice but to write up 

Petitioner for leaving work early that day. 

36. Ms. Walsh believed that the Attendance Guidelines are 

to be strictly adhered to and she treated Petitioner no 

differently than she would have treated any other employee in a 

situation similar to Petitioner.   

37. After going to the hospital, but prior to returning to 

work, Petitioner telephoned the company's Human Resources Office 

in Kansas and spoke to the vice-president of human resources, 

Jamie Rosenkoetter.  Petitioner expressed her desire to file a 

complaint against Ms. Walsh for the way she had treated 

Petitioner on April 23, 2007, when she was ill.  Petitioner's 

opinion was that Ms. Walsh had been "unfair" to her.  Although 

Petitioner followed the grievance procedures in the company's 

handbook, no one ever contacted her about the verbal complaint 

she made.  

38. When Petitioner returned to work on April 30, 2007, 

she was "written up" by Ms. Walsh.  This action taken by 

Ms. Walsh was consistent with what she had told Petitioner on 

April 23, 2007, prior to Petitioner's leaving work that day. 
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39. Although Petitioner disagreed with the disciplinary 

action taken by Ms. Walsh, she signed the April 30, 2007, 

corrective action report, discussed above in paragraphs 27 

and 38, and wrote nothing in the comment section.  According to 

Petitioner, she signed the form because she believed that her 

employment would be terminated if she refused to do so.  

Petitioner gave no reason for not writing her concerns in the 

comment section of the subject corrective counseling. 

40. Petitioner testified that she perceived that by 

Ms. Walsh's issuing the April 30, 2007, corrective action report 

and engaging in other non-specified conduct toward her, is 

evidence that Ms. Walsh was retaliating against her. 

 Gentiva's Approval of Family Medical Leave 

41. At all times relevant to this proceeding, Ernestine 

Ellis-Stone, Petitioner's mother, was employed by Gentiva and 

has been so employed for about seven years.  Mrs. Ellis-Stone 

worked in Gentiva's patient registration department and also 

reported to Ms. Walsh. 

 42. In or about April or May 2006, Jerald Stone, 

Petitioner's father and Mrs. Ellis-Stone's husband, suffered a 

stroke.  The stroke, along with several other medical 

conditions, resulted in Mr. Stone's having long-term 

health-related challenges, including mobility issues. 
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43. After Mr. Stone suffered a stroke, both Petitioner and 

Mrs. Ellis-Stone requested that they be allowed to take FML due 

to Mr. Stone's illness.  Gentiva approved the leave request for 

Petitioner and her mother. 

44. Since Mrs. Ellis-Stone was approved for FML, Ms. Walsh 

has always granted her requests to take days off to care for 

Mr. Stone. 

45. Except for the one instance discussed below, Ms. Walsh 

has always approved Petitioner's requests to take FML in order 

to care for her father.  

 Incident of May 23, 2007 

46. On May 23, 2007, Petitioner and Mrs. Stone were 

contacted at work and told that there was an emergency at 

Mrs. Ellis-Stone's home.  After being told of the reported 

emergency, the Gentiva supervisor on duty allowed Petitioner and 

Mrs. Ellis-Stone to leave work early so that they could check on 

the situation at home. 

47. When Petitioner and Mrs. Ellis-Stone arrived at the 

house, law enforcement officials were surrounding the residence 

and attempting to get an armed man who was inside the house to 

surrender.  Mr. Stone and Petitioner's three-year-old son were 

inside the house with the armed man who, at one point, 

threatened to take Mr. Stone's life.  The standoff between the 
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armed man and the police officers and the U.S. Marshal's Service 

lasted about three hours.     

48. Both Mr. Stone and Petitioner's three-year-old son 

suffered adverse physical and/or emotional reactions to the 

three-hour standoff described in paragraph 47.  For example, 

Mr. Stone was unable to take his medication during the 

three-hour standoff; that, along with the stress of the 

incident, caused his blood pressure to go up and his diabetes to 

get out of control.  Petitioner's son was traumatized by the 

incident and was particularly upset by reportedly seeing the man 

involved in the standoff put a gun in his mouth and threaten to 

kill himself.  

Petitioner's May 24, 2007, Request for Leave 

49. On the morning of May 24, 2007, the day after the 

standoff, Mrs. Ellis-Stone called Ms. Walsh.  After telling 

Ms. Walsh about the standoff incident, Mrs. Ellis-Stone told 

Ms. Walsh that both she (Mrs. Ellis-Stone) and Petitioner needed 

to take the day off to care for Mr. Stone.  Ms. Walsh approved 

Mrs. Ellis-Stone's request to take the day off, but told her 

that Petitioner had to call in to request the day off.  At the 

time, Petitioner was standing near her mother, so 

Mrs. Ellis-Stone handed her the telephone.   

50. After being handed the telephone by her mother, 

Petitioner told Ms. Walsh that she needed a FML day to help care 
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for her father.  Ms. Walsh denied Petitioner's request and 

stated that Mrs. Ellis-Stone was the "primary" person on the FML 

and that she had been given the day off.   

51. Petitioner believed that because she had been approved 

for FML for her father, Ms. Walsh should have allowed her to 

take the day off.  Therefore, Petitioner persisted in requesting 

the day off.  During that conversation, Petitioner also told 

Ms. Walsh that her three-year-old son had been traumatized by 

the incident and was home that day because he had been unable to 

sleep the night of the incident.  Ms. Walsh indicated she would 

contact Jamie Rosenkoetter, the company's vice president of 

human resources, and then get back with Petitioner.  

52. On the morning of May 24, 2007, and after speaking to 

Petitioner, Ms. Walsh called Ms. Rosenkoetter about Petitioner's 

situation.  Ms. Rosenkoetter, who was at the company's Phoenix 

location that day, returned the call later that morning.  During 

that telephone conversation, Ms. Walsh told Ms. Rosenkoetter 

that "some incident" had occurred at Mrs. Ellis-Stone's house 

the day before.  However Ms. Rosenkoetter was not given any of 

the details concerning the incident. 

53. Because Petitioner was on final written warning and 

pursuant to the Attendance Guidelines, Ms. Rosenkoetter 

determined that Petitioner's employment would have to be 

terminated unless she reported to work that day.  Based on that 

 17



determination and during the May 24, 2007, telephone 

conversation, Ms. Rosenkoetter directed Ms. Walsh to tell 

Petitioner that if she did not report to work that day, her 

employment would be jeopardized. 

54. Following her discussion with Ms. Rosenkoetter, either 

Ms. Walsh or Ms. Rosenkoetter, in a three-way telephone call, 

contacted Petitioner.  During this conversation, Ms. Walsh 

notified Petitioner that she should report to work that day 

(May 24, 2007) or her employment would be terminated.  Ms. Walsh 

also advised Petitioner that if she went in and worked part of 

the day, she would not be terminated.  Presumably, this was 

because a late arrival at work was not as serious of an 

infraction as an unscheduled absence.  Finally, Ms. Walsh told 

Petitioner that if she was coming to work that day, she should 

be there in 20 minutes.  Petitioner then explained that her 

mother had left the house to run an errand, and she (Petitioner) 

could not leave her father and son home alone.  Petitioner's 

mother had, in fact, left the house to run an errand. 

55. Due to Mr. Stone's medical condition and his limited 

mobility on May 24, 2007, Petitioner believed the she could not 

leave her father home alone.  Accordingly, Petitioner did not go 

to work on May 24, 2007. 
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56. Pursuant to the Attendance Guidelines, Petitioner's 

employment with Gentiva was terminated for her unscheduled and 

unexcused absence on May 24, 2007.  

57. After Petitioner's employment with Gentiva was 

terminated, she filed a Complaint with the U.S. Department of 

Labor alleging that her termination violated the FML Act.  As 

part of the resolution of that claim, Petitioner was paid an 

annual salary ($29,000.00) and received $30,000.00 for payment 

of medical bills. 

58. The record in this case is devoid of any evidence that 

Petitioner suffered any damages as a result of Respondent's 

terminating her employment. 

CONCLUSIONS OF LAW 

59. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569 and 120.57, Fla. Stat. (2009). 

60. Subsection 760.10(1), Florida Statutes (2007), states 

that it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of handicap/disability. 

61. Florida courts have recognized that actions for 

discrimination on the basis of disability are analyzed under the 

same framework as claims under the American With Disabilities 
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Act ("ADA"), 42 U.S.C. Section 12101, et seq.  Chanda v. 

Engelhard/ICC, 234 F.3d 1219, 1221 (11th Cir. 2000). 

 Associational Discrimination Claim 

62. Under the ADA, it is unlawful for employers to 

discriminate against a "qualified individual with a disability 

because of the disability of such individual in regard to job 

application procedures, the hiring, advancement, or discharge of 

employees, employee compensation, job training, and other terms, 

conditions and privileges of employment."  42 U.S.C. § 12112(a). 

63. The ADA definition of "discriminate" includes 

"excluding or otherwise denying equal jobs or benefits to a 

qualified individual because of the known disability of an 

individual with whom the qualified individual is known to have a 

relationship or association."  42 U.S.C. § 12112(b)(4).  

64. The ADA defines a "qualified individual" as "an 

individual with a disability who, with or without reasonable 

accommodation, can perform the essential functions" of the job 

she holds.  42 U.S.C. § 12111(8). 

65. The burden of proof in discrimination cases, such as 

this one, involving circumstantial evidence is set forth in 

McDonnell Douglass Corp. v. Green, 411 U.S. 792, 802-803 (1973).  

Under McDonnell, the claimant must first establish a prima facie 

case of associational discrimination.  If the claimant cannot 

meet each element, his/her claim must fail.  However, if the 
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claimant establishes a prima facie case, the burden shifts to 

the employer to articulate a non-discriminatory reason for the 

adverse employment action.  If the employer offers a non-

discriminatory reason for the adverse action, the burden shifts 

back to the claimant/petitioner to prove, by a preponderance of 

evidence, that discriminatory intent motivated the employer's 

action.  

66. In order to establish a prima facie case of 

associational disability discrimination, Petitioner must show 

that: (1) she was subjected to an adverse employment action; 

(2) she was qualified for the job at the time; (3) she was known 

by Respondent at the time of the adverse employment action to 

have a relative with a disability; and (4) the adverse 

employment action occurred under circumstances which raised a 

reasonable inference that the disability of the relative was a 

determining factor in Respondent's decision.  Hilburn v. Murata 

Electronics North America, 181 F.3d 1220, 1230-31 (11th Cir. 

1999). 

 67. The evidence establishes and there is no dispute that:  

(1) Petitioner was terminated from her employment with Gentiva; 

(2) Petitioner was qualified for the job at the time her 

employment was terminated; and (3) at the time Petitioner's 

employment was terminated, her supervisor at Gentiva knew that 

Petitioner had a relative with a disability.  However, no 
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reasonable inference can be made that Petitioner's father's 

disability was a determining factor in Gentiva's decision to 

terminate Petitioner's employment.  Accordingly, Petitioner has 

failed to meet the fourth element necessary to establish a prima 

facie case of associational discrimination. 

 68. Having failed to establish all four of the requisite 

elements set forth above, Petitioner did not establish a prima 

facie case of associational discrimination. 

 69. If Petitioner had established a prima facie case, the 

burden to go forward would shift to the employer to articulate a 

legitimate, non-discriminatory explanation for the employment 

action.  McDonnell, 411 U.S. at 802; and Department of 

Corrections v. Chandler, 582 So. 2d 1183, 1186 (Fla. 1st DCA 

1999).  In this case, Gentiva established that Petitioner's 

employment was terminated as a result of her failure to adhere 

to the company's Attendance Guidelines.  That explanation, which 

is supported by clear and undisputed evidence, is a legitimate, 

non-discriminatory explanation for termination of Petitioner's 

employment.   

 70. Petitioner clearly disagrees with Gentiva's decision 

to terminate her employment.  However, it is beyond the scope of 

this case for the undersigned to determine whether the decision 

to terminate Petitioner's employment, after learning the various 

reasons for her unscheduled absences, was harsh or unfair.  What 
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is relevant to this analysis is that Respondent's actions were 

not based upon unlawful discrimination.  See Damon v. Fleming 

Supermarkets, Inc., 196 F.3d 1354, 1361 (11th Cir. 1999)("We are 

not in the business of adjudging whether employment decisions 

are prudent or fair.  Instead, our sole concern is whether 

unlawful discriminatory animus motivates a challenged employment 

decision."); and Department of Corrections v. Chandler, 582 

So. 2d 1183, 1187 (Fla. 1st DCA 1991), quoting from Nix V. WLCY 

Radio/Rahall Communications, 738 F.2d 1181, 1187 (11th Cir. 

1984) ("The employer may fire an employee for a good reason, a 

bad reason, a reason based on erroneous facts, or for no reason 

at all, as long as its action is not for a discriminatory 

reason.")  

 71. For the reasons set forth above, Petitioner failed to 

establish a prima facie case of associational discrimination 

and, therefore, did not meet her burden of proof.  Accordingly, 

her claim of associational disability discrimination should be  

dismissed. 

 Retaliation Claim 

 72. 42 U.S.C. Section 12203(a) prohibits retaliation and 

makes it unlawful for an employer to "discriminate against an 

employee because such individual has opposed any act or practice 

made unlawful by [the ADA] or because such individual made a 

charge . . . under the [ADA].    

 23



 73. To establish a prima facie case of retaliation, an 

employee must show that:  (1) he/she engaged in a statutorily 

protected expression; (2) he/she was the subject of an adverse 

employment action; and (3) there was a causal link between the 

protected expression and the adverse action.  Farley v. 

Nationwide Mutual Insurance Co., 197 F.3d 1322, 1337 (11th Cir. 

1999); and Rocky v. Columbia Lawnwood Reg. Medical Center, 

54 F.Supp. 2d 1159, 1165 (S.D. Fla. 1999). 

 74. Petitioner contends that on two separate occasions, 

she engaged protected expressions that resulted in adverse 

employment actions.   

 75. In the first instance, Petitioner asserts that she 

complained to Ms. Rosenkoetter about the way that Ms. Walsh had 

treated her (Petitioner) when she was sick at work on April 23, 

2007.  Specifically, Petitioner claims that Ms. Walsh was 

"unfair."  Petitioner further claims, and the evidence shows, 

that as a result of Petitioner's leaving work early, 

disciplinary action (a final written warning) was taken against 

her. 

76. Applying the above-standard, it is concluded that 

Petitioner failed to prove all three elements necessary to 

establish a prima facie case of retaliation.   

77. As to the first element, Petitioner failed to show 

that the verbal complaint she made to Ms. Rosenkoetter is a 
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protected expression under the ADA.  The second element was 

established in that there was adverse employment action against 

Petitioner (i.e., she received a written warning a few days 

after making the verbal complaint).   

78. For the purpose of analysis and, assuming for the sake 

of argument that Petitioner's verbal complaint is a protected 

expression under ADA, Petitioner's claim would still fail.  The 

reason is that Petitioner did not establish a causal link 

between her verbal complaint and the adverse employment action.  

Instead, the evidence established that on April 23, 2007, about 

a week before Petitioner made her complaint, Petitioner's 

supervisor told her she would have to "write [her] up" if she 

left work early.  The evidence also showed that Petitioner left 

work and her supervisor took disciplinary action against 

Petitioner as she had previously notified Petitioner. 

79. In the second instance, Petitioner contends that she 

was retaliated against for requesting a day off under FML in 

order to care for her father.  Applying the above-referenced 

standard, Petitioner must first establish that her request for 

leave constitutes protected expression under the ADA.  No such 

showing has been made, nor has any legal authority been cited 

for this proposition. 

80. In order to establish a prima facie case of 

retaliation, all three elements stated in paragraph 73 must be 
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established.  Having failed to establish that her leave request 

was protected expression, Petitioner's claim of retaliation 

based thereon, has not been proven.   

81. For the reasons as stated above, Petitioner failed to 

prove a prima facie case of retaliation.  Therefore, her claims 

of retaliation must fail. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 30th day of September, 2009, in 

Tallahassee, Leon County, Florida. 

S                              
CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of September, 2009. 
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RENT A CENTER, 
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Case No. 09-2552 

  
RECOMMENDED ORDER 

 Pursuant to written notice, the above matter was heard 

before the Division of Administrative Hearings by Administrative 

Law Judge, Diane Cleavinger, on June 25, 2009, in Tallahassee, 

Florida. 

APPEARANCES 

For Petitioner:  Massa Dionna Hill, pro se 
       1613 Quazar Road 
       Tallahassee, Florida  32311 
 

For Respondent:  Andrew Trusevich, Esquire 
                 Rent A Center, Inc. 
                 5501 Headquarters Drive 
                 Dallas, Texas  75024 

 
STATEMENT OF THE ISSUE 

 
 The issue in this case is whether Petitioner was the 

subject of an unlawful employment practice by Respondent. 

 

 



PRELIMINARY STATEMENT 

 On November 18, 2008, Massa Dionna Hill (Petitioner), filed 

an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (FCHR), alleging that Respondent, 

Rent A Center (Respondent or RAC), discriminated against her on 

the basis of race and sex.  Specifically, Petitioner alleged she 

was discriminated against by being subjected to a hostile 

working environment in retaliation for complaining about an 

alleged sexual harassment incident and when she was later 

terminated from employment with RAC.  The Complaint alleged only 

that discrimination occurred when she was sexually harassed by 

the Crawfordville store’s manager, when she was required to lift 

150-lb. sofas, when she was not allowed to collect money from 

customers because she was sent on deliveries and when she was 

written up for being late. 

     The allegations of discrimination were investigated by 

FCHR.  On April 2, 2009, FCHR issued its Determination, finding 

“No Cause.”  On May 7, 2009, Petitioner filed a Petition for 

Relief.  The Petition was forwarded to the Division of 

Administrative Hearings.  However, the Petition did not state 

sufficient facts to comply with due-process requirements.  

Therefore, an Order to Show Cause was entered on June 2, 2009.  

Petitioner responded to the Order to Show Cause and alleged 

significantly more acts of discrimination than contained in her 
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initial complaint.  These newly alleged acts were not part of 

the original Complaint of Discrimination.  Therefore, the 

Division of Administrative Hearings does not have jurisdiction 

to hear these additional allegations and Petitioner’s case is 

limited to those acts described in her original Complaint of 

Discrimination.   

     At the hearing and contrary to clearly established law, 

FCHR did not make arrangements to preserve the testimony at the 

final hearing, either by sending a court reporter or a recording 

device with someone to operate it.  See § 120.57(1)(g), Fla. 

Stat.; Fla. Admin. Code R. 28-106.214; North Dade Security Ltd. 

Corp. v. Dept. of State, 530 So. 2d 1040 (Fla. 1st DCA 1988) and 

Poirer v. Dept. of Health & Rehab. Servs., 351 So. 2d 50 (Fla. 

1st DCA 1977).  The parties were informed of the agency’s policy 

to not provide an official means of preserving the testimony at 

the final hearing.  Neither party hired a court reporter to 

preserve the hearing.  All parties elected to proceed with the 

hearing without preservation of the record.  Therefore, there is 

no record of the final hearing, except for exhibits, if any, 

received into evidence and this Recommended Order. 

 During the hearing, Petitioner testified in her own behalf 

and presented the testimony of two witnesses.  Additionally, 

Petitioner offered two exhibits into evidence.  Respondent 
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presented the testimony of three witnesses and offered ten 

exhibits into evidence. 

 After the hearing, neither party filed a Proposed 

Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a Black female.  As such, she is a member 

of a protected class.  

 2.  Respondent is a rental and sales company.  It rents and 

sells household furnishings and appliances to consumers. 

     3.  Around the end of June 2008, Petitioner was hired by 

Respondent as an account manager at its Crawfordville store.  

Petitioner’s scheduled start time was 7:30 a.m.   

 4.  Petitioner’s account manager duties included delivery 

of household furniture and appliances to customers, loading and 

unloading her truck, and collection of money (also known as 

collecting credits) from customers.  Petitioner’s primary 

delivery route was the south side of Tallahassee, Florida.   

 5.  Her direct supervisor at the Crawfordville store was 

James Shaw.  Mr. Shaw is a Black male. 

 6.  Petitioner alleged that in July 2008, James Shaw began 

to sexually harass Petitioner, inviting her to a hotel and on 

one occasion, locking her in the store, pushing her against some 

furniture, and groping her.  
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 7.  Shortly after allegedly being groped, Petitioner 

reported the incident to Craig Carricino, Store Manager at RAC’s 

Tallahassee store, and Kevin Besette, the then District Manager.  

She also called RAC’s complaint hotline.  Petitioner reported 

the incident to Mr. Carricino because she knew him from past 

dealings with him at the Tallahassee store and felt more 

comfortable reporting the incident to him.  Petitioner made it 

clear that she did not want to return to the Crawfordville store 

and desired to be transferred to another location. 

 8.  On the day of Petitioner’s complaint, Brad Donovan, 

Coworker Relations Manager, initiated an investigation into 

Petitioner’s claim.  Additionally, Mr. Donovan was aware of 

Petitioner’s desire to transfer to another store and immediately 

offered Petitioner the opportunity to transfer to RAC’s 

Tallahassee location.  Petitioner readily accepted the offer and 

was transferred to the Tallahassee store where Mr. Carricino was 

the manager. 

 9.  After Petitioner’s transfer, Mr. Donovan proceeded with 

his investigation into her allegations of harassment.  He 

interviewed Mr. Shaw, who denied Petitioner’s allegations.  He 

interviewed Petitioner, who provided him with the name of a 

witness to Mr. Shaw’s sexual advances.  Mr. Donovan interviewed 

this other witness.  The witness reported that he had not seen 

any inappropriate conduct on the part of Mr. Shaw towards 

 5



Petitioner.  Petitioner never advised Mr. Donovan or any other 

person at RAC of any other witnesses to the alleged sexual 

misconduct of Mr. Shaw.  In essence, Petitioner’s allegations 

could not be established because no independent evidence existed 

to support her allegations of sexual harassment. 

10.  However, Respondent promptly addressed Petitioner’s 

allegations of sexual harassment.  It investigated her claims 

and immediately transferred her to another store.  Respondent 

also counseled Mr. Shaw about sexual harassment, but took no 

further action against him because of the absence of any 

independent evidence to support Petitioner’s allegations.  

Clearly, Respondent exercised reasonable care to prevent and 

promptly address Petitioner’s allegations of sexual harassment.  

Irrespective of whether Petitioner’s allegations against 

Mr. Shaw are true or believed, RAC did not engage in an unlawful 

employment action against Petitioner because it acted 

appropriately in addressing Petitioner’s allegations based on 

the investigation and conclusions it had reached about 

Petitioner’s allegations.  RAC was not obligated to do more even 

if Petitioner disagreed with the company’s decision not to 

discipline Mr. Shaw. 

 11.  After her transfer, Petitioner felt she was 

harassed/retaliated against by Mr. Carricino when she was 

“written up” for being late to work.  Petitioner identified 
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Scott Taff, who is White, as the only non-minority employee who 

had allegedly been treated differently than her.  She based her 

assertion on the fact that Scott Taff was not fired when he was 

late after being ‘written up’ for tardiness.  Without going into  

the mostly hearsay evidence presented at hearing, Petitioner’s 

own testimony revealed that she was not fired for being late 

several more times after being ‘written up’ and warned for such 

tardiness.  Additionally, there was no evidence presented 

regarding Mr. Taff’s disciplinary history or that he had a 

chronic tardiness problem.  Given these facts, the evidence did 

not demonstrate that non-minority or male employees were treated 

differently than Petitioner.  The evidence, also, did not 

demonstrate that Petitioner was subjected to any retaliation for 

her earlier sexual harassment complaint.  The evidence did show 

that her employer wanted her to be at work on time and 

endeavored to stress its desire to her.  Such action does not 

constitute an unlawful employment practice, especially when the 

employee has a tardiness problem. 

12.  Petitioner also alleged she was harassed/retaliated 

against when she was told that she would have to lift 150-lb. 

sofas, and, if she complained about the duty, she would be 

fired.  Petitioner did not testify about any specifics regarding 

this allegation.  However, Petitioner’s job required that she be 

able to deliver a variety of products made available by 
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Respondent, including sofas.  Moving furniture, loading and 

unloading her truck, and picking up and delivering furniture was 

not specifically required of Petitioner, but was required of all 

similarly-situated account managers.   

13.  By her own testimony, Petitioner described times when 

she had help in moving furniture and times when she did not have 

help in moving furniture.  The store’s manager testified that 

Petitioner, like other employees, received help moving furniture 

when other employees including himself, were available to help 

and not performing their own similar job duties.  There was no 

credible evidence that Petitioner was denied help moving 

furniture based on her race, sex or in retaliation for her 

earlier allegations of sexual harassment. 

 14.  Finally, Petitioner alleged that she was 

harassed/retaliated against when she was not allowed to “collect 

credits” from customers because she was sent on deliveries and 

later disciplined for not “running these credits.”  However, all 

account managers were required to collect money from customers 

and make deliveries.  Petitioner was not singled out in being 

required to collect money from customers and make deliveries.  

All account managers had to figure out how to perform both 

functions.  Petitioner’s testimony regarding being prohibited 

from collecting money on Saturday was not established by the 

evidence.  The evidence showed that, for a short time, account 
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managers were instructed not to use the computer system on 

Saturday mornings to help them in collecting money from 

customers because of some issue related to the computer system.  

However, the policy later changed to allow account managers to 

use the computer system on Saturday mornings.  Moreover, there 

was no evidence that Petitioner could not otherwise collect 

money from customers without the aid of Respondent’s computer 

system.  The computer may have made the collection process 

easier because customer contact information was stored in the 

computer system; however, the lack of use of that system on 

Saturday mornings did not prevent Petitioner from collecting 

money from customers.  Customer information was available to 

Petitioner during the rest of Respondent’s time at work. 

     15.  Petitioner, again without any necessary specifics, 

claims that Mr. Taff was allowed to collect money on Saturdays.  

No computer records were introduced into evidence and no 

evidence of the time period when Mr. Taff allegedly collected 

money on Saturdays was adduced at hearing.  Respondent denied 

that Mr. Taff collected money when he was not supposed to.  The 

evidence did not demonstrate that Mr. Taff or any other 

similarly-situated employee was treated differently than 

Petitioner. 

     16.  The evidence did demonstrate that Petitioner had the 

lowest collection rate at the Tallahassee store and was 
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consistently below that store’s standard for the collection of 

money.  The District manager, Carney Anderson, who is Black, 

testified that he had no trouble meeting company expectations 

for collecting money from customers when he was an account 

manager in a similar, but larger, area and saw no reason why 

Petitioner could not meet the expectations of the company in the 

area she was assigned in Tallahassee.  Petitioner did not 

perform up to the Respondent’s standards for the collection of 

money from customers.  Importantly, a former male employee who 

failed to adequately collect money from customers was similarly 

disciplined for failing to perform this important job duty.   

17.  Because Petitioner failed to meet the standards of the 

Respondent for the collection of money from customers, 

Mr. Carricino informed Petitioner that she would be terminated 

for her inability to meet those standards.  Mr. Carricino 

offered Petitioner the option of resigning and assured her that 

he would provide a favorable recommendation to her, if she did.

18.  Petitioner elected to resign and wrote a letter of 

resignation.  The letter did not mention discriminatory or 

retaliatory treatment and read as follows:   

“Thank you for everything.  I am grateful 
for the opportunity that you gave me to work 
at Rent-a-Center, but at this time, I am 
unable to perform my duties as a mother to 
my kids due to the overwhelming hours.  I am 
giving my two weeks notice today 11/10/08 in 
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hopes of returning one day in good 
standing.” 
 

19.  Mr. Anderson, who worked at the Tallahassee store 

every Monday, spoke with Petitioner about the basis of her 

resignation.  She did not mention any belief she had that she 

had been retaliated or discriminated against.   

 20.  During Petitioner’s final two weeks, Mr. Anderson 

noticed a serious decline in Petitioner’s attitude and a decline 

in her work performance.  He was not surprised because he had 

seen other short-term employees have a similar decline.  

Therefore, on November 15, 2008, Mr. Anderson instructed 

Mr. Carricino to terminate Petitioner’s employment immediately 

and Petitioner was terminated that day.  There was no evidence 

that Respondent’s reason for terminating Petitioner was false or 

a pretext to hide discriminatory or retaliatory behavior.  

Moreover, given the short time that Petitioner had remaining at 

RAC and the fact of her resignation; the evidence did not 

demonstrate that Petitioner suffered an adverse employment 

action when she was terminated early during her final two weeks 

with RAC.  Given these facts and the lack of evidence to support 

Petitioners allegations, the Petition for Relief should be 

dismissed. 
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CONCLUSIONS OF LAW 

 21.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 760.11(6), 120.569, and 120.57, Fla. Stat. 

(2008). 

 22.  Section 760.10, Florida Statutes (2008), provides that 

it is an unlawful employment practice for an employer  

(1) (a) . . . [t]o discharge or to fail or 
refuse to hire any individual, or otherwise 
to discriminate against any individual with 
respect to compensations, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

     23.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes 

(2008).  See Brand vs. Florida Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Florida Dept. of Community Affairs vs. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); and Scott v. Fla. 

Dept. of Children & Family Services, 19 Fla. L. Weekly Fed 

D.268, 2005 U.S. Dist. LEXIS 19261 (N.D. Fla. 2005). 

     24.  The Supreme Court of the United States established in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), 

the analysis to be used in cases alleging discrimination under 
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Title VII.  This analysis was reiterated and refined in 

St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993).  See also 

Zappa v. Wal-Mart Stores, Inc., 1 F. Supp. 2d 1354, 1356 (M.D. 

Fla. 1998); Standard v. A.B.E.L. Svcs., Inc., 161 F.2d 1318 

(11th Cir. 1998); and Walker v. Prudential Property & Casualty 

Insurance, Co., 286 F.3d 1270 (11th Cir 2002). 

     25.  Under McDonnell Douglas, Petitioner has the burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner. 

Once this non-discriminatory reason is offered by Respondent, 

the burden of production then shifts back to Petitioner to 

demonstrate that the offered reason is merely a pretext for 

discrimination.  As the Supreme Court stated in Hicks, before 

finding discrimination, “[t]he fact finder must believe the 

plaintiff’s explanation of intentional discrimination.”  Hicks, 

509 U.S. at 519.  Additionally, “Defendants burden is 

exceedingly light” and is merely one of production, not proof.”  

Perryman v. Johnson Products, Co., 698 F.2d 1138 (11th Cir. 

1983). 

     26.  In Hicks, the Court stressed that even if the fact-

finder does not believe the proffered reason given by the 

employer, the burden remains with Petitioner to demonstrate a 
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discriminatory motive for the adverse employment action.  Id.  

See also Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 

248 (1981). 

27.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  King v. La Playa-De Varadero 

Restaurant, No. 02-2502, 2003 WL 435084 (Fla. DOAH 

2003)(Recommended Order).   

     28.  However, "[D]irect evidence of intent is often 

unavailable."  Shealy v. City of Albany, Ga., 89 F.3d 804, 806 

(11th Cir. 1996).  For this reason, those who claim to be 

victims of discrimination "are permitted to establish their 

cases through inferential and circumstantial proof."  Kline v. 

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  

Importantly, proof that, in essence, amounts to no more than 

mere speculation and self-serving belief on the part of the 

complainant concerning the motives of the Respondent is 

insufficient, standing alone, to establish a prima facie case of 

intentional discrimination.  See Lizardo v. Denny's, Inc., 270 

F.3d 94, 104 (2d Cir. 2001)("The record is barren of any direct 

evidence of racial animus.  Of course, direct evidence of 

discrimination is not necessary. . . . However, a jury cannot 

infer discrimination from thin air.  Plaintiffs have done little 

more than cite to their mistreatment and ask the court to 
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conclude that it must have been related to their race.  This is 

not sufficient.")(citations omitted.); Reyes v. Pacific Bell, 21 

F.3d 1115 (Table), 1994 WL 107994 *4 n.1 (9th Cir. 1994)("The 

only such evidence [of discrimination] in the record is Reyes's 

own testimony that it is his belief that he was fired for 

discriminatory reasons.  This subjective belief is insufficient 

to establish a prima facie case."); Little v. Republic Refining 

Co., Ltd., 924 F.2d 93, 96 (5th Cir. 1991)("Little points to his 

own subjective belief that age motivated Boyd.  An age 

discrimination plaintiff's own good faith belief that his age 

motivated his employer's action is of little value."); Elliott 

v. Group Medical & Surgical Service, 714 F.2d 556, 567 (5th Cir. 

1983)("We are not prepared to hold that a subjective belief of 

discrimination, however genuine, can be the basis of judicial 

relief."); Jackson v. Waguespack, No. 1-2972, 2002 U.S. Dist. 

Lexis 20864, 2002 WL 31427316 (E.D. La. 2002)("[T]he Plaintiff 

has no evidence to show Waguespack was motivated by racial 

animus.  Speculation and belief are insufficient to create a 

fact issue as to pretext nor can pretext be established by mere 

conclusory statements of a Plaintiff that feels she has been 

discriminated against.  The Plaintiff's evidence on this issue 

is entirely conclusory, she was the only black person seated 

there.  The Plaintiff did not witness Defendant Waguespack make 

any racial remarks or racial epithets."); Coleman v. Exxon 
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Chemical Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 

2001)("Plaintiff's conclusory, subjective belief that he has 

suffered discrimination by Cardinal is not probative of unlawful 

racial animus."); Cleveland-Goins v. City of New York, No. 99-

Civ.1109, 1999 U.S. Dist. LEXIS 13255, 1999 WL 673343 (S.D. N.Y. 

1999)("Plaintiff has failed to proffer any relevant evidence 

that her race was a factor in defendants' decision to terminate 

her.  Plaintiff alleges nothing more than that she 'was the only 

African-American man [sic] to hold the position of 

administrative assistant/secretary at Manhattan Construction.' 

(Compl.¶ 9.)  The Court finds that this single allegation, 

accompanied by unsupported and speculative statements as to 

defendants' discriminatory animus, is entirely insufficient to 

make out a prima facie case or to state a claim under Title 

VII."); Umansky v. Masterpiece International Ltd., No. 96–Civ. 

2367, 1998 U.S. Dist. LEXIS 11775, 1998 WL 433779 (S.D. N.Y. 

1998)("Plaintiff proffers no support for her allegations of race 

and gender discrimination other than her own speculations and 

assumptions.  The Court finds that plaintiff cannot demonstrate 

that she was discharged in circumstances giving rise to an 

inference of discrimination, and therefore has failed to make 

out a prima facie case of race or gender discrimination."); and 

Lo v. F.D.I.C., 846 F. Supp. 557, 563 (S.D. Tex. 1994)("Lo's 
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subjective belief of race and national origin discrimination is 

legally insufficient to support his claims under Title VII."). 

     29.  In order to establish a prima facie case of 

discrimination, Petitioner must demonstrate that: 

a.  Petitioner is a member of a protected 
class; 

b.  Petitioner is qualified for the 
position; 

c.  Petitioner was subject to an adverse 
employment decision; and, 

d.  Petitioner was treated less favorably 
than similarly situated persons outside the 
protected class. 

 

Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); Smith v. Georgia, 

684 F.2d 729 (11th Cir. 1982); Lee v. Russell County School 

Board, 684 F.2d 769 (11th Cir. 1984); and Holifield v. Reno, 

115 F.3d 1555, 1562 (11th Cir 1997). 

     30.  In this case, Petitioner has alleged that Respondent 

unlawfully discriminated against her on the basis of her race, 

sex and in retaliation for her earlier complaint of sexual 

harassment.   

     31.  As a Black female, Petitioner is a member of a 

protected class.  Additionally, Petitioner was qualified for the 

position to which Respondent assigned her.  However, the 

evidence did not demonstrate that she suffered an adverse 

employment action when she was terminated early from her 

 17



position by Respondent or that her resignation constituted a 

constructive discharge of Petitioner.   

     32.  Additionally, Petitioner did not establish that there 

were any individuals outside of her protected class who engaged 

in similar misconduct and who were not terminated by Respondent. 

     33.  The burden of proof is on Petitioner to identify a 

similarly situated employee who was treated more favorably 

despite having engaged in similar misconduct and who is outside 

of Petitioner’s protected class.  Davis v. City of Panama City, 

Fla., 510 F. Supp. 2d 671, 686 (N.D. Fla. 2007).  In making the 

comparison, the quality of the misconduct must rise to the level 

of being nearly identical.  See Maniccia v. Brown, 171 F.3d 

1364, 1368 (11th Cir. 1999) and Mayberry v. Vought Aircraft Co., 

55 F.3d 1086 (5th Cir. 1995).  Since Petitioner did not meet 

this burden, the Petition for Relief should be dismissed.  

 34.  Finally, the evidence did not demonstrate that 

Petitioner was retaliated against after complaining of sexual 

harassment by Mr. Shaw.  Respondent acted immediately on 

Petitioner’s complaint and transferred her to another store as 

she desired.  Respondent also investigated her charges and found 

no evidence to support her allegations; but counseled Mr. Shaw 

about his alleged conduct.  Respondent was not legally required 

to do more based on the lack of evidence to support Petitioner’s 

allegations.   
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     35.  Additionally, there was no evidence to demonstrate 

that the acts Petitioner alleged constituted harassment were 

intended to be either discriminatory or retaliatory.  Moving 

furniture was required of all account managers.  By her own 

testimony, Petitioner, like all employees, sometimes had help in 

moving such furniture.  Petitioner, also, had a tardiness 

problem and did not meet Respondent’s standard for collections.  

There was no competent evidence to support Petitioner’s 

allegations that other non-minority, male employees were treated 

differently than Petitioner.  Likewise, there was no competent 

evidence that Petitioner’s early termination was based on an 

unlawful employment practice against Petitioner or was a pretext 

to hide an unlawful employment practice.  Petitioner’s case was 

based on her speculation or belief that she was discriminated or 

retaliated against.  Such belief is insufficient to establish 

discrimination.  Based on this lack of evidence, Petitioner has 

not established a prima facie case of discrimination and the 

Petition for Relief should be dismissed. 

RECOMMENDATION 
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a Final Order dismissing the Petition for Relief 

with prejudice.  
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DONE AND ENTERED this 30th day of September, 2009, in 

Tallahassee, Leon County, Florida. 
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DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
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Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Division of Administrative Hearings 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SUSAN WALTERS, 
 
     Petitioner, 
 
vs. 
 
STERLING BALDWIN, B.A. AND 
BLACKWATER HOUSING CORPORATION, 
ET AL., 
 
 Respondents. 
                               

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 09-2805 

  
 

RECOMMENDED ORDER 
 

Pursuant to Notice, a formal hearing was conducted in this 

proceeding before Administrative Law Judge Diane Cleavinger of 

the Division of Administrative Hearings in Pensacola, Florida, 

on August 4, 2009. 

APPEARANCES 
 
     For Petitioner:  Susan Walters, pro se
                      112 Bartow Avenue 
                      Pensacola, Florida  32507 
 
     For Respondent:  Sterling Baldwin, B.A., pro se
                      Lakeview Center 
                      1813 North J Street, Building L 
                      Pensacola, Florida  32501 
                       
     For Respondent:  Dan D’Onofrio 
                      Blackwater Housing Corporation, 
                        Progressive Management of Milton and 
                        Boardwalk Apartments 
                      205 Brooks Street, Southeast, Suite 305 
                      Fort Walton Beach, Florida  32548 
 
 



STATEMENT OF THE ISSUE 
 

     Whether Petitioner was the subject of discrimination based 

on her race, sex or handicap in leasing her apartment from 

Respondents in violation of Sections 804d and 804f of Title VIII 

of the Civil Rights Act of 1968, as amended by the Fair Housing 

Act of 1988 and the Florida Fair Housing Act and Section 

760.23(2)(4), Florida Statutes (2008). 

PRELIMINARY STATEMENT 
 
     Petitioner filed a complaint with the U.S. Department of 

Housing and Urban Development (HUD) and the Florida Commission 

on Human Relations (FCHR), alleging that she was discriminated 

against based on her race, sex or handicap by the Respondents 

when the Respondents leased an apartment to her and imposed 

discriminatory terms, conditions, privileges, or services on 

Petitioner’s lease.   

     An investigation of the complaint was made by FCHR.  The 

Commission issued its determination that there was no reasonable 

cause to believe that a discriminatory housing practice had 

occurred in violation of Section 760.23(1), Florida Statutes 

(2008), or Sections 804d and 804f of Title VIII of the Civil 

Rights Act of 1968, as amended by the Fair Housing Act of 1988.  

Petitioner disagreed with FCHR’s determination and filed a 

Petition For Relief.  The case was forwarded to the Division of 
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Administrative Hearings to conduct a formal hearing on the 

matter.   

Contrary to clearly established law, FCHR did not make 

arrangements to preserve the testimony at the final hearing, 

either by sending a court reporter or a recording device with 

someone to operate it.  See § 120.57(1)(g), Fla. Stat.; Fla. 

Admin. Code R. 28-106.214; North Dade Security Ltd. Corp. v. 

Dept. of State, 530 So. 2d 1040 (Fla. 1st DCA 1988) and Poirer 

v. Dept. of Health & Rehab. Servs., 351 So. 2d 50 (Fla. 1st DCA 

1977).  The parties were informed of the agency’s policy to not 

provide an official means of preserving the testimony at the 

final hearing.  Neither party hired a court reporter to preserve 

the hearing.  At the hearing all parties elected to proceed with 

the hearing without preservation of the record.  Therefore, 

there is no record of the final hearing, except for exhibits, if 

any, received into evidence and this Recommended Order. 

During the hearing, Petitioner testified on her own behalf.  

Respondent, Sterling Baldwin, testified on his own behalf and 

presented the testimony of one witness.  Respondents, Blackwater 

Corporation, Progressive Management of Milton, Inc., and 

Boardwalk Apartments, were dismissed as parties. 

After the hearing, Petitioner filed a letter on August 4, 

2009 and a formal Proposed Recommended Order on September 9, 
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2009.  Respondent, Baldwin, did not file a proposed recommended 

order.   

FINDINGS OF FACT 

     1.  Petitioner is a white female with a mental impairment.  

As such, she is a member of a protected class. 

     2.  Boardwalk Apartments (Boardwalk) is a large apartment 

complex owned by Blackwater Housing Corporation (Blackwater) and 

managed by Progressive Management of Milton, Inc. (Progressive).  

Boardwalk leases 6 apartments to Lakeview Center.  Neither 

Blackwater, Progressive nor Boardwalk had any substantial 

contact with Petitioner.  Nor were any of these Respondents 

involved in the lease arrangement Petitioner had with Lakeview 

Center.  Because of this lack of involvement, Blackwater, 

Progressive and Boardwalk were dismissed as parties at the close 

of Petitioner’s case in chief. 

     3.  Lakeview Center leases its Boardwalk Apartments to its 

clients who qualify for services in its Independent Living 

Program.  In order to qualify to lease an apartment under the 

Independent Living Program, a person must have a major mental 

illness and be homeless.  The program is a therapeutic program 

with a housing component that is intended to help homeless, 

mentally-ill clients of Lakeview learn and attain independent 

living skills.  If a person qualifies for the program, he or she 

enters into a contract and a lease with Lakeview Center that 
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requires the tenant to clean and maintain the apartment he or 

she leases.  All the apartments at Boardwalk could be leased to 

two clients at one time. 

     4.  During the time relevant to this proceeding, the 

Lakeview apartments at the Boardwalk Apartment complex were 

leased to six tenants.  Like Petitioner, all six tenants were 

female, White, and had a mental disability.  In fact, the only 

tenants that Lakeview can provide housing to under its 

Independent Living Program are homeless individuals with a 

mental impairment. 

 5.  On November 7, 2008, Petitioner applied to rent a unit 

through the Lakeview Center Independent Living Program and was 

accepted.  She entered into the standard contract and lease used 

by Lakeview Center in its Independent Living Program.  As with 

all of Lakeview’s tenants, the contract required Petitioner to 

clean and maintain the apartment. 

 6.  The apartment at the Boardwalk Apartment complex 

assigned to Petitioner was newly renovated and relatively clean.  

One other Lakeview client was living in the apartment.   

 7.  Petitioner did not provide any credible evidence to 

support that the apartment was filthy or that she was given or 

held to different terms and conditions than other residents of 

the Independent Living Program based on her race, sex, color or 

disability.  Indeed, her roommate lived in the apartment under 
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the same terms and conditions that Petitioner lived in the 

apartment.  Petitioner did not present any evidence regarding 

any of the other tenants’ terms and/or conditions relative to 

their apartments. 

 8.  Petitioner, simply, did not like the condition of her 

apartment, refused to clean the apartment and, the next day, 

declined to stay in the apartment.   

     9.  Petitioner’s other complaint was that she did not like 

the way she was treated by Mr. Baldwin, who coordinates 

Lakeview’s Independent Living Program.  She thought he was 

extremely rude to her.  However, there was no evidence that 

demonstrated Petitioner was treated differently than any of the 

other Lakeview clients in the Independent Living Program with 

whom Mr. Baldwin works.   

     10.  Given the lack of evidence in this case and the fact 

that all of Lakeview’s tenants at the Boardwalk apartments were 

mentally handicapped and the same race and sex as Petitioner, 

Petitioner has failed to demonstrate that Respondent 

discriminated against her on the basis of her race, sex or 

handicap.  Therefore, the Petition for Relief should be 

dismissed. 
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CONCLUSIONS OF LAW 

11.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  § 120.57(1), Fla. Stat. (2009).   

12.  Under Florida’s Fair Housing Act (“Act”), Sections 

760.20 through 760.37, Florida Statutes (2008), it is unlawful 

to discriminate in the sale or rental of housing.  Section 

760.23 states, in part:   

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion. 
 

13.  In cases involving a claim of rental housing 

discrimination, the complainant has the burden of proving a 

prima facie case of discrimination by a preponderance of the 

evidence.  A prima facie showing of rental housing 

discrimination can be made by establishing that the complainant 

applied to rent an available unit for which he or she was 

qualified, the application was rejected, and, at the time of 

such rejection, the complainant was a member of a class 

protected by the Act.  See Soules v. U.S. Dept. of Housing and 

Urban Development, 967 F.2d 817, 822 (2d Cir. 1992).  Failure to 

establish a prima facie case of discrimination ends the inquiry.  

See Ratliff v. State, 666 So. 2d 1008, 1013 n.7 (Fla. 1st DCA 
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1996), aff’d, 679 So. 2d, 1183 (Fla. 1996)(citing Arnold v. 

Burger Queen Systems, 509 So. 2d 958 (Fla. 2d DCA 1987)).   

14.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the Respondent to 

articulate some legitimate, nondiscriminatory reason for its 

action.  If the Respondent satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the Respondent is, in fact, merely a 

pretext for discrimination.  See Massaro v. Mainlands Section 1 

& 2 Civic Ass’n, Inc., 3 F.3d 1472, 1476 n.6 (11th Cir. 1993), 

cert. denied, 513 U.S. 808, 115 S. Ct. 56, 130 L. Ed. 2d 15 

(1994)(“Fair housing discrimination cases are subject to the 

three-part test articulated in McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).”); 

Secretary, U.S. Dept. of Housing and Urban Development, on 

Behalf of Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990)(“We agree with the ALJ that the three-part burden of proof 

test developed in McDonnell Douglas [for claims brought under 

Title VII of the Civil Rights Act] governs in this case 

[involving a claim of discrimination in violation of the federal 

Fair Housing Act].”).  Pretext can be shown by inconsistencies 

and/or contradictions in testimony.  Blackwell, supra; Woodward 

v. Fanboy, L.L.C., 298 F.3d 1261 (11th Cir. 2002); Reeves v. 

Sanderson Plumbing Products, Inc., 530 U.S. 133, 120 S. Ct. 
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2097, 147 L. Ed. 2d 105 (2000).  "Discriminatory intent may be 

established through direct or indirect circumstantial evidence."  

Johnson v. Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).   

15.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  King v. La Playa-De Varadero 

Restaurant, No. 02-2502, 2003 WL 435084 (Fla. DOAH 

2003)(Recommended Order).   

     16.  However, "[D]irect evidence of intent is often 

unavailable."  Shealy v. City of Albany, Ga., 89 F.3d 804, 806 

(11th Cir. 1996).  For this reason, those who claim to be 

victims of discrimination "are permitted to establish their 

cases through inferential and circumstantial proof."  Kline v. 

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  

On the other hand, proof that, in essence, amounts to no more 

than mere speculation and self-serving belief on the part of the 

complainant concerning the motives of the Respondent is 

insufficient, standing alone, to establish a prima facie case of 

intentional discrimination.  See Lizardo v. Denny's, Inc., 270 

F.3d 94, 104 (2d Cir. 2001)("The record is barren of any direct 

evidence of racial animus.  Of course, direct evidence of 

discrimination is not necessary . . . .  However, a jury cannot 

infer discrimination from thin air.  Plaintiffs have done little 

more than cite to their mistreatment and ask the court to 
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conclude that it must have been related to their race.  This is 

not sufficient.")(citations omitted.); Reyes v. Pacific Bell, 21 

F.3d 1115 (Table), 1994 WL 107994 *4 n.1 (9th Cir. 1994)("The 

only such evidence [of discrimination] in the record is Reyes's 

own testimony that it is his belief that he was fired for 

discriminatory reasons.  This subjective belief is insufficient 

to establish a prima facie case."); Little v. Republic Refining 

Co., Ltd., 924 F.2d 93, 96 (5th Cir. 1991)("Little points to his 

own subjective belief that age motivated Boyd.  An age 

discrimination plaintiff's own good faith belief that his age 

motivated his employer's action is of little value."); Elliott 

v. Group Medical & Surgical Service, 714 F.2d 556, 567 (5th Cir. 

1983)("We are not prepared to hold that a subjective belief of 

discrimination, however genuine, can be the basis of judicial 

relief."); Jackson v. Waguespack, No. 1-2972, 2002 U.S. Dist. 

LEXIS 20864, 2002 WL 31427316 (E.D. La. 2002)("[T]he Plaintiff 

has no evidence to show Waguespack was motivated by racial 

animus.  Speculation and belief are insufficient to create a 

fact issue as to pretext nor can pretext be established by mere 

conclusory statements of a Plaintiff that feels she has been 

discriminated against.  The Plaintiff's evidence on this issue 

is entirely conclusory, she was the only black person seated 

there.  The Plaintiff did not witness Defendant Waguespack make 

any racial remarks or racial epithets."); Coleman v. Exxon 
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Chemical Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 

2001)("Plaintiff's conclusory, subjective belief that he has 

suffered discrimination by Cardinal is not probative of unlawful 

racial animus."); Cleveland-Goins v. City of New York, No. 99-

Civ. 1109, 1999 U.S. Dist. LEXIS 13255, 1999 WL 673343 (S.D. 

N.Y. 1999)("Plaintiff has failed to proffer any relevant 

evidence that her race was a factor in defendants' decision to 

terminate her.  Plaintiff alleges nothing more than that she 

'was the only African-American man [sic] to hold the position of 

administrative assistant/secretary at Manhattan Construction.' 

(Compl.¶ 9.)  The Court finds that this single allegation, 

accompanied by unsupported and speculative statements as to 

defendants' discriminatory animus, is entirely insufficient to 

make out a prima facie case or to state a claim under Title 

VII."); Umansky v. Masterpiece International Ltd., No. 96–Civ. 

2367, 1998 U.S. Dist. LEXIS 11775, 1998 WL 433779 (S.D. N.Y. 

1998)("Plaintiff proffers no support for her allegations of race 

and gender discrimination other than her own speculations and 

assumptions.  The Court finds that plaintiff cannot demonstrate 

that she was discharged in circumstances giving rise to an 

inference of discrimination, and therefore, has failed to make 

out a prima facie case of race or gender discrimination."); and 

Lo v. F.D.I.C., 846 F. Supp. 557, 563 (S.D. Tex. 1994)("Lo's 
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subjective belief of race and national origin discrimination is 

legally insufficient to support his claims under Title VII."). 

     17.  In order to establish the elements of a case of 

discrimination involving the terms, conditions or privileges 

related to the lease of an apartment, the following must be 

proven: 

1)  Petitioner belongs to a protected class;   
2)  Petitioner was qualified, ready, willing 
and able to continue occupancy consistent 
with the terms and conditions offered by 
Respondent; 
3)  the apartment was not leased to the 
Petitioner, and 
4)  Respondent entered into leases with 
other similarly-situated people who were not 
members of Petitioner’s protected class.   
 

     18.  In order to prove the elements of a case of 

discrimination in the provision of services or facilities, the 

following must be proven: 

1)  Does the Petitioner belong to a 
protected class 
2)  Was the Petitioner qualified, ready, 
willing, and able to receive services or use 
facilities consistent with the terms and 
conditions offered by the Respondent 
3)  Did the Respondent receive services, or 
attempt to use facilities consistent with 
the terms and conditions applicable to all 
person who were qualified or eligible for 
services or use of facilities 
4)  Did the Respondent willfully fail or 
refuse to provide services, or permit use of 
the facilities under the same terms and 
conditions to the Petitioner that were 
applicable to all person who were qualified 
or eligible for services or use of 
facilities 
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5) After the Petitioner was denied the 
services or facilities, did the Respondent 
provide similar services or facilities to 
similarly-situated persons who were not 
members of Petitioner’s protected class.  
 

19.  In this case, Petitioner provided no evidence that she 

was discriminated against on the basis of her race, sex or 

handicap.  Indeed, the evidence demonstrated that other tenants 

that leased apartments at Boardwalk from Lakeview Center were 

the same race, sex and handicap as Petitioner.  The evidence, 

also, demonstrated that Petitioner was not denied an apartment, 

but did lease an apartment from Respondent under the same terms 

and conditions as Lakeview’s other tenants.  Moreover, there was 

an utter lack of evidence regarding the comparative living 

conditions in Lakeview’s other apartments.  There was also an 

utter lack of evidence that Petitioner’s interactions with 

Mr. Baldwin were discriminatory.  Petitioner’s firm belief that 

she was discriminated against is insufficient to establish a 

prima facie case of discrimination in housing.  Therefore, the 

Petition for Relief should be dismissed. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a Final Order dismissing the Petition of Relief. 
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DONE AND ENTERED this 28th day of September, 2009, in 

Tallahassee, Leon County, Florida. 

S                             
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 28th day of September, 2009. 
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Dan D’Onofrio 
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205 Brooks Street, Southeast, Suite 305 
Fort Walton Beach, Florida  32548 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 
 

 14



Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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