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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ALBERT L. PREVATT, SR., 
 
     Petitioner, 
 
vs. 
 
COUNTY OF VOLUSIA, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-4911 

  
RECOMMENDED ORDER 

 Upon proper notice this cause came on for formal hearing 

before P. Michael Ruff, a duly-designated Administrative Law 

Judge of the Division of Administrative Hearings, on April 22, 

2009, in Deland, Florida.  The appearances were as follows:  

APPEARANCES 

 For Petitioner:  Clifford J. Geismar, Esquire 
                      Law Offices of Clifford J. Geismar, P.A. 
                      Crealde Executive Center 
                      2431 Aloma Avenue, Suite 150 
                      Winter Park, Florida  32792 
 
 For Respondent:  Nancye R. Jones, Esquire 
                      County of Volusia 
                      123 West Indiana Avenue 
                      Deland, Florida  32720 

STATEMENT OF THE ISSUE 

     The issue to be resolved in this proceeding concern whether 

the Petitioner was terminated from employment with the 

Respondent because of his race.  The Petitioner alleges that the 



Respondent discriminated against him by engaging in disparate 

treatment and retaliation, in violation of Section 760.10, 

Florida Statutes (2007).  

PRELIMINARY STATEMENT 

 This cause arose on March 26, 2008, when the Petitioner 

filed a complaint with the Florida Commission On Human Relations 

(Commission) in which he alleged that the Respondent had 

unfairly disciplined and suspended him because of his race 

(white) and then retaliated against him, for objecting to his 

treatment, by terminating his employment.  A determination of no 

cause was issued by the Commission on or about September 18, 

2008. 

 The Petitioner filed a Petition for Relief from the alleged 

unlawful employment practice on September 26, 2008 and filed an 

amended petition on October 20, 2008.  The matter was referred 

to the Division of Administrative Hearings and the undersigned 

Administrative Law Judge to conduct a formal proceeding and 

submit a Recommended Order to the Commission.   

 The formal hearing was duly noticed and held on April 22, 

2009.  The Petitioner filed a Motion to Dismiss before the 

hearing, alleging that the Respondent had not stated a prima 

facie case for relief.  The motion was denied without prejudice 

at the outset of the formal hearing. 
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 The cause came on for hearing and the Petitioner presented 

the testimony of five witnesses and had five exhibits admitted 

into evidence.  The Respondent presented the testimony of one 

witness and had four exhibits admitted into evidence.  The 

Respondent advanced a motion in the nature of a motion for 

directed verdict or for dismissal at the conclusion of the 

Petitioner's case.  The motion was taken under advisement and 

the remainder of the hearing was conducted and concluded.   

 Upon conclusion of the hearing a transcript of the 

proceeding was ordered and filed with the Division on May 14, 

2009, the parties agreed to an extended time schedule for 

submission of proposed recommended orders, which were timely 

submitted.  The proposed recommended orders have been considered 

in the rendition of this Recommended Order.  

FINDING OF FACT 

 1.  The Petitioner, Albert L. Prevatt, Sr., was employed 

with the Respondent, the Volusia County Department of 

Corrections (Department), as a Certified Correctional Officer.  

In July 2007, inmate Ronald Williams filed a complaint against 

the Petitioner, alleging that he had made a racial slur or 

comment directed toward Williams.  A number of other inmates 

purportedly were present in the cell block at the time of the 

alleged racial comment and completed written witness statements 

as to what they had heard or observed. 
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 2.  Cindy Clifford was the Director of the Department of 

Corrections and ordered an Internal Affairs investigation 

concerning the matter.  Investigator Captain Ken Modzelewski was 

assigned to conduct the investigation into the inmate's 

allegation.  The Petitioner was notified of the investigation 

and notified to appear for an interview to address the matter.  

The Petitioner was given notice of the Correctional Officers' 

Bill of Rights with his initial notice of the internal 

investigation. 

 3.  The Petitioner failed to attend the interview and 

failed to notify the Internal Affairs Unit or any of his 

supervisors that he would not appear for the interview.  In 

fact, the Petitioner had suffered a dental emergency while at 

work on the day of the interview, which his supervisor was aware 

of.  The Petitioner admitted however that he did not inform his 

supervisor of his scheduled Internal Affairs interview that day.  

The Petitioner also did not contact the Internal Affairs Unit 

after the fact to explain his failure to appear. 

 4.  The Petitioner went on vacation until August 12, 2007, 

and was unavailable for an interview.  This tolled the statutory 

45 day requirement for an Internal Affairs investigation to be 

completed.  Upon his return, a second interview was scheduled 

for August 23, 2007.  This was to be the Petitioner's 

opportunity to address the inmate's racial comment allegations.  
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He was notified in writing of the date and time and again did 

not appear for the interview at the scheduled time. 

     5.  After the Petitioner failed to appear for the second 

interview scheduled, Captain Modzelewski drafted a memorandum to 

Director Clifford, dated August 23, 2007.  In that memorandum he 

requested that the Internal Affairs investigation be  

re-assigned due to the Petitioner's two acts of insubordination 

in failing to appear at the scheduled interviews.  Captain 

Modzelewski noted in the memorandum that the actions by the 

Petitioner constituted sustained acts of insubordination, was a 

pattern of behavior he had exhibited in a previous Internal 

Affairs investigation and subjected the Petitioner to 

disciplinary action up to and including termination. 

 6.  The investigation was re-assigned to Captain Nikki 

Dofflemyer, who is an officer with the Internal Affairs Unit of 

the Department.  She interviewed the Petitioner on September 4, 

2007.  The Petitioner at that time admitted saying to inmate 

Williams, "You can grab a rope and call the Pope."  The 

Petitioner also provided a note to Captain Dofflemyer from 

inmate Anthony Pletcher which purported to clear him of 

Williams' allegations concerning the purported racial slur or 

comment. 

 7.  The Petitioner asked Captain Dofflemyer to interview 

Pletcher.  Captain Dofflemyer interviewed Pletcher, who was then 
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no longer in custody.  At the interview on September 5, 2007, 

she obtained the name of another inmate, Shawn Jones, who 

purportedly was contacted by the Petitioner to write a letter 

exonerating the Petitioner.  Pletcher told Captain Dofflemyer 

that the Petitioner had, in fact, made the racial comment, but 

had asked Pletcher to write the exculpatory note.  Pletcher 

stated that the note was untrue but that the Petitioner asked 

him to write it because the Petitioner was in trouble. 

 8.  Captain Dofflemyer interviewed inmate Jones on 

September 6, 2007, while Jones was still in custody.  According 

to Jones the Petitioner entered the unit where Jones was housed 

on September 11, 2007, in the "Branch Jail."  This was not the 

Petitioner's normal duty station.  The Petitioner was off-duty 

at the time.  Although off-duty, the Petitioner was in uniform 

and he had the inmate removed from his cell so the Petitioner 

could speak with him.  The conversation with the inmate was 

interrupted by the Lieutenant in charge of the Branch Jail, who 

removed the Petitioner from the premises. 

 9.  The Petitioner was advised that he was not to go to the 

Branch Jail where inmate Jones was housed, until the 

investigation was complete.  That was not the Petitioner's work 

assignment area anyway and so this action did not preclude him 

from doing his job as a corrections officer.   
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 10.  An interview with the Petitioner was scheduled by 

Captain Dofflemyer, for the Petitioner to explain his actions of 

September 11, 2007.  The Petitioner was given a written notice 

and directed to appear for the interview, but failed to do so. 

 11.  The Petitioner filed a grievance with Director 

Clifford, in which he alleged he was being subjected to a 

hostile work environment by being escorted out of the 

correctional facility and directed not to return, pending the 

outcome of the investigation.  Director Clifford responded to 

the grievance and determined that the directive to the 

Petitioner to refrain from entering the Branch Jail during the 

investigation was appropriate and did not constitute the 

imposition of a hostile work environment.   

 12.  The Internal Affairs investigation was concluded and a 

final report to Director Clifford was made on October 10, 2007.  

The investigation sustained charges of:  three counts of 

insubordination, tampering with a witness, use of violent, 

profane, provocative or offensive language, perjury in an 

official proceeding, and/or knowingly giving false statements to 

supervisors or other officers.  Because the violations were 

sustained, according to the Internal Affairs investigation Final 

Report, Director Clifford issued a Notice of Intent to Terminate 

the Petitioner.  The notice provided him three days to respond 

to all charges, pursuant to the Code of Ordinances of Volusia 
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County and the Volusia County Merit Rules and Regulations.  The 

Petitioner did not provide any additional evidence or 

information to cause the Director to change her decision that 

termination was an appropriate disciplinary action for the 

violations of policies and laws that had been sustained as a 

result of the investigation.  The Petitioner was given a Notice 

of Dismissal, dated November 12, 2007, which again set forth the 

basis for the action. 

 13.  Based upon the conclusion that criminal laws had been 

violated, after consultation with the State Attorney's office, 

Captain Modzelewski submitted a complaint affidavit for review 

and possible criminal charges to the State Attorney.  Ultimately 

the State Attorney's office elected not to pursue the charges. 

 14.  The Petitioner exercised his right to an 

Administrative Review of the termination, and also filed a 

Petition for Writ of Certiori with the Circuit Court, which was 

denied.  He then pursued this formal proceeding.   

     15.  Subsequent to the Petitioner's termination, in March 

2008, a letter was received by the Respondent from the Florida 

Department of Law Enforcement (FDLE), notifying the Department 

that the Petitioner had made certain allegations against the 

Department of Corrections.  There is no evidence to show the 

Petitioner made any complaints against the Department to the 
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FDLE, or any other agency, prior to his termination or that the 

Respondent was ever aware of any such complaints. 

CONCLUSIONS OF LAW 

 16.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2008).  

 17.  Section 760.10, Florida Statutes (2007), prohibits 

discrimination against any person with respect to compensation, 

terms, conditions or privileges of employment, because of that 

person's race or gender.  Florida courts have determined that 

Federal case law applies to claims arising under the Florida 

Civil Rights Act, Chapter 760 Florida Statutes; therefore, the 

United States Supreme Court's instructive decision regarding 

burden of proof set forth in McDonnell-Douglas Corp. v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2nd 668 (1973), applies 

to employment discrimination claims arising under the above-

cited section.  See Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).   

 18.  Under the McDonnell-Douglas proof analysis, the 

Petitioner has the burden of establishing a prima facie case of 

unlawful discrimination.  The standard of proof is by 

preponderance of the evidence.  In order to do that the 

Petitioner must establish that the Respondent acted with a 

discriminatory motive.  That can be established either by direct 
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or circumstantial evidence of discriminatory intent.  Direct 

evidence of discriminatory intent is usually established through 

comments made by employers or supervisors that show 

discriminatory motive and are related to the employment decision 

at issue, both causally and temporally.  Carter v. City of 

Miami, 807 F.2d 578 (11th Cir. 1989).  No evidence was presented 

by the Petitioner of any discriminatory remarks or comments made 

by Director Clifford, the person ultimately responsible for the 

termination decision nor by any other supervisory personnel. 

 19.  In order to prove intentional discrimination, the 

Petitioner must establish that the Respondent intentionally 

discriminated against him by terminating him because of his 

race.  There is no basis in the law for a court or 

Administrative Law Judge to question or second-guess a decision 

to terminate a Petitioner, unless there is evidence of 

discriminatory intent underlying that termination.  As stated in 

the case of Chapman v. A.I. Transport, 229 F.3d 1012, 1031 (11th 

Cir. 2000):  

     Federal courts do not sit as a super- 
personnel department that reexamines an 
entity's business decisions . . . No matter 
how mistaken the firm's managers, the (Civil 
Rights Act) does not interfere.  Rather our 
inquiry is limited to whether the employer 
gave an honest explanation of its behavior 
(citations omitted).   
 
     An "employer may fire an employee for a 
good reason, a bad reason, a reason based on 
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erroneous facts, or for no reason at all as 
long as its action is not for a 
discriminatory reason."  NIX v. WLCY 
Radio/Rahall Communications, 738 F.2d 1181, 
1187 (11th Cir. 1984). 
 
 

The Racial Discrimination Claim 

     20.  The Petitioner maintains that he was terminated 

because of racial discrimination, asserting that the Respondent 

engaged in disparate treatment and retaliation.  In order to 

establish a prima facie case of racial discrimination based on 

disparate treatment, the Petitioner must show:  (a) that he 

belongs to a protected class; (b) that he was subjected to an 

adverse employment action; (c) that he was qualified for his 

position; and (d) that the Respondent treated similarly-situated 

employees outside the protected class more favorably.  See 

Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

 21.  If a prima facie case is established, the burden then 

shifts to the Respondent, as the employer, to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-discriminatory reason.  

If the employer rebuts the prima facie case, the burden then 

shifts back to the Petitioner to show, by a preponderance of the 

evidence, that the Respondent's stated reasons for its adverse 

employment decision were pretextual  See Texas Department of 
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Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2nd 207 (1981). 

 22.  Even if the trier of fact determines that the reasons 

put forward by the Respondent justifying its employment action 

taken are untrue, the ultimate burden of persuasion still 

remains with the Petitioner to prove the ultimate question of 

whether the Respondent intentionally discriminated against the 

Petitioner, as to one or more of the statutorily recognized 

types of discrimination.  Simply disbelieving the employer's 

version of events or reasons is not enough; the fact-finder must 

also believe the explanation by the Petitioner of intentional 

discrimination.  See St. Mary's Honor Center v. Hicks, 509 U.S. 

502, 522 (1993).   

 23.  In cases involving alleged racial bias and the 

application of discipline for violation of work rules, the 

Petitioner, who must be a member of the protected class, must 

demonstrate: (1) That he did not violate the work rule, or (2) 

that he engaged in misconduct similar to that of a person 

outside of the protected class and that the disciplinary 

measures enforced against him were more severe than those 

enforced against other persons, outside the protected class, who 

engaged in similar conduct.  McCalister v. Hillsborough County 

Sheriff, 211 F. Appx. 883 (11th Cir. 2006), Jones v. Gerwens, 

874 F.2d 1534, 1540 (11th Cir. 1989).  A petitioner is 
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similarly-situated to another employee only if "the quantity and 

quality of the comparator's misconduct (are) nearly identical. . 

. " Burke-Fowler v. Orange County, Fla., 447 F.3d 1319, 1323 

(11th Circuit 2006); citing Maniccia v. Brown, 171 F.3d 1364, 

1368 (11th Cir. 1999). 

 24.  Petitioner has established that he is a member of a 

protected group, a white male.  He also established that he was 

subjected to an adverse employment action because he was 

terminated from his job.  He presented no evidence, however, 

that his race played a part in his termination.  There is no 

persuasive evidence to show that any similarly-situated employee 

outside his protected class, who engaged in nearly identical 

conduct, was treated more favorably by the Respondent with 

respect to disciplinary action.  

 25.  The Petitioner presented evidence that he asserts 

established that his termination was the result of disparate 

treatment.  The evidence offered showed that there were two 

instances when an African-American employee of the Department 

violated a rule or policy and was subjected to a lesser 

punishment.  In one case, the employee committed one act of 

insubordination and nothing more, and received a written 

reprimand.  This is not comparable to the Petitioner's multiple 

acts of insubordination, as well as numerous other sustained 

serious violations. 
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 26.  In the second situation, an African-American employee 

admitted to failing to properly document rounds made while on 

duty and received a penalty less than that received by the 

Petitioner.  Here again, the misconduct committed by the 

African-American officer was not "nearly identical" to that of 

the Petitioner. 

 27.  The Petitioner also presented evidence that three 

Hispanic officers were accused of sexual battery by an inmate.  

All allegations against these officers, however, were determined 

to be unfounded or unsubstantiated after an Internal Affairs 

investigation.  Thus no disciplinary action was taken against 

them.  Clearly, this case is not comparable to the Petitioner's 

for purposes of a disparate treatment claim.  In other words, 

those three officers were found not to have committed the 

violative conduct at all, so they could not be similarly-

situated to the Petitioner.  Since the Petitioner has failed to 

establish this element, he has not established a prima facie 

case of employment discrimination. 

 28.  Assuming arguendo that a prima facie case had been 

made, the Respondent presented evidence of legitimate, non-

discriminatory reasons for terminating the Petitioner.  The un-

rebutted evidence presented by the Respondent established that 

the Petitioner was terminated for multiple violations of 

Department policies and Volusia County rules and regulations. 
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 29.  The Petitioner contends that he was not afforded the 

opportunity of a "valid" investigation and that the Corrections 

Officers Bill of Rights was violated.  The Petitioner claims 

that had the investigation been performed differently, a 

different conclusion might have been reached. 

 30.  The Respondent initiated its investigation based on a 

written complaint from an inmate, not an uncommon occurrence in 

a correctional setting.  From the inception of the 

investigation, however, the Petitioner's own actions determined 

the outcome.  He repeatedly failed to appear, or provide an 

explanation for failing to appear, for his interviews, which 

were being conducted in an attempt to get his "version of the 

events in question."  He went on vacation during the 

investigation, precluding the investigation from being timely 

completed.  When he was finally interviewed, he provided the 

names of a witness and former inmate who he claimed would 

exonerate him, only to have that witness further implicate the 

Petitioner when the witness was interviewed.  He then contacted 

a witness, an inmate, while in uniform off-duty, in a place 

where he had no right to be.  This created an appearance of an 

attempt to tamper with or influence the testimony of the 

witness.  

 31.  The Respondent offered legitimate, non-discriminatory 

reasons for the actions involved in the investigation.  The 
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Petitioner's claims that this demonstrates discrimination 

against him are no more than subjective beliefs by the 

Petitioner.  The preponderant evidence indicates that the 

Respondent did not commit an unlawful employment practice. 

 The Retaliation Claim 

 32.  The Petitioner contends he was retaliated against for 

either filing a grievance alleging a hostile work environment or 

for submitting a complaint to the FDLE regarding the Department 

of Corrections, on January 16, 2008. 

 33.  In order to establish a prima facie case for 

retaliation, a petitioner or plaintiff must show that he engaged 

in a statutorily protected activity, that an adverse employment 

action occurred, and that the adverse action was causally-

related to the petitioner or plaintiff's protected activities.  

See Little v. United Technologies, 103 F.3d 956, 959 (11th Cir. 

1997) and Wentz v. Maryland Casualty Company, 869 F.2d 1153, 

1155, (8th Cir. 1989).  

 34.  By the time the Petitioner filed a grievance claiming 

that his banishment from one of the facilities of the Department 

created a hostile work environment, he had already committed all 

the acts of misconduct which were the basis for his termination.  

He presented no evidence, direct or circumstantial, that he was 

terminated for filing a grievance. 
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 35.  Concerning the purported complaint to FDLE, the 

unrefuted evidence was that the Petitioner's letter to FDLE was 

dated January 16, 2008, and that the department of Corrections 

was not notified of it until March of 2008.  The Petitioner was 

terminated in November 2007, well before the Petitioner had 

contacted FDLE, by his own admission.  Notwithstanding this time 

and notice issue, there was no evidence that the action taken 

was in retaliation for any complaint made by the Petitioner. 

 36.  The Petitioner thus did not establish a causal link 

between any claimed protected activity and the adverse 

employment action taken against him.  He has not proven any 

claim here, because he cannot establish a connection between any 

protected activity and his termination.  He did not prove that 

the county's reason for termination was pretextual. 

 37.  Even assuming a prima facie case of retaliation could 

be made, the burden shifts to the Respondent to produce a 

legitimate, non-retaliatory reason for the adverse employment 

decision.  E.E.O.C. v. Reichhold Chems., Inc., 988 F.2d 1564 

(11th Cir., 1993) and U.H.L. v. Zalk Josephs Fabricators, Inc., 

121 F.3d 1133, 1136, (7th Cir. 1997).  Even if the Petitioner 

had established a prima facie case of retaliation, the 

Respondent came forward with a legitimate, non-discriminatory 

reason for the Petitioner's termination.  As previously stated, 

the Petitioner was terminated for multiple, serious violations 
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of the Department's rules and policies.  The preponderant 

evidence shows that the Respondent believed the violations, 

which it knew were sustained by the results of the Internal 

Affairs investigation, and thus determined that they justified 

termination.  These are legitimate, non-discriminatory reasons 

for the Petitioner's termination. 

 38.  Once this burden of going forward with a legitimate 

non-discriminatory reason was met, it became incumbent upon the 

Petitioner to prove that the proffered reason was a pretext for 

what actually amounted to discrimination based on retaliation. 

Even if a causal link between the protected activity and the 

adverse employment action was established, this simply enabled 

the Petitioner to overcome the initial hurdle of having to make 

a prima facie case of retaliation.  It did not relieve him of 

the burden of overcoming the legitimate reason articulated by 

the Respondent, which he failed to do.  See Simmons v. Camden 

County Board of Education, 757 F.2d 1187, 1189 (11th Cir. 1985)   

 39.  In summary, the Petitioner has not proven intentional 

discrimination.  The Petitioner has not established that the 

termination of employment was based on any discriminatory intent 

based upon the Petitioner's race, nor based upon any intent to 

effect retaliation against the Petitioner.  Rather, it was 

because of the legitimate determination made by the Respondent 

that the Petitioner had violated the work rules and policies 
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mentioned above, and that such was an appropriate cause for 

termination.  Whether or not that view of the results of the 

investigation was true, there was absolutely no proof that the 

reason the termination of employment was effected was in any way 

related to discrimination based on race, or based upon 

retaliation, for the reasons found and concluded above.   

 RECOMMENDATION 

     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED that a Final Order be entered by the Florida 

Commission on Human Relations denying the Amended Petition for 

Relief in its entirety. 

DONE AND ENTERED this 3rd day of August, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of August, 2009. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Nancye R. Jones, Esquire 
County of Volusia 
123 West Indiana Avenue 
Deland, Florida  32720 
 
Clifford J. Geismar, Esquire 
Law Offices of Clifford J. Geismar, P.A. 
Crealde Executive Center 
2431 Aloma Avenue, Suite 150 
Winter Park, Florida  32792 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ANDREA C. QUINTERO, 
 
     Petitioner, 
 
vs. 
 
PUBLIX SUPERMARKET, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-1238 

  
RECOMMENDED ORDER 

 Upon due notice, a disputed-fact hearing was held in this 

case on June 11, 2009, in Green Cove Springs, Florida, before 

Ella Jane P. Davis, a duly-assigned Administrative Law Judge of 

the Division of Administrative Hearings.  

APPEARANCES 

 For Petitioner:  Andrea Quintero, pro se 
                      201 N. Vermont Avenue 
                      Green Cove Springs, Florida  32043 
 
 For Respondent:  Bridget D. Escobar, Esquire 
                      Edmund J. McKenna, Esquire 
                      Ford & Harrison, LLP 
                      101 East Kennedy Boulevard, Suite 900 
                      Tampa, Florida  33602 

STATEMENT OF THE ISSUES 

 Whether Respondent Employer committed a discriminatory 

employment practice against Petitioner by terminating her, based 

upon her national origin, age, or sex, or in retaliation for 

complaints of harassment or discrimination, and whether 



Petitioner was subjected to a hostile work environment based 

upon her national origin or sex. 

PRELIMINARY STATEMENT 

 Petitioner timely-filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) on March 5, 2008. 

Following a February 5, 2009, Determination : No Cause, 

Petitioner timely-filed a Petition for Relief.   

 The cause was referred to the Division of Administrative 

Hearings (DOAH) on or about March 10, 2009.  DOAH’s file 

reflects all pleadings, notices, and orders intervening before 

the final disputed-fact hearing on June 11, 2009.  The case was 

originally assigned to Administrative Law Judge 

T. Kent Wetherell, II, who entered all orders preceding final 

hearing, but final hearing was conducted by the undersigned.   

 Although required by law and custom to provide a means of 

preserving the record herein, FCHR abrogated that duty and 

obligation by failing to provide audio tape, CD, or video 

recording of the June 11, 2009, disputed-fact hearing, and by 

failing to provide a court reporter.  Respondent hired a court 

reporter, and a Transcript was produced.  The Transcript will be 

transmitted to FCHR with this Recommended Order and all 

exhibits.   

     FCHR also abrogated its duty and obligation under the 

Federal Civil Rights Act, Florida case law, and Section 90.606, 
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Florida Statutes, to provide an interpreter upon Petitioner’s 

request.  However, Petitioner provided her own interpreter, 

Lina Correa (phonetic).  Ms. Correa was examined by the 

undersigned under oath and accepted as qualified to interpret, 

over objection by Respondent.  She was then sworn to interpret 

for Petitioner. 

 At hearing, Petitioner testified on her own behalf and had 

Exhibits P-1 (Composite), P-2A and P-2B admitted in evidence.1/  

Respondent presented the oral testimony of Rick Henning, Brian 

Howell, Matthew Kakas, Chris Jacobs, Marsha Foxwell and Qianyu 

Albiecht (a/k/a Vivian Albrecht).  Respondent had Exhibits R-1, 

through R-11, admitted in evidence. 

 On June 18, 2009, an Evidentiary Order was entered, whereby 

Petitioner’s Exhibit 2B, a CD of an unemployment compensation 

hearing, was admitted in evidence.  (See June 18, 2009, 

Evidentiary Order and TR 63-68; 119-121.) 

 A Transcript was filed on June 26, 2009.  Despite being 

provided with a Post-hearing Order describing how to research 

and prepare a proposed recommended order, Petitioner did not 

file one.  Respondent’s Proposed Recommended Order, timely-filed 

July 6, 2009, has been considered in the preparation of this 

Recommended Order.   
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FINDINGS OF FACT 

 1.  At all times material, Petitioner was an Hispanic 

female over 50 years of age.  Her national origin is “Cuban.” 

 2.  Respondent is a Florida corporation operating a chain 

of retail grocery stores throughout the State of Florida. 

 3.  On May 4, 2005, Store Manager Rick Henning hired 

Petitioner to work in the “deli” at Store 502.   

 4.  All of Respondent’s employees bear the title, 

“Associate.”  Respondent issues an Associate Handbook to all 

employees upon initial hire. 

 5.  The Handbook contains a Formal Complaint Procedure, the 

material portion of which provides: 

Policy Statement on Harassment, Including 
Sexual Harassment:  We at Publix Super 
Markets share the belief that each of us 
should be able to work in an environment 
free of discrimination and any form of 
harassment, including harassment based on 
race, color, religion, age, gender, 
pregnancy, sexual orientation, national 
origin, disability, or marital status.  
Harassment based on any of these factors 
will not be tolerated.  [I]n order for the 
Company to deal with the problem of 
[discrimination/harassment], offensive 
conduct or situations must be reported to 
the correct person.  If you work in a store 
and want Publix to address your concern, you 
must report it to your Store Manager, 
District Manager, or Associate Relations 
Specialist. . . . These individuals are 
trained to properly handle such complaints.  
Formal complaints may also be lodged with 
the Manager of Equal Employment Opportunity 
(MEEO) through the Formal Complaint 
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Procedure.  If you choose to use these 
complaint resolution procedures, you’ll be 
treated courteously.  Your complaint will be 
handled as swiftly and as confidentially as 
practical in light of the need to remedy the 
problem.  Registering the complaint will in 
no way be used against you, nor will it have 
adverse effect on your employment.  
(Emphasis supplied.) 

 
 6.  Furthermore, Respondent’s “Rules of Unacceptable 

Conduct” prohibit the “intimidation, interference, disturbance, 

or harassment of an associate” and further prohibit the 

“improper or inappropriate treatment of associates or any other 

individuals.” 

 7.  Petitioner waffled on whether or not a woman called her 

a “fucking bitch,” while she worked in the deli.  Moreover, if 

this happened at all, it is not clear whether the offender was 

an associate or a customer, and Petitioner did not testify in 

this hearing that she had reported the incident to anyone. 

 8.  While still in her initial hire year, Petitioner 

voluntarily transferred to the produce department. 

9.  On the issues of sexual discrimination/sexual 

harassment and “hostile workplace,” Petitioner claims that on 

two occasions, Assistant Produce Manager Leslie Smith grabbed 

his crotch and danced in front of her.  However, she failed to 

provide any corroboration of this incident or incidents, and 

admitted that after she reported the alleged conduct to Produce 

Manager John Wright, Mr. Wright informed her that he would take 
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care of the situation and Mr. Smith never again repeated his 

“crotch dance.” 

10.  On the issue of national origin or racial 

discrimination, Petitioner contended that after she reported 

Mr. Smith for obscene dancing, he told her, “Cubans are 

bullshit.”  According to Petitioner, Mr. Smith said the 

foregoing about Cubans, not necessarily in relationship to 

Petitioner, but because his brother-in-law was from Cuba.  

Petitioner further testified that Mr. Smith also called 

Petitioner “nigger” or “the nigger of the crew,” because she had 

to use “the big machine” to clean up the whole store.  None of 

this testimony was corroborated.  There is no credible evidence 

that, as required by the Handbook, Petitioner reported the 

incident(s) to Respondent’s District Manager or Associate 

Relations Specialist, and it is clear that Petitioner did not 

report these comments of Mr. Smith to Store Manager Henning.   

11.  Assuming, arguendo, but not finding as fact, that the 

alleged comments of Mr. Smith (“Cubans are bullshit” and 

“nigger”) actually occurred, and that they related to Petitioner 

and all Cubans, or to all persons of Cuban origin or ancestry, 

or to all persons of Negro ancestry, Petitioner admits that she 

did not report Mr. Smith’s comments to Store Manager Henning, as 

required by the handbook.  Moreover, the only credible evidence 

is that Petitioner never had any conversation with Mr. Henning 

 6



about Mr. Smith or about any alleged discrimination or 

harassment directed toward her by anyone.  There is no clear 

evidence she reported these purely verbal incidents to Mr. 

Wright. 

12.  Petitioner also claimed to have made a complaint that 

a co-worker, Larry Chandler, said “fuck you,” and “fucking 

bitch” to Petitioner, and that Mr. Chandler was still working 

for Respondent as of the date of the hearing “because he is 

white and American.”  However, Petitioner conceded that once she 

reported Mr. Chandler to Produce Manager Wright, Mr. Chandler 

did not repeat his misbehavior.   

13.  With regard to her allegations that she was terminated 

for a discriminatory reason, Petitioner accused Mr. Henning of 

being “a racist,” but she gave no supporting reason for this 

bald accusation.   

14.  Petitioner’s annual evaluations by her immediate 

superiors from 2005, through 2007, showed her to have received 

“successful” or “superior” overall ratings, some praise and some 

criticism, and at least two raises in pay.  Mr. Henning signed-

off on these evaluations. 

15.  Also with regard to her allegations that she was 

terminated for a discriminatory reason, Petitioner claimed that, 

in retaliation for her first report of Mr. Smith’s “crotch 

dance” to Produce Manager Wright and because Mr. Wright had 
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stopped Mr. Smith from otherwise harassing Petitioner via the 

“crotch dance,” Mr. Smith threatened to get Petitioner fired and 

started rumors that Petitioner had problems with their Chinese 

co-worker, Qianyu Albiecht a/k/a Vivian Albrecht. 

16.  However, other produce department associates observed 

Petitioner, over an extended period of time, boss around 

Ms. Albrecht, use foul language in her presence, and make fun of 

her clothing, calling Ms. Albrecht “dirty” and “slow.”   

17.  Petitioner had no supervisory authority in the produce 

department, but she took it upon herself to instruct others on 

their job duties, particularly Ms. Albrecht.     

18.  Petitioner disapproved of Ms. Albrecht’s having 

married a man considerably older than Ms. Albrecht, and did not 

hesitate to say so to Ms. Albrecht and other co-workers.   

19.  Petitioner also testified that Ms. Albrecht did not 

wash her hands after using the restroom and that it was 

unsanitary for Ms. Albrecht to eat over the fruit preparation 

bar.  Petitioner also claimed to have reported to Produce 

Manager Wright her dissatisfaction with Ms. Albrecht’s sanitary 

procedures, and that she had concluded that he had done nothing 

about her complaint.  However, this complaint, if it occurred, 

does not relate to any of the classes which are statutorily 

protected from discrimination. 
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20.  For an extended period, Ms. Albrecht did not react to 

Petitioner’s jibes or report Petitioner’s bullying to 

management. 

21.  Store Manager Henning first became aware of the 

tensions between Petitioner and Ms. Albrecht on or about 

December 30, 2007, when one of the produce managers reported to 

him that Petitioner had called Ms. Albrecht a “fucking bitch.” 

22.  Mr. Henning immediately contacted Respondent’s Human 

Resources Department for guidance and then conducted an 

investigation.   

23.  Mr. Henning first spoke with Ms. Albrecht, who orally 

confirmed that Petitioner had made the alleged statement.  She 

told him that she did not want to continue to work with 

Petitioner.  At Mr. Henning’s request, Ms. Albrecht wrote a 

statement of her own, confirming that Petitioner had called her 

a “fucking bitch.”  At this time, Mr. Henning observed that 

Ms. Albrecht appeared frightened and intimidated.  

24.  Mr. Henning continued his investigation by speaking 

with several other associates in the produce department.  Four 

associates, Brian Howell, Matthew Kakas, Manuel Lozano, and 

Chris Jacobs confirmed in detailed written statements that they 

either were present or overheard Petitioner point at 

Ms. Albrecht and call her a “fucking bitch.”   
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25.  Associates Howell, Kakas, and Jacobs, each testified 

similarly at hearing concerning the December 30, 2007, incident.  

They are credible as to the content of their testimony and to 

the effect that their statements were submitted 

contemporaneously with the event and were not fabricated 

afterwards. 

26.  At hearing, Associates Howell, Jacobs, and Marsha 

Foxwell also testified that on numerous occasions, they had 

heard Petitioner make derogatory comments about, and/or to, 

Ms. Albrecht.  Taken together, their testimony is compelling and 

persuasive to the effect that Petitioner’s running commentary, 

either addressed to Ms. Albrecht or to any associate in near 

proximity, had created a hostile work environment for 

Ms. Albrecht.  This running commentary included comments that 

Ms. Albrecht was “slow,” “lazy,” “dirty,” “a nasty bitch,” 

“should kiss my ass,” and that Petitioner sometimes just wanted 

“to smack [Ms. Albrecht] to shut her up,” because of the 

repetitive way in which Ms. Albrecht wished customers “good 

morning.”  

27.  Ms. Foxwell also heard Petitioner in 2007, yell 

directly at Ms. Albrecht, “You wait.  First of the year you will 

be fired.”  Ms. Albrecht confirmed at hearing that Petitioner 

had threatened several times to get her fired. 
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28.  Mr. Henning did not terminate Petitioner as a result 

of his investigation of Petitioner’s December 30, 2007, 

profanity towards Ms. Albrecht.  Instead, he issued a January 6, 

2008, counseling statement to Petitioner for calling her co-

worker, Ms. Albrecht, “a fucking bitch.”  Petitioner did not 

agree with the counseling statement, but she signed it, without 

filling in any disagreement.   

29.  The January 6, 2008, counseling statement warned 

Petitioner, and also on January 6, 2008, Mr. Henning orally 

warned Petitioner, that Respondent did not condone the conduct 

she was being counseled for and that if her behavior failed to 

improve she could be terminated. 

30.  Mr. Henning told Ms. Albrecht to continue to try to 

work with Petitioner and that she should let management know if 

Petitioner engaged in this type of conduct again.   

31.  At hearing, Petitioner denied ever calling 

Ms. Albrecht a “fucking bitch” or any other offensive names. 

32.  Shortly after Petitioner’s January 6, 2008, 

counseling, one of the produce department managers informed 

Mr. Henning that Ms. Albrecht had complained to him that 

Petitioner had again called her a “fucking bitch.”  The incident 

had occurred on or about February 10-12, 2008.  Ms. Albrecht’s 

oral report of this second profane verbal attack to one of the 

produce managers had been observed by other employees.  One 
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described Ms. Albrecht as fearful and subdued by events and 

“holding back tears.”  Ms. Albrecht told the produce manager 

that she was now afraid to work with Petitioner. 

33.  Petitioner does not deny that Ms. Albrecht complained 

on this second occasion, and it is possible that this time 

Ms. Albrecht first complained to Mr. Smith, who Petitioner 

claims started her problems. 

34.  At hearing, Ms. Albrecht explained that her new-found 

courage in complaining about Petitioner’s treatment of her arose 

because during the first investigation someone had told her that 

Petitioner’s “fucking bitch” epithet was a very bad thing.  As a 

result of this information, Ms. Albrecht had gone home and read 

in a Chinese/English dictionary what the Chinese equivalent of 

“fucking bitch” meant, and this made her afraid of Petitioner. 

35.  According to Ms. Albrecht, Petitioner had overheard 

Ms. Albrecht orally reporting the second “fucking bitch” 

comment, and that Petitioner threatened her later that same day 

that Petitioner would “get you [Ms. Albrecht] double or triple 

back.”   

36.  Mr. Henning conducted a second complaint 

investigation, again taking statements.  At that time, 

Ms. Albrecht told him that she was afraid of Petitioner and did 

not want to work with Petitioner any more. 
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37.  Several associates told Mr. Henning that Petitioner 

had improved somewhat but that Ms. Albrecht had told them that 

Petitioner had called her a bitch again.  They confirmed that 

Petitioner was continuing to abuse Ms. Albrecht verbally.  

Mr. Henning collected written statements from Associates Howell, 

Jacobs, and Foxwell, in February 2008.   

38.  Mr. Henning terminated Petitioner’s employment, 

effective February 14, 2008, for continued harassment and 

intimidation of Ms. Albrecht in violation of the Employer’s 

Rules of Unacceptable Conduct.   

39.  However, Mr. Henning did not get a written statement 

from Ms. Albrecht until March 27, 2008, which was after 

Petitioner had filed her FCHR complaint on March 5, 2008. 

40.  Post-termination, the parties were engaged in the FCHR 

process and in a dispute over whether or not Petitioner was 

entitled to unemployment compensation from Respondent.  

Petitioner prevailed in the unemployment compensation forum.  

However, the instant proceeding is not bound by the decision in 

the unemployment compensation forum, and the recording of that 

forum’s April 24, 2008, proceeding (P-2A) does not support 

Petitioner’s contentions that various witnesses, most 

particularly Mr. Henning, have made prior inconsistent 

statements which would diminish their testimony in this 

proceeding or have perjured themselves in this proceeding.2/
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CONCLUSIONS OF LAW 

 41.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.569, 120.57(1), and Chapter 760, 

Florida Statutes (2008). 

     42.  Proceedings in other forums, including this forum, are 

not bound by the decision in the unemployment compensation 

forum.  See Division of Retirement v. Allen, 395 So.2d 1192 

(Fla. 1st DCA 1981), and Walker v. State of Florida Division of 

Retirement, 360 So. 2d 129 (Fla. 1st DCA 1978). 

     43.  The shifting burdens of proof in discrimination cases 

have been cogently explicated in the seminal case of Department 

of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991), 

which stated: 

Pursuant to the [Texas Department of 
Community Affairs v.] Burdine, [450 U.S. 
248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 
(1981)] formula, the employee has the 
initial burden of establishing a prima facie 
case of intentional discrimination, which 
once established raises a presumption that 
the employer discriminated against the 
employee.  If the presumption arises, the 
burden shifts to the employer to present 
sufficient evidence to raise a genuine issue 
of fact as to whether the employer 
discriminated against the employee.  The 
employer may do this by stating a 
legitimate, nondiscriminatory reason for the 
employment decision, a reason which is 
clear, reasonably specific, and worthy of 
credence.  Because the employer has the 
burden of production, not of persuasion, 
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which remains with the employee, it is not 
required to persuade the trier of fact that 
its decision was actually motivated by the 
reasons given.  If the employer satisfied 
its burden, the employee must then persuade 
the fact finder that the proffered reason 
for the employment decision was a pretext 
for intentional discrimination.  The 
employee may satisfy this burden by showing 
directly that a discriminatory reason more 
likely than not motivated the decision, or 
indirectly by showing that the proffered 
reason for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his or her ultimate burden of demonstrating 
by a preponderance of the evidence that he 
or she has been a victim of intentional 
discrimination. 

 
     44.  Herein, Petitioner failed to establish a prima facie 

case of employment discrimination on the basis of national 

origin, age, or sex. 

     45.  Petitioner presented herself as a member of several 

protected classes based on national origin (Cuba), age (50 years 

old), and sex (female), but she established no nexus between any 

of these protected classes and the Employer’s decision to 

terminate her.  Moreover, there was no situation during her 

employment which reached a level of pervasiveness sufficient to 

create a hostile work environment for Petitioner. 

46.  Even though he was not one of Respondent’s executives 

named in Respondent’s anti-harassment policy, on every occasion 

that Petitioner complained to Mr. Wright concerning any problem 

she perceived as discriminatory, he put a stop to the behavior 
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that offended her.  It is understandable that when Petitioner 

did not complain to any superior at all, she did not get 

results.  Remedial action that results in the cessation of the 

complained-of alleged harassment precludes any recovery.  See 

Bryant v. School Board of Miami Dade County, 142 Fed. Appx. 382, 

(11th Cir. 2005).  An employer cannot be held liable for an 

unlawful employment act where it has taken prompt and appropriate 

remedial action once it knows, or reasonably should have known, 

of the alleged harassment.  Miller v. Kenworth of Dothan, Inc., 

277 F.3d 1269 (11th Cir. 2002).   

 47.  Likewise, Petitioner did not establish a prima facie 

case of a hostile work environment.  She never established that 

any other employee’s (unidentified woman in the deli, Smith’s or 

Chandler’s) behavior was sufficiently severe or pervasive to 

alter the conditions of her employment and create an abusive 

working environment.  Harris v. Forklift Systems, Inc.,  

510 U.S. 17 (1993).  Isolated incidents are not sufficient to 

establish a hostile environment.  

     48.  To determine whether the work environment is 

sufficiently severe or pervasive to constitute a hostile work 

environment, four factors should be considered:  (1) the 

frequency of the conduct; (2) the severity of the conduct; (3) 

whether the conduct is physically threatening or humiliating, or 

a mere offensive utterance; and (4) whether the conduct 
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unreasonably interferes with the employee’s job performance.  

Mitchell v. Pope, 2006 U. S. App. LEXIS 17868 *4-5 (11th Cir. 

2006).  “Mere utterance of a racial epithet that engenders 

offensive feelings in an employee” but does not alter the 

conditions of employment, does not present an actionable 

situation.  Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 

(1986), citing Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971).  

 49.  Petitioner did not establish a prima facie case of 

retaliatory termination. 

50.  Petitioner established that she was a member of the 

listed protected classes and that she was terminated.  She did 

not establish that she was terminated because she was a member 

of any protected class or that she was treated any differently 

than any similarly situated employee of any other national 

origin (including but not limited to the United States), age, or 

sex.  

51.  There also is no plausible chain of events connecting 

Petitioner’s report of Ms. Albrecht’s sanitary procedures, her 

report of Mr. Smith’s “crotch dance,” or her report of 

Mr. Chandler’s foul language, to her termination.  Therefore, 

there is no prima facie case of retaliation. 

52.  Assuming, arguendo, but not ruling, that the very act 

of terminating Petitioner overcomes the foregoing absences of 

proof of a prima facie case of discriminatory termination, 
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Respondent Employer presented overwhelming evidence that 

established good cause, without ulterior or discriminatory 

motive, for its termination of Petitioner.  The Employer showed 

that Petitioner was terminated for bullying Ms. Albrecht, and 

Petitioner did not overcome or refute the Employer’s evidence.   

53.  Respondent should prevail. 

RECOMMENDATION 

Upon the foregoing Findings of Fact and Conclusions of Law, 

it is RECOMMENDED that: 

The Florida Commission on Human Relations enter a Final 

Order dismissing Petitioner’s Petition for Relief and Charge of 

Discrimination. 

DONE AND ENTERED this 5th day of August, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of August, 2009. 
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ENDNOTES 
 
1/  The Table of Contents of the Transcript is misleading.  
Petitioner’s Exhibit 1, a composite of a counseling statement, 
employment evaluations, etc. (see TR-57), and Petitioner’s 
Exhibit 2, a statement signed by Vivian Albrecht, (see TR-191), 
were received in evidence at hearing.  Petitioner’s Exhibit 3, 
an out-of-court statement of a witness who did not appear, was 
not admitted in evidence.   
 
With regard to Petitioner’s CD of an unemployment compensation 
hearing, the proffer was taken under advisement (TR-63-68; 119-
121); the undersigned researched the issues involved; and 
Petitioner’s CD was admitted in evidence, pursuant to the 
Evidentiary Order entered June 18, 2009.  Regretfully, the 
undersigned misnumbered the CD as P-2.   
 
For clarity’s sake, Petitioner’s CD should be considered as 
Exhibit P-2B, and Ms. Albrecht’s statement should be considered 
as Exhibit P-2A.   
 
2/  Petitioner’s recollection or understanding of what is on the 
CD (P-2B) does not match what Mr. Henning actually says on the 
CD.  Moreover, since the April 24, 2008, proceeding on the CD 
occurred after even Ms. Albrecht’s second written statement 
dated March 27, 2008, (P-2), the CD does not establish any 
“fabrication” of evidence after April 24, 2008, as charged by 
Petitioner.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

PAULA ADAMS,                   ) 
                               ) 
     Petitioner,               ) 
                               ) 
vs.                            )   Case No. 09-1838 
                               ) 
LEAFORD AND DANETT GREEN,      ) 
                               ) 
     Respondents.              ) 
_______________________________) 

 
 

RECOMMENDED ORDER OF DISMISSAL 
 

A formal hearing was scheduled to be held in this cause on 

August 4, 2009, before J. D. Parrish, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  The parties were to appear in Fort Pierce, Florida, 

at 1:00 p.m.  A Notice of Hearing was provided to all parties at 

their addresses of record.  Because the notices were not 

returned by the postal service as undelivered, it is presumed 

the parties received notice of the hearing.  

APPEARANCES

 For Petitioner:  No Appearance 
 
 For Respondent:  No Appearance 
 

STATEMENT OF THE ISSUE

The issue in this case is whether Respondents committed a 

housing discriminatory practice in violation of Chapter 760, 

Florida Statutes (2008).   



PRELIMINARY STATEMENT 

 On April 13, 2009, the Florida Commission on Human 

Relations transmitted to the Division of Administrative Hearings 

a Petition for Relief filed by the Petitioner, Paula Adams 

(Petitioner).  The petition alleged that the Respondents, 

Leaford and Danett Green (Respondents), as owners of a rental 

property had violated provisions of Florida law related to 

unlawful housing practices.   

The case was scheduled for formal hearing for August 4, 

2009, and notice of the hearing was provided to all parties at 

their addresses of record.  At the noticed time and place for 

the hearing, no party appeared.  After waiting approximately 

thirty minutes for a party to appear or to contact the Division 

of Administrative Hearings to explain the delay in appearing, 

the hearing record was closed. 

A transcript will not be filed in this cause.  No 

documentary evidence was offered into evidence and no witnesses 

appeared to testify in this cause.  

FINDINGS OF FACT

1.  On or about January 20, 2009, the Petitioner filed a 

Housing Discrimination Complaint with the Florida Commission on 

Human Relations (Commission). 

2.  Pursuant to the Commission's procedure, an 

investigation of the matter was completed that resulted in a 
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Notice of Determination of No Cause.  Essentially, the 

Commission found that based upon the allegations raised by the 

Petitioner there was no cause from which it could be found the 

Respondents had violated the Florida Fair Housing Act.   

3.  Thereafter, the Petitioner elected to file a Petition 

for Relief to challenge the determination and to seek relief 

against the Respondents for the alleged violation.  The 

Commission then forwarded the matter to the Division of 

Administrative Hearings for formal proceedings. 

4.  The Division of Administrative Hearings issued a Notice 

of Hearing that was provided to all parties at their addresses 

of record.  The postal service did not return the notices as 

undelivered.  It is presumed the parties received notice of the 

hearing date, time, and location.  No party appeared at the 

hearing. 

CONCLUSIONS OF LAW

5.  The Division of Administrative Hearings has 

jurisdiction over the parties to, and the subject matter of, 

these proceedings.  §§ 120.569 and 120.57(1), Fla. Stat. (2008). 

6.  Under the Florida Fair Housing Act (the act) it is 

unlawful to discriminate in the sale or rental of housing.  More 

specifically, Section 760.23, Florida Statutes (2008), provides 

in part: 
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(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

7.  In this matter, Petitioner bears the initial burden of 

proof to establish a prima facie case of discrimination by a 

preponderance of the evidence.  Generally, once a complainant 

establishes membership in a protected class and proof that he or 

she was treated differently than others not in the class, the 

burden of proof then shifts requiring the offending party to 

articulate a nondiscriminatory motive or objective for the 

alleged discriminatory conduct.  If, however, the complainant 

(in this case the Petitioner) fails to establish a prima facie 

case of discrimination, the matter ends.  See, e.g., National 

Industries, Inc. v. Commission on Human Relations, 527 So. 2d 

894 (Fla. 5th DCA 1988).  

8.  Here neither party presented any evidence.  In light of 

the Petitioner's failure to present evidence, she has failed to 

meet her initial burden of proof.  

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a Final Order dismissing the Petitioner's claim 

of discrimination.  
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DONE AND ENTERED this 6th day of August, 2009, in 

Tallahassee, Leon County, Florida. 

________________________________ 
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 6th day of August, 2009. 
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Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 
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