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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
HARLAN C. HAMER, 
 
     Petitioner, 
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)
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Case Nos. 08-4550 
          08-4574 

  
RECOMMENDED ORDER 

 
     Pursuant to appropriate notice this cause came on for 

final hearing before P. Michael Ruff, duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings, on April 16, 2009, in Pensacola, Florida.  The 

appearances were as follows: 

APPEARANCES

     For Petitioner:  Heather F. Lindsay, Esquire 
                      Lindsay & Andrews, P.A. 
                      5218 Willing Street 
                      Milton, Florida  32570 
 
     For Respondent:  Michael W. Kehoe, Esquire 
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                        and Rettig, LLC 
                      3298 Summit Boulevard, Suite 11 
                      Pensacola, Florida  32503 
 

 

 

 



STATEMENT OF THE ISSUES 

     The issues to be resolved in this proceeding concern 

whether the Petitioner was discriminated against based upon 

his age when he was not selected for promotion by the 

Respondent Corporation, and when he was ultimately 

terminated. 

PRELIMINARY STATEMENT 

     This cause arose from the filing of charges of 

discrimination based upon age.  See §§ 760.01 through 

760.11, Fla. Stat. (2007).  The Petitioner alleged, in two 

complaints filed with the Florida Commission on Human 

Relations (Commission), that the Respondent, Shoreline 

Transportation, Inc. (Respondent, Shoreline), committed an 

unlawful employment practice by discriminating against the 

Petitioner based upon his age.  It is charged that the 

Respondent failed to promote the Petitioner, in January 

2008, which claim culminated in Case 08-4574, and that the 

Petitioner was wrongfully terminated in February 2008, 

which resulted in Case 08-4550.  The allegations in the 

Petitioner's charges were investigated by the Commission as 

separate claims and each was determined to be based upon 

"no reasonable cause."  Timely petitions for relief were 

thereafter filed by the Petitioner and were transmitted to 

the Division of Administrative Hearings and to the 
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undersigned Administrative Law Judge for conduct of a 

formal proceeding and hearing.  In the absence of a motion, 

the cases were not formally consolidated, but were heard 

together on a consolidated record in the interest of 

economy.  They are hereby consolidated sua sponte for 

purposes of adjudication in this single Recommended Order. 

     The cause came on for hearing, as noticed on the above 

date.  The Petitioner called four witnesses, including 

himself; Greg Bruce, Lloyd Randell, and Cheryl Allender.  

The Petitioner offered 31 exhibits, which were admitted 

into evidence, with the exception of Exhibit 5.  The 

Respondent presented the testimony of witnesses Cheryl 

Allender, Jerry Adkins, Leland "Chip" Wasdin, Clayton 

Gremillion and Don Gremillion.  The Respondent presented 

Exhibits 1, 5, 7 and 8, which were admitted into evidence. 

     Upon conclusion of the proceeding, the parties elected 

to submit proposed recommended orders, although they 

ultimately declined to order a transcript of the 

proceeding.  The proposed recommended orders have been 

considered in the rendition of this Recommended Order. 

FINDINGS OF FACT 

     1.  The Petitioner, Harlan Hamer, has many years of 

experience working in the trucking industry, particularly 

in management capacities.  He has been engaged in managing 
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safety, finance and administrative operations of large 

motor carriers, as well as operational aspects of a 350- 

truck unit motor carrier corporation.  He has an extensive 

knowledge of the various aspects of regulation and 

operations pertaining to the trucking industry.  He is also 

a licensed commercial, Class A driver, qualifying him to 

operate commercial vehicles such as large, over-the-road 

trucks. 

     2.  The Respondent is a dry-freight trucking company 

which, at the height of its operations in 2006-2007, 

operated 260 to 300 trucks.  Apparently most of these were 

owned by the Respondent Shoreline.  It employed the 

requisite number of drivers to keep this approximate number 

of trucks operating, as well as a significant number of 

office and terminal administrative, operations, management, 

and maintenance personnel. 

     3.  In early 2007, the Petitioner interviewed with 

Shoreline concerning an employment position.  He 

interviewed with Randa Shipp, who was a recruiter for 

Shoreline at that time.  Ultimately, Mr. Hamer was not 

selected for that job and secured alternative employment as 

a driver for Mineola Water Company.  Soon thereafter, 

however, he received a call from Shoreline offering him a 

position as a "night dispatcher."  He accepted that 
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position and began working for Shoreline on May 14, 2007, 

at a weekly salary of $750.  He completed an application at 

that time in which he revealed his age.  The Respondent 

thus became well aware of his age at the time it hired him.  

His resume also describes his birth year as being 1947.  

The Shoreline form which documents his hiring, signed by 

the safety director at that time, Cheryl Allender, also 

reflects that birth date.  His age of 60 or 61 years, at 

times pertinent to this case, was well known by the 

Respondent and had been since he was hired. 

     4.  The Petitioner had been a truck driver early in 

his career and later managed drivers.  He was a manager for 

Pucket Oil Company; Santee Carriers, Inc; and Transwood, 

Inc.  In some of these capacities he had been responsible 

for U.S. Department of Transportation mandated compliance 

with government regulations applicable to the trucking 

industry, as well as Equal Opportunity (EEO) compliance. 

     5.  When the Petitioner was hired as a night 

dispatcher he was given approximately three nights of 

training.  Greg Bruce, testifying for the Petitioner, was 

also a night dispatcher and the Petitioner's counterpart.  

For the first three months of his employment in 2006, 

however, Greg Bruce had worked with the dayshift team as a 

Fleet Manager, in which he performed dispatching duties, 
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while managing a group of drivers.  Beginning in October 

2006, Bruce had worked as a night dispatcher.  He testified 

that the Petitioner responded well to training and, as far 

as he knew, performed his duties well after commencing his 

employment.  Bruce however, did not observe the Petitioner 

performing his duties after the training period ended 

because they worked at different times.  He did establish 

that the Petitioner consistently arrived early for his 

shift and communicated regularly with the day shift team, 

before they departed at the end of their shift.  He 

established that the Petitioner had a good attendance 

record, and was seldom or never absent, because he never 

had to "cover" the Petitioner's duties, which he would have 

done if the Petitioner had missed work. 

     6.  The night dispatcher for Shoreline functioned 

alone while on shift, had to answer four telephone lines 

and respond to text messages from drivers, concerning any 

issues arising during the night.  The night dispatcher was 

also required to communicate with customers and to generate 

new loads.  The night dispatcher had responsibility for 

resolving equipment break-down issues for Shoreline as well 

as Shoreline Transportation of Alabama, a related trucking 

company under the same ownership.   
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     7.  The night dispatcher's duties were essentially the 

same as those performed during the day by fleet managers, 

as well as load data entry personnel and customer service 

personnel.  The testimony of the Petitioner and Bruce, 

together, establishes that the Petitioner was generally 

adequately qualified to perform the duties of Night 

Dispatcher. 

     8.  Mistakes were made by the night dispatchers, 

including the Petitioner, as well as by day-shift 

personnel.  Day-shift personnel would sometimes omit a 

correct "pick-up number" so that the night dispatchers 

would have to search the office to locate a particular bill 

of lading to determine load/delivery information.  Because 

of the large number of trucks on the road at any given 

time, resolving such issues could take a considerable 

period of time.  Both the night dispatchers, including the 

Petitioner as well as the day-shift personnel, made 

mistakes such as entering incorrect numbers in the company 

record system concerning trucks, drivers and loads.  The 

totality of the testimony and evidence shows, however, 

that, after training, and after gradually improving on the 

job the Petitioner was adequately qualified for the night 

dispatcher job at the time of his termination.   
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     9.  Sometime in August 2007, the Petitioner learned 

that the company would be hiring an Operations Manager to 

assist Clayton Gremillion in his operations management 

duties.  The Petitioner therefore approached Clayton 

Gremillion (his supervisor) about his interest in being 

considered for that new position.  Clayton Gremillion 

acknowledged in his testimony that the Petitioner had 

informed him of his interest in moving into a management 

position, and had informed him about his qualifications.  

Clayton Gremillion further acknowledged that the company 

was creating such a management position and that he told 

the Petitioner that he would "keep him in mind" for that 

position. 

     10.  The position was not posted or advertised and 

there was no actual opportunity to make a formal 

application.  In any event, the Petitioner was never 

interviewed for that position nor was it ever discussed 

with him, after the initial conversation he had with 

Clayton Gremillion.   

     11.  Clayton Gremillion, and his father, Don 

Gremillion, the owner, interviewed and then hired Justin 

Allen for the new position, on January 21, 2008.  He was 

hired as an Operations Manager, at a weekly salary of 
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$1,346.15.  Allen was much younger than the Petitioner, 

being born in 1979.   

     12.  Mr. Bruce testified that he had more than 20 

years experience in trucking management and he would have 

been qualified and wished to have been considered for the 

job.  He testified that he considered the Petitioner even 

more qualified because of his longer experience in 

management with trucking companies with similar operations. 

     13.  Justin Allen had much less experience in the 

trucking business than either the Petitioner or Greg Bruce.  

He did have a few years of experience working for J.B. Hunt 

Trucking Company, but he lacked significant management 

experience.  Justin Allen was hired, however, because it 

was believed that he had business connections which would 

be of significant assistance in generating new revenue and 

accounts for the company, chiefly accounts with Lowe's and 

Wal-Mart.  This was the primary reason for Shoreline to 

hire Allen, as well as the fact that it was considered 

important to obtain help for Clayton Gremillion in managing 

the company's operations.  The evidence is not clear as to 

how much new revenue Allen may have generated for 

Shoreline.  Allen also performed some human resource 

duties, as well as helping Clayton Gremillion in operations 

management.   
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     14.  In 2007, as well as into 2008, Shoreline was 

adversely impacted by an economy entering a severe 

recession, with a particularly severe financial strain 

caused by escalating diesel fuel prices.  Indeed, Shoreline 

lost $1.7 million in 2007 and lost over $2 million in the 

first six months of 2008, which resulted in its closure, 

effective July 1, 2008.  On that date, the company 

operations ceased and all assets and equipment were leased 

to Evergreen Transportation Corporation. 

     15.  During the period leading up to this company 

closure, economic adversity caused Shoreline to take some 

40 trucks out of service, in approximately early February 

of 2008.  This resulted in the layoff of numerous drivers 

and some office personnel.   

     16.  In early 2008, the New Orleans office of 

Shoreline was closed, due largely to economic conditions.  

An employee, Mike Hill, who had been staffing the New 

Orleans office, was transferred to the main office in 

Cantonment, Florida. 

     17.  Mike Hill had been initially hired by Shoreline 

on August 30, 2004.  He had worked in the trucking industry 

prior to that time as a driver and also had approximately 

ten months experience in dispatching before being hired by 

Shoreline.  In 2007 and early 2008, Hill was being paid a 
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$1,000 weekly salary plus a $300 car allowance.  While 

working for Shoreline in the New Orleans area he serviced 

the Gulf States Coca-Cola Company account, at its facility 

in New Orleans, as one of Shoreline's most important 

customers.  Hill is a substantially younger person than the 

petitioner, being born in 1971. 

     18.  Apparently, Mr. Hill had communication 

difficulties, or disputes, with Coca-Cola's representative, 

Shawn Blazer.  While that may have affected the decision to 

remove him from the Louisiana office and return him to the 

Florida office, the evidence shows that Shoreline kept the 

Coca-Cola account and had it serviced by Hill, and later 

Norman Macintosh and ultimately by Greg Bruce.  Bruce 

testified that because of his efforts Shoreline regained 

business that Hill had lost with Coca-Cola.  Be that as it 

may, the evidence shows that the primary reason that Mike 

Hill was transferred back to the Cantonment office was due 

to the economic downturn and the Respondent's closure of 

the New Orleans area office or terminal.   

     19.  Mike Hill had worked for Shoreline since 2004 and 

had worked in the night dispatching and breakdown clerk 

position before Mr. Hamer ever joined the company.  

Consequently, due to his seniority and due to his relevant 
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experience, Hill was moved back from New Orleans and given 

the position held by the Petitioner. 

     20.  The Petitioner was therefore informed by Cheryl 

Allender, on or about February 6, 2008, that Clayton 

Gremillion had decided to terminate the Petitioner's 

employment because the position would be filled by Mike 

Hill.  The Petitioner was told it was necessary to lay him 

off due to the need to reduce forces as a result of 

economic conditions.  The financially-driven reduction of 

Shoreline's forces in New Orleans and the decision to 

retain Mike Hill who was an employee with seniority, 

according to the Respondent, led to the Petitioner's 

layoff.   

     21.  In addition to the Petitioner, six other office 

personnel were laid off within thirty days of the 

Petitioner's layoff.  Clayton Gremillion testified that 

there were certain performance deficiencies displayed in 

the Petitioner's work as a night dispatcher.  These 

involved tardy or incorrect input of data into the 

computerized load/truck/customer tracking and records 

system, and some delays in arranging for the repair of 

truck break-downs and for alternative means of delivery or 

pick-up of the relevant loads.  The primary reason for the 

layoff, however, was as a result of the reduction of forces 
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in the New Orleans operation and the decision to transfer 

employee, Mike Hill, with his seniority, and experience in 

dispatch work, to replace the Petitioner in his position. 

     22.  It is true that Shoreline hired some other 

personnel after the Petitioner's layoff, and in the face of 

the economic downturn.  However, none of these personnel 

were hired to fill the Night Dispatch/Break-Down Clerk 

position that the Petitioner had occupied.  Lloyd Randall 

was hired after the Petitioner was laid off.  Lloyd 

Randall, born in 1954, was approximately seven years 

younger than the Petitioner.  He was hired to work as a 

fleet manager on the recommendation of a mutual 

acquaintance to Clayton Gremillion.  In fact, as Clayton 

Gremillion conceded, he hired him "as a favor to a friend."  

He hired him at a salary rate of approximately $475 per 

week.  On the day of his hire, Mr. Randall decided he would 

not stay, whereupon Clayton Gremillion offered him $565 per 

week for the position.  Mr. Randall, however, determined 

that it was not the type of work he desired and left after 

being employed for approximately one day.   

     23.  Mike Hill, who had been hired in the position 

from which the Petitioner was terminated, left the company 

fairly soon, on March 31, 2008.  The position which had 

been occupied by the Petitioner, and then Mike Hill, was 
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next filled by Norman Macintosh, who is over 50 years of 

age and had worked with Shoreline since the 1980's. 

     24.  Shoreline employed people in all age ranges.  

This included several over the age of 40, some over the age 

of 50, and some over the age of 60.  In February 2008, for 

example, when the Petitioner was laid off, numerous drivers 

were employed over the age of 50 and Norman Macintosh and 

Jerry Adkins, longtime company employees, respectively in 

the dispatcher positions and maintenance supervisor 

positions, were over the age of 50.  Mr. Adkins was over 60 

years of age at the time. 

     25.  Shoreline continued to run ads seeking to fill 

certain positions, including office positions, after the 

Petitioner's layoff.  These were not ads seeking employees 

for the night dispatcher/break-down clerk position that the 

Petitioner had held, however.  Although Shoreline hired 

some additional personnel after the Petitioner's layoff, 

none of them were hired to fill his position. 

     26.  In any event, the Petitioner noticed the ads and 

called Jerry Adkins to find out "what was going on."  The 

fact is, however, that in response to the ads the 

Petitioner never contacted anyone else at Shoreline in an 

effort to either get his former job back, or to seek some 
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other position with the company, such as those referenced 

in the ads.   

     27.  Mr. Adkins, the Maintenance Supervisor for 

Shoreline, was over 60 years of age.  The Petitioner 

contends that he is a biased witness because he was a long-

time company employee and, even after the cessation of 

company operations, still had a company-supplied vehicle.  

It is not found that this fact, together with any facts 

elicited on cross-examination of Mr. Adkins, or otherwise, 

has established him to be lacking in credibility, however.  

Mr. Adkins did not believe that the Petitioner's layoff was 

associated with his age.  Instead, he stated that it was to 

accommodate bringing the more senior employee, Mike Hill, 

back to the company headquarters location from the closed 

New Orleans location and operation.  His testimony is 

accepted as credible. 

     28.  When the Petitioner learned that his former 

position with Shoreline was being advertised, in March 

2008, he did not apply for it.  He had an application 

pending with another trucking company at the time which he 

anticipated would be a better employment opportunity.  

Moreover, he did not apply for other employment positions 

which he maintains were filled with younger people.  There 

is no evidence to show that in instances when substantially 
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younger people were hired for positions with the company, 

before and after the Petitioner's layoff, that it was at 

the expense of persons more in the Petitioner's age range, 

who sought the positions also and were rejected.  That was 

simply not shown, in addition to the fact that the 

Petitioner did not apply for other positions.  In fact, 

these positions have fairly low pay levels.  It thus may be 

that these positions, or some of them, were filled by 

significantly younger people because older, more 

experienced applicants would not be attracted by the 

relatively low pay levels.   

     29.  In any event, had the Petitioner made an inquiry 

concerning being re-hired by the Respondent for any 

position, it would not likely have occurred.  This is 

because of performance problems described by the testimony 

of daytime dispatcher Chip Wasdin, as well as by Clayton 

Gremillion.  The Petitioner made mistakes and had 

difficulty ensuring that data was entered correctly into 

the company's computer system.  The Petitioner acknowledged 

making mistakes in this regard, even after his first few 

months in his position. 

     30.  In summary, it has not been demonstrated that the 

Petitioner was terminated, nor that he failed to receive 

the promotion to the management position, because of his 
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age.  The Respondent has established the above-referenced 

legitimate business reasons for the hiring of Justin Allen 

and Mike Hill.  Other substantially younger people hired 

for positions, even if their tenure was very short in those 

positions in late 2007, or the spring of 2008, were not 

shown to be hired at the expense of the Petitioner or any 

other applicants in the Petitioner's age range.  In fact, 

the Petitioner applied for no such positions.  Given the 

overall tenor of Clayton Gremillion's testimony, it may 

even be the case that, in one or more of the hiring 

situations, the hiring related at least somewhat to 

cronyism.  Clayton Gremillion admitted hiring Lloyd Randell 

as a favor to a friend, and the same may be true in terms 

of a friend's recommendation with regard to Justin Allen. 

     31.  In any event, however, there was no showing of 

any intent to discriminate, based upon age, by the hiring 

of significantly younger people than the Petitioner, or in 

the failure to promote or the termination of the 

Petitioner.  Finally, the lack of intent to discriminate 

based upon age is borne out by the fact that the Respondent 

was fully aware of the Petitioner's age in the spring of 

2007, when it chose to hire him.   
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CONCLUSIONS OF LAW 

     32.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to 

this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

(2008).  

33.  Section 760.10, Florida Statutes (2007), 

prohibits employment discrimination on the basis of age. 

34.  The burden of proof in this proceeding is on the 

Petitioner to establish by preponderant evidence that his 

termination from employment, and the failure to promote him 

to the position he sought, constituted unlawful 

discrimination based upon his age.  See Florida Department 

of Transportation v. J.W.C. Company Inc., 396 So. 2d 778, 

788 (Fla. 1st DCA 1981).  In a proceeding where the 

Petitioner asserts an unlawful employment practice, such as 

age discrimination, the burden of going forward with 

evidence may shift, but the ultimate burden of persuasion 

to establish proof of an unlawful employment practice 

remains with the Petitioner.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993).   

35.  Because the Florida Civil Rights Act, Chapter 760 

Florida Statutes, is patterned after Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. 2000e-2, federal case law 

interpreting the federal civil rights statutes applies to 
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interpreting the provisions of Chapter 760.  See Green v. 

Burger King Corp., 728 So. 2d 369, 370-71 (Fla. 3rd DCA 

1999); Green v. Seminole Electric Cooperative, Inc., 701 

So. 2d 646, 647 (Fla. 5th DCA 1997). 

36.  Intentional discrimination can be proven in two 

ways, either by direct evidence of discriminatory intent or 

through circumstantial evidence.  See McDonnell-Douglas 

Corporation v. Green, 411 U.S. 792, 804 (1973); Burrell v. 

Board of Trustees of Georgia Military College, 1205 F.3d 

1390, 1393-94 (11th Cir. 1997)("[D]irect evidence is 

'evidence, which if believed, proves the existence of a 

fact in issue without inference or presumption'").  

(Citation omitted by the court). 

     37.  In the absence of direct evidence the Petitioner 

must attempt to prove his case through circumstantial 

evidence.  The Petitioner must first establish a prima 

facie case of discrimination based upon age.  Once the 

prima facie case is established, then the burden to go 

forward with evidence shifts to the Respondent to show a 

legitimate, non-discriminatory reason for the employment 

action in question.  If the Respondent articulates such a 

reason, the burden to go forward shifts back to the 

Petitioner to show by a preponderance of the evidence that 

the reason offered by the Respondent is pre-textual and 
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that its true reason is indeed discrimination.  McDonnell-

Douglas Corporation v. Green, 411 U.S. 790, 801 (1973); Lee 

v. GTE Florida, 223 F.3d 1249, 1253 (11th Cir. 2000). 

     38.  Under the above-referenced burden-shifting 

analysis, The Petitioner must initially prove a prima facie 

case of age discrimination.  In order to do this, the 

Petitioner must show that (1) he was a member of a 

protected age class; (2) that he was subjected to an 

adverse employment action; (3) that he was qualified for 

the job; (4) that he was replaced by a younger individual 

or that he was treated differently and less favorably than 

similarly-situated individuals of "different" age (as 

opposed to only those of a "younger" age).  See Morris v. 

Emory Clinic, 402 F.3d 1076, 1082 (11th Cir. 2005).  In 

terms of the demonstration the Petitioner must make in 

response to any showing of a legitimate, non-discriminatory 

reason for an adverse employment action, the Petitioner 

must demonstrate that the age of the Petitioner actually 

played a role in the employer's decision-making process and 

had a determinative influence on the outcome.  See Chapman 

v. AI Transport, 229 F.3d 1012, 1024 (11th Cir. 2000), 

citing Reeves v. Sanderson Plumbing Products, Inc., 530 U.S 

133 (2000). 
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     39.  The Petitioner has established that he is within 

a protected age class.  He was clearly 59 or 60 years of 

age when he was hired and the Respondent was aware of this 

at the time.  He was subjected to an adverse employment 

action in that he was not chosen for a management 

employment position, which he sought, and was later 

terminated from his employment position as Night 

Dispatcher/Break-Down Clerk.  The Petitioner has also 

demonstrated that he was at least adequately qualified for 

his position from which he was terminated, as well as the 

position which he failed to win as a promotion, aside from 

the issues with the Petitioner's performance, in his night 

dispatcher/break-down clerk duties, shown by the 

Respondent.   

     40.  The Petitioner has also established that he was 

replaced in his position, from which he was terminated, by 

a person substantially younger.  That person, as to his 

age, complies with the five-year age difference threshold 

referenced in the opinion in Damon v. Fleming Supermarkets 

of Fla. Inc., 196 F.3d 1354, 1360 (11th Cir. 1999) 

(substantially younger requirement satisfied where there 

was a five-year gap between employee ages).  The same is 

true of the age of Justin Allen who received the position 

in operations management/sales to which the Petitioner 
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aspired.  Mr. Allen is substantially younger than the 

Petitioner.  Thus, as to these factors, and these two 

petitions, the Petitioner has established a prima facie 

case concerning age discrimination. 

41.  Concerning hiring for other positions, aside from 

that which the Petitioner had occupied or one to which he 

aspired, it is true that, in a number of instances, the 

Respondent hired people younger than the Petitioner's age 

class, but it also retained people within the Petitioner's 

age class, or even slightly older, in the company's employ.  

This consideration is made without taking into account the 

ages of company drivers hired before or after the 

Petitioner's adverse employment action.  The evidence shows 

generally that they represented all age ranges up to at 

least the late fifties.   

42.  It is also true that many of the people laid off 

in the Respondent's economic crisis were significantly 

younger than the Petitioner.  Some of the terminations were 

voluntary and some were forced layoffs, due either to 

performance issues or to reductions in force due to poor 

economic conditions.  The salient fact remains, however, 

that the Petitioner was not an applicant for any of those 

positions and did not compete for any of them.   
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     43.  Moreover, the job descriptions, duties, training, 

qualifications and experience required for those other 

positions were not shown to be substantially similar to the 

duties, qualifications, experience and training that the 

Petitioner possesses, or that were required, for the job he 

occupied or the job he sought, which Mr. Allen won.  Thus, 

the preponderant evidence does not demonstrate that those 

employees, who were of a different age class from the 

Petitioner, who were hired before and after the Petitioner 

was terminated, or not promoted, were similarly-situated, 

in these particulars, to the Petitioner, so that they could 

be appropriate comparator employees.   

     44.  Thus as to those other positions which the 

Petitioner references in his evidence and argument, the 

fourth element of a prima facie case of age discrimination 

has not been demonstrated.  He has not demonstrated that 

similarly-situated employees, outside his age class, were 

treated differently and more favorably, because he has not 

shown them to be similarly-situated. 

     45.  Even though the Petitioner has demonstrated a 

prima facie case as to the two specific job positions in 

question, the Respondent has articulated legitimate, non-

discriminatory reasons for the termination, as well as for 

failing to place Mr. Hamer in the position he sought, which 
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was ultimately given to Justin Allen.  The Respondent's 

evidence establishes, in a preponderant, persuasive way, 

that due to the economic adversity the Respondent was 

experiencing, it could not keep both Mike Hill and the 

Petitioner employed in the position of Night 

Dispatcher/Break-Down Clerk.   

     46.  Moreover, the Respondent established that not 

only was Mike Hill of a higher priority for placement in 

that position, because of his seniority with the company, 

he also had more experience with Shoreline working 

satisfactorily in that same position.  Therefore, for these 

reasons, as well as the performance reasons shown by the 

testimony of Clayton Gremillion and Chip Wasden, the 

Respondent demonstrated a legitimate, non-discriminatory 

reason for terminating the Petitioner and hiring Mr. Hill, 

even though Mr. Hill was much younger.  There is no 

persuasive proof that the termination of the Petitioner had 

anything to do with his age.  

     47.  The above findings of fact show that Justin Allen 

had some experience with Hunt Trucking Company, but there 

is no question that he did not have the experience in the 

trucking industry that the Petitioner had.  The Respondent, 

however, articulated a legitimate, non-discriminatory 

reason for his hire, and the rejection of the Petitioner, 
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for the job opening at issue.  It was believed by both 

Clayton and Don Gremillion that, based on his past 

experience and business connections, Justin Allen had a 

significant ability to bring in new business from such 

large customers as Lowe's and Wal-Mart.   

48.  Mr. Allen did not stay with the company very long and 

the operations management duties he had assumed were 

transferred back to Clayton Gremillion, who had served as 

operations manager throughout the Petitioner's tenure with 

the company.  Whether Mr. Allen brought in significant new 

business for the company is not truly the pivotal issue 

here.  The point in determining that a legitimate, non-

discriminatory reason for Allen's hire, over the 

Petitioner, was shown by the belief, when they hired him, 

by both Don and Clayton Gremillion, that he had the ability 

to bring in significant business.  That is the reason he 

was hired rather than because of his youth or because of 

any substantial trucking company management experience, 

which he clearly did not have.   

49.  In any event, the reason shown by the Respondent was a 

legitimate, non-discriminatory reason because it had 

nothing to do with age, even if one might easily criticize 

the basis for the decision to hire Justin Allen.  The 

reason he was hired is of little or no consequence, so long 
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as it was not for reasons of age discrimination, which it 

was not.  As stated in Chapman v. A1 Transport, supra, at 

1031,  

"courts do not sit as a super personnel 
department that re-examines an entity's 
business decisions.  No matter how 
mistaken firm's managers, the (Civil 
Rights Act) does not interfere.  
Rather, our inquiry is limited as to 
whether the employer gave an honest 
explanation of its behavior (citations 
omitted).  An employer may fire an 
employee for a good reason, a bad 
reason, a reason based on erroneous 
facts, or for no reason at all, as long 
as its action is not for discriminatory 
reason." (Emphasis added). 

 
50.  Thus, although the Petitioner demonstrated a 

prima facie case for age discrimination, the evidence 

brought forward by the Respondent of legitimate non-

discriminatory reasons for the hiring of Mike Hill and 

Justin Allen in the Petitioner's stead has not been 

overcome by persuasive evidence showing that those reasons 

were a pretext for what really amounted to age 

discrimination.  Even though both Hill and Allen were much 

younger than the Petitioner, it was not shown they were 

hired for any reasons based upon their youth or based upon 

the Petitioner's substantially greater age.   

51.  Moreover, to the extent the Petitioner decries the 

hiring of younger people for other positions which the 
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Petitioner believes he was qualified to occupy and perform, 

as concluded above, the evidence does not persuasively show 

that those persons were actually similarly-situated as to 

their work experience, qualifications and as to the job 

descriptions of the jobs for which they were hired, as 

compared to the Petitioner.  Thus, even though a number of 

those hired persons were much younger than the Petitioner, 

and some were hired before, and some after he was 

terminated and denied the promotion, it was not shown that 

their qualifications and their job requirements were 

substantially similar to that which the Petitioner had 

occupied, or the job which he sought.  It thus cannot be 

found that, as to all those other job positions, that the 

persons who might have been hired for them were treated 

more favorably than the Petitioner, while also being 

similarly-situated to the Petitioner as comparator 

employees.  Therefore, it has not been established that the 

hiring of those people amounted to evidence of age-

discrimination against the Petitioner, as to the above-

referenced element of a prima facie case, or as being hires 

done for pre-textual reasons which really were instances of 

age discrimination. 

     52.  Finally, in addition to the fact that the 

Petitioner did not seek any of those other positions which 
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may have been hired by the company before and after the 

adverse employment actions against him, it is also true 

that the Petitioner was hired less than one year before his 

termination by the same supervisory personnel.  He was 

hired with their full knowledge that he was approximately 

60 years of age when they hired him.  This fact also 

militates against there being any discriminatory animus 

based upon age.  The Petitioner presented no persuasive 

evidence that the discharge reasons given by the Respondent 

were pre-textual and did not present evidence that any 

similarly-situated individuals of any other age older or 

younger were treated differently and more favorably by the 

Respondent.   

     53.  There is no question that the Respondent was 

experiencing severe financial difficulties due to the 

economic recession and had to lay off many drivers, in 

addition to the office personnel treated in this case and 

Recommended Order.  In early February 2008, it had to park 

some 40 trucks which it could not afford to operate.  

During this severe financial adversity, both before and 

after the Petitioner was terminated, the Respondent was 

still hiring some people to fill some positions, while 

laying off others.  There was no evidence to show that this 

activity was other than the Respondent maintaining its 
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attempt to render its business profitable once again, by 

making business decisions as to which employees or which 

positions could be filled in order to maintain its present 

level of business, and possibly generate new business and 

to efficiently operate its trucks.  It is quite possible 

that new hires could be made as close as a month or two 

before the company ceased operations, in furtherance of the 

effort to stay in business, and hopefully become profitable 

again, before finally making the decision to close the 

doors. 

RECOMMENDATION 

     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments 

of the parties it is, therefore, 

     RECOMMENDED that a Final Order be entered by the 

Florida Commission on Human Relations finding that no 

discriminatory employment actions based upon the 

Petitioner's age occurred and dismissing the Petition in 

its entirety. 
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     DONE AND ENTERED this 16th day of June, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                       

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of June, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions 
within 15 days from the date of this Recommended Order.  
Any exceptions to this Recommended Order should be filed 
with the agency that will issue the Final Order in this 
case. 
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STATEMENT OF THE ISSUES 

     The issues to be resolved in this proceeding concern 

whether the Petitioner was discriminated against based upon 

his age when he was not selected for promotion by the 

Respondent Corporation, and when he was ultimately 

terminated. 

PRELIMINARY STATEMENT 

     This cause arose from the filing of charges of 

discrimination based upon age.  See §§ 760.01 through 

760.11, Fla. Stat. (2007).  The Petitioner alleged, in two 

complaints filed with the Florida Commission on Human 

Relations (Commission), that the Respondent, Shoreline 

Transportation, Inc. (Respondent, Shoreline), committed an 

unlawful employment practice by discriminating against the 

Petitioner based upon his age.  It is charged that the 

Respondent failed to promote the Petitioner, in January 

2008, which claim culminated in Case 08-4574, and that the 

Petitioner was wrongfully terminated in February 2008, 

which resulted in Case 08-4550.  The allegations in the 

Petitioner's charges were investigated by the Commission as 

separate claims and each was determined to be based upon 

"no reasonable cause."  Timely petitions for relief were 

thereafter filed by the Petitioner and were transmitted to 

the Division of Administrative Hearings and to the 
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undersigned Administrative Law Judge for conduct of a 

formal proceeding and hearing.  In the absence of a motion, 

the cases were not formally consolidated, but were heard 

together on a consolidated record in the interest of 

economy.  They are hereby consolidated sua sponte for 

purposes of adjudication in this single Recommended Order. 

     The cause came on for hearing, as noticed on the above 

date.  The Petitioner called four witnesses, including 

himself; Greg Bruce, Lloyd Randell, and Cheryl Allender.  

The Petitioner offered 31 exhibits, which were admitted 

into evidence, with the exception of Exhibit 5.  The 

Respondent presented the testimony of witnesses Cheryl 

Allender, Jerry Adkins, Leland "Chip" Wasdin, Clayton 

Gremillion and Don Gremillion.  The Respondent presented 

Exhibits 1, 5, 7 and 8, which were admitted into evidence. 

     Upon conclusion of the proceeding, the parties elected 

to submit proposed recommended orders, although they 

ultimately declined to order a transcript of the 

proceeding.  The proposed recommended orders have been 

considered in the rendition of this Recommended Order. 

FINDINGS OF FACT 

     1.  The Petitioner, Harlan Hamer, has many years of 

experience working in the trucking industry, particularly 

in management capacities.  He has been engaged in managing 
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safety, finance and administrative operations of large 

motor carriers, as well as operational aspects of a 350- 

truck unit motor carrier corporation.  He has an extensive 

knowledge of the various aspects of regulation and 

operations pertaining to the trucking industry.  He is also 

a licensed commercial, Class A driver, qualifying him to 

operate commercial vehicles such as large, over-the-road 

trucks. 

     2.  The Respondent is a dry-freight trucking company 

which, at the height of its operations in 2006-2007, 

operated 260 to 300 trucks.  Apparently most of these were 

owned by the Respondent Shoreline.  It employed the 

requisite number of drivers to keep this approximate number 

of trucks operating, as well as a significant number of 

office and terminal administrative, operations, management, 

and maintenance personnel. 

     3.  In early 2007, the Petitioner interviewed with 

Shoreline concerning an employment position.  He 

interviewed with Randa Shipp, who was a recruiter for 

Shoreline at that time.  Ultimately, Mr. Hamer was not 

selected for that job and secured alternative employment as 

a driver for Mineola Water Company.  Soon thereafter, 

however, he received a call from Shoreline offering him a 

position as a "night dispatcher."  He accepted that 
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position and began working for Shoreline on May 14, 2007, 

at a weekly salary of $750.  He completed an application at 

that time in which he revealed his age.  The Respondent 

thus became well aware of his age at the time it hired him.  

His resume also describes his birth year as being 1947.  

The Shoreline form which documents his hiring, signed by 

the safety director at that time, Cheryl Allender, also 

reflects that birth date.  His age of 60 or 61 years, at 

times pertinent to this case, was well known by the 

Respondent and had been since he was hired. 

     4.  The Petitioner had been a truck driver early in 

his career and later managed drivers.  He was a manager for 

Pucket Oil Company; Santee Carriers, Inc; and Transwood, 

Inc.  In some of these capacities he had been responsible 

for U.S. Department of Transportation mandated compliance 

with government regulations applicable to the trucking 

industry, as well as Equal Opportunity (EEO) compliance. 

     5.  When the Petitioner was hired as a night 

dispatcher he was given approximately three nights of 

training.  Greg Bruce, testifying for the Petitioner, was 

also a night dispatcher and the Petitioner's counterpart.  

For the first three months of his employment in 2006, 

however, Greg Bruce had worked with the dayshift team as a 

Fleet Manager, in which he performed dispatching duties, 
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while managing a group of drivers.  Beginning in October 

2006, Bruce had worked as a night dispatcher.  He testified 

that the Petitioner responded well to training and, as far 

as he knew, performed his duties well after commencing his 

employment.  Bruce however, did not observe the Petitioner 

performing his duties after the training period ended 

because they worked at different times.  He did establish 

that the Petitioner consistently arrived early for his 

shift and communicated regularly with the day shift team, 

before they departed at the end of their shift.  He 

established that the Petitioner had a good attendance 

record, and was seldom or never absent, because he never 

had to "cover" the Petitioner's duties, which he would have 

done if the Petitioner had missed work. 

     6.  The night dispatcher for Shoreline functioned 

alone while on shift, had to answer four telephone lines 

and respond to text messages from drivers, concerning any 

issues arising during the night.  The night dispatcher was 

also required to communicate with customers and to generate 

new loads.  The night dispatcher had responsibility for 

resolving equipment break-down issues for Shoreline as well 

as Shoreline Transportation of Alabama, a related trucking 

company under the same ownership.   
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     7.  The night dispatcher's duties were essentially the 

same as those performed during the day by fleet managers, 

as well as load data entry personnel and customer service 

personnel.  The testimony of the Petitioner and Bruce, 

together, establishes that the Petitioner was generally 

adequately qualified to perform the duties of Night 

Dispatcher. 

     8.  Mistakes were made by the night dispatchers, 

including the Petitioner, as well as by day-shift 

personnel.  Day-shift personnel would sometimes omit a 

correct "pick-up number" so that the night dispatchers 

would have to search the office to locate a particular bill 

of lading to determine load/delivery information.  Because 

of the large number of trucks on the road at any given 

time, resolving such issues could take a considerable 

period of time.  Both the night dispatchers, including the 

Petitioner as well as the day-shift personnel, made 

mistakes such as entering incorrect numbers in the company 

record system concerning trucks, drivers and loads.  The 

totality of the testimony and evidence shows, however, 

that, after training, and after gradually improving on the 

job the Petitioner was adequately qualified for the night 

dispatcher job at the time of his termination.   
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     9.  Sometime in August 2007, the Petitioner learned 

that the company would be hiring an Operations Manager to 

assist Clayton Gremillion in his operations management 

duties.  The Petitioner therefore approached Clayton 

Gremillion (his supervisor) about his interest in being 

considered for that new position.  Clayton Gremillion 

acknowledged in his testimony that the Petitioner had 

informed him of his interest in moving into a management 

position, and had informed him about his qualifications.  

Clayton Gremillion further acknowledged that the company 

was creating such a management position and that he told 

the Petitioner that he would "keep him in mind" for that 

position. 

     10.  The position was not posted or advertised and 

there was no actual opportunity to make a formal 

application.  In any event, the Petitioner was never 

interviewed for that position nor was it ever discussed 

with him, after the initial conversation he had with 

Clayton Gremillion.   

     11.  Clayton Gremillion, and his father, Don 

Gremillion, the owner, interviewed and then hired Justin 

Allen for the new position, on January 21, 2008.  He was 

hired as an Operations Manager, at a weekly salary of 
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$1,346.15.  Allen was much younger than the Petitioner, 

being born in 1979.   

     12.  Mr. Bruce testified that he had more than 20 

years experience in trucking management and he would have 

been qualified and wished to have been considered for the 

job.  He testified that he considered the Petitioner even 

more qualified because of his longer experience in 

management with trucking companies with similar operations. 

     13.  Justin Allen had much less experience in the 

trucking business than either the Petitioner or Greg Bruce.  

He did have a few years of experience working for J.B. Hunt 

Trucking Company, but he lacked significant management 

experience.  Justin Allen was hired, however, because it 

was believed that he had business connections which would 

be of significant assistance in generating new revenue and 

accounts for the company, chiefly accounts with Lowe's and 

Wal-Mart.  This was the primary reason for Shoreline to 

hire Allen, as well as the fact that it was considered 

important to obtain help for Clayton Gremillion in managing 

the company's operations.  The evidence is not clear as to 

how much new revenue Allen may have generated for 

Shoreline.  Allen also performed some human resource 

duties, as well as helping Clayton Gremillion in operations 

management.   
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     14.  In 2007, as well as into 2008, Shoreline was 

adversely impacted by an economy entering a severe 

recession, with a particularly severe financial strain 

caused by escalating diesel fuel prices.  Indeed, Shoreline 

lost $1.7 million in 2007 and lost over $2 million in the 

first six months of 2008, which resulted in its closure, 

effective July 1, 2008.  On that date, the company 

operations ceased and all assets and equipment were leased 

to Evergreen Transportation Corporation. 

     15.  During the period leading up to this company 

closure, economic adversity caused Shoreline to take some 

40 trucks out of service, in approximately early February 

of 2008.  This resulted in the layoff of numerous drivers 

and some office personnel.   

     16.  In early 2008, the New Orleans office of 

Shoreline was closed, due largely to economic conditions.  

An employee, Mike Hill, who had been staffing the New 

Orleans office, was transferred to the main office in 

Cantonment, Florida. 

     17.  Mike Hill had been initially hired by Shoreline 

on August 30, 2004.  He had worked in the trucking industry 

prior to that time as a driver and also had approximately 

ten months experience in dispatching before being hired by 

Shoreline.  In 2007 and early 2008, Hill was being paid a 
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$1,000 weekly salary plus a $300 car allowance.  While 

working for Shoreline in the New Orleans area he serviced 

the Gulf States Coca-Cola Company account, at its facility 

in New Orleans, as one of Shoreline's most important 

customers.  Hill is a substantially younger person than the 

petitioner, being born in 1971. 

     18.  Apparently, Mr. Hill had communication 

difficulties, or disputes, with Coca-Cola's representative, 

Shawn Blazer.  While that may have affected the decision to 

remove him from the Louisiana office and return him to the 

Florida office, the evidence shows that Shoreline kept the 

Coca-Cola account and had it serviced by Hill, and later 

Norman Macintosh and ultimately by Greg Bruce.  Bruce 

testified that because of his efforts Shoreline regained 

business that Hill had lost with Coca-Cola.  Be that as it 

may, the evidence shows that the primary reason that Mike 

Hill was transferred back to the Cantonment office was due 

to the economic downturn and the Respondent's closure of 

the New Orleans area office or terminal.   

     19.  Mike Hill had worked for Shoreline since 2004 and 

had worked in the night dispatching and breakdown clerk 

position before Mr. Hamer ever joined the company.  

Consequently, due to his seniority and due to his relevant 
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experience, Hill was moved back from New Orleans and given 

the position held by the Petitioner. 

     20.  The Petitioner was therefore informed by Cheryl 

Allender, on or about February 6, 2008, that Clayton 

Gremillion had decided to terminate the Petitioner's 

employment because the position would be filled by Mike 

Hill.  The Petitioner was told it was necessary to lay him 

off due to the need to reduce forces as a result of 

economic conditions.  The financially-driven reduction of 

Shoreline's forces in New Orleans and the decision to 

retain Mike Hill who was an employee with seniority, 

according to the Respondent, led to the Petitioner's 

layoff.   

     21.  In addition to the Petitioner, six other office 

personnel were laid off within thirty days of the 

Petitioner's layoff.  Clayton Gremillion testified that 

there were certain performance deficiencies displayed in 

the Petitioner's work as a night dispatcher.  These 

involved tardy or incorrect input of data into the 

computerized load/truck/customer tracking and records 

system, and some delays in arranging for the repair of 

truck break-downs and for alternative means of delivery or 

pick-up of the relevant loads.  The primary reason for the 

layoff, however, was as a result of the reduction of forces 
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in the New Orleans operation and the decision to transfer 

employee, Mike Hill, with his seniority, and experience in 

dispatch work, to replace the Petitioner in his position. 

     22.  It is true that Shoreline hired some other 

personnel after the Petitioner's layoff, and in the face of 

the economic downturn.  However, none of these personnel 

were hired to fill the Night Dispatch/Break-Down Clerk 

position that the Petitioner had occupied.  Lloyd Randall 

was hired after the Petitioner was laid off.  Lloyd 

Randall, born in 1954, was approximately seven years 

younger than the Petitioner.  He was hired to work as a 

fleet manager on the recommendation of a mutual 

acquaintance to Clayton Gremillion.  In fact, as Clayton 

Gremillion conceded, he hired him "as a favor to a friend."  

He hired him at a salary rate of approximately $475 per 

week.  On the day of his hire, Mr. Randall decided he would 

not stay, whereupon Clayton Gremillion offered him $565 per 

week for the position.  Mr. Randall, however, determined 

that it was not the type of work he desired and left after 

being employed for approximately one day.   

     23.  Mike Hill, who had been hired in the position 

from which the Petitioner was terminated, left the company 

fairly soon, on March 31, 2008.  The position which had 

been occupied by the Petitioner, and then Mike Hill, was 
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next filled by Norman Macintosh, who is over 50 years of 

age and had worked with Shoreline since the 1980's. 

     24.  Shoreline employed people in all age ranges.  

This included several over the age of 40, some over the age 

of 50, and some over the age of 60.  In February 2008, for 

example, when the Petitioner was laid off, numerous drivers 

were employed over the age of 50 and Norman Macintosh and 

Jerry Adkins, longtime company employees, respectively in 

the dispatcher positions and maintenance supervisor 

positions, were over the age of 50.  Mr. Adkins was over 60 

years of age at the time. 

     25.  Shoreline continued to run ads seeking to fill 

certain positions, including office positions, after the 

Petitioner's layoff.  These were not ads seeking employees 

for the night dispatcher/break-down clerk position that the 

Petitioner had held, however.  Although Shoreline hired 

some additional personnel after the Petitioner's layoff, 

none of them were hired to fill his position. 

     26.  In any event, the Petitioner noticed the ads and 

called Jerry Adkins to find out "what was going on."  The 

fact is, however, that in response to the ads the 

Petitioner never contacted anyone else at Shoreline in an 

effort to either get his former job back, or to seek some 
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other position with the company, such as those referenced 

in the ads.   

     27.  Mr. Adkins, the Maintenance Supervisor for 

Shoreline, was over 60 years of age.  The Petitioner 

contends that he is a biased witness because he was a long-

time company employee and, even after the cessation of 

company operations, still had a company-supplied vehicle.  

It is not found that this fact, together with any facts 

elicited on cross-examination of Mr. Adkins, or otherwise, 

has established him to be lacking in credibility, however.  

Mr. Adkins did not believe that the Petitioner's layoff was 

associated with his age.  Instead, he stated that it was to 

accommodate bringing the more senior employee, Mike Hill, 

back to the company headquarters location from the closed 

New Orleans location and operation.  His testimony is 

accepted as credible. 

     28.  When the Petitioner learned that his former 

position with Shoreline was being advertised, in March 

2008, he did not apply for it.  He had an application 

pending with another trucking company at the time which he 

anticipated would be a better employment opportunity.  

Moreover, he did not apply for other employment positions 

which he maintains were filled with younger people.  There 

is no evidence to show that in instances when substantially 
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younger people were hired for positions with the company, 

before and after the Petitioner's layoff, that it was at 

the expense of persons more in the Petitioner's age range, 

who sought the positions also and were rejected.  That was 

simply not shown, in addition to the fact that the 

Petitioner did not apply for other positions.  In fact, 

these positions have fairly low pay levels.  It thus may be 

that these positions, or some of them, were filled by 

significantly younger people because older, more 

experienced applicants would not be attracted by the 

relatively low pay levels.   

     29.  In any event, had the Petitioner made an inquiry 

concerning being re-hired by the Respondent for any 

position, it would not likely have occurred.  This is 

because of performance problems described by the testimony 

of daytime dispatcher Chip Wasdin, as well as by Clayton 

Gremillion.  The Petitioner made mistakes and had 

difficulty ensuring that data was entered correctly into 

the company's computer system.  The Petitioner acknowledged 

making mistakes in this regard, even after his first few 

months in his position. 

     30.  In summary, it has not been demonstrated that the 

Petitioner was terminated, nor that he failed to receive 

the promotion to the management position, because of his 
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age.  The Respondent has established the above-referenced 

legitimate business reasons for the hiring of Justin Allen 

and Mike Hill.  Other substantially younger people hired 

for positions, even if their tenure was very short in those 

positions in late 2007, or the spring of 2008, were not 

shown to be hired at the expense of the Petitioner or any 

other applicants in the Petitioner's age range.  In fact, 

the Petitioner applied for no such positions.  Given the 

overall tenor of Clayton Gremillion's testimony, it may 

even be the case that, in one or more of the hiring 

situations, the hiring related at least somewhat to 

cronyism.  Clayton Gremillion admitted hiring Lloyd Randell 

as a favor to a friend, and the same may be true in terms 

of a friend's recommendation with regard to Justin Allen. 

     31.  In any event, however, there was no showing of 

any intent to discriminate, based upon age, by the hiring 

of significantly younger people than the Petitioner, or in 

the failure to promote or the termination of the 

Petitioner.  Finally, the lack of intent to discriminate 

based upon age is borne out by the fact that the Respondent 

was fully aware of the Petitioner's age in the spring of 

2007, when it chose to hire him.   
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CONCLUSIONS OF LAW 

     32.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to 

this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

(2008).  

33.  Section 760.10, Florida Statutes (2007), 

prohibits employment discrimination on the basis of age. 

34.  The burden of proof in this proceeding is on the 

Petitioner to establish by preponderant evidence that his 

termination from employment, and the failure to promote him 

to the position he sought, constituted unlawful 

discrimination based upon his age.  See Florida Department 

of Transportation v. J.W.C. Company Inc., 396 So. 2d 778, 

788 (Fla. 1st DCA 1981).  In a proceeding where the 

Petitioner asserts an unlawful employment practice, such as 

age discrimination, the burden of going forward with 

evidence may shift, but the ultimate burden of persuasion 

to establish proof of an unlawful employment practice 

remains with the Petitioner.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993).   

35.  Because the Florida Civil Rights Act, Chapter 760 

Florida Statutes, is patterned after Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. 2000e-2, federal case law 

interpreting the federal civil rights statutes applies to 
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interpreting the provisions of Chapter 760.  See Green v. 

Burger King Corp., 728 So. 2d 369, 370-71 (Fla. 3rd DCA 

1999); Green v. Seminole Electric Cooperative, Inc., 701 

So. 2d 646, 647 (Fla. 5th DCA 1997). 

36.  Intentional discrimination can be proven in two 

ways, either by direct evidence of discriminatory intent or 

through circumstantial evidence.  See McDonnell-Douglas 

Corporation v. Green, 411 U.S. 792, 804 (1973); Burrell v. 

Board of Trustees of Georgia Military College, 1205 F.3d 

1390, 1393-94 (11th Cir. 1997)("[D]irect evidence is 

'evidence, which if believed, proves the existence of a 

fact in issue without inference or presumption'").  

(Citation omitted by the court). 

     37.  In the absence of direct evidence the Petitioner 

must attempt to prove his case through circumstantial 

evidence.  The Petitioner must first establish a prima 

facie case of discrimination based upon age.  Once the 

prima facie case is established, then the burden to go 

forward with evidence shifts to the Respondent to show a 

legitimate, non-discriminatory reason for the employment 

action in question.  If the Respondent articulates such a 

reason, the burden to go forward shifts back to the 

Petitioner to show by a preponderance of the evidence that 

the reason offered by the Respondent is pre-textual and 
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that its true reason is indeed discrimination.  McDonnell-

Douglas Corporation v. Green, 411 U.S. 790, 801 (1973); Lee 

v. GTE Florida, 223 F.3d 1249, 1253 (11th Cir. 2000). 

     38.  Under the above-referenced burden-shifting 

analysis, The Petitioner must initially prove a prima facie 

case of age discrimination.  In order to do this, the 

Petitioner must show that (1) he was a member of a 

protected age class; (2) that he was subjected to an 

adverse employment action; (3) that he was qualified for 

the job; (4) that he was replaced by a younger individual 

or that he was treated differently and less favorably than 

similarly-situated individuals of "different" age (as 

opposed to only those of a "younger" age).  See Morris v. 

Emory Clinic, 402 F.3d 1076, 1082 (11th Cir. 2005).  In 

terms of the demonstration the Petitioner must make in 

response to any showing of a legitimate, non-discriminatory 

reason for an adverse employment action, the Petitioner 

must demonstrate that the age of the Petitioner actually 

played a role in the employer's decision-making process and 

had a determinative influence on the outcome.  See Chapman 

v. AI Transport, 229 F.3d 1012, 1024 (11th Cir. 2000), 

citing Reeves v. Sanderson Plumbing Products, Inc., 530 U.S 

133 (2000). 
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     39.  The Petitioner has established that he is within 

a protected age class.  He was clearly 59 or 60 years of 

age when he was hired and the Respondent was aware of this 

at the time.  He was subjected to an adverse employment 

action in that he was not chosen for a management 

employment position, which he sought, and was later 

terminated from his employment position as Night 

Dispatcher/Break-Down Clerk.  The Petitioner has also 

demonstrated that he was at least adequately qualified for 

his position from which he was terminated, as well as the 

position which he failed to win as a promotion, aside from 

the issues with the Petitioner's performance, in his night 

dispatcher/break-down clerk duties, shown by the 

Respondent.   

     40.  The Petitioner has also established that he was 

replaced in his position, from which he was terminated, by 

a person substantially younger.  That person, as to his 

age, complies with the five-year age difference threshold 

referenced in the opinion in Damon v. Fleming Supermarkets 

of Fla. Inc., 196 F.3d 1354, 1360 (11th Cir. 1999) 

(substantially younger requirement satisfied where there 

was a five-year gap between employee ages).  The same is 

true of the age of Justin Allen who received the position 

in operations management/sales to which the Petitioner 
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aspired.  Mr. Allen is substantially younger than the 

Petitioner.  Thus, as to these factors, and these two 

petitions, the Petitioner has established a prima facie 

case concerning age discrimination. 

41.  Concerning hiring for other positions, aside from 

that which the Petitioner had occupied or one to which he 

aspired, it is true that, in a number of instances, the 

Respondent hired people younger than the Petitioner's age 

class, but it also retained people within the Petitioner's 

age class, or even slightly older, in the company's employ.  

This consideration is made without taking into account the 

ages of company drivers hired before or after the 

Petitioner's adverse employment action.  The evidence shows 

generally that they represented all age ranges up to at 

least the late fifties.   

42.  It is also true that many of the people laid off 

in the Respondent's economic crisis were significantly 

younger than the Petitioner.  Some of the terminations were 

voluntary and some were forced layoffs, due either to 

performance issues or to reductions in force due to poor 

economic conditions.  The salient fact remains, however, 

that the Petitioner was not an applicant for any of those 

positions and did not compete for any of them.   
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     43.  Moreover, the job descriptions, duties, training, 

qualifications and experience required for those other 

positions were not shown to be substantially similar to the 

duties, qualifications, experience and training that the 

Petitioner possesses, or that were required, for the job he 

occupied or the job he sought, which Mr. Allen won.  Thus, 

the preponderant evidence does not demonstrate that those 

employees, who were of a different age class from the 

Petitioner, who were hired before and after the Petitioner 

was terminated, or not promoted, were similarly-situated, 

in these particulars, to the Petitioner, so that they could 

be appropriate comparator employees.   

     44.  Thus as to those other positions which the 

Petitioner references in his evidence and argument, the 

fourth element of a prima facie case of age discrimination 

has not been demonstrated.  He has not demonstrated that 

similarly-situated employees, outside his age class, were 

treated differently and more favorably, because he has not 

shown them to be similarly-situated. 

     45.  Even though the Petitioner has demonstrated a 

prima facie case as to the two specific job positions in 

question, the Respondent has articulated legitimate, non-

discriminatory reasons for the termination, as well as for 

failing to place Mr. Hamer in the position he sought, which 
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was ultimately given to Justin Allen.  The Respondent's 

evidence establishes, in a preponderant, persuasive way, 

that due to the economic adversity the Respondent was 

experiencing, it could not keep both Mike Hill and the 

Petitioner employed in the position of Night 

Dispatcher/Break-Down Clerk.   

     46.  Moreover, the Respondent established that not 

only was Mike Hill of a higher priority for placement in 

that position, because of his seniority with the company, 

he also had more experience with Shoreline working 

satisfactorily in that same position.  Therefore, for these 

reasons, as well as the performance reasons shown by the 

testimony of Clayton Gremillion and Chip Wasden, the 

Respondent demonstrated a legitimate, non-discriminatory 

reason for terminating the Petitioner and hiring Mr. Hill, 

even though Mr. Hill was much younger.  There is no 

persuasive proof that the termination of the Petitioner had 

anything to do with his age.  

     47.  The above findings of fact show that Justin Allen 

had some experience with Hunt Trucking Company, but there 

is no question that he did not have the experience in the 

trucking industry that the Petitioner had.  The Respondent, 

however, articulated a legitimate, non-discriminatory 

reason for his hire, and the rejection of the Petitioner, 
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for the job opening at issue.  It was believed by both 

Clayton and Don Gremillion that, based on his past 

experience and business connections, Justin Allen had a 

significant ability to bring in new business from such 

large customers as Lowe's and Wal-Mart.   

48.  Mr. Allen did not stay with the company very long and 

the operations management duties he had assumed were 

transferred back to Clayton Gremillion, who had served as 

operations manager throughout the Petitioner's tenure with 

the company.  Whether Mr. Allen brought in significant new 

business for the company is not truly the pivotal issue 

here.  The point in determining that a legitimate, non-

discriminatory reason for Allen's hire, over the 

Petitioner, was shown by the belief, when they hired him, 

by both Don and Clayton Gremillion, that he had the ability 

to bring in significant business.  That is the reason he 

was hired rather than because of his youth or because of 

any substantial trucking company management experience, 

which he clearly did not have.   

49.  In any event, the reason shown by the Respondent was a 

legitimate, non-discriminatory reason because it had 

nothing to do with age, even if one might easily criticize 

the basis for the decision to hire Justin Allen.  The 

reason he was hired is of little or no consequence, so long 
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as it was not for reasons of age discrimination, which it 

was not.  As stated in Chapman v. A1 Transport, supra, at 

1031,  

"courts do not sit as a super personnel 
department that re-examines an entity's 
business decisions.  No matter how 
mistaken firm's managers, the (Civil 
Rights Act) does not interfere.  
Rather, our inquiry is limited as to 
whether the employer gave an honest 
explanation of its behavior (citations 
omitted).  An employer may fire an 
employee for a good reason, a bad 
reason, a reason based on erroneous 
facts, or for no reason at all, as long 
as its action is not for discriminatory 
reason." (Emphasis added). 

 
50.  Thus, although the Petitioner demonstrated a 

prima facie case for age discrimination, the evidence 

brought forward by the Respondent of legitimate non-

discriminatory reasons for the hiring of Mike Hill and 

Justin Allen in the Petitioner's stead has not been 

overcome by persuasive evidence showing that those reasons 

were a pretext for what really amounted to age 

discrimination.  Even though both Hill and Allen were much 

younger than the Petitioner, it was not shown they were 

hired for any reasons based upon their youth or based upon 

the Petitioner's substantially greater age.   

51.  Moreover, to the extent the Petitioner decries the 

hiring of younger people for other positions which the 
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Petitioner believes he was qualified to occupy and perform, 

as concluded above, the evidence does not persuasively show 

that those persons were actually similarly-situated as to 

their work experience, qualifications and as to the job 

descriptions of the jobs for which they were hired, as 

compared to the Petitioner.  Thus, even though a number of 

those hired persons were much younger than the Petitioner, 

and some were hired before, and some after he was 

terminated and denied the promotion, it was not shown that 

their qualifications and their job requirements were 

substantially similar to that which the Petitioner had 

occupied, or the job which he sought.  It thus cannot be 

found that, as to all those other job positions, that the 

persons who might have been hired for them were treated 

more favorably than the Petitioner, while also being 

similarly-situated to the Petitioner as comparator 

employees.  Therefore, it has not been established that the 

hiring of those people amounted to evidence of age-

discrimination against the Petitioner, as to the above-

referenced element of a prima facie case, or as being hires 

done for pre-textual reasons which really were instances of 

age discrimination. 

     52.  Finally, in addition to the fact that the 

Petitioner did not seek any of those other positions which 
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may have been hired by the company before and after the 

adverse employment actions against him, it is also true 

that the Petitioner was hired less than one year before his 

termination by the same supervisory personnel.  He was 

hired with their full knowledge that he was approximately 

60 years of age when they hired him.  This fact also 

militates against there being any discriminatory animus 

based upon age.  The Petitioner presented no persuasive 

evidence that the discharge reasons given by the Respondent 

were pre-textual and did not present evidence that any 

similarly-situated individuals of any other age older or 

younger were treated differently and more favorably by the 

Respondent.   

     53.  There is no question that the Respondent was 

experiencing severe financial difficulties due to the 

economic recession and had to lay off many drivers, in 

addition to the office personnel treated in this case and 

Recommended Order.  In early February 2008, it had to park 

some 40 trucks which it could not afford to operate.  

During this severe financial adversity, both before and 

after the Petitioner was terminated, the Respondent was 

still hiring some people to fill some positions, while 

laying off others.  There was no evidence to show that this 

activity was other than the Respondent maintaining its 
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attempt to render its business profitable once again, by 

making business decisions as to which employees or which 

positions could be filled in order to maintain its present 

level of business, and possibly generate new business and 

to efficiently operate its trucks.  It is quite possible 

that new hires could be made as close as a month or two 

before the company ceased operations, in furtherance of the 

effort to stay in business, and hopefully become profitable 

again, before finally making the decision to close the 

doors. 

RECOMMENDATION 

     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments 

of the parties it is, therefore, 

     RECOMMENDED that a Final Order be entered by the 

Florida Commission on Human Relations finding that no 

discriminatory employment actions based upon the 

Petitioner's age occurred and dismissing the Petition in 

its entirety. 
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     DONE AND ENTERED this 16th day of June, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                       

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of June, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions 
within 15 days from the date of this Recommended Order.  
Any exceptions to this Recommended Order should be filed 
with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
IRA BACON, 
 
     Petitioner, 
 
vs. 
 
SUMMER BREEZE APARTMENTS, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-0036 

  
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

case on April 14, 2009, in St. Augustine, Florida, before Ella 

Jane P. Davis, a duly-assigned Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

     For Petitioner:  Richardean Milton  
                      Qualified Representative 
                      200 Summer Breeze, Apartment 236 
                      St. Augustine Florida  32086 
 
     For Respondent:  Brian C. Blair, Esquire 
                      Baker & Hostetler, LLP 
                      200 South Orange Avenue, Suite 2300 
                      Orlando, Florida  32801 
 

STATEMENT OF THE ISSUES 

     Whether Respondents committed discriminatory housing 

practices against Petitioner on the basis of race or mental 

handicap, or retaliated against his discrimination claims. 

 



PRELIMINARY STATEMENT 

     Petitioner filed a housing charge/complaint with the 

Florida Commission on Human Relations (FCHR).  FCHR entered a 

Determination: No Cause.  Petitioner filed a timely Petition for 

Relief, and the cause was referred to the Division of 

Administrative Hearings (DOAH) on or about January 6, 2009.   

     DOAH’s file reflects all pleadings, notices and orders 

intervening before final hearing on April 4, 2009. 

     At final hearing, Richardean Milton was examined and 

accepted as Petitioner’s Qualified Representative.  Petitioner 

presented the oral testimony of Ms. Milton and of Petitioner, 

and had Exhibits P-1 through P-13, admitted into evidence.  

Respondents1/ presented the oral testimony of Michelle Mackie, 

and had Exhibits R-1 through R-5, admitted in evidence.  FCHR 

abrogated its statutory duty to provide a means of preserving a 

record of the final hearing before DOAH.  There is no 

Transcript. 

     Respondents timely filed a Proposed Recommended Order on 

May 4, 2009.  Petitioner moved the same day for an extension of 

time in which to file Petitioner’s Proposed Recommended Order.  

Respondents did not file a timely response in opposition to the 

Motion, as permitted by Florida Administrative Code Rule 28-

106.204, and Petitioner, in fact, filed his proposal on May 8, 

2009.  Respondents made no objection thereto.  Accordingly, both 
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Proposed Recommended Orders have been considered in preparation 

of this Recommended Order.  

FINDINGS OF FACT 

     1.  Petitioner is an African-American male.  He receives an 

SSI income on the basis of “disability” (not further described), 

as determined by the federal Social Security Administration, and 

a rental subsidy for low income housing under Section VIII.  

     2.  Petitioner’s FCHR complaint, signed October 21, 2008, 

was filed with FCHR on October 23, 2008.  It claimed that the 

most recent discrimination had occurred “on September 3, 2008, 

and continuing,” and clearly alleges the categories of race and 

handicap/disability.  After FCHR’s Determination:  No Cause on 

November 25, 2008, Petitioner timely filed a Petition for 

Relief, which Petition again clearly alleged discrimination on 

the basis of race and handicap/disability and which discussed 

coercion and harassment in terms of retaliation by Respondents 

against both Petitioner and his Qualified Representative because 

Petitioner had filed the FCHR complaint, although the Petition 

does not use the term “retaliation.”   The Qualified 

Representative has no standing as a petitioner in this case and 

no evidence of discriminatory treatment of her was presented.2/

3.  Transom Development, Inc., was the developer of Summer 

Breeze Apartments.  Summerset Village, LLC, incorrectly named in 

the Petition as “Summer Breeze Apartments,” is the owner of the 
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Summer Breeze Apartments.  Royal American Management, Inc. 

manages the Summer Breeze Apartments.  All three entities were 

involved and participating as Respondents before FCHR and before 

DOAH. 

4.  In 2007, Petitioner was living in supported housing in 

Putnam County.  That housing unit was about to close, and 

Respondents approached that facility with the offer to take some 

of its residents into the supported housing portion of their 

development in St. Augustine, St. Johns County, Florida. 

5.  Petitioner toured Respondents’ facility, Summer Breeze 

Apartments, liked what he saw, and applied for the affordable, 

subsidized housing offered.   

6.  In renting Summer Breeze Apartments, Respondents use 

uniform policies and procedures applicable to all applicants.  

The same rental application packet is used for each prospective 

tenant, regardless of race or other protected class, such as 

handicap.   

7.  Respondents’ target tenants are persons who, like 

Petitioner, are for one reason or another eligible for 

subsidized housing.   

8.  Respondents have adopted a policy and procedure for 

credit and criminal record checks on applicants and tenants for 

the safety of tenants. 
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9.  The Rental Application requests that an applicant 

disclose whether he or she has ever been convicted of a felony.   

10.  When executing the Rental Application, an applicant 

certifies that “all information and answers to the above 

questions are true and complete to the best of my knowledge,” 

and that “providing false information or making false statements 

may be grounds for denial of my application.”  By completing and 

signing the Rental Application, an applicant consents to allow 

Respondents to verify the information the applicant has 

provided.  Applicants also sign a Release of Information Consent 

Form, so that a background check may be made.   

11.  Respondents also provide a Resident Selection Criteria 

Form to potential tenants.  That form states, “IT IS THE POLICY 

OF ROYAL AMERICAN MANAGEMENT TO PROVIDE HOUSING ON AN EQUAL 

OPPORTUNITY BASIS. WE DO NOT DISCRIMINATE ON THE BASIS OF RACE, 

RELIGION, COLOR, SEX, FAMILIAL STATUS, NATIONAL ORIGIN OR 

HANDICAP.”  Without such a policy, Respondents would not be in 

compliance with the various subsidized housing laws. 

12.  The Resident Selection Criteria Form contains 

“Acceptance Criteria” and “Rejection Criteria,” both of which 

advise that, in order to be approved to rent an apartment, all 

applicants must have an acceptable criminal history.  Each 

section specifies, in pertinent part, as follows: 
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ACCEPTANCE CRITERIA 
All applicants must cooperate in completing 
the rental application and providing 
information necessary to determine an 
acceptable credit, rental, and criminal 
history.  For acceptance, the applicant and 
all members of the household must 
demonstrate: 
 

* * *  
 

3.  Good Criminal Record:  A history of the 
applicant or any household member, which 
does not include any unacceptable criminal 
history. 
 
REJECTION CRITERIA 
Management reserves the right to reject 
applicants for admission if it is determined 
that the applicant or any member of the 
household falls within any one or more of 
the following categories: 
1.  Misrepresentation:  Willful or serious 
misrepresentation in the application 
procedure for the apartment or certification 
process for any apartment home. 
 

* * * 
 

9.  Criminal Activity:  Management has 
established a policy to reject all 
applications where the applicant or any 
household member has engaged in certain 
criminal activity.  The activities that are 
grounds for rejection of an application 
include but are not limited to: 
a.  Any conviction or adjudication other 
than acquittal within the last 7 years which 
involved injury to a person or property or 
theft of property. 
b.  Any conviction or adjudication other 
than acquittal for the sale, distribution, 
possession, illegal use, or manufacture of 
any controlled or illegal substance. 
c.  Any conviction or adjudication other 
than acquittal, for any sexual offense or 
terrorist related crimes.   
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Management reserves the right to require 
criminal background checks at each 
recertification/renewal.  (Emphasis in 
original) 
    

13.  On September 26, 2007, Petitioner signed the foregoing 

form, and by doing so agreed that:  

I have been given the opportunity to ask any 
questions that pertain to the Resident 
Selection Guidelines.  Anyone who falsifies 
any information on their [sic.] application 
will be denied acceptance. 

 
14.  On his 2007, Rental Application, Petitioner checked 

“NO” for the question, “Have you ever been convicted of a 

felony?”  Then, following the form’s instruction, “If YES, 

please explain circumstances of conviction:” Petitioner wrote 

in, “violation of probation.” 

15.  Respondents use an independent organization, Credit 

Retriever (Vantage Data Solutions), to do a national criminal 

records check on every applicant/tenant.  The criminal records 

check is first done prior to initial leasing to that applicant 

and is done annually thereafter so long as the tenant lives in 

Respondents' facility. 

16.  Respondents’ employees’ sole involvement in the 

background check process is to enter an applicant’s/tenant’s 

name, existing address, and social security number, on a 

computer which transmits the data to Vantage Data Solutions.  

The only results that can be received by Respondents’ employees 
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from Vantage is “accept,” “reject,” or “incomplete.”  

Respondents receive no further information from Vantage on any 

applicant/tenant.  It is Respondents’ policy to enter into a 

lease with those applicants for whom they get an “accept” 

response and not to enter into a lease with those for whom they 

get a “reject” response.  What, specifically, occurs with an 

“incomplete” response was not fully explained and is immaterial 

to this case. 

17.  Apparently, Vantage Data Solutions did a criminal 

records check on Petitioner in connection with Petitioner’s 

initial application for housing in 2007.  However, at all times 

material, Respondents' file did not reflect that any of the 

foregoing three possible results had been received by 

Respondents from Vantage prior to negotiating Petitioner’s first 

lease in 2007.  Whether Vantage’s 2007, national criminal 

screening results were never received by Respondents or were 

received but lost, misplaced, or removed from Petitioner’s file 

after their receipt in 2007, was not explained.   

18.  However, in 2008, Respondents' file only reflected 

that a 2007, background check limited to Putnam County, 

Florida’s criminal records did not disclose that Petitioner had 

any felony record, or any criminal record at all, in Putnam 

County. 
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19.  There is no persuasive evidence that Respondents had 

reason to know Petitioner’s criminal record involved illegal 

substances prior to the time his lease came up for renewal in 

2008.   

20.  Respondents leased an apartment in Summer Breeze 

Apartments to Petitioner, effective October 31, 2007, and 

subject to renewal on September 30, 2008.  

21.  Summer Breeze Apartments’ leases are for only 11 

months, and renewals begin to be processed approximately 120 

days before the close of the lease.  The renewal process does 

not require a new application but does require a resident to 

execute another Release of Information Consent Form for a new 

credit and criminal records check.  After the new/annual 

criminal record check comes back, if the current tenant still 

meets all of the Resident Selection Criteria, Respondents 

approve and renew his lease for another 11 months.  If the 

tenant does not meet all of the Resident Selection Criteria, the 

tenant is notified that the lease will not be renewed, and is 

further informed, in accord with fair credit reporting practices 

and other laws, that the tenant may contact Vantage Data 

Solutions for more information. 

22.  By all accounts, Petitioner was a model tenant, 

bothered no one, and got along well with other tenants and 

Respondents’ on-site personnel.  He had a record of regularly 
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paying his rent on time, via a money order he obtained monthly 

from a grocery store. 

23.  As Petitioner’s lease renewal date approached, 

Respondents notified Petitioner, got his newly executed release, 

dated July 27, 2008, and ordered a new national criminal records 

check on him from Vantage Data Solutions.   

24.  The results of Petitioner’s subsequent national 

criminal records check showed that Petitioner’s renewal should 

be denied due to his prior criminal history.   

25.  Respondents made no analysis of whether there had been 

a new offense since the existing lease had been signed, or 

whether there was an old offense.  They did not, in any way, 

analyze what was involved in the “reject” response from Vantage. 

26.  By a memorandum/letter generated (probably by Vantage 

Data Solutions) on September 3, 2008, and signed-off on by 

Respondents’ on-site manager, on September 7, 2008, Petitioner 

was advised that his lease would not be renewed due to his prior 

criminal history.  He was advised to contact a specific 

telephone number for Vantage to inquire about the information 

Vantage had provided to Respondents, and also was provided with 

a phone number for the manager’s office at Summer Breeze 

Apartments so that he could ask any other questions.  Petitioner 

received this item on September 7, 2008.   
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27.  On September 11, 2008, Petitioner wrote an inquiry to 

the Summer Breeze Apartments management office inquiring about 

what authorities governed Respondents’ non-renewal decision and 

about how he could contest it.  The manager wrote him back the 

same day, telling him the rental denial would be effective with 

the end of his lease on “9/31/08” [sic]; attaching a copy of the 

Resident Selection Criteria Petitioner had previously signed for 

the original lease, with paragraph nine highlighted (see Finding 

of Fact 12); and suggesting that Petitioner contact Vantage for 

any further information about why Vantage had recommended non-

renewal.  Petitioner probably received this missive at his 

apartment on September 12, 2008. 

28.  On September 17, 2008, Petitioner again wrote the 

local management office asking for the same information he had 

asked for on September 11, 2008; asking who now makes the final 

decision on renewal rejections; and stating, “... I would 

appreciate all communications in this matter [sic] in written 

communications please.” 

29.  There is some information in the record to the effect 

that at some point, Petitioner contacted Vantage by telephone 

and was told he could have his criminal record if he sent the 

request in writing, but Petitioner testified at hearing that he 

never contacted Vantage.  It is not necessary to resolve this 

discrepancy, because Petitioner put into evidence at hearing, 

 11



Exhibit P-6, which purports to be a TransUnion/Vantage Data 

“Rapsheet,” showing a significant criminal history for 

Petitioner, within which history there is a 1998, conviction for 

“sale, delivery, manufacture, or possession with intent to sell 

cocaine,” and a 2001, “solicitation to deliver cocaine,” third 

degree, adjudication of guilt.  This “Rapsheet” includes the 

standard exculpatory statement that “The provider cannot 

guarantee or warrant the accuracy, correctness, or completeness 

of the data.”   

30.  Petitioner conceived the notion that he was being 

treated differently than other tenants because of something to 

the following effect: that a criminal charge against him which 

was considered disqualifying by Respondents had not involved 

drugs but had been based on a determination that Petitioner's 

previous parole revocation had been “raised to a felony” by law 

enforcement personnel in a year subsequent to his prison time, 

but that his prison time had not been “drug-related.”  

Petitioner did spend some time in jail or prison. 

31.  Petitioner’s foregoing concept was not fully explained 

by his testimony, but in a light most favorable to Petitioner, 

that testimony expressed that Petitioner believes that Vantage 

recommended against renewing his lease because Vantage believed 

the disqualifying crime was more serious than it actually had 

been, and that, in fact, adjudication previously withheld on a 
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cocaine charge against Petitioner had been elevated to a felony 

conviction when Petitioner committed some subsequent offense, 

not necessarily drug-related, so as to revoke his original 

probation, and that Petitioner further believes that Respondents 

erroneously accepted Vantage’s report as correct.  Petitioner’s 

explanation amounts to Vantage and Respondents each 

misunderstanding Petitioner’s criminal record, but Petitioner’s 

explanation does not amount to a description of discrimination 

against his race or handicap by either Respondents or Vantage. 

32.  Petitioner introduced into evidence a Certificate of 

Restoration of Civil Rights, dated September 9, 2005, but this 

document neither pardons nor exculpates him from any prior 

disqualifying drug charge.  At no time prior to filing his 

Charge of Discrimination did Petitioner provide this item to 

Respondents or Vantage.  Petitioner also did not prove that this 

item related to the disqualifying offense(s) reported by 

Vantage. 

33.  At hearing, Petitioner claimed to have consulted 

lawyers, government officials, and HUD or FCHR personnel between 

September 11, 2008, and the date he filed his discrimination 

complaint, which consultations could have resulted in phone 

calls by third parties to managers at Summer Breeze Apartments.  

Petitioner’s discrimination charge before FCHR shows the typed 

phrase, “Amended October 17, 2008,” and some HUD and FCHR 
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numbers. However, Petitioner did not sign this item until 

October 21, 2008, and it was not filed with FCHR until 

October 23, 2008.  (See Finding of Fact 2.)  There is no 

evidence herein when or if an earlier complaint was filed with 

HUD or FCHR.  

34.  Petitioner and his witness testified that on 

September 22, 2008, Petitioner considered himself the victim of 

“verbal assault, harassment and retaliation for filing a 

discrimination case” because a manager asked him to step into 

her office, and said to him, “I have been receiving a lot of 

phone calls about you . . . not good, Ira.”   

35.  Petitioner and his witness testified that on 

September 24, 2008, Petitioner considered himself “verbally 

harassed,” because another management employee asked him to step 

into the office, handed him a letter, and said, “You need to 

vacate the building as soon as possible.  We need a move out 

date.”   The letter handed to Petitioner read:  

Summer Breeze records indict [sic] that you 
did not pay the residents [sic]) portion of 
the rent for September of $141.00, please 
rectify this as soon as possible or provide 
a money order receipt, plus there will be a 
$50- late charge added to this. 
 
Due to your lease expiration would you 
please give us written notice of when you 
will be vacating the apartment with a 
forwarding address. 
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Summer Breeze had made an agreement with you 
at Move-in [sic] we will pay the moving 
company up to $300.00 in moving expenses 
should you relocate within your lease, we 
would still like to honor this agreement.  
Let us know what you decide in writing. 
 

36.  The foregoing notice agitated Petitioner considerably 

because it was a point of pride for him to have always paid his 

full rent on time.  However, the very same day, September 24, 

2008, Petitioner provided the apartment manager with a copy of 

his money order to demonstrate that he had, indeed, paid his 

September rent in full.  Respondents determined they had made a 

bookkeeping error and corrected Petitioner’s account.  Nothing 

more came of their September 24, 2008, notice to Petitioner. 

37.  Petitioner testified that on October 2, 2008, a 

manager called Petitioner into the office and asked his plans 

for moving; said she did not want to ask him to vacate because 

it would not look good on his record; and added that he could 

write all the letters he wanted (apparently to lawyers, 

officials, HUD, and FCHR), but it would do no good. 

38.  On October 3, 2008, Petitioner was hospitalized at 

Flagler Hospital due to a diagnosis of “depression.”  He was 

released on October 4, 2008.  The record is insufficient to find 

that he was “Baker-Acted.”  

39.  Despite prior notification to Petitioner that he would 

have to move out of the Summer Breeze Apartments on 
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September 30, 2008, (see Findings of Fact 20 and 27), 

Respondents allowed Petitioner to remain in his apartment until 

October 31, 2008, and Respondents paid his moving expenses.   

40.  The foregoing series of events upset Petitioner out of 

proportion to the situation, but there is no evidence whatsoever 

that Respondents singled out Petitioner or treated him 

differently than any other tenant.   

CONCLUSIONS OF LAW 

     41.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.569, 120.57(1), and 760.20-760.37, 

Florida Statutes (2008). 

     42.  Section 760.23, Florida Statutes, provides, in 

pertinent part: 

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion. 
 
(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

43.  Petitioner has the burden of establishing facts to 

prove a prima facie case of discrimination.  McCloud v. Jones, 
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DOAH Case No. 98-1925 (RO: 8/25/1998; FO: 5/17/99); U.S. 

Department of Housing and Urban Development v. Blackwell, 908 

F.2d 864 (11th Cir. 1990).   

44.  The three-part "burden of proof" pattern developed in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 

(1973), an employment discrimination case, also applies herein.  

Under that test, Petitioner must first prove, by a preponderance 

of the evidence, that discrimination has occurred.  If the 

Respondent then articulates some legitimate, non-discriminatory 

reason for its action, the burden shifts back to Petitioner to 

prove that the reason provided by Respondent is merely pre-

textual and not bona fide.  See Pollitt v. Bramel, 669 F. Supp. 

172, 175 (S. D. Ohio 1987).   

     45.  Even assuming, arguendo, but not holding, that 

Petitioner’s social security disability determination meets the 

definition of “handicapped” or “disabled” under the black letter 

or case law, which it did not,3/ Petitioner has not presented 

sufficient evidence upon which to conclude that he received 

disparate treatment on the basis of handicap or race. 

46.  Petitioner presented no evidence that Respondents 

treated any other person, be that person a non-African-American, 

a non-disabled person, or even a person without depression, 

differently under the same or similar circumstances than 

Respondents treated Petitioner.  Therefore, Petitioner did not 
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establish a prima facie case of discrimination on the basis of 

race or handicap.   

47.  Even so, Respondents established the existence of a 

uniform policy which was intended to eliminate any different 

treatment of tenants because of race or handicap.  Respondent 

also put forth affirmative evidence showing that it was not to 

Respondent’s advantage to make discriminatory choices on those 

bases; that Respondent, in fact, had policies in place to 

protect persons in those protected classes; and that Respondent 

only targeted for non-renewal those tenants whose criminal 

records posed a threat to other tenants.  Respondent had a 

“blind search” for criminal records done by an outside entity 

(Vantage) and relied on that entity’s search results as to every 

renewing tenant, not just Petitioner and not just African-

American or handicapped tenants.  That is not to say that it was 

not possible for Vantage’s search results to be wrong, but 

Respondents relied on Vantage, regardless of the race or 

handicap of any tenant up for lease renewal, and Respondents 

treated alike everyone with a Vantage-reported drug-related 

felony record. 

48.  As an aside, in September and October 2008, Petitioner 

had the opportunity to challenge Vantage’s records search and 

disprove Vantage’s findings to Respondents, but he did not 

attempt this until hearing.  At hearing, Petitioner did not 
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establish that Vantage’s records search was in error or that 

there was any reason Respondents should have disbelieved 

Vantage's records search back in September and October 2008. 

49.  Respondents claim that retaliation was never an issue 

before FCHR and that evidence thereof should not have been 

admitted in the DOAH hearing.  However, it is here concluded 

that the issue of retaliation was sufficiently raised before, 

and considered by, FCHR, via the discrimination complaint, and 

was sufficiently raised in the Petition for Relief that brought 

this case to DOAH.   

50.  That said, Petitioner did not bear his burden to 

establish the facts of a prima facie case that Respondents would 

not renew his lease or otherwise mistreated him during the 

months of September and October 2008, because he raised issues 

of discrimination with third parties or filed a complaint of 

discrimination.  

51.  Respondents’ 2008, records search via Vantage was a 

routine applied to every renewing tenant.  Petitioner was not 

“punished” individually by it.  

52.  After Vantage’s 2008, records search came back against 

Petitioner, Respondent notified Petitioner his lease would not 

be renewed.  Thereafter, Respondents had a right to make 

repeated oral and written notifications to Petitioner with 

regard to management’s need for information about when 
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Petitioner would be moving out, so that Respondents could 

prepare and rent the apartment to the next eligible tenant.  

These inquiries were, essentially, neutral comments/activities.   

53.  Respondents’ September 24, 2008, request to Petitioner 

for an unpaid September 1, 2008, rent installment turned out to 

be a bookkeeping error on Respondents’ part.  Petitioner 

provided proof he had already paid his rent on time, and 

Respondents did not pursue any late fee.  The event does not 

amount to retaliation. 

54.  The single September 22, 2008, comment to Petitioner 

that third party telephone calls to the apartment manager about 

Petitioner’s situation were “not good” is innocuous.  The 

comment contained no direct or camouflaged threat or 

intimidation.  One might speculate that the comment occurred 

after Respondents knew that a charge of discrimination might be 

filed at HUD or FCHR, but Petitioner did not prove that it 

occurred after a charge of discrimination was filed anywhere.   

55.  The same may be said of the October 2, 2008, “letters 

won’t do you any good” comment from Respondent’s manager, 

concerning Petitioner’s writing letters.  There was no threat of 

retribution for a past filing of a discrimination complaint and 

there was no intimidation applied to coerce Petitioner into not 

filing a discrimination complaint in the future.  In short, 

Respondents were merely continuing to pursue their original 
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September 7, 2008, request to vacate, and one of their employees 

expressed an opinion that Petitioner’s letters to third parties 

(only conjecturally Petitioner’s plans to file formal 

complaints) would be unsuccessful in permitting him to stay in 

his apartment.  

56.  Finally, all the events that occurred after the 

September 11, 2008, denial of renewal letter (see Conclusions of 

Law 52-55), occurred before Petitioner even signed his only 

complaint to FCHR in evidence, so that the chronology presented 

by Petitioner at hearing does not support a prima facie case of 

retaliation.  

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Charge of Discrimination and 

the Petition for Relief. 
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DONE AND ENTERED this 15th day of June, 2009, in 

Tallahassee, Leon County, Florida. 

S 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2009. 

 
 

ENDNOTES 
 
1/  Despite the style of the Petition for Relief honored by 
DOAH’s Clerk, all three Respondents discussed in Finding of Fact 
No. 3, are named in the Determination: No Cause, and all three 
Respondents defended in the instant cause before DOAH.  
 
2/  It is unknown whether the Qualified Representative has a 
separate case pending.   
 
3/  Section 760.22 (7) Florida Statutes, codifies the case law 
by setting out:  

 
(7)  Handicapped means:  
(a)  A person has a physical or mental 
impairment which substantially limits one or 
more major life activities, or he or she has 
a record of having, or is regarded as 
having, such a physical or mental 
impairment; or  
(b)  A person has a developmental disability 
as defined in Section 393.063. 
 

Petitioner did not prove that he had a mental impairment which 
substantially limits one or more major life activities or that 
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he was regarded (by anyone other than the Social Security 
Administration) as having such a mental impairment.  It might be 
said, very loosely, that he “had a record of having such a 
mental impairment.” 
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will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ARTHUR MACMILLAN, 
 
     Petitioner, 
 
vs. 
 
GOLF CREST OF NAPLES CONDOMINUM 
ASSOCIATION, INC., 
 
 Respondent. 
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)
)
)
)
 

 
 
 
 
Case No. 09-1046 

  
RECOMMENDED ORDER 

 
A formal hearing was held in this matter before Daniel M. 

Kilbride, Administrative Law Judge, Division of Administrative 

Hearings, on May 6, 2009, in Naples, Florida. 

APPEARANCES

For Petitioner:  Arthur MacMillan, pro se 
                 4050 Golden Gate Parkway, No. C-233 

                      Naples, Florida  34116 
 

For Respondent:  Robert W. McClure, Esquire 
                      Law Office of Robert W. McClure, P.A. 
                      3511 Bonita Bay Boulevard 
                      Bonita Springs, Florida  34134 

 
STATEMENT OF THE ISSUES

Whether Respondent discriminated against Petitioner on the 

basis of his familial status, violating Subsection 760.23(2), 

Florida Statutes (2008).1 



If discriminatory conduct has been proven, whether 

quantifiable damages, or other allowable remedies, have been 

proven under Subsection 760.35(3)(b), Florida Statutes. 

PRELIMINARY STATEMENT

Petitioner, Arthur MacMillan, filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations (FCHR) on or about November 5, 2008.  Pursuant to the 

Florida Fair Housing Act (FHA), Petitioner alleged that 

Respondent, Golf Crest of Naples Condominium Association, Inc., 

unlawfully discriminated against him and his family, on the 

basis of familial status by seeking to have the family move out 

of the condominium owned by Petitioner, based on an alleged 

violation of Respondent’s condominium documents. 

FCHR investigated Petitioner’s allegations, and its 

executive director issued a Determination of “No Reasonable 

Cause” on February 5, 2009, finding there was no reasonable 

cause to believe that a discriminatory housing practice had 

occurred.  Thereafter, Petitioner filed a Petition for Relief, 

dated February 13, 2009.  On February 24, 2009, FCHR referred 

this matter to the Division of Administrative Hearings (DOAH) to 

conduct a formal proceeding.  A formal hearing was scheduled and 

held on May 6, 2009, in Naples, Florida. 

At the formal hearing, Petitioner testified in his own 

behalf and offered seven exhibits, which were admitted into 
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evidence.  Sue Johnson, Larry W. Raab, and Radolfo Barrenechie 

testified on behalf of Respondent.  Four exhibits were admitted 

into evidence on behalf of Respondent.  The hearing was 

recorded, but a transcript of the proceedings was not prepared.  

Both Petitioner and Respondent have timely-filed post-hearing 

submittals, and they have been considered during the preparation 

of this Order. 

FINDINGS OF FACT

1.  Petitioner is a Caucasian male, who claims to be a 

person in a familial status that is entitled to protection under 

the Florida FHA.  Petitioner has based his claim on the fact 

that he and his fiancée, Victoria Leonard, are the parents of 

three daughters who reside together in Unit C-233, Golf Crest 

Condominiums, 4050 Golden Gate Parkway, Naples, Florida. 

2.  Respondent is a Florida corporation. 

3.  In 1994, Respondent recorded an Amended and Restated 

Declaration of Condominium of Golf Crest of Naples (Declaration) 

in the Public Records of Lee County, Florida, at Official Record 

Book 1966, Page 2216. 

4.  The first sentence of Subsection 12.1 of the 

Declaration states, “Each unit shall be occupied by not more 

than two (2) persons at any time, as a residence and for no 

other purpose.” 
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5.  Petitioner acquired title to Unit C-233 by warranty 

deed dated February 29, 2000.  The deed states “subject to 

easements and restrictions of record, if any, which are 

specifically not extended or reimposed hereby.” 

6.  Upon acquiring the unit, Petitioner moved in by 

himself. 

7.  In September 2000, Leonard moved into the unit with 

him. 

8.  In October 2001, twin daughters were born to Petitioner 

and Leonard. 

9.  In September 2004, Petitioner, Leonard, and their twin 

daughters moved out of the unit and leased it to a tenant, which 

was approved by Respondent. 

10.  In August 2006, Petitioner and Leonard gave birth to a 

third daughter. 

11.  On July 4, 2008, Petitioner, Leonard, and their three 

daughters moved back into the unit. 

12.  On July 14, 2008, the property manager for Respondent, 

Sue Johnson, delivered a covenant violation letter to 

Petitioner.  It advised him of the two-person per unit rule. 

13.  On October 29, 2008, Robert W. McClure, attorney for 

Respondent, sent a final covenant violation letter to Petitioner 

regarding the two-person per unit rule.  The letter demanded 

that the violation stop immediately.  It also stated that if it 
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did not stop within 30 days from the date of the letter, 

Respondent would take legal action and seek injunctive relief to 

enforce the covenant violation. 

14.  Petitioner sought an exemption from the rule from 

Respondent’s Board, but was denied. 

15.  Respondent has not sought to enforce this rule prior 

to July 2008. 

16.  Petitioner, on November 10, 2008, filed a complaint of 

discrimination with the FCHR. 

17.  Petitioner’s unit can be described as follows:  the 

air-conditioned inside portion of the unit is approximately 22.9 

feet long and 13.4 feet wide, for a total of 306 square feet.  

It contains a kitchen and bathroom in the front of the unit.  

The living area of the unit consists of one room containing 

queen-size bunk beds, a couch, ottoman, television and stand, 

computer and stand, and an armoire.  There is no separation of 

the living area and sleeping area.  To the rear of the unit is a 

screened outdoor lanai approximately five feet by 14 feet. 

18.  The Golf Crest of Naples property consists of three 

buildings:  Building A containing 28 units, Building B 

containing 12 units, and Building C containing 12 units.  The 

buildings were originally a motel until converted to 

condominiums.  All units within Building C are uniform in size 
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and a have a length of 22.9 feet and width of 13.4 feet, 

equaling 306 square feet. 

19.  Larry Raab, current board member of Respondent and 

past president, stated his opinion that, given the size of the 

units, the two-person rule was reasonable to protect the well-

being of the occupants.  Further, he testified Respondent has 

never, during his membership on the board beginning in 2001, 

denied occupancy to any prospective buyer or tenant whose family 

consisted of an adult and child and had no knowledge of any 

discriminatory activity. 

20.  Property Manager Sue Johnson testified that she has 

been manager of Respondent since 2004.  During that time, she 

was involved in the approval process for both new buyers and 

tenants.  To her knowledge, Respondent had never refused to 

allow the sale or rental of a unit to an adult and child, and no 

one on Respondent’s board had ever exhibited any indication to 

her that he or she did not wish to have children in the 

community. 

21.  Radolfo Barrenechie testified that he is a member of 

the Board of Directors and its current president.  He currently 

owns six units in Golf Crest and has owned as many as ten units 

since 2004.  All units were rented for investment purposes and 

not for personal use.  He stated, during his ownership of the 

units, two were occupied by tenants consisting of an adult and 

 6



minor child.  He had purchased one of the units with such 

tenants existing and for whom he did not need to seek approval 

from the Board.  As to the second unit, the adult and child 

became tenants after he acquired ownership, and Board approval 

was required.  The approval was granted.   

22.  The two-person rule is reasonable given the size of 

the units.  Respondent does not discriminate against children 

who live on the property. 

CONCLUSIONS OF LAW

23.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

cause pursuant to Section 120.569 and Subsections 120.57(1) and 

760.35(2)(b), Florida Statutes.  Upon a determination that a 

discriminatory housing practice has occurred, the Administrative 

Law Judge may issue a recommended order prohibiting the 

discriminatory housing practice and recommending affirmative 

relief, including quantifiable damages. 

24.  FCHR is charged with administration of the Florida 

Civil Rights Act of 1992, as amended, and the Florida Fair 

Housing Act, Chapter 760, Parts I and II, Florida Statutes. 

25.  The Florida FHA provides in pertinent part: 

760.23  Discrimination in the sale or rental 
of housing and other prohibited practices. 
 

*     *     * 
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(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 

 
26.  The burden of proof in a familial status 

discrimination housing case involves the “traditional” standard 

set forth in McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d. 668 (1973), and Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2d. 207 (1981).  That is, Petitioner has the burden of 

establishing by a preponderance of evidence a prima facie case 

of unlawful discrimination.  If he can demonstrate a prima facie 

case, a presumption of discrimination arises, and the burden 

shifts to the housing provider to articulate a legitimate, 

nondiscriminatory reason for its action.  The burden of 

producing evidence is next-placed on Petitioner to demonstrate 

that the proffered reason was pretextual.  However, the ultimate 

burden of persuasion remains with Petitioner at all times.  See 

St. Mary’s Honor Center vs. Hicks, 509 U.S. 502, 507, 113 S. Ct. 

2742, 2747 (1993). 

27.  In order for Petitioner to demonstrate a prima facie 

case under the proof standard set forth above, Petitioner must 

demonstrate that: 

(1)  He is part of a protected class. 
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(2)  He is qualified to own the apartment 
unit in question. 
 
(3)  He suffered a loss of housing 
opportunity under circumstances which lead 
to an inference that Respondent based its 
action solely upon his familial status. 
 

28.  Petitioner has demonstrated that he is a part of a 

protected class, as the father of three children who live with 

him and their mother.  He has proven that he properly purchased 

the apartment from the prior owner and that he is qualified to 

live in the apartment.  Petitioner is subject to lawful 

condominium declarations and rules for which he should have been 

aware.  However, Respondent has not previously sought to enforce 

the two-person rule, and has threatened to seek injunctive 

relief in the circuit court in order to enforce it.  If so, this 

would cause Petitioner a loss of housing opportunity.  

Therefore, Petitioner may have demonstrated a prima facie case. 

29.  More importantly, he has not yet suffered a loss.  

Petitioner has only been notified that Respondent desires for 

him and his family to move; they have not yet acted on their 

request. 

30.  Nor has Petitioner pled, proved or attempted to prove 

that Respondent demonstrated any discriminatory or disparate 

effect.  To establish a prima facie case of withholding of 

housing for an unlawful reason under the FHA, a plaintiff must 

show at least that the defendant’s action had a discriminatory 
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effect.  Discriminatory effect means that the conduct of the 

defendant actually or predictably results in discrimination.  

Keith v. Volpe, 858 F.2d 467 (9th Cir. 1988). 

31.  In Pfaff v. U.S. Department of Housing, 88 F.3d 739 

(9th Cir. 1996), the court rejected the Administrative Law 

Judge’s holding that a defendant who imposes an occupancy 

limitation must prove that the restriction has a compelling 

business necessity.  It held that a “reasonableness” test 

applied.  The court noted that HUD’s original interpretation of 

the 1988 amendments stated: 

  [T]here is no support in the statute or 
its legislative history which indicates any 
intent on the part of Congress to provide 
for the development of a national occupancy 
code. 
 
  On the other hand, there is no basis to 
conclude that Congress intended that an 
owner or manager of dwellings would be 
unable in any way to restrict the number of 
occupants who could reside in a dwelling.  
Thus, the Department believes that in 
appropriate circumstances, owners and 
managers may develop and implement 
reasonable occupancy requirements based on 
factors such as the number and size of 
sleeping areas or bedrooms and the overall 
size of the dwelling unit.  In this regard, 
it must be noted that, in connection with a 
complaint alleging discrimination on the 
basis of familial status, the Department 
will carefully examine any such 
nongovernmental restrictions to determine 
whether it operates unreasonably to limit or 
exclude families with children.   
 

Id. at 748. 
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The court concluded that the compelling business interest test 

departs from HUD’s reasonableness standard.  Based upon such 

standard, the Pfaff court held a landlord’s four-person 

occupancy restriction as to a small three-bedroom house was 

reasonable. 

32.  In Housing Opportunities Project for Excellence, Inc. 

v. Key Colony No. 4 Condominium Association, 510 F. Supp. 2d 

1003 (S.D. Fla. 2007), it was held that a claim for disparate 

treatment must demonstrate that other unit owners similarly 

situated to themselves were treated differently than they were 

based on familial status.  No such showing was made or attempted 

to be made by Petitioner. 

33.  Aside from unproven general allegations of 

discrimination, Petitioner’s case, in both his direct testimony 

and cross-examination of Respondent’s witnesses, relied 

primarily on two matters which were irrelevant to the issue of 

violation of his familial status.  The first matter was that 

Respondent had allowed certain persons who were either accused 

or convicted of crimes to become occupants.  He failed to prove 

by any competent evidence that any person had been convicted of 

a crime; what legal duty, if any, Respondent had to prevent such 

persons from occupying a unit; and what relationship, if any, an 

unproven breach of that duty had on his claim of a violation of 
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his familial status.  Second, he claimed there was a conflict or 

ambiguity between the two-person per unit rule and the word 

“family” in the Declaration.  Again there was no showing as to 

how this was related to or proved a violation of the FHA.  

Petitioner failed to prove or even attempt to prove that 

Respondent had violated his protected familial rights. 

34.  Even if such evidence was properly pled and proved, it 

would be irrelevant and immaterial to a petition based on a 

violation of the FHA. 

35.  Subsection 120.569(2)(g), Florida Statutes, states 

that “irrelevant, immaterial, or unduly repetitious evidence 

shall be excluded . . .”  Section 90.401, Florida Statutes (the 

Florida Evidence Code), states, “Relevant evidence is evidence 

tending to prove or disprove a material fact.”  It is 

fundamental that the introduction of evidence of collateral 

facts which by their nature are incapable of affording any 

reasonable presumption or inference as to the principal matter 

at issue is forbidden.  Evidence and Witnesses.  23 Fla. Jur 2d 

Sect. 122. 

36.  Assuming arguendo that Petitioner has proven a prima 

facie case of familial status discrimination, the burden to go 

forward with the evidence shifts to Respondent. 

37.  Testimony was given by both President Barrenechie and 

former President Raab that the two-person per unit rule was 
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reasonable given the unit size of 306 square feet.  Petitioner 

failed to produce any evidence or testimony that Respondent’s 

occupancy limitation rule is unreasonable.  A living space of 

306 square feet is not accommodating to three or more persons 

and abjectly unreasonable for five persons. 

38.  However, Petitioner has neither pleaded nor produced 

any evidence at the hearing that Respondent discriminated 

against, nor had any intent to discriminate against his familial 

status.  To establish a prima facie case of discrimination 

without intent, the Petitioner must prove discrimination or 

discriminatory impact.  Merely raising an inference of 

discrimination is insufficient.  Pfaff v. U.S. Department of 

Housing, 88 F.3d 739 (9th Cir. 1996); Palmer v. United States, 

794 F.2d 534 at 539 (9th Cir. 1986) (citing Moore v. Hughes 

Helicopter, Inc., 708 F.2d 475 (9th Cir. 1983)).  

39.  Petitioner also failed to produce any evidence that 

Respondent’s two-person rule had a discriminatory impact.  To 

the contrary, the evidence is credible that Barrenechie had 

rented two units to an adult and child with approval by 

Respondent and that he was aware of other units in Golf Crest of 

Naples occupied by an adult and child. 

40.  Although hearsay evidence may be admissible in a 

formal hearing (§ 120.569(2)(g), Fla. Stat.), it is not 

sufficient in itself to support a finding unless it is 
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admissible over objection in civil actions.  § 120.57(1)(c), 

Fla. Stat.  Petitioner’s hearsay evidence does not fall into any 

of the hearsay exceptions found in Section 90.803, Florida 

Statutes.  Under Subsection 120.57(1)(c), Florida Statutes, this 

hearsay evidence is not sufficient in itself to support findings 

of fact.  Department of Environmental Protection v. Department 

of Management Services, Division of Administrative Hearings, 667 

So. 2d 369, 370 (Fla. 1st DCA 1995); Department of 

Administration, Division of Retirement v. Porter, 591 So. 2d 

1108 (Fla. 2nd DCA 1992); Harris v. Game and Fresh Water Fish 

Commission, 495 So. 2d 806, 809 (Fla. 1st DCA 1986).  Without 

the hearsay evidence, Petitioner’s evidence did not prove that 

Respondent’s articulated reasons for denying his application for 

an exemption from the two-person rule were pretextual.  In 

addition, Respondent’s witnesses’ testimony was credible. 

41.  Subsection 760.35(3)(b), Florida Statutes, provides 

that in the event the Administrative Law Judge determines that a 

discriminatory act has been committed, the Administrative Law 

Judge shall recommend to FCHR an order prohibiting or requiring 

Respondent to cease and desist its activity and shall recommend 

an order finding quantifiable damages. 

42.  There has been insufficient evidence to support the 

issuance of a cease and desist order, and no evidence has been 

submitted by Petitioner of any quantifiable damages which FCHR 
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has authority to levy in such cases.  As the Court determined in 

Laborers’ International Local 478 v. Burroughs, 541 So. 2d 1160 

(Fla. 1989), quantifiable damages can be authorized by an 

administrative agency.  However, humiliation, pain and 

suffering, discomfort, and inconvenience are damages which are 

not quantifiable and may not be awarded through administrative 

procedures; see also Broward County v. LaRosa, 505 So. 2d 422 

(Fla. 1987). 

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order denying the relief sought and dismissing the 

petition filed in this matter. 

DONE AND ENTERED this 17th day of June, 2009, in 

Tallahassee, Leon County, Florida. 

S                       

DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 17th day of June, 2009. 
 
 

ENDNOTE 
 
1/  All references to Florida Statutes are to Florida Statutes 
(2008), unless otherwise indicated. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 

 16



TBD | 200925 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 108 of 122 

 

 

 

 

 

200925 TBD.R 005 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Green v. Richman Property Service 

CITATION: 200925 TBD.R 005 

DATE: 6/18/2009 

STATE: FL  

 

CASE NO: 

29-92771H (FCHR) 

09-000035 (DOAH) 

CASE TYPE: Housing Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 09000035.pdf 

PAGES: 12 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
HARRIET P. GREEN, 
 
     Petitioner, 
 
vs. 
 
RICHMAN PROPERTY SERVICE, INC.,
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 09-0035 

  
RECOMMENDED ORDER 

 
On May 19, 2009, a formal administrative hearing was 

conducted in Orlando, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings. 

APPEARANCES

For Petitioner:  Jerry Girley, Esquire 
                      The Girley Law Firm 
                      125 East Marks Street 
                      Orlando, Florida  32803 
 

For Respondent:  Carlos A. Fabano, Esquire 
                      Abadian Cook 
                      9155 South Dadeland Boulevard 
                      Dadeland Centre, Suite 1208 
                      Miami, Florida  33156 
 

STATEMENT OF THE ISSUES

The issues in this case are whether Harriet P. Green 

(Petitioner) was the victim of housing discrimination by Richman 

Property Services, Inc. (Respondent), on the basis of the 

Petitioner's race or disability, and whether the Respondent 



retaliated against the Petitioner based upon a letter written by 

the Petitioner to a congressional representative. 

PRELIMINARY STATEMENT

On September 24, 2008, the Petitioner filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations (FCHR) against the Respondent.  On December 1, 2008, 

the FCHR issued a "Notice of Determination of No Cause" as to 

the Petitioner's complaint.  By a Petition for Relief dated 

December 22, 2008, the Petitioner reiterated the allegations 

that the Respondent violated the Florida Fair Housing Act.  On 

January 5, 2009, the FCHR forwarded the petition to the Division 

of Administrative Hearings, which scheduled and conducted the 

proceeding. 

At the hearing, the Petitioner testified on her own behalf 

and presented the testimony of two witnesses.  The Respondent 

presented the testimony of one witness and had Exhibits 2 

through 5 admitted into evidence. 

No transcript of the hearing was filed.  Both parties filed 

Proposed Recommended Orders that have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT

1.  From December 2006 to September 2008, the Petitioner 

was a resident of Clarcona Groves, an apartment complex in 

Orlando, Florida. 
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2.  At all times material to this case, the Respondent was 

the owner of the Clarcona Groves apartment complex. 

3.  The Petitioner is an African-American female.  The 

Petitioner has pulmonary hypertension, which requires that she 

use medical oxygen on a continuous basis.  Because of her 

medical condition and use of oxygen, being in the presence of 

cigarette smoking was contraindicated. 

4.  There were numerous signs posted in the vicinity of the 

Petitioner's apartment that stated oxygen was in use and 

indicated that smoking was proscribed.  The signs were placed by 

the medical oxygen supply company.  The Respondent placed 

additional signage with the assistance of one of the 

Respondent's maintenance workers. 

5.  The signs were apparently ignored by other residents of 

the complex who smoked tobacco (and other materials, allegedly 

including marijuana) in an open breezeway area to which the 

Petitioner's apartment door opened. 

6.  Although there was no evidence that the smoke entered 

the Petitioner's residence, she was required to keep the 

apartment closed to avoid the smoke and, routinely, had to pass 

through the smokers to travel to or from her residence. 

7.  The Petitioner testified that in February 2007, she 

complained to Chariel Burden (the Clarcona Groves assistant 

manager) that the breezeway smoking was affecting her lungs and 

 3



that Ms. Burden advised the Petitioner to contact law 

enforcement authorities about the marijuana smoking. 

8.  Ms. Burden testified that she did not recall any 

complaint from the Petitioner regarding smoking in the 

breezeway. 

9.  Assuming that the Petitioner complained of marijuana 

smoking in the breezeway, it would not have been unreasonable 

for Ms. Burden to refer the Petitioner to law enforcement 

authorities. 

10.  The Petitioner testified that in April 2007, she 

complained to Takkia Reed (the Clarcona Groves manager) again 

about the smoking and asked if she could be moved to another 

apartment in the complex. 

11.  The Clarcona Groves apartment complex provides rental 

units based on tenant income and rental assistance was 

available.  At the time of the April 2007 request, there were no 

other units available to which the Petitioner could have been 

moved. 

12.  There is no evidence that the Respondent could have 

successfully prohibited other residents from smoking legal 

cigarettes in the vicinity of another unit, had one been 

available. 

 4



13.  Apparently, attempting to resolve the Petitioner's 

dissatisfaction with the circumstances, the Respondent lowered 

the Petitioner's rent in January 2008. 

14.  In June 2008, the Petitioner wrote a letter to a 

congressional representative, seeking assistance with her 

housing situation.  The letter was not offered into evidence, 

but it apparently made no reference to the Petitioner's concern 

about smoking, but did raise the Petitioner's dissatisfaction 

with the television service available to her. 

15.  The television service to the apartment complex was 

provided through a satellite system for which the Respondent 

collected the monthly payments. 

16.  The Petitioner suggested that the quality of the 

television service to her residence was unacceptable.  The 

evidence establishes that, although there were occasional 

problems with satellite reception, such problems affected all 

residents who subscribed to the television service.  There is no 

evidence that the Petitioner's television signal was any 

different than that which was available to all subscribing 

residents. 

17.  The Petitioner asserted that, after she wrote the 

letter, the apartment managers began to treat her "differently" 

and that she was directed to place her complaints in writing.   
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18.  There is no evidence that the manager's request that 

the Petitioner submit her complaints in writing was 

unreasonable, particularly since the Petitioner had documented 

at least some of her dissatisfaction in the letter. 

19.  The Petitioner also alleged that the Respondent 

disconnected her cable television service in retaliation for 

having written the letter. 

20.  Payment for the television service was due on the 

first day of each month and was considered late as of the fifth 

day of each month. 

21.  Although the Petitioner asserted that she paid her 

television bill on a timely basis, Ms. Burden testified that the 

Petitioner was routinely tardy in paying her television bill and 

that the Petitioner did not pay the television bill at all in 

May of 2008.  When the Petitioner also failed to pay the 

June 2008 television bill, Ms. Burden contacted her regional 

manager to inquire as to how to deal with the non-payment. 

22.  Ms. Burden called the regional manager because 

Ms. Burden was aware of the Petitioner's letter to her 

congressional representative, wherein she expressed her 

dissatisfaction with the living situation, and was unsure how to 

handle the non-payment. 
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23.  There is no evidence that, under the circumstances, 

Ms. Burden's decision to contact her regional manager to inquire 

as to how to proceed was unreasonable or unwarranted. 

24.  Based upon her discussion with the regional manager, 

Ms. Burden treated the matter as she did all issues of non-

payment and had the service disconnected on June 12, 2008. 

25.  There is no credible evidence that the disconnection 

of the Petitioner's television service was in retaliation for 

having written the letter. 

26.  The Petitioner's television service was reconnected 

after she submitted her June payment. 

27.  In September 2008, the Petitioner vacated the Clarcona 

Groves apartment complex.  The Respondent asserts that the 

Petitioner was evicted from the apartment for non-payment of 

rent, but the Petitioner testified that she had already moved to 

a more suitable residence prior to September.  It is unnecessary 

to resolve this disagreement. 

28.  The Petitioner testified that she was concerned with 

the problem of crime in the area of the Clarcona Groves 

apartment complex, but there is no credible evidence that the 

problem affected the Petitioner any differently than it did 

other residents in the area. 

29.  The Petitioner also testified that security personnel 

were sent to her apartment to harass her at approximately 
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8:45 p.m. on one occasion, but the testimony lacked credibility 

and was otherwise unsupported by evidence. 

CONCLUSIONS OF LAW 

30.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2008). 

31.  Subsection 760.23(2), Florida Statutes (2008) 

(included within the "Florida Fair Housing Act"), provides as 

follows: 

It is unlawful to discriminate against any 
person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

32.  Pursuant to Subsection 760.34(5), Florida Statutes 

(2008), the Petitioner has the burden of proving a violation of 

the statute. 

33.  The shifting "burden-of-proof" set forth in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), is 

applicable in this case.  The Petitioner has the initial burden 

of establishing a prima facie case of discrimination by a 

preponderance of the evidence.  If the Petitioner meets the 

initial burden of establishing a prima facie case, the burden 

shifts to the Respondent to articulate some legitimate, 

nondiscriminatory reason for its action.  Assuming the 
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Respondent does so, the burden shifts back to the Petitioner to 

establish that the reasons asserted by the Respondent are in 

fact mere pretext for the discrimination.  Pollitt v. Bramel, 

669 F. Supp. 172, 175 (S.D. Ohio 1987); U.S. Department of 

Housing and Urban Development v. Blackwell, 908 F.2d 864, 872 

(11th Cir. 1990). 

34.  As to alleged discrimination on the basis of 

disability, the Petitioner essentially asserts that the 

Respondent failed to make reasonable accommodation for her 

disability because it failed to prevent other tenants from 

smoking in the vicinity of the Petitioner's residence.  To 

establish a prima facie case of failure to make a reasonable 

accommodation, the Petitioner must show:  (a) that she suffers 

from a disability, (b) that the Respondent knew of the 

disability, (c) that an accommodation of the disability was 

necessary to afford Petitioner an equal opportunity to use and 

enjoy the housing in question, and (d) that the Respondent 

refused to make such an accommodation.  See Schanz v. Village 

Apartments, 998 F. Supp. 784 (E.D. Mich. 1998).  In this case, 

the Petitioner has failed to establish a prima facie case of 

discrimination. 

35.  It is undisputed that the Petitioner suffers from a 

disability of which the Respondent was aware.  Signage was 

prominently placed in the vicinity of the Petitioner's 
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residence, advising other tenants that medical oxygen was in use 

and that smoking was proscribed.  The signage was placed with 

the implicit approval of the Respondent's employees and with the 

assistance of a maintenance worker. 

36.  There is no credible evidence that the Respondent 

declined to make a reasonable accommodation for the Petitioner's 

medical condition. 

37.  Tobacco smoking is a legal activity.  The Petitioner 

presented no evidence that the Respondent had the lawful 

authority to prohibit tenants from participating in a legal 

activity on the apartment complex property. 

38.  As for the apparent smoking of other, likely illegal, 

products, the Respondent properly advised the Petitioner to 

contact law enforcement authorities and register her complaint.  

There is no evidence that the Respondent was responsible for 

policing of the property or enforcement of the state's criminal 

laws thereupon. 

39.  There is no evidence whatsoever that the Petitioner's 

race was a factor in this dispute. 

40.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n.6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 

(1996)(citing Arnold v. Burger Queen Systems, 509 So. 2d 958 

(Fla. 2d DCA 1987)). 
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41.  As to the issue of retaliation, the Petitioner asserts 

that the Respondent terminated her television services as 

retaliation for a letter written by the Petitioner to a 

congressional representative.  The evidence establishes that the 

Petitioner's television service was temporarily terminated based 

on the Petitioner's failure to make payment for the service in a 

timely manner.  There is no evidence that the Respondent 

terminated the Petitioner's television service or took any other 

action towards the Petitioner based on the letter. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by the Petitioner. 

DONE AND ENTERED this 18th day of June, 2009, in 

Tallahassee, Leon County, Florida. 

S                          
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of June, 2009. 

 
 
COPIES FURNISHED: 
 
Jerry Girley, Esquire 
The Girley Law Firm 
125 East Marks Street 
Orlando, Florida  32803 
 
Carlos A. Fabano, Esquire 
Abadian Cook 
9155 South Dadeland Boulevard 
Dadeland Centre, Suite 1208 
Miami, Florida  33156 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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