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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TONJA J. HUNT, 
 
     Petitioner, 
 
vs. 
 
SEARS HOME IMPROVEMENTS, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-1516 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was held in this case 

on March 4, 2009, in Orlando, Florida, before Susan B. Harrell, 

a designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES

For Petitioner:  Tonja J. Hunt, pro se
                 516 Winchester Boulevard 
                 Sanford, Florida  32773 
 
For Respondent:  Donald C. Works, Esquire 
                 Jackson Lewis LLP 
                 390 North Orange Avenue, Suite 1285 
                 Orlando, Florida  32801 
 

STATEMENT OF THE ISSUES

The issues in this case are whether Respondent committed an 

unlawful employment practice by discriminating against 

Petitioner based on sex, whether Respondent was sexually 



harassed, and whether Respondent retaliated against Petitioner 

for making a complaint of sexual harassment. 

PRELIMINARY STATEMENT 

In October 2006, Petitioner, Tonja J. Hunt (Ms. Hunt), 

dual-filed a Charge of Discrimination against Respondent, Sears 

Home Improvement, Inc. (Sears), with the Florida Commission on 

Human Relations (Commission) and the Equal Employment 

Opportunity Commission (EEOC).  The charge alleged 

discrimination based on sex.  The EEOC investigated the 

complaint and determined that it was unable to conclude that the 

information obtained during its investigation established an 

unlawful employment practice.  On February 19, 2008, the 

Commission issued a Right to Sue to Ms. Hunt. 

On March 24, 2008, Ms. Hunt filed a Petition for Relief 

with the Commission, alleging that Sears had discriminated 

against her based on sex and that Sears had retaliated against 

her for filing a charge of sexual discrimination.  The Petition 

for Relief was forwarded to the Division of Administrative 

Hearings on March 28, 2008, for assignment to an Administrative 

Law Judge to conduct a final hearing. 

The case was assigned to Administrative Law Judge 

Lawrence P. Stevenson, but was transferred to Administrative Law 

Judge Susan B. Harrell to conduct the final hearing.  The final 
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hearing was scheduled for May 15, 2008.  Ms. Hunt requested and 

was granted several continuances. 

At the final hearing, Ms. Hunt testified on her own behalf 

and called Deborah Selgado and Zegenya Hunt as witnesses.  

Petitioner’s Exhibits 1 through 4 were admitted in evidence. 

At the final hearing, Sears called the following witnesses:  

Darlene Lighthouse, Luis Saez, Linda Hodahl, Kim Frates, and 

Keith Wilson.  Respondent’s Exhibits 1 through 14 were admitted 

in evidence. 

The Transcript was filed on March 16, 2009.  The parties 

agreed to file their proposed recommended orders on or before 

April 3, 2009.  Sears filed its Proposed Recommended Order on 

March 30, 2009.  On April 2, 2009, Ms. Hunt moved for an 

extension of time to file her proposed recommended order.  The 

motion was granted, and the time for filing proposed recommended 

orders was extended to April 10, 2009.  Ms. Hunt filed her 

Proposed Recommended Order on April 10, 2009.  The parties’ 

Proposed Recommended Orders have been given due consideration in 

the preparation of this Recommended Order. 

FINDINGS OF FACT

1.  Ms. Hunt was hired by Sears on January 9, 2006, as an 

appointment specialist, which is a telemarketer position.  Sears 

provides home improvement products such as siding.  The duties 

of an appointment specialist include calling potential Sears 
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customers and scheduling appointments for the Sears salespersons 

and the customers. 

2.  Each year, the chief executive officer of Sears sends 

the Sears associates a reaffirmation statement of affirmative 

action and equal employment opportunity.  The letter, which is 

posted at each call center, states in part: 

Our fair employment policies are not new to 
Sears.  These policies prohibit harassment 
or discrimination against any applicant, 
associate, vendor, contractor, or customer 
on the basis of race, color, religion, 
gender, gender identity, ancestry, national 
origin, age, disability, veteran status, 
pregnancy, citizenship, sexual orientation, 
marital status, ethnicity, or any other 
reason prohibited by law.  These policies 
also prohibit all forms of retaliation 
against any individual who complains of 
being harassed or discriminated against. 
 

3.  Each new hire, including Ms. Hunt, is provided with a 

copy of the Sears harassment policy on their first day of 

employment.  The harassment policy is also posted at each call 

center.  The harassment policy states that Sears prohibits 

sexual harassment and provides examples of actions that may 

constitute sexual harassment.  Such examples include 

“[i]nappropriate comments, jokes, or remarks because of or based 

on a person’s status” and “[t]ouching someone in a sexual way, 

including hugs, kisses, pinches, etc.” 

4.  The Sears harassment policy further requires an 

employee to take action if the employee: 
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[F]eel[s] uncomfortable in a situation 
because of someone’s harassing, sexually 
aggressive, abusive, or discriminatory 
behavior. 
 
[F]eel[s] that another’s harassing, sexually 
aggressive, abusive or discriminatory 
comments or actions toward [the employee] or 
a fellow associate, vendor, customer, etc. 
are improper in a work environment. 
 
[B]elieve[s] that another’s harassing, 
sexually aggressive, abusive, or 
discriminatory behavior impairs the 
[employee’s] ability to do [his or her] job, 
or 
 
[W]ants the harassing, sexually aggressive, 
abusive, or discriminatory behavior to stop. 
 

5.  If an employee believes that a violation of the 

harassment and discrimination policy has occurred, the Sears 

harassment policy tells the employee to take the following 

actions: 

Explain the situation to your immediate 
supervisor or manager. 
 
If you are not satisfied with your 
supervisor’s or manager’s response, or if 
you are uncomfortable speaking with him or 
her, immediately contact his or her manager 
or your human resources representative. 
 
If you still find that sufficient attention 
has not been given to your complaint, or if 
you are uncomfortable talking with someone 
in your unit, associates should contact 
the company’s the EthicsAssist Line at 
1-800-BASSIST or Associates Services at 
1-888-88sears. 
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6.  Sears has a progressive discipline policy and a 

progressive progress policy.  Employees are given coaching 

discussions and verbal performance memos for the first step.  

The second step, third, and fourth steps are performance plans 

for improvements.  The last step is a final warning. 

7.  Sears has a dress code policy.  On April 6, 2006, 

Ms. Hunt was sent home because she was in violation of the dress 

code policy. 

8.  On April 13, 2006, a coaching discussion was held with 

Ms. Hunt concerning her productivity.  Ms. Hunt was not meeting 

the daily requirements for making calls.  The minimum standard 

was 165 calls out daily and 12 appointments.  Ms. Hunt was 

averaging approximately 78 calls per day. 

9.  On May 15, 2006, Ms. Hunt received a step-two 

performance plan for improvement for not adhering to the Sears 

attendance policies.  The performance plan stated the 

performance issues as follows: 

Tonja’s attendance does not meet company 
expectations.  Since the beginning of her 
employment Tonja has had multiple 
occurrences.  On 01-30 scheduled court date, 
02-10 out due to a family emergency, 02-21 
out due to a court hearing for her daughter, 
03-06 out due to daughter personal issues, 
03-30 called running late, 04-14 late, 04-19 
late, 04-24 thru 04-25 out due to oral 
surgery.  Tonja does not have any time 
available to her an[d] any further 
occurrences will count as separate 
occurrences. 
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10.  On June 1, 2006, Ms. Hunt received a verbal 

performance memo for not meeting the company requirements for 

productivity.  Her productivity for April was .05, which was 

below the company minimum of 1.3. 

11.  In October 2006, Ms. Hunt received a step-three 

performance plan for improvement.  The performance issues were 

described as follows: 

Tonja’s productivity for the month of 
September was that of 0.64 which is well 
below company minimums of 1.3 and a company 
goal of 1.8.  Tonja’s attendance has yet to 
improve.  Since 05-15-06 Ms. Hunt has had 12 
additional occurrences. 
 

12.  On November 7, 2006, Ms. Hunt received a step-four 

performance plan for improvement due to work performance and 

misconduct.  The performance issues were described as follows: 

Work Performance: 
Below monthly minimum standard of 1.3; 
Tonja’s results--.60 has not met standards 
since hire date. 
 
Attendance: 
10/27/06, instructions given to Tonja to 
call in by noon on Monday & speak to Luis.  
Previously warned of attendance on 10/9/06 & 
5/15/06. 
   Failed to follow directive 
   Could not be reached until 11/1 
 
Misconduct: 
10/27/06, received multiple complaints 
regarding inappropriate comments of a sexual 
nature to other associates on the call 
floor. 
   Upon investigation, behavior was in 
   violation of company policy. 
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11/3/06, Tonja instructed by Management and 
HR not to discuss investigation with other 
associates. 
   Complaints received regarding Tonja not 
   following this directive and discussing 
   the matters of the investigation with 
   other associates. 
 

13.  On November 13, 2006, Ms. Hunt was given a performance 

memo which served as a “final warning.”  The memo stated the 

reasons for the final warning as follows: 

As stated in the PPI Written Step IV 
document issued on 10-03-06, there were to 
be no more attendance occurrences.  
According to the timekeeping system, you 
clocked in 40 minutes late on 11-09-06.  
This memo serves as your final warning.  
Another attendance occurrence will result in 
immediate separation. 
 

14.  On January 17, 2007, Ms. Hunt received her annual 

performance evaluation, which rated her on nine areas of 

performance.  Ms. Hunt received an overall performance 

evaluation of two, which meant that improvement was needed.  She 

received a rating of one in the areas of productivity, 

availability, and adherence to policy.  A rating of one 

signifies that the performance is unacceptable. 

15.  Sears terminated Ms. Hunt’s employment effective 

January 23, 2007, for poor performance. 

16.  When Ms. Hunt began her employment with Sears, she 

worked in a unit in which Mr. Royston Kenneth Khadaroo was the 

team leader.  As team leader, Mr. Khadaroo would provide 
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assistance to the other employees concerning the work 

assignments.  He was not a supervisor and had no authority to 

fire, discipline, or otherwise affect the terms and conditions 

of employment of the other employees in the unit. 

17.  Beginning in May 2006, Ms. Hunt claims that 

Mr. Khadaroo began to sexually harass her.1  According to 

Ms. Hunt, Mr. Khadaroo made the following statements to her:  “I 

think you are pretty” and “I think you must be cold.”  Ms. Hunt 

took the second statement to mean that he was referring to her 

nipples.  Ms. Hunt claims that on one occasion, he made a 

measurement using his finger and thumb.  She took the action to 

mean that he was referring to the length of her crotch.  On 

another occasion, Ms. Hunt claims that while Mr. Khadaroo was 

giving her a ride to her car that he put his hands between her 

legs. 

18.  Prior to August 2006, Ms. Hunt made no attempt to 

advise her supervisor or other management at Sears concerning 

Mr. Khadaroo’s actions.  In August 2006, Mr. Khadaroo approached 

Darlene Lighthouse, who was one of Ms. Hunt’s supervisors and 

told Ms. Lighthouse that Ms. Hunt had been making accusations 

against him and that he wanted the issue to be addressed by 

upper management.  Mr. Khadaroo also advised Luis Saez, who was 

another of Ms. Hunt’s supervisors, that he wanted an 
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investigation because Ms. Hunt had been making complaints 

against him. 

19.  After Mr. Khadaroo complained to Ms. Lighthouse, she 

sent him home and talked to Ms. Hunt.  Ms. Hunt told 

Ms. Lighthouse that Mr. Khadaroo had been sexually harassing 

her.  Ms. Lighthouse sent Ms. Hunt home and began an 

investigation into the allegations. 

20.  Up until Ms. Hunt’s claims, there had been no 

complaints from any employee concerning Mr. Khadaroo. 

Ms. Lighthouse’s investigation did not reveal any witnesses to 

Ms. Hunt’s allegations.  There was no evidence to support or 

refute Ms. Hunt’s claims of sexual harassment.  It was a case of 

“he said, she said.” 

21.  To alleviate the situation, management decided to move 

Ms. Hunt from the unit in which Mr. Khadaroo worked.  Ms. Hunt’s 

workstation was moved so that she worked a few rows away from 

Mr. Khadaroo.  After the investigation, Ms. Hunt did not 

experience any further unwelcome advances or comments from 

Mr. Khadaroo. 

22.  On October 12, 2006, Ms. Hunt filed a Charge of 

Discrimination with the Commission, alleging that Sears had 

discriminated against her based on her sex. 
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CONCLUSIONS OF LAW

23.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569 and 120.57, Fla. Stat. (2008). 

24.  Ms. Hunt contends that Sears sexually discriminated 

against her by subjecting her to a sexually hostile work 

environment and retaliated against her for filing a Charge of 

Discrimination.  Subsections 760.10(1)(a) and (7), Florida 

Statutes (2006), provide: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail to refuse to 
hire any individual, or otherwise 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

*     *     * 
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

25.  The Florida Civil Rights Act of 1992, Section 760.01, 

et seq., Florida Statutes, is modeled after Title VII of the 
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Civil Rights Act of 1964, 42 U.S.C. Section 2000, et seq.; 

therefore, case law interpreting Title VII is also relevant to 

cases brought under the Florida Civil Rights Act.  Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205, 1209 

(Fla. 1st DCA 1991). 

26.  In a discrimination case, the petitioner has the 

initial burden of establishing a prima facie case of 

discrimination.  McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).  If the petitioner 

proves a prima facie case of discrimination, the burden shifts 

to the employer to proffer a legitimate, non-discriminatory 

reason for the action it took.  Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 

207 (1981).  The employer’s burden is always one of production, 

not persuasion, as it always remains the petitioner’s burden to 

persuade the fact finder that the proffered reason is a pretext 

and that the employer intentionally discriminated against the 

petitioner.  Id. at 252-256. 

27.  The required elements of a prima facie case for 

retaliation are:  (1) Petitioner participated in a protected 

activity, (2) Petitioner suffered an adverse employment action, 

and (3) there is a causal connection between participation in 

the protected activity and the adverse employment action.  See 

Gupta v. Fla. Board of Regents, 212 F.3d 571, 587 (11th Cir. 
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2000); Farley v. Nationwide Mutual Ins., 197 F.3d 1322, 1336 

(11th Cir. 1999). 

28.  Ms. Hunt has failed to establish a prima facie case of 

retaliation.  She did file a claim of sexual harassment which is 

a protected activity, and she was terminated from her employment 

with Sears.  Ms. Hunt did not establish that there was a causal 

connection between her termination and the filing of a sexual 

harassment complaint.  Her employment was terminated for poor 

performance.  Her problems with productivity were documented as 

early as April and June 2006, well before she filed a 

discrimination complaint, and continued throughout her 

employment with Sears.  Ms. Hunt was given performance plans in 

October and November 2006 for the correction of her productivity 

problems, but Ms. Hunt continued to fall below the company 

standards. 

29.  To establish a claim of sexual harassment, Petitioner 

must prove the following elements:  (1) Petitioner belonged to a 

protected group, (2) Petitioner has been subjected to unwelcome 

harassment, (3) the harassment must have been based on the sex 

or race of the employee, (4) the harassment was sufficiently 

severe or pervasive to alter the terms and conditions of 

employment and create a discriminatorily abusive working 

environment, and (5) the employer is responsible for such 

environment under either a theory of vicarious or of direct 
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liability.  Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 

1275 (11th Cir. 2002); Mendoza v. Borden, Inc., 195 F.3d 1238, 

1245 (11th Cir. 1999). 

30.  In Miller v. Kenworth of Dothan, Inc., the court 

discussed an employer’s liability for a hostile work environment 

based on the theories of vicarious and direct liability. 

An employer “is subject to vicarious 
liability to a victimized employee for an 
actionable hostile environment created by a 
supervisor with immediate (or successively 
higher) authority over the employee.”  
Faragher v. City of Boca Raton, 524 U.S. 
775, 807, 118 S.Ct. 2275, 2292-93, 141 L. 
Ed. 2d 662 (1998).  The employer will be 
strictly liable for the hostile environment 
if the supervisor takes tangible employment 
action against the victim.  See id. at 807, 
118 S.Ct. 2293.  However, when an employee 
has established a claim for vicarious 
liability but where no tangible employment 
action was taken, a defending employer may 
raise as an affirmative defense to liability 
or damages:  “(a) that the employer 
exercised reasonable care to prevent and 
correct promptly any . . . harassing 
behavior, and (b) that the plaintiff 
employee unreasonably failed to take 
advantage of any preventive or corrective 
opportunities provided by the employer or to 
avoid harm otherwise.”  Id. at 807, 118 
S.Ct. at 2292-93.  Where the perpetrator of 
the harassment is merely a co-employee of 
the victim, the employer will be held 
directly liable if it knew or should have 
known of the harassing conduct but failed to 
take prompt remedial action.  See Breda v. 
Wolf Camera & Video, 222 F.3d 886, 889 (11th 
Cir. 2000). 
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31.  In the instant case, Ms. Hunt has failed to establish 

that Sears was liable for Mr. Khadaroo’s actions.  Ms. Hunt did 

not inform management for Sears until several months after 

Mr. Khadaroo began to make inappropriate remarks to her.  Up 

until Ms. Hunt’s complaint, Sears had no knowledge of any 

inappropriate behavior by Mr. Khadaroo to anyone employed at 

Sears.  When management for Sears became aware of Ms. Hunt’s 

allegations, Sears immediately began an investigation.  Both 

Ms. Hunt and Mr. Khadaroo were interviewed.  No other witnesses 

were located who could substantiate Ms. Hunt’s allegations.  In 

order to remedy the situation between Ms. Hunt and Mr. Khadaroo, 

Ms. Hunt was taken out of the unit in which Mr. Khadaroo worked 

and was physically moved to a location in which she would not 

have to work near Mr. Khadaroo as she had before her complaint.  

After the investigation, Ms. Hunt did not have any further 

incidents with Mr. Khadaroo. 

32.  Because Sears’ actions in response to Ms. Hunt’s 

complaint immediately and permanently ended the alleged 

harassment, Sears did what was required under the law and cannot 

be found liable for harassment by Mr. Khadaroo.  See Hill v. 

American General Finance, Inc., 218 F.3d 639, 644 (7th Cir. 

2000) (noting that employer, who acted in response to a claim of 

harassment by immediately investigating and transferring the 

alleged harasser “reacted with commendable alacrity in almost 
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textbook example of what is supposed to happen”); Kilgore v. 

Thompson & Brock Management, Inc., 93 F.3d 752, 754 (11th Cir. 

1996) (holding that employer was not liable where it immediately 

began investigation into allegations of harassment); Steele v. 

Offshore Shipbuilding, Inc., 867 F.2d 1311, 1316 (11th Cir. 

1989) (holding that employer not liable for harassment because 

it took prompt remedial action including interviewing employees, 

reprimanding accused, and assuring employees that harassment 

would cease). 

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entering dismissing 

Ms. Hunt’s Petition for Relief. 

DONE AND ENTERED this 15th day of April, 2009, in 

Tallahassee, Leon County, Florida. 

S                       

SUSAN B. HARRELL 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of April, 2009. 
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ENDNOTES 

1/  Ms. Hunt’s testimony at final hearing concerning the length 
of time she had been sexually harassed differed from the 
statement she made in her Charge of Discrimination filed on 
October 12, 2006.  Her Charge of Discrimination stated that she 
had been subjected to inappropriate sexual innuendos and remarks 
from about July through August 2006. 

 
2/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2006 version. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
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will issue the Final Order in this case. 
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)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-6392 

   
RECOMMENDED ORDER OF DISMISSAL AND 

ORDER CLOSING FILE 
 

This matter comes before the undersigned on the Respondent's 
Motion to Dismiss and Supplemental Memorandum in Support of the 
Motion to Dismiss.  In support of the Motion Respondent states 
that a Motion to Compel was filed on February 18, 2009, because 
the Petitioner had failed to respond to a Request for Production 
and Interrogatories.  The Motion to Compel was granted by Order 
of February 26, 2009, giving the Petitioner until March 5, 2009, 
to make a full and complete response to the Request for 
Production and to the interrogatories.  The responses to the 
discovery requests have not been made, nor has the Petitioner 
contacted the Respondent concerning the matter of the required 
responses to the discovery requests. 

 
A deposition of the Petitioner was scheduled for 

February 27, 2009.  Petitioner failed to appear for that 
scheduled deposition and has not contacted the Respondent's 
counsel since, to reschedule the deposition or to indicate any 
reason for failure to appear. 

 
An Order was entered by the undersigned on March 5, 2009, 

addressing the Respondent's Motion to Dismiss.  The undersigned 
considered the Motion and supporting memorandum in reference to 
the substantial difficulty the Respondent was having in obtaining 
any communication from the Petitioner, including the Petitioner's 
failure to respond to the discovery requests, even after the 
Order compelling responses had been entered, and referencing the 
matter of the Petitioner's failure to attend a properly noticed 
deposition of the Petitioner.  The undersigned then indicated 
that under those circumstances the Motion to Dismiss would not be 
decided until the response time with regard to the Motion had 
elapsed, in the event that the Petitioner might file a response 



to the Motion.  The Order then proceeded to continue the hearing 
then set for March 13, 2009, at the Respondent's request.  The 
Order advised the parties that they should be prepared to argue 
the Motion to Dismiss by conference telephone call, to be 
scheduled within the next seven days.  Under the circumstances 
referenced herein, especially the circumstance of the 
Petitioner's failure to respond to the Motion to Dismiss, even 
after being reminded in the Order of March 5, 2009, of the 
opportunity to submit a response, it is determined that no oral 
argument on the Motion is necessary. 

 
As discussed in the Respondent's Motion to Dismiss, Florida 

Rule of Civil Procedure 1.380(d), provides that if a party fails 
to appear before an officer who is to take a deposition after 
being served with proper notice, an order dismissing the action 
may be entered by the court.  See also Fla. R. Civ. P. 
1.380(b)(2)(c).  Dismissal is also appropriate where a party 
fails to comply with a court's order compelling action.  Fla. R. 
Civ. P. 1.380(b)(2)(c); 1.380(d).  The Petitioner has ignored the 
Order of the undersigned granting the Motion to Compel and 
requiring responses to the discovery requests, the requests for 
production and the interrogatories.  No response thereto of any 
sort has been filed. 

 
The Petitioner chose to file a Petition for Relief after the 

Florida Commission on Human Relations' finding of "No Cause" 
concerning the Petitioner's claim of discrimination.  The 
Petition for Relief was filed on or about December 18, 2008, and 
the Petitioner's continued refusal to comply with the discovery 
requests, and the judge's Order with regard thereto, has 
prevented meaningful discovery or investigation of this case to 
be conducted by the Respondent and is caused an inordinate delay 
in this proceeding.  The Petitioner's apparent deliberate refusal 
to comply with the discovery requests, the proper notice and 
scheduling of the deposition, and the judge's Order Compelling 
responses to the discovery requests, as well as the Petitioner's 
failure to respond to the Motion to Dismiss, renders it patently 
apparent that the Petitioner does not wish proceed and has 
abandoned this claim.  No further time or expense should be 
expended in the adjudication of it or the defense of it.  
Accordingly, being advised in the premises, it is, 

 
ORDERED: 
 
That the Petitioner's Complaint and Petition for Relief be 

dismissed with prejudice.  The file of the Division of 
Administrative Hearings is hereby closed. 

 
 



DONE AND ORDERED this 15th day of April, 2009, in 
Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of April, 2009. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SYLVIA MIMS, 
 
     Petitioner, 
 
vs. 
 
BEVERLY LINDSAY AND MICHAEL S. 
HOUSER, 
 
 Respondents. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-2597 
          

  
RECOMMENDED ORDER

 Pursuant to notice, this cause came on for formal hearing 

before P. Michael Ruff, duly designated Administrative Law Judge  

of the Division of Administrative Hearings, in Pensacola, 

Florida, on January 14, 2009 and February 23, 2009.  The 

appearances were as follows: 

APPEARANCES 
 

       Petitioner:   Sylvia Mims, pro se
                     3382 Greenbriar Circle, Apt. B 
   Gulf Breeze, Florida  32561 
                                         
       Respondents:  Beverly Lindsay, pro se 
   5252 Springdale Drive 
   Milton, Florida  32570 
 
   Michael Houser, pro se 
   3533 Edinburgh Drive 
   Pace, Florida  32571 
 
 
 
 
 



STATEMENT OF THE ISSUE 
 

 The issue to be resolved concerns whether the Petitioner 

was the victim of a discriminatory housing practice, by 

allegedly being denied the opportunity to rent an apartment from 

the Respondents, and by being falsely informed of its non-

availability, based upon her race.   

PRELIMINARY STATEMENT 

 This proceeding arose upon the filing of a Petition for 

Relief by Sylvia Mims (Petitioner) in which she alleges that she 

was the victim of a discriminatory housing practice, by being 

denied the opportunity to rent an apartment, and being allegedly 

falsely informed that the apartment was unavailable for rental.  

She claims that these alleged discriminatory acts were based 

upon her race, African-American. 

 The Respondents contend that the apartment was rented to 

someone else (a mixed-race couple) immediately after the 

Petitioner had inquired about renting it and after inspecting 

it.  The Respondents state that the apartment was available for 

rental, on a "first-come-first-served" basis, and that the 

Petitioner told the Respondent, Ms. Lindsay, in a phone 

conversation on a Monday or Tuesday in early January, 2007, 

after her inspection of the apartment, that she could bring the 

Respondent a deposit on the ensuing Friday.  Before she did that 

or completed an application, which was required of all renters, 
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a couple brought a deposit, completed an application, and rented 

the apartment. 

 The Petitioner filed a Complaint with the Florida 

Commission on Human Relations (Commission) and the matter was 

investigated.  A finding of "No Cause" was made by the 

Commission and a Petition for Relief was thereafter filed by the 

Petitioner.  The matter was then transferred to the Division of 

Administrative Hearings (DOAH) and a formal proceeding ensued. 

 The cause came on for hearing, as noticed.  The Petitioner 

presented her own testimony, as well as that of witnesses Rosie 

Clas and Lyn Kliesch.  The Petitioner presented no exhibits.  

The Respondents presented the testimony of Beverly Lindsay and 

Michael Houser and had five exhibits admitted into evidence. 

 The Petitioner had a witness, purportedly under subpoena, 

who failed to appear.  Because of this circumstance, the 

Petitioner was allowed a second opportunity to adduce the 

testimony of witness Clint Cook at a video hearing conducted on 

February 23, 2009, between hearing rooms in Tallahassee and 

Pensacola.  The witness again was not produced by the 

Petitioner.  In light of this, the record was closed at that 

juncture, upon the adjournment of the hearing. 

 No transcript has been filed in this proceeding. 
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 The parties were given an opportunity to submit proposed 

recommended orders.  Their post-hearing submittals have been 

considered in the rendition of this Recommended Order. 

FINDINGS OF FACT 
 

1.  The Petitioner is an African-American female.  In early 

January 2007, she learned of an apartment for rent, owned or 

managed by the Respondents.  She called to inquire about the 

apartment and was told by the Respondent, Ms. Lindsay, that the 

rent would be $625.00 per month, with a one-month rent amount 

and security deposit due in advance.  She was told that the 

Lessee of a neighboring apartment, Clint Cook, would have a key 

and would show her the apartment.   

     2.  She went to view the apartment, and decided that she 

wished to rent it.  She then telephoned Ms. Lindsay, and 

Ms. Lindsey faxed an application to her to complete.  In the 

conversation, she told Ms. Lindsay she would not have the 

required deposit money until Friday.  This was on a Monday or 

Tuesday.  Ms. Lindsay then told her securing the apartment was 

on a “first come-first-served” basis.  The Petitioner never 

completed the application and never tendered the security 

deposit.   

     3.  Shortly after that telephone conversation, Ms. Lindsay 

was contacted by Stacey Edwards, while the apartment was still 

available for rent, concerning rental.  Ms. Edwards, on behalf 
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of herself and her boyfriend/husband, submitted an application 

to rent the apartment, together with the appropriate required 

deposit and rental amount on January 15, 2007.  Ms. Lindsay 

leased the apartment to the couple.  They had a planned move-in 

date of February 1, 2007.  They are a mixed-race couple, and 

Ms. Lindsay was aware of that fact when renting to them. 

     4.  Sometime after January 15, 2007, the Petitioner called 

Ms. Lindsay a second time, and was told that the apartment had 

been rented (to the Edwards couple) and was no longer available.  

Testimony to this effect is corroborated by the Edwards rental 

application and deposit receipt, which are in evidence.  The 

Edwards rental was documented on January 15, 2007.  Later that 

month, the Petitioner noticed the “for rent" sign displayed, or 

displayed again, and she and/or her witness, Lynn Kliesch, 

called about the apartment’s availability.  Ms. Lindsay again 

stated that it was rented.  Indeed, it was, to the Edwards.  The 

rental sign had been left up because the Edwards couple were not 

scheduled to move in until February 1, 2007.  This communication 

between the parties occurred before Ms. Edwards informed 

Ms. Lindsay that they would not be moving in.   

     5.  Shortly before February 1,2007.  Ms Edwards and her 

husband/boyfriend learned that his employment had ended (or he 

was transferred to another job location).  They therefore 

informed Ms. Lindsay that they had to re-locate to South Florida 
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and could not take the apartment.  She charged them for the two 

weeks of rental, and refunded their deposit.  She then placed 

the apartment back on the rental market. 

     6.  On January 31, 2007, Ms. Mari Ferguson inquired of 

Ms. Lindsay about the apartment’s availability.  This was after 

Ms. Edwards had informed Ms. Lindsay that she would not be 

renting the apartment.  Ms. Lindsay told Ms. Ferguson that the 

property was available and she rented it to Ms. Ferguson that 

same day.  Ms. Ferguson and her boyfriend, who occupied the 

apartment with her, were also a mixed-race couple, with 

children.  In fact, the boyfriend is the nephew of the 

Petitioner herein. 

     7.  Ms. Ferguson and family moved into the apartment.  Some 

months later a hostile situation arose between the Respondents 

and Ms. Ferguson.  Ms. Lindsay apparently received reports that 

“drug dealing” was occurring in the apartment.  Ms. Ferguson 

and/or the other occupants were responsible for some damage, and 

Ms. Ferguson became several months behind on rental payments.  

The Respondents therefore, through legal process, had her 

evicted.   

     8.  The Respondent, Ms. Lindsay, through her firm, Elite 

Properties of Northwest Florida, Inc., manages some 37 rental 

properties in Escambia and Santa Rosa Counties.  She is the 

president and broker for the firm and has no employees or 
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agents.  Among the rental property owners she and her firm 

represent is her Co-Respondent, Michael Houser.  Both 

Ms. Lindsay and Elite Properties, as well as Mr. Houser, have a 

significant number of minority tenants, both Hispanic and 

African-American.  A substantial number of those, both 

historically, and at the time of the hearing are single, 

African-American females, as heads of households.  There is no 

evidence, aside from the Petitioner’s unsubstantiated opinion, 

that either the Respondent has ever refused to rent to the 

Petitioner or anyone else, based upon race, nor that they have 

falsely denied availability of a dwelling for rent or sale for 

that reason.  There is no evidence that they have refused or 

attempted to avoid holding out a property for rent or sale for 

reasons based on racial animus. 

CONCLUSIONS OF LAW 

9.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2008). 

10.  The Petitioner has alleged, in effect, that the 

Respondent violated the Florida Fair Housing Act, Sections 

760.20-760.37, Florida Statutes (2007).  Section 760.23(2), 

Florida Statutes (2007), prohibits discrimination against a 

person, in the terms, conditions, or privileges of rental of a 

dwelling, or in the provision of services or facilities in 
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connection with rental of a dwelling, because of that person's 

race.   

11.  In all respects material here, the language in Section 

760.23(2), Florida Statutes (2007), is identical to that in 

Title 42, Section 3604(b), United States Code, which is part of 

the Federal Fair Housing Act, as amended.  "If a Florida statute 

is modeled after a federal law on the same subject, the Florida 

statute will take on the same construction as placed on its 

federal prototype, insofar as such interpretation is harmonious 

with the spirit and policy of the Florida Legislation."  See 

Brand v. Florida Power Corporation, 633 So. 2d 504, 509-510 

(Fla. 1st DCA 1994). 

12.  The Petitioner herein has the ultimate burden of 

proving that a discriminatory housing practice was committed by 

the Respondents, based upon the Petitioner's race (African-

American).  See § 760.34(5), Fla. Stat. (2007).  In the absence 

of direct evidence of intentional discrimination, of which there 

is none in this record, the following well-established, three-

part burden of proof analysis, derived from McDonnell-Douglas 

Corporation v. Green, 411 U.S. 792 (1973), is used in analyzing 

cases brought under the Federal Fair Housing Act:   

First, the plaintiff has the burden of 
proving a prima facie case of discrimination 
by a preponderance of the evidence.  Second, 
if the plaintiff sufficiently establishes a 
prima facie case, the burden shifts to the 
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defendant to articulate some legitimate, 
non-discriminatory reason for its action.  
Third, if the defendant satisfies this 
burden, the plaintiff has the opportunity to 
prove by a preponderance that the legitimate 
reasons asserted by the defendant are in 
fact mere pretext. 
 

See United States Department of Housing and Urban Development v. 

Blackwell, 908 F.2d 864, 872 (11th Cir. 1990), quoting from 

Pollitt v. Bramel, 669 F. Supp. 172, 175 (S.D. Ohio 1987). 

13.  In accord with the burden-shifting analysis of 

McDonnell-Douglas, referenced above, the Petitioner must 

establish a prima facie case, but still retains the ultimate 

burden of persuasion concerning the discrimination claim, after 

showing a prima facie case, by coming forward with evidence to 

show that any legitimate, non-discriminatory reason put forth by 

the Respondent is pretextual.  See St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993). 

14.  In the context of this alleged discriminatory housing 

or public accommodation action, predicated on alleged denial of 

the opportunity to rent an apartment based upon the Petitioner's 

race, a prima facie case must be demonstrated as follows:  (a) 

the Petitioner is a member of a protected group or class of 

persons whom the Fair Housing Act protects from unlawful 

discrimination relative to her race; (b) the Petitioner must 

have asked about the availability for rental of the dwelling, or 

for an opportunity to inspect the dwelling, consistent with the 
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terms, conditions, policies, and practice of the Respondent, on 

a date and time when the dwelling was available for inspection 

or rental; (c) the Respondent, with knowledge of availability, 

willfully failed or refused to provide information about the 

availability of a dwelling for rent, or to permit the Petitioner 

to inspect the dwelling under the same terms and conditions 

applicable to all persons; and (d) after the Petitioner was told 

the property was not available for inspection or rental, or was 

denied the opportunity to inspect the dwelling, the Respondent 

then told another person from a comparable class of persons, but 

outside the protected class, that the property was available for 

inspection or rental.   

15.  There is no question that the Petitioner meets the 

first element of a prima facie case, described above, and that 

she belongs to a class of persons whom the Fair Housing Act 

protects from unlawful discrimination, by being African-

American.  There is also no question, with regard to the second 

criterion, that the Petitioner inquired about the availability 

for rental or for an opportunity to inspect the dwelling, the 

apartment, in a manner consistent with the terms, conditions, 

policies and practice of the Respondent Lessor, on a date when 

the dwelling was actually available for rental or inspection.   

16.  The Petitioner contacted the Respondent, Ms. Beverly 

Lindsay, sometime in early January 2007, about renting the 
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property.  Ms. Lindsay informed her that the property was 

available for rental at that time.  She did not conceal that 

fact from the Petitioner.  Ms. Lindsay informed her of the 

rental amount, the necessity for a deposit, of the need to 

complete an application and to pay the deposit and a first 

month's rental.  She also told the Petitioner that she could 

obtain a key from a nearby resident, Clint Cook, in order to 

view the apartment.   

17.  Thereafter, when the Petitioner contacted Ms. Lindsay, 

expressing a desire to rent the apartment, Ms. Lindsay faxed her 

the application and told her that rental would be upon a first-

come-first-served basis, meaning that she had to complete the 

application and provide the necessary first month's rent and 

security deposit before she could secure the right to the 

apartment.  The Petitioner informed Ms. Lindsay that she would 

be able to pay the required funds to the Respondent by that 

Friday (this was on a Monday or Tuesday).   

18.  Thus the Respondent, with knowledge of availability, 

freely disclosed that the apartment was available for rent and 

described to the Petitioner the terms and conditions of the 

rental.  She allowed the Petitioner to inspect the apartment, in 

the same manner that she accorded such opportunities to all 

potential renters.  Therefore, the third element of the prima 
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facie case referenced above, has not been established by the 

Petitioner.   

19.  Moreover, the evidence does not establish that the 

Petitioner ever completed an application nor paid the subject 

deposit and first month's rental, in order to secure the 

apartment rental for herself.  The Respondent had clearly 

informed her that this was necessary, and must be done on a 

first-come-first-served basis, in relation to other potential 

renters.   

20.  The fourth element of the prima facie case, referenced 

above has not been established either.  The preponderant, 

persuasive evidence does not establish that the Petitioner was 

falsely told that the property was not available for rental or 

inspection, or was denied an opportunity to rent or inspect the 

property, and that then the Respondent represented to another 

person, outside the protected class, that the property was 

available for rental or inspection.   

21.  In fact, the Petitioner was given an opportunity to 

rent the apartment and was freely informed of the terms and 

conditions that apply to all potential renters of the dwellings 

at that location.  The Petitioner was given the opportunity to 

inspect the premises, to decide to rent the apartment and then 

to execute an application and provide the necessary funds 

required of all potential renters.  Under the first-come-first-
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served policy, which was announced in advance to the Petitioner, 

the Petitioner did not execute an application nor provide the 

necessary deposit and first month rental before Ms. Stacy 

Edwards did so.  Consequently, under that policy the Respondent 

rented the apartment to Ms. Edwards.   

22.  Thereafter, when Ms. Lindsay informed the Petitioner 

that the property was rented, she was not misrepresenting that 

fact, but was truthfully advising the Petitioner that  

Ms. Edwards had complied with the terms and conditions before 

the Petitioner had, and therefore secured the apartment for 

herself.  Thus the availability of the property for rental, with 

regard to the fourth referenced element of a prima facie case, 

was not misrepresented by the Respondent.   

23.  Ms. Edwards is a white person, but the Respondent was 

aware, at the time Ms. Edwards rented the apartment, that she 

was part of a mixed-race couple who would rent and be living in 

the apartment.  She freely agreed to rent the premises to them.   

24.  Assuming, arguendo, that a prima facie case had been 

established, the Respondents brought forward legitimate, non-

discriminatory reasons for not renting the apartment to the 

Petitioner.  Essentially, the Respondents did not rent the 

premises to the Petitioner because, under their regular policy 

as to which potential renter would get the opportunity to rent 

an apartment, the Respondents received a completed application 
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and the required prepaid funds from Ms. Edwards before she 

received such from the Petitioner.  In fact, she was never 

assured of receiving such from the Petitioner.   

25.  Thus, when the Petitioner thereafter inquired of the 

Respondents as to the apartment's availability, it truthfully 

was no longer available.  It was legitimately rented to 

Ms. Edwards, who first performed the prerequisites for rental, 

and who represented a mixed-race couple as tenants or occupants 

of the apartment.   

26.  The Petitioner did not come forward with any 

additional evidence to show that the Respondent's reason for not 

renting the premises to the Petitioner was pretextual, and that 

the reason really amounted to racial discrimination.  In fact, 

when Ms. Edwards and her boyfriend/husband learned that they 

would have to move to South Florida, near the end of January, 

and informed the Respondent at that time that they could not 

occupy the apartment, only then did the apartment again become 

available.   

27.  Thus, on January 31, 2007, when Mari Ferguson, who is 

white, inquired about the rental availability of the apartment, 

she was truthfully told that it was available, but the evidence 

conclusively shows that it was only available because on that 

day or no more than one or two days previously, the Edwards 

couple had decided not to take the apartment, which they had 

 14



already rented.  The legitimacy of the evidence of the close 

proximity in time between the Edwards' communicating to the 

Respondents that they would not take the apartment, and 

Ms. Ferguson inquiring about its availability, is corroborated 

by the evidence that shows that the Edwards couple was charged 

for two weeks rental, which commenced on January 15, 2007.  This 

fact shows that they had the right of possession of those 

premises through the end of the month of January 2007.  When 

Ms. Ferguson inquired about the availability of the rental, she 

was told that it was available, and on that same day she also 

performed the required terms and conditions of a prospective 

tenant and was therefore rented the apartment on January 31, 

2007, or February 1, 2007.  The Petitioner had never thus 

performed. 

28.  Ms. Ferguson also represented a mixed-race couple.  

Her boyfriend/husband (as the case may be), is African-American 

and, in fact, is the nephew of the Petitioner.  Some months 

later, as the above facts showed, Ms. Ferguson and her fellow 

occupant of the premises, were evicted, for delinquent rent and 

for being responsible for damage to the premises, as well as for 

the fact that the Respondents received reports that illicit 

drug-dealing may have been occurring in the apartment.  Thus, as 

found above, a hostile relationship arose between the 

Respondents, particularly Ms. Lindsay, and Ms. Ferguson and her 
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roommate.  It is inferred that this may have colored, and 

rendered less substantial and credible, the testimony adduced by 

the Petitioner.   

29.  In summary, the Petitioner has not shown all the 

elements of a prima facie case as discussed and explained above. 

The Petitioner has not shown, by persuasive evidence, that the 

Respondents' reasons for the action taken, in terms of the 

Respondents' not renting the premises to the Petitioner, was a 

pretext for a discriminatory housing practice based on the 

Petitioner's race.  The preponderant, persuasive evidence shows 

that the Respondents applied the terms and conditions of their 

rental policies to all prospective tenants on an equal basis, 

without regard to their race.  This is borne out, in part, by 

the fact that the Respondents knowingly rented the premises to a 

mixed-race couple (or two such).  It is also corroborated by 

statistical evidence, as well as unrefuted, persuasive testimony 

by the Respondents, that a substantial number of their rental 

lessees are African-American or Hispanic, and that a significant 

number of them are African-American females, as single heads of 

households.   

30.  There simply has been no preponderant, persuasive 

proof that racial animus on the part of the Respondents had any 

part to play in the Petitioner's failure to secure rental of the 

subject premises.  The Petitioner's opinion or good faith 
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belief, standing alone, cannot carry the Petitioner's ultimate 

burden of persuasion and constitute competent evidence of 

discrimination.  Swanson v. General Services Administration, 110 

F.3d 1180, 1186 (5th Cir. 1997); Little v. Republic Refining, 

Co., 924 F.2d 93, 96 (5th Cir. 1991); and Elliott v. Group 

Medical and Surgical Service, 714 F.2d 556, 567 (5th Cir. 1983). 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations, determining that the Respondents 

did not commit a discriminatory housing practice based upon the 

Petitioner's race and that the Petition be dismissed in its 

entirety. 
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DONE AND ENTERED this 16th day of April, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of April, 2009. 

 
 
COPIES FURNISHED: 
 
Sylvia Mims 
3382 Greenbriar Circle, Apt. B 
Gulf Breeze, Florida  32561 
 
Beverly Lindsay 
5252 Springdale Drive 
Milton, Florida  32570 
 
Michael Houser 
3533 Edinburgh Drive 
Pace, Florida  32571 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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