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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JUSTO J. CARRION, 
 
     Petitioner, 
 
vs. 
 
ENERGY SAVINGS SYSTEMS, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-5487 

  
RECOMMENDED ORDER 

 
A formal hearing was conducted in this case on January 12, 

2009, in Orlando, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 
 

 For Petitioner:  Justo J. Carrion, pro se
                      P.O. Box 141112 
                      Orlando, Florida  32814 
 
 For Respondent:  Priscilla Rivers, Esquire 
                      Arthur J. Ranson, III, Esquire 
                      Shuffield, Lowman & Wilson, P.A. 
                      P.O. Box 1010 
                      Orlando, Florida  32802-1010 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent committed unlawful 

employment practices contrary to Section 760.10, Florida 

Statutes (2008),1 by discriminating against Petitioner based on 

his national origin (Hispanic), by limiting, segregating, or 



classifying employees in a discriminatory fashion, or by 

retaliating against Petitioner for his opposition to unlawful 

employment practices.     

PRELIMINARY STATEMENT 

On or about November 19, 2007, Petitioner Justo J. Carrion 

("Petitioner") dually filed with the Florida Commission on Human 

Relations ("FCHR") and the federal Equal Employment Opportunity 

Commission ("EEOC") a Charge of Employment Discrimination 

against Respondent Energy Savings Systems of Central Florida, 

Inc. ("Respondent").  Petitioner alleged that he was harassed 

and intimidated due to his national origin, and was ultimately 

terminated in retaliation for his complaints regarding the 

discriminatory treatment.   

On October 10, 2008, the FCHR issued a Right to Sue letter.  

The letter stated that the EEOC investigated the case pursuant 

to a work sharing agreement with the FCHR, and that the EEOC 

determined that it was "unable to conclude that the information 

obtained during its investigation established violations of the 

statutes.  The Right to Sue letter informed Petitioner of his 

hearing rights, including the right to pursue the case in the 

Division of Administrative Hearings ("DOAH") by timely filing a 

Petition for Relief with the FCHR.  On October 30, 2008, 

Petitioner timely filed a Petition for Relief with FCHR.   
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On November 3, 2008, FCHR referred the case to the Division 

of Administrative Hearings.  The hearing was scheduled to be 

held on January 12, 2009.  At the hearing, Petitioner testified 

on his own behalf.  Petitioner's Exhibits A, C through J, L 

through S, and U through W were admitted into evidence.  

Respondent presented the testimony of Daniel Alexander, Dale T. 

Aldrich, Jr., Adam Sorkness, Andy Weatherby, Julio Oliva, Isaiah 

Fields, Jr., Edgar Mullenhoff, Ben P. Davis, and William K. 

Aldrich.  Respondent's Exhibits 3 through 6 were admitted into 

evidence.2

No transcript of the hearing was ordered by the parties.  

Petitioner timely filed his Proposed Recommended Order on 

January 20, 2009.  Respondent timely filed its Proposed 

Recommended Order on January 22, 2009.     

FINDINGS OF FACT 

1.  Respondent is an employer as that term is defined in 

Subsection 760.02(7), Florida Statutes.  Respondent is a family 

owned company based in Winter Park that installs residential and 

commercial insulation and acoustical ceilings and tiles.  The 

company is divided into two divisions.  The Insulation Division 

is headed by William Aldrich.  The Acoustic/Ceiling Division is 

headed by Dale Aldrich, Jr., who was Petitioner's ultimate 

supervisor.  Subsequent references to "Mr. Aldrich" are to Dale 

Aldrich, Jr.   
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 2.  Petitioner, a Hispanic male originally from the U.S. 

Virgin Islands, was hired by Respondent in February 2006 to work 

in the Acoustic/Ceiling Division.  He was hired as a tile 

installer, the entry-level position in the Acoustic/Ceiling 

Division.  A tile installer drops ceiling tiles into the 

gridwork installed by a ceiling mechanic.  With experience, a 

tile installer may work his way up to ceiling mechanic.   

3.  "Ceiling mechanic" is not a licensed position, and 

there is no formal progression through which an employee works 

his way up to this more skilled, higher paid position.  

Advancement depends on management's recognition that an 

employee's skills have advanced to the point at which he can be 

entrusted with the mechanic's duties.  Three to four years' 

experience is generally required to advance from tile installer 

to ceiling mechanic. 

4.  By all accounts, including those of the ceiling 

mechanics who supervised him at job sites and that of  

Mr. Aldrich, Petitioner was more than competent as to his actual 

job skills.  During the approximately thirteen months he worked 

for Respondent, Petitioner received four pay raises.  He was 

making $14.00 per hour at the time of his termination in August 

2007. 

5.  The evidence produced at the hearing demonstrated that 

Petitioner had problems controlling his temper on the job.  He 
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was generally negative and quick to take offense at perceived 

slights, especially when he inferred they were due to his 

national origin.  During his employment with Respondent, 

Petitioner was involved in at least three altercations with 

fellow employees and/or general contractors for whom Respondent 

worked as a subcontractor. 

6.  The earliest incident occurred in October 2006.  

Petitioner was working on a job site at which Respondent was a 

subcontractor for Harkins Development Corporation.  Petitioner 

testified that a Harkins supervisor named Harley was 

"commanding" him to perform tasks on the job site.  Petitioner 

was affronted, because he was not Harley's employee and because 

Harley, who was white, did not appear to be giving commands to 

the white employees of Respondent. 

7.  After lunch, Harley feigned that he was about to throw 

a soft drink at Petitioner.  In fact, the Wendy's cup in 

Harley's hand was empty, though a drop or two of condensation 

from the outside of the cup may have landed on Petitioner.   

8.  In Petitioner's version of the story, Petitioner then 

stood up and asked Harley if he would enjoy being on the 

receiving end of such treatment.  Petitioner then phoned  

Mr. Aldrich and asked to be sent to a different job site.   

Mr. Aldrich refused, and instead scolded Petitioner.  Petitioner 

believed that Mr. Aldrich was retaliating for his complaint.  
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Petitioner walked off the job site for the rest of the day, and 

worked at a different site the next day. 

9.  Petitioner entered into evidence the written statement 

of his co-worker, Eddy Abud.  Mr. Abud is Hispanic, with a 

national origin in the Dominican Republic.  Mr. Abud witnessed 

the confrontation between Petitioner and Harley.  Mr. Abud 

stated that Harley shook his cup and a "couple drops" of water 

splashed on Petitioner, who "went ballistic."  Petitioner used 

obscenities against Harley and invited him to fight.  Harley 

threw Petitioner off the job, an action with which Mr. Abud 

agreed. 

10.  Petitioner entered into evidence the written statement 

of his co-worker, Robert "Pappy" Amey.  Mr. Amey is white, and 

wrote that Petitioner "acted like a man all the time" except for 

the incident with Harley.  Mr. Amey's statement reads as 

follows, in relevant part: 

Harley had a big drink cup and he turned 
around and flipped it, playing, nothing came 
out.  Justo lit up [and] called him a mother 
fucker a dozen times.  He said if I find you 
on the street, I'll kill you.  I leaned to 
him and I said, "Justo, shut up."  He did 
not, he cussed Harley out the door.  It was 
Harley's job.  This was unprofessional 
behavior by Justo.  It was just horseplay 
and it was empty.  No reason to act like 
that. 
 

11.  Despite his overall respect for Petitioner, Mr. Amey 

stated that Petitioner should have been fired for his actions. 
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12.  Mr. Aldrich testified that Harley called him and told 

him that Petitioner had threatened him.  Petitioner told Harley 

that he would not do anything on the job, but would "kick his 

ass" if he saw him away from the job.  Mr. Aldrich stated that 

Harkins was one of Respondent's largest, longest-standing 

accounts, and that he knew Harley as a "stand up guy" who would 

have no reason to lie about such an incident. 

13.  The second incident occurred later in the same month, 

on October 31, 2006.  Petitioner was working for Respondent on a 

project at the University of Central Florida.  A ceiling 

mechanic named Adam Sorkness was in charge of the project.  

Petitioner testified that Mr. Sorkness had already angered him 

in September 2006 by making racial jokes about black employees, 

and that Mr. Aldrich had separated Petitioner from Mr. Sorkness 

on subsequent jobs up to October 31, 2006. 

14.  At first, there were no problems on the University of 

Central Florida job.  Petitioner accepted his assignment from 

Mr. Sorkness.  On this day, every man on the job was installing 

ceiling tile, which involved wearing stilts. 

15.  According to Petitioner, two white employees arrived 

later in the morning and decided to work together, leaving 

Petitioner to work with Isaiah Fields, a black employee whom 

Petitioner alleged was the butt of Mr. Sorkness' earlier racial 
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jokes.  Petitioner became agitated because it appeared the two 

white employees were doing no work. 

16.  Mr. Fields testified that he and Petitioner were 

working around a corner from Mr. Sorkness.  They heard loud 

laughter from around the corner.  Mr. Fields said that the 

laughter was not directed at him or Petitioner, but that it 

appeared to anger Petitioner, who said, "Wait a minute," and 

headed around the corner on his stilts.  Mr. Fields stayed put 

and thus did not see the subsequent altercation. 

17.  Petitioner approached Mr. Sorkness, who was also on 

stilts.  Petitioner complained about the job assignments.   

Mr. Sorkness replied that everyone was doing the same job and 

that Petitioner could leave if he didn't like it.  Petitioner 

became more incensed, calling Mr. Sorkness a "sorry white 

faggot."  Petitioner took off his stilts, then confronted  

Mr. Sorkness at very close range.  Mr. Sorkness pushed 

Petitioner away.  Petitioner then charged Mr. Sorkness and they 

engaged in a brief fight.  Ben Davis, a white ceiling mechanic 

who witnessed the altercation, called it a "scuffle."3 

18.  Mr. Aldrich investigated the matter and determined 

that Petitioner was the instigator of the fight.  He suspended 

Petitioner for three days, and gave Mr. Sorkness a verbal 

warning.  Mr. Aldrich issued a "written warning" to Petitioner  

cautioning him that he was subject to termination.  Mr. Aldrich 

 8



wrote the following comments: "Justo has been given 3 days off 

without pay.  Normally an employee would be fired for this 

action.  Justo has NO MORE chances.  Next offense will result in 

immediate termination of employment with Energy Savings 

Systems."  The document was signed by Mr. Aldrich and 

Petitioner.4 

19.  Petitioner claimed that Mr. Aldrich cut his hours in 

retaliation for the UCF incident, and it took several months for 

his hours to come back up to 40 per week.  The time sheets 

submitted by Petitioner showed fluctuations in his work hours 

before and after the incident, which is consistent with  

Mr. Aldrich's testimony that he only cuts hours when work is 

slow for the company.   

20.  The evidence demonstrated that Petitioner's hours were 

reduced at times because he would refuse to take certain jobs, 

either because of their location or because Petitioner did not 

want to work with certain people, such as Mr. Sorkness.   

21.  The third and final incident occurred on August 20, 

2007.  Petitioner was working on a job for which Respondent was 

a subcontractor to Alexander-Whitt Enterprises, a general 

contractor.  Alexander-Whitt's superintendent on the job was Dan 

Alexander.  Mr. Alexander asked Petitioner to clean up.  

Petitioner resented either the order itself or Mr. Alexander's 

method of delivering it, in light of a brief altercation between 
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the two men on the job site three days earlier.  Petitioner 

threatened to slap Mr. Alexander. 

22.  Mr. Aldrich testified that he received several calls 

from Mr. Alexander complaining about Petitioner over the course 

of this job.  Petitioner had an "attitude" about Mr. Alexander's 

instructing him on the job.  Mr. Aldrich apologized.  After 

Petitioner's threat, Mr. Alexander called yet again and told  

Mr. Aldrich that he wanted Petitioner off the job.  After this 

call, Mr. Aldrich fired Petitioner. 

23.  Aside from his own suspicions and resentments, 

Petitioner offered no evidence that his termination had anything 

to do with his national origin or was retaliation for his 

complaints about the company's discriminatory practices.  In 

fact, Petitioner never made a formal complaint while he was 

employed by Respondent.  His only "complaints" were to certain 

co-workers that he was being discriminated against because he 

was Hispanic. 

24.  Andy Weatherby, a ceiling mechanic who at times was 

Petitioner's field superintendent, recalled Petitioner telling 

him that he felt disadvantaged on the job for being Hispanic, 

but that Petitioner described no specific incidents of 

discrimination. 

25.  Julio Oliva, a junior ceiling mechanic with 

Respondent, is of Puerto Rican descent.  Mr. Oliva testified 
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that he saw no discrimination at the company.  He worked often 

with Petitioner, whom he described as having a negative 

attitude.  Mr. Oliva testified that it was difficult to merely 

pass the time in conversation with Petitioner, because 

Petitioner always had something negative to say. 

26.  Edgar Mullenhoff, also Puerto Rican, has worked for 

Respondent since 1982 and is the field superintendent for the 

insulation side of the company.  Mr. Mullenhoff described the 

company as "like a family" and stated that he never felt a 

victim of discrimination. 

27.  Mr. Abud's written statement attests that he has had 

no problems working for Respondent, and that "we have great 

bosses." 

28.  Petitioner noted what he termed a discriminatory 

pattern in the ethnic diversity of the Insulation Division 

versus the Acoustic/Ceiling Division.  While conceding that most 

of Respondent's employees are Hispanic, Petitioner notes that 

the great majority of the Hispanics work in the lower paying, 

less skilled Insulation Division.  Petitioner further argued 

that those few Hispanics hired in the Acoustic/Ceiling Division 

are given no opportunity to advance to the position of ceiling 

mechanic. 

29.  William Aldrich, the head of the Insulation Division, 

testified that there is a much higher turnover in insulation, 
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and that for the last four years or so the only applicants for 

the positions have been Hispanic.  He credibly testified that he 

hires anyone who appears capable of doing the job. 

30.  As to Petitioner's lack of advancement, it must be 

noted that he worked for Respondent for just a little over one 

year.  Mr. Oliva testified that he has worked for Respondent for 

five and one-half years.  He spent the first two years 

performing menial tasks and learning on the job.  Mr. Oliva 

stated that Respondent's ceiling mechanics were helpful to him 

in learning the trade, and he felt no barriers due to his 

national origin. 

31.  Mr. Sorkness testified that it took him between four 

and five years to become a mechanic.  Mr. Davis testified that 

it took him between three and four years to work his way up to 

ceiling mechanic.     

32.  The greater weight of the evidence establishes that 

Petitioner was terminated from his position with Respondent due 

to misconduct on the job. 

33.  The greater weight of the evidence establishes that 

Respondent has not discriminated against Petitioner or any other 

employee based on national origin. 
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CONCLUSIONS OF LAW 

34. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

35. The Florida Civil Rights Act of 1992 (the Florida 

Civil Rights Act or the Act), Chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  Subsection 

760.11(1), Florida Statutes, provides that any person aggrieved 

by a violation of the Act must file a complaint within 365 days 

of the alleged violation.   

36. Subsection 760.10(1)(a), Florida Statutes, states the 

following: 

(1)  It is an unlawful employment practice 
for an employer: 
  
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

37. Respondent is an "employer" as defined in Subsection 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 
15 or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person. 
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38. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under Section 760.10, Florida 

Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Florida State University v. Sondel, 

685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996); Florida Department 

of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

39. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to Respondent, as the employer, to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-discriminatory reason.  

If the employer rebuts the prima facie case, the burden shifts 

back to Petitioner to show by a preponderance of evidence that 

Respondent's offered reasons for its adverse employment decision 

were pretextual.  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 
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40. In order to prove a prima facie case of unlawful 

employment discrimination under Chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) he is a member of the 

protected group; (2) he was subject to adverse employment 

action; (3) he was qualified to do the job; and (4) his employer 

treated similarly-situated employees of other national origins 

more favorably.  See, e.g., Williams v. Vitro Services 

Corporation, 144 F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. 

EAP Management Corp., 40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 

1999). 

41. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

42. Petitioner established that he is a member of a  

protected group, in that he is a Hispanic male.  Petitioner was 

subject to an adverse employment action insofar as he was 

terminated.  Petitioner was qualified to perform the job of tile 

installer, and had the ability to advance to the position of 

ceiling mechanic. 

43.  However, Petitioner presented no evidence that his 

national origin played any role in his termination or in his 

failure to ascend to the position of ceiling mechanic.  No 

similarly situated employee was treated any differently or 

better than was Petitioner.  Having failed to establish this 
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element, Petitioner has not established a prima facie case of 

employment discrimination.  

44.  Even if Petitioner had met the burden, Respondent 

presented evidence of legitimate, non-discriminatory reasons for 

terminating Petitioner, thereby rebutting any presumption of 

national origin discrimination.  The evidence presented by 

Respondent established that Petitioner was terminated for 

misconduct on the job, and that he was given the opportunity to 

remain employed and to amend his behavior even after physically 

assaulting his supervisor on the job at the University of 

Central Florida.   

45. Petitioner failed to prove that Respondent's reasons 

for firing him are pretextual. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Energy Savings Systems of 

Central Florida, Inc. did not commit any unlawful employment 

practices and dismissing the Petition for Relief. 
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DONE AND ENTERED this 24th day of February, 2009, in 

Tallahassee, Leon County, Florida. 

S                    
LAWRENCE P. STEVENSON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of February, 2009. 

 
 

ENDNOTES
 

1/  Citations, hereinafter, shall be to Florida Statutes (2008) 
unless otherwise specified. 
 
2/  Respondent's proposed recommended order states that 
Respondent's Exhibit 2 was admitted into evidence.  The 
undersigned's notes indicate that Respondent's Exhibit 2 was not 
admitted because it was identical to Petitioner's Exhibit H, 
which was admitted into evidence. 
 
3/  Mr. Davis testified that the scuffle would not have happened 
had Petitioner stayed on his stilts. 
 
4/  Petitioner denied having signed the written warning, though 
he did not deny receiving it.  He testified that he refused to 
sign it in protest because Mr. Aldrich would not allow him to 
write his own comments on the document.  It is found that 
Petitioner's recollection of the incident must be faulty.  While 
there is no reason to think that Petitioner is purposely lying 
about refusing to sign the document, there is also no reason to 
think anyone associated with Respondent would forge Petitioner's 
signature on a document that Petitioner readily concedes he read 
and received.  Mr. Aldrich testified that he did nothing to 
prevent Petitioner from writing his own comments on the document 
and that he had no idea know why Petitioner did not. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
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will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARY LYNN JONES, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF REVENUE, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-5579 

  
RECOMMENDED ORDER 

This cause came on for final hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearings, on January 27, 2009, in Pensacola, 

Florida. 

APPEARANCES
 
 For Petitioner:  Mary Lynn Jones, pro se 
                  6501 Robar Tesora Street 
                  Navarre, Florida  32566 
 
 For Respondent:  Cindy Horne, Esquire 
                  Department of Revenue 
                  Carlton Building, Room 304 
                  501 South Calhoun Street 
                  Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice. 



PRELIMINARY STATEMENT 

 Petitioner Mary L. Jones (Ms. Jones) signed an Employment 

Complaint of Discrimination on May 21, 2001, that alleged 

discrimination by the Florida Department of Revenue 

(Department).  She filed it with the Florida Commission on Human 

Relations (Commission).  She alleged disparate treatment based 

on race and also alleged retaliation.  On September 30, 2008, 

the Commission filed its "Notice of Determination:  No Cause," 

subsequent to making the determination that there is no 

reasonable cause to believe that an unlawful employment practice 

occurred. 

 Thereafter, Ms. Jones filed a Petition for Relief with the 

Commission on November 3, 2008.  The matter was forwarded to the 

Division of Administrative Hearings and filed on November 5, 

2008.  It was set for hearing on January 27, 2009, and heard as 

scheduled. 

 Ms. Jones presented the testimony of six witnesses and 

offered four exhibits.  Two of Petitioner's exhibits were 

admitted.  The Department presented the testimony of three 

witnesses and had four exhibits admitted. 

 References to statutes are to Florida Statutes (2008) 

unless otherwise noted.   
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FINDINGS OF FACT

 1.  Ms. Jones is a person of the African-American race.  

She worked in Pensacola, Florida, for Attorney Walter 

Steigleman, who was a contract provider for the Department's 

Child Support Enforcement (CSE) program.  In the Spring of 2007, 

the Department terminated its contract with Mr. Steigleman and 

set up its own Child Support Enforcement Program.  This program 

was referred to as the Legal Services Unit (LSU).  Thereafter, 

the Department employed Ms. Jones pursuant to a contract 

executed June 25, 2007. 

 2.  The Department viewed this new LSU as a "pilot" project 

and, accordingly, did not wish to establish full-time 

equivalents pursuant to the state employment system.  Therefore, 

the contract entered into with Ms. Jones was an "at will" 

employment contract and provided that she could be terminated 

upon two weeks' notice.  Because Petitioner was not a statutory 

state employee, she had no right to appeal any termination or 

layoff. 

 3.  Staff hired for the project included Katherine Wright, 

an African-American attorney; Shayna Marstellar, a Caucasian 

attorney; Andrew Wood, a Caucasian attorney; Ms. Jones, a legal 

assistant; Megan McClinnis, a Caucasian legal assistant; Ruth 

Taylor, a Caucasian legal assistant; Marquieta Howard, a 

Caucasian legal assistant; Janet Thornhill, a Caucasian legal 
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assistant; and Jacqueline McBride, an African-American senior 

clerk. 

 4.  Ms. Rhonda O'Kelley was the Regional Manager in overall 

charge of the Department's operations in the area.  Priscilla 

Phipps, a Revenue Administrator III and veteran of 22 years with 

the Department, was in charge of the LSU.   

 5.  Ms. Phipps understands that it is in the Department's 

interest to make accommodations for employees in order to retain 

them.  She has adjusted the hours of employees many times in her 

career and at some point put Ms. Jones on a flex schedule at 

Ms. Jones' request. 

 6.  Ms. Jones compared herself with Megan McClinnis.  

Ms. McClinnis had a young child and was allowed absences so long 

as she subsequently made up the missed time.  Ms. McClinnis 

often called in late, but was allowed to make up for missed 

work.  Ms. McClinnis was provided cross-training and Ms. Jones 

was not.  However, the extant plan in the LSU was to eventually 

provide the same cross-training to Ms. Jones.  Ms. McClinnis on 

occasion had quality of work issues. 

 7.  Ms. Jones was paid $17.00 per hour, and Ms. McClinnis 

was paid $15.00 per hour. 

 8.  Each LSU team member had specialized duties.  Ms. Jones 

and Ms. McClinnis prepared dockets for court and prepared 

pleadings, and Ms. Jones often attended court proceedings.  
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Ms. Howard prepared petitions.  Ms. McBride put the files in 

order, prepared notices, and acted as a courier.  Ms. Taylor 

worked on judges' cases.   

 9.  Ms. McClinnis was provided cross-training in these 

activities, and Ms. Jones was not.  However, as previously 

stated, the extant plan in the LSU was to eventually provide the 

same cross-training to Ms. Jones and other members of the team.  

In any event, there was no testimony that cross-training was a 

benefit. 

 10.  PAILS is an acronym for a CSE, computer-based, 

tracking system.  Both Ms. Jones and Ms. McClinnis were trained 

to use this system, and both could use it, but Ms. McClinnis, 

according to Ms. Phipps, was faster.  Consequently, Ms. Phipps 

directed Ms. McClinnis, rather than Ms. Jones, to use the 

machine.  There is no benefit to using the PAILS program. 

 11.  By August 2007, Ms. O'Kelley concluded that there were 

performance problems with the LSU.  In order to improve the 

operation, she made personnel reassignments.  Among other moves, 

she discontinued the practice of having Ms. Jones attend court.  

She assigned additional people to work on dockets. 

 12.  In September 2007, Ms. Phipps held a meeting with 

personnel involved with CSE.  At the meeting were four  

African-Americans (Ms. Jones was one of them), one Hispanic, and 

the remainder were Caucasian.  During the meeting there was a 
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discussion regarding the timeliness of the cases set on the 

docket and the number of cases required to be re-set.  During 

this discussion, Ms. Jones stood up and loudly protested some of 

the remarks made by certain attendees.   

 13.  This outburst startled some of the attendees and some 

thought it unlike Ms. Jones to engage in such behavior.  Nothing 

occurring during the meeting was connected in any way to race.  

Subsequent to the meeting, Ms. Phipps remarked that she was 

surprised Ms. Jones had acted in an unprofessional manner.  

 14.  The mother of Ms. McClinnis worked for the Department 

for many years, and was working there when her daughter was 

employed.  Although witnesses denied Ms. McClinnis received 

special treatment, it was clear that everyone in the office was 

aware of the relationship, and the relationship had some effect 

on Ms. McClinnis' privileges.  For instance, Ms. McClinnis 

ignored call-in procedures with impunity.   

 15.  Ms. Jones told Ms. Walker and Ms. O'Kelley that she 

believed Ms. McClinnis was benefiting from nepotism.  

Ms. O'Kelley discussed the complaint with regard to nepotism 

with Ms. Phipps.  Ms. Jones never, during the entire term of her 

employment, made any claim of disparate treatment based on race. 

 16.  The procedure for handling complaints of racial 

discrimination is to report the complaint to the inspector 

general.  Ms. O'Kelley and Ms. Phipps made no report to the 
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inspector general with regard to complaints by Ms. Jones because 

her complaints with regard to favoritism did not involve race. 

 17.  Ms. Jones reported to work on time and was present 

when she was supposed to be present.  Her co-workers believed 

her to be a good worker.  However, Ms. Jones and almost all of 

the workers in the LSU had quality of work issues.  All of them 

had work returned from the attorneys for corrections.  When 

Ms. McClinnis was counseled with regard to errors, she accepted 

the correction in good faith.  When Ms. Jones was counseled with 

regard to errors, she became defensive. 

 18.  The Department was generally displeased with the staff 

of the LSU.  Ms. Bradford (African-American) was terminated in 

accordance with the provisions of her contract in March 2008.  

During May and June 2008, contract employees Wright (African-

American), Ms. Wood (Caucasian), Ms. Marsteller (Caucasian), 

Ms. Taylor (Caucasian), Ms. McClinnis (Caucasian), and Ms. Jones 

(African-American), were terminated.  Ms. Howard (Caucasian) and 

Ms. McBride (African-American) were retained. 

 19.  Disparate treatment by anyone involved with Ms. Jones 

because of race did not occur.  The evidence of record reveals 

no evidence of any racial bias by anyone.   
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CONCLUSIONS OF LAW

 20.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat.   

21.  Pursuant to Subsection 760.10(1), Florida Statutes, it 

is unlawful for an employer to discharge, refuse to hire, or 

otherwise discriminate against an employee with respect to 

compensation, terms, conditions, or privileges of employment, 

based on the employee's race. 

22.  Federal discrimination law may be used to evaluate the 

merits of claims arising under the Florida Civil Rights Act.  

Brand v. Fla. Power Corp., 633 So. 2d 504 (Fla. 1st DCA 1994). 

23.  Racial discrimination generally may be proven by 

evidence of a hostile work environment or by proof of disparate 

treatment.  Ms. Jones asserted that the Department discriminated 

against her through disparate treatment.  Ms. McClinnis was 

posed as her comparator.  Petitioner provided no direct evidence 

of discrimination based on disparate treatment. 

24.  To prove racial discrimination by disparate treatment 

when there is an absence of direct evidence, Ms. Jones must 

proceed using the McDonnell Douglas framework to establish a 

prima facie case.  See McDonnell Douglas Corp. v. Green, 411  

U.S. 792 (1973). 
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25.  To prove a prima facie case, Ms. Jones must prove 

that: (1) she is a member of a protected class; (2) she was 

subjected to an adverse employment action; (3) she was treated 

differently than a similarly situated employee of a different 

race; and (4) she was qualified for the position. 

26.  Ms. Jones established that she was a member of a 

protected class, African-American; and that she was subjected to 

an adverse employment action, termination of her contract in 

accordance with the terms of her contract.  She was qualified 

for the position she held.  She was not, however, treated 

differently from a similarly situated employee of a different 

race.  Specifically, she was not treated differently from 

Ms. McClinnis. 

27.  Ms. Jones did not demonstrate that Ms. McClinnis was 

treated more favorably.  Ms. McClinnis was tardy on occasion and 

was allowed to make up the missed time.  Ms. Jones was never 

tardy and, therefore, never had occasion to ask to make up time.  

Ms. McClinnis received some cross-training and was asked to work 

on PAILS.  Ms. Jones did not receive cross-training, although 

the unit planned to provide her with it, and Ms. Jones was not 

as fast as Ms. McClinnis with regard to making entries into 

PAILS.  In any event, there was no benefit to receiving cross-

training or to working on PAILS.  Ms. McClinnis was permitted to 
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work on an office decoration committee.  Ms. Jones could have, 

but did not volunteer to do this. 

28.  Ms. Jones may not refuse to avail herself of the 

leniency extended to Ms. McClinnis and then claim racial 

discrimination for not receiving it.  If Ms. McClinnis received 

favorable treatment, it was likely a result of her being the 

daughter of a Department manager, rather than race.  

Accordingly, Ms. Jones failed to prove a prima facie case under 

the McDonnell Douglas framework 

29.  If Ms. Jones had met the burden of proving a prima 

facie case, and, as noted, she did not, then the Department 

would have the burden of articulating a legitimate, non-

discriminatory reason for the employment action.  Dept. of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  

In fact, the Department proved beyond any doubt that nine other 

employees of various racial groups, including Ms. Jones, were 

terminated in accordance with the contract because the pilot 

project of which they were a part did not meet expectations.  

This was a legitimate non-discriminatory reason for the 

employment action.  

30.  This burden was met.  Therefore, Ms. Jones was 

required to prove that the Department's proffered reason for its 

action was a pretext for discrimination.  She failed to offer 
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any evidence that would prove that the Department's actions were 

pretextual. 

31.  Subsection 760.10(7), Florida Statutes, prohibits 

retaliation against any person who opposes an unlawful 

employment practice or because a person complains about an 

employment practice. 

32.  To prove a prima facie case of retaliation, Ms. Jones 

must prove: (1) she engaged in a statutorily protected 

expression; (2) she suffered an adverse employment action; and 

(3) the adverse employment action was causally related to the 

protected activity.  Harper v. Blockbuster Entertainment Corp., 

139 F. 3d 1385 (11th Cir. 1998). 

33.  Simply put, the first complaint concerning racial 

discrimination Ms. Jones expressed was when she filed her 

Employment Complaint of Discrimination with the Commission.  

Evidence of retaliatory action by the Department is remarkable 

for its total absence. 

RECOMMENDATION

 Based upon the Findings of Fact and Conclusions of Law,  

it is  

 RECOMMENDED that the Florida Commission on Human Relations 

Dismiss the Petition for Relief filed by Mary Lynn Jones.   
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DONE AND ENTERED this 25th day of February, 2009, in 

Tallahassee, Leon County, Florida. 

S                            

HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

BRUNEL DANGERVIL,                 ) 
                                  ) 
     Petitioner,                  ) 
                                  ) 
vs.                               ) Case No. 08-4873 
                                  ) 
TRUMP INTERNATIONAL BEACH         ) 
RESORT,                           ) 
                                  ) 
     Respondent.                  ) 
__________________________________) 
 
 

RECOMMENDED ORDER  
 

Pursuant to notice, a hearing was conducted in this 

case
 
before J. D. Parrish, a duly-designated administrative 

law judge of the Division of Administrative Hearings, on 

December 9, 2008, by video teleconference at sites in Miami 

and Tallahassee, Florida.  

APPEARANCES
 
For Petitioner:  Erwin Rosenberg, Esquire 
                 Post Office Box 416433 
                 Miami Beach, Florida  33141 
 
For Respondent:  Warren Jay Stamm, Esquire 
                 Trump International Beach Resort 
                 18001 Collins Avenue, 31st Floor 
                 Sunny Isles Beach, Florida  33160 

 
STATEMENT OF THE ISSUE 

 
Whether Respondent committed the unlawful employment 

practice alleged in the Employment Complaint of 

Discrimination filed with the Florida Commission on Human 
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Relations (FCHR) and, if so, what relief should Petitioner 

be granted.  

PRELIMINARY STATEMENT 
 

On April 22, 2008, the Petitioner, Brunel Dangervil, 

filed an Employment Complaint of Discrimination with the 

FCHR, alleging that his former employer, the Respondent, 

Trump International Sonesta Beach Resort, had discriminated 

against him based on his national origin (Haitian).  

According to the complaint, which contained the following 

"discrimination statement," the "most recent discrimination 

took place" on April 22, 2007:  

I believe I was subjected to disparate 
terms and conditions, harassment, and 
wrongfully terminated because of my 
National Origin (Haitian).  My 
supervisor Elisabeth Cortez (Hispanic) 
removed me from my 6 am work shift, and 
replaced me with Luis who is Hispanic, 
and had less seniority.  On numerous 
occasions, I heard security officer 
Curtis (Black-American), use the phrase 
"fucking Haitian" when I walked by.  On 
April 22, 2008, Assistant Manager Luis 
Santana (Hispanic) terminated me.  Mr. 
Santana did not give me a reason for my 
termination.  He told me to never come 
back on the hotel premises, and had 
security escort me off the property. 
 

On September 10, 2008, following the completion of its 

investigation of Petitioner's complaint, the FCHR issued a 

Notice of Determination: No Cause, advising the Petitioner 

that a determination had been made that "no reasonable 
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cause exists to believe that an unlawful employment 

practice occurred."  Thereafter, on or about September 29, 

2008, the Petitioner filed a Petition for Relief.  The case 

was forwarded to the Division of Administrative Hearings 

for formal proceedings on September 30, 2008. 

At the hearing, the Petitioner testified in his own 

behalf and presented testimony from:  Wilfrid Lazarre, a 

former co-worker; Curtis Butler, a security guard; 

Elizabeth Cortes, a former director of housekeeping for the 

Trump Resort; Lewis Saldana, the housekeeping manager at 

the Trump Resort; Eddie Lugo, a security supervisor at the 

Trump Resort; and Esther Sandino, director of human 

resources for the Respondent who also testified on behalf 

of the Respondent.  The Respondent's Exhibits 1-6 were 

admitted into evidence. 

In accordance with the directions of the undersigned 

at the conclusion of the hearing, the parties' proposed 

recommended orders were to be filed within ten days of the 

hearing.  By Order entered December 16, 2008, the parties 

were granted leave until December 31, 2008, to file their 

proposed orders.  The Respondent timely filed a proposed 

order.  The Transcript of the final hearing (consisting of 

one volume) was filed on December 31, 2008. 
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The Petitioner did not file a proposed order but filed 

a Motion for Judicial Notice of March 13, 2008 Decision of 

Appeals Referee on January 6, 2009.  Thereafter, the 

Respondent filed a Response to that request on January 29, 

2009.  Judicial review of the ruling of another tribunal 

unrelated to the issues of this case is immaterial.  

Presuming the Petitioner was entitled to unemployment 

compensation does not, as a matter of law, establish the 

necessary criteria to support a claim of employment 

discrimination.  The burden of proof and the requisites of 

proof pertinent to this case are more fully addressed in 

the conclusions of law below.  

FINDINGS OF FACT 
 

1.  The Petitioner began his employment with the 

Respondent on or about April 9, 2004.  The Petitioner 

worked as a houseman.  This job description was within the 

Respondent's housekeeping section.  His original schedule 

required him to work a shift that ran from 6:00 a.m. until 

2:00 p.m. 

2.  In October or November of 2004, the Petitioner's 

work schedule changed and he was directed to work the 

overnight shift.  The overnight shift personnel reported 

for duty from 11:00 p.m. until 7:30 a.m.  The Petitioner 
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accepted this re-assignment.  The change in shift 

assignment was requested by Elizabeth Cortes' predecessor. 

3.  Some time after December 2004, the Petitioner's 

supervising manager changed and Elizabeth Cortes became the 

director or manager for housekeeping.  The Petitioner asked 

Ms. Cortes if he could return to the 6:00 a.m. to 2:00 p.m. 

shift.  That request was not approved.  The Petitioner 

accepted this decision and continued to work as scheduled.  

Ms. Cortes told the Petitioner at that time that she did 

not have another employee who would be available to take 

the night shift. 

4.  In 2007 the Petitioner enrolled in school and 

requested that his shift be changed to a 9:00 p.m. to 

5:00 a.m. shift so that he could attend school at Miami 

Dade.  That request was approved.  From the time of 

approval, the Petitioner was permitted to work three days 

from 9:00 p.m. to 5:00 a.m. (his school days) and two days 

from 11:00 p.m. to 7:30 a.m.  The modification of the 

schedule allowed the Petitioner sufficient time to get to 

school in the morning.  The Petitioner continued to work 

these shift times without complaint or issue. 

5.  In November or December of 2006, the Petitioner 

made an application to become a banquet server for the 

Respondent's restaurant.  He alleged that he gave the 
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application to Elizabeth Cortes who was to sign it and 

forward it to Human Resources.  According to Esther 

Sandino, the Petitioner did not file an application for 

restaurant server.  Further, Ms. Cortes did not recall the 

matter.  The Petitioner did not file a claim of 

discrimination for this alleged incident but presumably 

alleged that this incident demonstrates an on-going 

disparate treatment.  There was no evidence that a non-

Haitian was hired for the job as banquet server.  There was 

no evidence any banquet servers were hired.  Ms. Cortes did 

not hire banquet servers.  Her responsibilities were 

directed at housekeeping. 

6.  During the time Ms. Cortes was the housekeeping 

supervisor, the Respondent employed approximately 90 

employees within the housekeeping section.  Of those 

employees approximately 70 were Haitian.  The remainder 

were Hispanic, Jamaican, Filipino, and other.  Of the five 

persons who held supervisory positions, one was Haitian, 

two were Hispanic, one was from Czechoslovakia, and the 

country of origin of the fifth supervisor was unknown to 

Ms. Cortes.   

7.  Ms. Cortes did not have the authority to terminate 

the Respondent's employees.  Standard procedure would cause 

any allegation of improper conduct to be referred to the 
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Human Resources office for follow up and investigation.  

There were two incidents referred for investigation 

regarding the Petitioner prior to the incident of April 22, 

2007.  Neither of them resulted in suspension or 

termination of the Petitioner's employment with the 

Respondent. 

8.  On April 22, 2007, a security officer reported to 

the hotel manager on duty, Bingina Lopez, that the 

Petitioner was discovered sleeping during his work shift.  

Based upon that report, Ms. Lopez sent an e-mail to the 

housekeeping department to alert them to the allegation.  

When the Petitioner next reported for work, Mr. Saldana 

told the Petitioner to leave the property and to report to 

the Human Resources office the next day to respond to the 

allegation.  The Petitioner did not report as directed and 

did not return to the property. 

9.  Mr. Saldana did not have the authority to suspend 

or terminate the Petitioner's employment.  Moreover, the 

Respondent did not send a letter of suspension or 

termination to the Petitioner.  In fact, the Respondent 

assumed that the Petitioner had abandoned his position with 

the company. 

10.  Ms. Cortes presumed the Petitioner abandoned his 

position because all of his uniforms were returned to the 
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company.  To avoid having the final paycheck docked, the 

Respondent required that all uniforms issued to an employee 

be returned upon separation from employment.  The 

Petitioner acknowledged that he had his brother return the 

uniforms to the Respondent for him.  The Respondent 

considered turning in uniforms to be an automatic 

resignation of employment. 

11.  To fill the Petitioner's position (to meet 

housekeeping needs), the Respondent contacted an agency 

that provides temporary staffing.  The person who came from 

the agency for the assignment was a male Hispanic.  The 

male (who may have been named Lewis Diaz) arrived at the 

Trump Resort for work about ten days after the Petitioner 

left.  The replacement employee's schedule was from 4:00 

p.m. to midnight or 1:00 a.m.  The temporary replacement 

remained with the Respondent until a permanent replacement 

for the Petitioner could be hired.  It is unknown how long 

that was or who the eventual permanent employee turned out 

to be. 

12.  Because the Petitioner never returned to the 

Trump Resort as directed, he was not disciplined for any 

behavior that may have occurred on April 22, 2007.   

13.  The Petitioner's Employee Return Uniform Receipt 

was dated April 25, 2007.   
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14.  Prior to the incident alleged for April 22, 2007, 

the Petitioner had been investigated in connection with two 

other serious charges.  Neither of those incidents resulted 

in discipline against the Petitioner.  Both of the 

incidents claimed improper conduct that was arguably more 

serious than the allegation of April 22, 2007. 

15.  Of the 400 plus employees at the Respondent's 

resort, the majority are Haitians.  The Respondent employs 

persons from 54 different countries.   

16.  The Petitioner's claim that he was referred to as 

a "fucking Haitian" by a security guard has not been deemed 

credible.  The Petitioner was unable to indicate when the 

comment was made.  Moreover, the Petitioner did not 

complain to anyone at the time the comment was allegedly 

made.  Finally, no other employee could corroborate that 

the comment was made.  One former employee testified that 

the Petitioner told him about the alleged comment.  At best 

it was one offensive statement made on one occasion.  

17.  There is no evidence that the Petitioner was 

treated in a disparate or improper manner based upon his 

national origin.   

CONCLUSIONS OF LAW  
 

18.  The Division of Administrative Hearings has 

jurisdiction over the parties to, and the subject matter 
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of, these proceedings.  §§ 120.57(1) and 760.11, Fla. Stat. 

(2008). 

19.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in Sections 760.01 through 760.11, Florida 

Statutes (2008).  "The Act, as amended, was [generally] 

patterned after Title VII of the Civil Rights Acts of 1964 

and 1991, 42 U.S.C. § 2000, et seq., as well as the Age 

Discrimination in Employment Act (ADEA), 29 U.S.C. § 623. 

Federal case law interpreting [provisions of] Title VII and 

the ADEA is [therefore] applicable to cases [involving 

counterpart provisions of] the Florida Act." Florida State 

University v. Sondel, 685 So. 2d 923, 925 (Fla. 1st DCA 

1996); see also Joshua v. City of Gainesville, 768 So. 2d 

432, 435 (Fla. 2000)("The [Act's] stated purpose and 

statutory construction directive are modeled after Title 

VII of the Civil Rights Act of 1964.").  

20.  The Act makes certain acts prohibited "unlawful 

employment practices," including those described in Section 

760.10, Florida Statutes (2008), which provides:  

(1)  It is an unlawful employment 
practice for an employer:  
(a)  To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual 
with respect to compensation, terms, 
conditions, or privileges of 
employment, because of such 
individual's race, color, religion, 
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sex, national origin, age, handicap, or 
marital status.  
(b)  To limit, segregate, or classify 
employees or applicants for employment 
in any way which would deprive or tend 
to deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, 
because of such individual's race, 
color, religion, sex, national origin, 
age, handicap, or marital status. 
 
(2)  It is an unlawful employment 
practice for an employment agency to 
fail or refuse to refer for employment, 
or otherwise to discriminate against, 
any individual because of race, color, 
religion, sex, national origin, age, 
handicap, or marital status or to 
classify or refer for employment any 
individual on the basis of race, color, 
religion, sex, national origin, age, 
handicap, or marital status. 
 
(3)  It is an unlawful employment 
practice for a labor organization:  
(a)  To exclude or to expel from its 
membership, or otherwise to 
discriminate against, any individual 
because of race, color, religion, sex, 
national origin, age, handicap, or 
marital status.  
(b)  To limit, segregate, or classify 
its membership or applicants for 
membership, or to classify or fail or 
refuse to refer for employment any 
individual, in any way which would 
deprive or tend to deprive any 
individual of employment opportunities, 
or adversely affect any individual's 
status as an employee or as an 
applicant for employment, because of 
such individual's race, color, 
religion, sex, national origin, age, 
handicap, or marital status.  
(c)  To cause or attempt to cause an 
employer to discriminate against an 

 11



individual in violation of this 
section. 
 
(4)  It is an unlawful employment 
practice for any employer, labor 
organization, or joint labor-management 
committee controlling apprenticeship or 
other training or retraining, including 
on-the-job training programs, to 
discriminate against any individual 
because of race, color, religion, sex, 
national origin, age, handicap, or 
marital status in admission to, or 
employment in, any program established 
to provide apprenticeship or other 
training. 
 
(5)  Whenever, in order to engage in a 
profession, occupation, or trade, it is 
required that a person receive a 
license, certification, or other 
credential, become a member or an 
associate of any club, association, or 
other organization, or pass any 
examination, it is an unlawful 
employment practice for any person to 
discriminate against any other person 
seeking such license, certification, or 
other credential, seeking to become a 
member or associate of such club, 
association, or other organization, or 
seeking to take or pass such 
examination, because of such other 
person's race, color, religion, sex, 
national origin, age, handicap, or 
marital status. 
 
(6)  It is an unlawful employment 
practice for an employer, labor 
organization, employment agency, or 
joint labor-management committee to 
print, or cause to be printed or 
published, any notice or advertisement 
relating to employment, membership, 
classification, referral for 
employment, or apprenticeship or other 
training, indicating any preference, 
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limitation, specification, or 
discrimination, based on race, color, 
religion, sex, national origin, age, 
absence of handicap, or marital status. 
 
(7)  It is an unlawful employment 
practice for an employer, an employment 
agency, a joint labor-management 
committee, or a labor organization to 
discriminate against any person because 
that person has opposed any practice 
which is an unlawful employment 
practice under this section, or because 
that person has made a charge, 
testified, assisted, or participated in 
any manner in an investigation, 
proceeding, or hearing under this 
section. 
 
(8)  Notwithstanding any other 
provision of this section, it is not an 
unlawful employment practice under ss. 
760.01-760.10 for an employer, 
employment agency, labor organization, 
or joint labor-management committee to:  
(a)  Take or fail to take any action on 
the basis of religion, sex, national 
origin, age, handicap, or marital 
status in those certain instances in 
which religion, sex, national origin, 
age, absence of a particular handicap, 
or marital status is a bona fide 
occupational qualification reasonably 
necessary for the performance of the 
particular employment to which such 
action or inaction is related.  
(b)  Observe the terms of a bona fide 
seniority system, a bona fide employee 
benefit plan such as a retirement, 
pension, or insurance plan, or a system 
which measures earnings by quantity or 
quality of production, which is not 
designed, intended, or used to evade 
the purposes of ss. 760.01-760.10. 
However, no such employee benefit plan 
or system which measures earnings shall 
excuse the failure to hire, and no such 
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seniority system, employee benefit 
plan, or system which measures earnings 
shall excuse the involuntary retirement 
of, any individual on the basis of any 
factor not related to the ability of 
such individual to perform the 
particular employment for which such 
individual has applied or in which such 
individual is engaged.  This subsection 
shall not be construed to make unlawful 
the rejection or termination of 
employment when the individual 
applicant or employee has failed to 
meet bona fide requirements for the job 
or position sought or held or to 
require any changes in any bona fide 
retirement or pension programs or 
existing collective bargaining 
agreements during the life of the 
contract, or for 2 years after 
October 1, 1981, whichever occurs 
first, nor shall this act preclude such 
physical and medical examinations of 
applicants and employees as an employer 
may require of applicants and employees 
to determine fitness for the job or 
position sought or held.  
(c)  Take or fail to take any action on 
the basis of age, pursuant to law or 
regulation governing any employment or 
training program designed to benefit 
persons of a particular age group.  
(d)  Take or fail to take any action on 
the basis of marital status if that 
status is prohibited under its 
antinepotism policy.  
(9)  This section shall not apply to 
any religious corporation, association, 
educational institution, or society 
which conditions opportunities in the 
area of employment or public 
accommodation to members of that 
religious corporation, association, 
educational institution, or society or 
to persons who subscribe to its tenets 
or beliefs. This section shall not 
prohibit a religious corporation, 
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association, educational institution, 
or society from giving preference in 
employment to individuals of a 
particular religion to perform work 
connected with the carrying on by such 
corporations, associations, educational 
institutions, or societies of its 
various activities. 
 
(10)  Each employer, employment agency, 
and labor organization shall post and 
keep posted in conspicuous places upon 
its premises a notice provided by the 
commission setting forth such 
information as the commission deems 
appropriate to effectuate the purposes 
of ss. 760.01-760.10.  
 

21.  The Act gives the FCHR the authority to issue an 

order prohibiting the practice and providing affirmative 

relief from the effects of the practice, including back 

pay, if it finds following an administrative hearing that 

an unlawful employment practice has occurred.  See § 

760.11, Fla. Stat (2008).  To obtain relief from the FCHR, 

a person who claims to have been the victim of an "unlawful 

employment practice" must, "within 365 days of the alleged 

violation," file a complaint ("contain[ing] a short and 

plain statement of the facts describing the violation and 

the relief sought") with the FCHR.  § 760.11(1), Fla. Stat. 

(2008).  It is concluded the Petitioner filed a complaint 

within the statutory time limitation. 

22.  The Plaintiff's complaint alleged that he was 

subjected to "disparate terms and conditions, harassment, 
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and wrongfully terminated because of" his national origin. 

As each claim may stand alone as a basis for discriminatory 

conduct, each claim is addressed individually. 

23.  It is concluded the Petitioner was not subjected 

to disparate terms and conditions of his employment.  There 

is no evidence that the Petitioner was paid differently or 

given conditions disparate than other employees within his 

category of employment.  The Respondent demonstrated a 

strong record of hiring and retaining Haitian employees at 

the pertinent period of time.  Additionally, one of five 

supervisors was Haitian.  Although he was originally 

scheduled to the night shift to meet the employer's needs, 

the Petitioner was retained on his work schedule to 

accommodate his desire to attend school.  The Petitioner 

did not complain regarding the work schedule assignment, 

and there is no evidence that Haitian employees were 

scheduled in a disparate manner.  To the contrary, 

employees on the night shift received a higher hourly rate 

of pay.   

24.  Next, as to a claim of harassment, the Petitioner 

has failed to present any credible evidence that he was 

harassed at the work site.  "A hostile work environment 

cannot be identified by a mathematically precise test, but 

rather must be determined from the totality of the 
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circumstances taking into consideration such factors as the 

frequency of the discriminatory conduct, its severity, 

whether it is physically threatening or humiliating or a 

mere offensive utterance and whether it unreasonably 

interferes with an employee's work performance."  Smith v. 

Mount Sinai Medical Center of Greater Miami, Inc., 36 F. 

Supp. 2d 1341 (So. Dist. Fla. 1998).  One alleged insult 

that did not impact the Petitioner's work performance 

hardly qualifies as a hostile, harassing environment.  

Assuming, arguendo, the alleged incident occurred, the 

Petitioner did not complain that the security guard had 

insulted him.  Even if true the conduct did not rise to the 

level that the Respondent would be held accountable for the 

rude behavior of a single employee for a single incident.  

Racial or ethnic slurs must be commonplace, overt and 

denigrating in order to create an atmosphere of hostility.  

See E.E.O.C. v. Beverage Canners, Inc., 897 F.2d 1067, 1068 

(11th Cir. 1990). 

25.  As to the Petitioner's claim that he was 

wrongfully terminated because of his national origin, that 

allegation also fails.  Simply stated, the Respondent did 

not terminate the Petitioner.  The Petitioner's assumption 

that he had been terminated is not supported by the weight 

of the credible evidence presented in this cause.  Further, 
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that another tribunal might have determined Petitioner 

should collect unemployment compensation does not address 

the standards of law applicable to this matter.   

26.  Petitioner has the burden of proving the 

allegations asserted.  "Discriminatory intent may be 

established through direct or indirect circumstantial 

evidence." Johnson v. Hamrick, 155 F. Supp. 2d 1355, 1377 

(N.D. Ga. 2001).  

27.  "Direct evidence is evidence that, if believed, 

would prove the existence of discriminatory intent without 

resort to inference or presumption."  See Wilson v. B/E 

Aero., Inc., 376 F.3d 1079, 1086 (11th Cir. 2004)("Direct 

evidence is 'evidence, that, if believed, proves [the] 

existence of [a] fact without inference or presumption.'").  

"If the [complainant] offers direct evidence and the trier 

of fact accepts that evidence, then the [complainant] has 

proven discrimination."  Maynard v. Board of Regents, 342 

F.3d 1281, 1289 (11th Cir. 2003).  In this case, the 

Petitioner failed to prove discrimination either by direct 

or indirect evidence.  He proved he is Haitian but little 

else. 

28.  Moreover, although victims of discrimination may 

be "permitted to establish their cases through inferential 

and circumstantial proof," the Petitioner similarly failed 
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to present credible inferential or circumstantial proof.  

See Kline v. Tennessee Valley Authority, 128 F.3d 337, 348 

(6th Cir. 1997).  

29.  Had the Petitioner established circumstantial 

evidence of discrimination, the burden would have shifted 

to the Respondent to articulate a legitimate, non-

discriminatory reason for its action.  If the employer 

successfully articulates a reason for its action, then the 

burden shifts back to the complainant to establish that the 

proffered reason was a pretext for the unlawful 

discrimination.  See Malu v. City of Gainesville, 270 Fed. 

Appx. 945; 2008 U.S. App. LEXIS 6775 (11th Cir. 2008).  In 

this case, the persuasive evidence established that the 

Petitioner was not terminated.  Under the guidelines of 

this employer, the Petitioner was presumed to have 

abandoned his job.  He returned his uniforms, he failed to 

report to the human resources office, and he failed to 

report for work.  The replacement employee was a temporary 

person supplied through an agency.  A non-Haitian was not 

given preferred treatment to the Petitioner's detriment.  

The vast majority of the housekeeping workers are Haitian.  

A Haitian was also a housekeeping supervisor.  The 

Petitioner did not establish anyone treated him differently 

based upon his national origin. 

 19



30. In light of the foregoing, Respondent's employment 

discrimination complaint must be dismissed.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and 

Conclusions of Law, it is  

RECOMMENDED that the FCHR issue a final order finding 

no cause for an unlawful employment practice as alleged by 

the Petitioner, and dismissing his employment 

discrimination complaint.  

DONE AND ENTERED this 27th day of February, 2009, in 

Tallahassee, Leon County, Florida. 

      
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of February, 2009. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Erwin Rosenberg, Esquire 
Post Office Box 416433 
Miami Beach, Florida  33141 
 
Warren Jay Stamm, Esquire 
Trump International Beach Resort 
18001 Collins Avenue, 31st Floor 
Sunny Isles, Florida  33160 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Derick Daniel, Executive Director 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions 
within 15 days from the date of this recommended order. Any 
exceptions to this recommended order should be filed with 
the agency that will issue the final order in this case. 
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ASSOCIATION, INC. 
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Case No. 08-5244 

  
RECOMMENDED ORDER 

 
     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference at sites 

in Tallahassee and Miami, Florida, on January 12, 2009. 

APPEARANCES 

For Petitioner:  Fabiola Heiblum, pro se 
        2821 Northeast 163 Street, Apt. 5C 

  North Miami Beach, Florida  33160 
 

For Respondent:  Charles F. Otto, Esquire 
  Straley & Otto, P.A. 
  2699 Stirling Road, Suite C-207 
  Hollywood, Florida  33312 

 
STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent unlawfully 

discriminated against Petitioner on the basis of her national 

origin or ethnicity in violation of the Florida Fair Housing 

Act. 

 



PRELIMINARY STATEMENT 
  

In a Housing Discrimination Complaint filed with the U.S. 

Department of Housing and Urban Development in July 2008, and 

subsequently investigated by the Florida Commission on Human 

Relations, Petitioner Fabiola Heiblum, who is a Hispanic woman, 

charged that Respondent Carlton Bay Condominium Association had 

unlawfully discriminated against her by filing a Claim of Lien 

against her property as a means of collecting an unpaid debt.  

The Commission investigated Petitioner's claim and, on  

September 17, 2008, issued a notice setting forth its 

determination that reasonable cause did not exist to believe 

that a discriminatory housing practice had occurred.  

Thereafter, Petitioner filed a Petition for Relief, which the 

Commission sent to the Division of Administrative Hearings on 

October 20, 2008.   

At the final hearing on January 12, 2009, Ms. Heiblum 

testified on her own behalf and offered Petitioner's Exhibits 1 

through 4, which were admitted in evidence.  Respondent offered 

Respondent's Exhibit 1 during its cross-examination of Ms. 

Heiblum, and this document was received in evidence.  Respondent 

did not otherwise present a case. 

No final hearing transcript was filed.  Each party filed a 

proposed recommended order before the established deadline, 

which was January 22, 2009.   
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 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2008 Florida Statutes. 

FINDINGS OF FACT 

 1.  Petitioner Fabiola Heiblum ("Heiblum") is a Hispanic 

woman who, at all times relevant to this action, has owned Unit 

No. 5C in the Carlton Bay Condominium, which is located in North 

Miami Beach, Florida.  She purchased her unit in 2004 and has 

resided there continuously since some time in 2005. 

 2.  Respondent Carlton Bay Condominium Association, Inc. 

("Association") is the entity responsible for operating and 

managing the condominium property in which Heiblum's unit is 

located. 

 3.  In March 2008, the Association's Board of Directors 

("Board") approved a special assessment, to be levied against 

all unit owners, the proceeds of which would be used to pay 

insurance premiums.  Each owner was required to pay his share of 

the special assessment in full on April 1, 2008, or, 

alternatively, in three equal monthly installments, due on the 

first of April, May, and June 2008, respectively.  Heiblum's 

share of this special assessment was $912.81.   

 4.  At or around the same time, the Board also enacted a 

procedure for collecting assessments, including the special 

insurance assessment.  According to this procedure, owners would 

have a grace period of 15 days within which to make a required 
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payment.  After that period, a delinquent owner would be 

notified, in writing, that the failure to pay his balance due 

within 15 days after the date of the notice would result in 

referral of the matter to an attorney for collection.  The 

attorney, in that event, would file a Claim of Lien and send a 

demand letter threatening to initiate a foreclosure proceeding 

if the outstanding balance (together with costs and attorney's 

fees) was not paid within 30 days after receipt of the demand.  

This collection procedure applied to all unit owners. 

 5.  Heiblum did not make any payment toward the special 

assessment on April 1, 2008.  She made no payment on May 1, 

2008, either.  (Heiblum concedes her obligation to pay the 

special assessment and does not contend that the Association 

failed to give proper notice regarding her default.)  The 

Association accordingly asked its attorney to file a Claim of 

Lien against Unit No. 5C and take the legal steps necessary to 

collect the unpaid debt.  By letter dated May 8, 2008, the 

Association's attorney notified Heiblum that a Claim of Lien 

against her property had been recorded in the public records; 

further, demand was made that she pay $1402.81 (the original 

debt of $912.81 plus costs and attorney's fees) to avoid 

foreclosure.   

 6.  On or around May 10, 2008, Heiblum gave the Association 

a check in the amount of $500, which the Association returned, 
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under cover of a letter dated May 16, 2008, because its attorney 

was now in charge of collecting the overdue debt.  Heiblum 

eventually paid the special assessment in full, together with 

costs and attorney's fees, thereby obviating the need for a 

foreclosure suit. 

 7.  Heiblum believes that the Association prosecuted its 

claims for unpaid special assessments more aggressively against 

Hispanics such as herself than persons of other national origins 

or ethnicities, for which owners the Association allegedly 

showed greater forbearance.  Specifically, she believes that the 

Association did not retain its attorney to undertake collection 

efforts against non-Hispanic unit owners, sparing them the costs 

and fees that she was compelled to pay. 

 8.  There is, however, no competent, persuasive evidence in 

the record, direct or circumstantial, upon which a finding of 

any sort of unlawful housing discrimination could be made.  

Ultimately, therefore, it is determined that the Association did 

not commit any prohibited discriminatory act vis-à-vis Heiblum. 

CONCLUSIONS OF LAW 

9.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

Sections 120.569, and 120.57(1), Florida Statutes. 

10.  Under the Florida Fair Housing Act ("FFHA"), it is 

unlawful to discriminate in the sale or rental of housing.  
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Specifically, Section 760.23, Florida Statutes, prohibits the 

following acts and practices (among others): 

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion.  
 
(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.  

11.  As a matter of law, Heiblum's claims under Section 

760.23(1) and Section 760.23(2), Florida Statutes, must fail 

because neither of these provisions creates a cause of action 

for a homeowner1; rather, each protects (a) persons seeking to 

purchase or lease a dwelling and (b) tenants.  See Lawrence v. 

Courtyards at Deerwood Ass'n, 318 F. Supp. 2d 1133, 1142-43 

(S.D.Fla. 2004); Delawter-Gourlay v. Forest Lake Estates Civic 

Ass'n of Port Richey, Inc., 276 F. Supp. 2d 1222, 1229-34 

(M.D.Fla. 2003), vacated because of settlement, 2003 U.S. Dist. 

LEXIS 26080 (M.D.Fla. Sept. 16, 2003); see also Richards v. 

Bono, 2005 U.S. Dist. LEXIS 43585, *11-*12 (M.D.Fla. April 25, 

2005). 

12.  None of the allegedly discriminatory conduct of which 

Heiblum complains adversely affected the availability of 
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housing, which is the value that Sections 760.23(1) and 

760.23(2), Florida Statutes, are intended to safeguard.  See, 

e.g., Richards, 2005 U.S. Dist. LEXIS 43585 at *9.  Moreover, in 

essence Heiblum's dispute with the Association is a dispute with 

her neighbors——the other unit owners who, like herself, are the 

Association's members.  It is not the purpose of the FFHA to 

serve as an all purpose civility code between neighbors.  See 

Lawrence, 318 F. Supp. 2d at 1143. 

13.  The Florida Commission on Human Relations ("FCHR"), 

has taken a contrary view, declaring that "Section 762.23(2), 

Florida Statutes, would clearly apply to homeowners . . . in a 

condominium setting."  See Kleinschmidt v. Three Horizons North 

Condominium, Inc., FCHR Case No. 25-91782H, Final Order No. 07-

013 (Feb. 15, 2007), at 2.  FCHR based this conclusion on Honce 

v. Vigil, 1 F.3d 1085 (10th Cir. 1993).  In Honce, the court 

examined the circumstances under which sexual harassment might 

be actionable as a form of housing discrimination.  The 

plaintiff in the case, however, was a tenant, not a homeowner 

like Heiblum.  The court therefore had no reason to consider 

(and did not address) whether, or under what circumstances, the 

Federal Fair Housing Act reaches post-sale discrimination.  On 

the contrary, the court articulated the governing principle 

involved in the case as follows:  "The [Federal] Fair Housing 

Act prohibits gender-based discrimination in the rental of a 
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dwelling, or in the provision of services in connection with a 

rental."  Id. at 1088 (emphasis added).  Honce is inapposite. 

14.  It is the undersigned's duty to apply the law 

independently and recommend an outcome that comports with his 

judgment, even if the agency is known to have a different view 

of the matter.  Consequently, the undersigned urges FCHR to 

reconsider its position regarding the reach of Section 

760.23(2), Florida Statutes, which according to its plain 

language does not permit a homeowner to bring a post-sale 

housing discrimination claim against her neighbors. 

15.  On the assumption that FCHR likely will consider the 

merits of Heiblum's claim, the undersigned has made the 

necessary findings of fact, which were stated above, and has 

reached the necessary legal conclusions, as set forth below. 

16.  In cases involving a claim of housing discrimination, 

the complainant has the initial burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  

Generally speaking, a prima facie case comprises circumstantial 

evidence of discriminatory animus, such as proof that the 

charged party treated persons outside of the protected class, 

who were otherwise similarly situated, more favorably than the 

complainant was treated.2  Failure to establish a prima facie 

case of discrimination ends the inquiry.  See Ratliff v. State, 

666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 
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(1996)(citing Arnold v. Burger Queen Systems, 509 So. 2d 958 

(Fla. 2d DCA 1987)).   

17.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the charged party 

to articulate some legitimate, nondiscriminatory reason for its 

action.  If the charged party satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the charged party is, in fact, 

merely a pretext for discrimination.  See Massaro v. Mainlands 

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th 

Cir. 1993), cert. denied, 513 U.S. 808, 115 S. Ct. 56, 130 L. 

Ed. 2d 15 (1994)("Fair housing discrimination cases are subject 

to the three-part test articulated in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973)."); 

Secretary, U.S. Dept. of Housing and Urban Development, on 

Behalf of Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990)("We agree with the ALJ that the three-part burden of proof 

test developed in McDonnell Douglas [for claims brought under 

Title VII of the Civil Rights Act] governs in this case 

[involving a claim of discrimination in violation of the federal 

Fair Housing Act]."). 

18.  To make out a prima facie case of discrimination, 

Heiblum needed to show that she: (1) belongs to a protected 

class; (2) is qualified to receive the services or use the 
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facilities in question; (3) was denied the services or 

facilities by the Association; and (4) was treated less 

favorably by the Association than were similarly situated 

persons outside of the protected class.  See, e.g., Jackson v. 

Comberg, 2006 U.S. Dist. LEXIS 66405, *15 (M.D.Fla. Aug. 22, 

2006). 

19.  It is undisputed that Heiblum is a Hispanic woman and 

thus in a protected class.  There is likewise no dispute that, 

as a unit owner, Heiblum is eligible to be provided the same 

services and facilities that all the other owners at Carlton Bay 

Condominium enjoy.  Heiblum, however, did not prove the 

remaining facts required to establish a prima facie case of 

discrimination on the basis of national origin or ethnicity.   

20.  Heiblum's failure to establish a prima facie case of 

discrimination ended the inquiry.  Because the burden never 

shifted to the Association to articulate a legitimate, 

nondiscriminatory reason for its conduct, it was not necessary 

to make any findings of fact in this regard.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a final order finding the Association not liable 

for housing discrimination and awarding Heiblum no relief.  

 10



DONE AND ENTERED this 27th day of February, 2009, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of February, 2009. 

 
 

ENDNOTES
 
1/  Handicap-based discrimination is cognizable under § 
760.23(8), Fla. Stat., but no such claim has been made here. 
 
2/  Alternatively, the complainant's burden may be satisfied with 
direct evidence of discriminatory intent.  See Trans World 
Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S. Ct. 613, 
621, 83 L. Ed. 2d 523 (1985)("[T]he McDonnell Douglas test is 
inapplicable where the plaintiff presents direct evidence of 
discrimination" inasmuch as "[t]he shifting burdens of proof set 
forth in McDonnell Douglas are designed to assure that the 
'plaintiff [has] his day in court despite the unavailability of 
direct evidence.'"). 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
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to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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