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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MICHAEL J. PAPPAS, 
 
     Petitioner, 
 
vs. 
 
BAY COUNTY SCHOOL BOARD, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-1928 

  
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Diane 

Cleavinger, Administrative Law Judge with the Division of 

Administrative Hearings, on October 2, 2008, in Panama City, 

Florida.   

APPEARANCES

     For Petitioner:  Michael J. Pappas, pro se 
                      6208 North Lagoon Drive 
                      Panama City Beach, Florida  32408 
 
     For Respondent:  Robert C. Jackson, Esquire 
                      Harrison, Sale, McCloy, Duncan 
                        & Jackson, Chtd. 
                      304 Magnolia Avenue 
                      Post Office Drawer 1579 
                      Panama City, Florida  33402-1579 
 

STATEMENT OF THE ISSUE

     The issue in this proceeding is whether Petitioner was the 

subject of unlawful employment practice based on sex.  

 



PRELIMINARY STATEMENT

     On August 29, 2007, Petitioner, Michael J. Pappas 

(Petitioner), filed a Charge of Discrimination against 

Respondent, Bay County school Board (Board or Respondent).  The 

Charge alleged that Petitioner was subjected to an unlawful 

employment practice based on his sex when Respondent failed to 

hire him for a teaching position in June 2007.   

The allegations of sexual discrimination were investigated 

by the Florida Commission on Human Relations (FCHR).  On 

March 20, 2008, FCHR issued a “Notice of Determination:  No 

Cause,” which advised Petitioner that he had 35 days from the 

date of the Notice to request an administrative hearing.  On 

April 9, 2008, Petitioner filed a Petition for Relief.  The 

Petition reiterated the allegations in his Charge.   

At the final hearing, Petitioner presented the testimony of 

seven witnesses.  Respondent presented the testimony of two 

witnesses.  Additionally, the parties offered 17 exhibits into 

evidence. 

After the hearing, Respondent filed a Proposed Recommended 

Order on November 21, 2008.  Petitioner did not submit a 

Proposed Recommended Order. 

FINDINGS OF FACT

     1.  Since November 2006, Petitioner, Michael J. Pappas, was 

a male employee of Respondent, Bay County School Board.  
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Initially, he was employed as a part-time substitute teacher at 

Patronis Elementary School (Patronis).  Patronis has an “A” 

ranking under Florida’s school accountability program and was 

ranked as a Top 100 School in 2005.  Eventually, Petitioner 

became a full-time para-professional (aide) assigned to work 

exclusively with an autistic child enrolled at the school.  

Ellie Spivey (female), the principal at Patronis, recommended 

Petitioner for the full-time position.  Petitioner was hired 

under an annual contract. 

     2.  In addition to his employment with Respondent, 

Petitioner served as Captain of a Dolphin tour boat he operated 

out of Panama City. 

     3.  In his para-professional position, Petitioner worked 

with Art Beakley (male) and Mary Martin (female).  Both were 

third grade teachers at Patronis.  Mr. Beakley was Petitioner’s 

direct supervisor and, like Petitioner, had been recommended for 

his teaching position by Ellie Spivey. 

     4.  Petitioner’s performance as a para-professional was 

mixed.  At best, both teachers indicated Petitioner’s 

performance was adequate, when he was present at the school.  

Often Petitioner was absent from school or left school early to 

go on dolphin tours.  Petitioner often did not notify either 

teacher that he would be absent.  Petitioner told Mr. Beakley 

that he could make more money as a boat captain on the dolphin 
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tours.  On the days Petitioner was absent, the autistic 

student’s mother would act as his caretaker during the day.   

     5.  Eventually, both teachers complained to the principal 

about Petitioner’s absences from school.  The principal did not 

discipline Petitioner because the absences were taken on 

allowable personal leave days.  However, Petitioner’s clear 

preference for working the dolphin tours as opposed to working 

at the school did not reflect well on his dedication or 

enthusiasm for a career at the school.   

     6.  Brooke Loyed, an Assistant Principal at Patronis, 

evaluated Petitioner’s employment based on her observations of 

Petitioner.  She was unaware of Mr. Beakley’s and Ms. Martin’s 

complaints regarding Petitioner’s absences.  On April 3, 2007, 

Petitioner received a good evaluation with no problems noted. 

     7.  However, funding for Petitioner’s para-professional 

position was not available for the next school term.  In mid-to-

late April 2007, Petitioner was advised his contract would not 

be renewed. 

     8.  That same month, after learning of the non-renewal, 

Petitioner asked Mr. Beakley and Ms. Martin for a letter of 

recommendation.  Mr. Beakley reluctantly agreed to give 

Petitioner a letter of recommendation and drafted a letter 

highlighting Petitioner’s good-qualities.  The letter did not 

mention Petitioner’s absences and lack of enthusiasm.   
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     9.  Initially, Ms. Martin refused to sign the letter by 

making excuses about why she had not signed the letter drafted 

by Mr. Beakley.  However, she finally signed the letter so that 

Petitioner would stop asking her to do so.  Ms. Martin now 

regrets that she signed the letter. 

     10.  In May 2007, Ms. Spivey was developing classes and 

personnel pairings for the next school term.  She asked Kara 

Powell, a teacher at Patronis, if she was willing to work with a 

full-time para-professional in her classroom.  Ms. Spivey did 

not indicate to Ms. Powell who the para-professional would be.  

Ms. Powell was not aware that Petitioner’s contract would not be 

renewed for the next term.  Ms. Powell told Ms. Spivey that she 

would not be interested in working with a para-professional in 

her classroom if that person was Petitioner. 

     11.  Ms. Powell told Ms. Spivey that Petitioner made her 

uncomfortable because he would sit very close to her in the 

lunchroom and that he sometimes made comments she did not care 

for.  She also told Ms. Spivey that Petitioner had once invited 

her and some other female teachers to go on a dolphin tour in 

their bathing suits without their husbands.  Ms. Powell felt the 

invitation was inappropriate and made for sexual purposes.  The 

evidence did not demonstrate that Petitioner invited the 

teachers to go on a dolphin tour for inappropriate reasons.   

 5



     12.  From Petitioner’s point of view, the invitation was 

made to a group of teachers sitting as a group in the cafeteria 

during a light-hearted conversation at the table.  He invited 

his co-workers because he thought they might enjoy going on a 

dolphin tour.  He limited the invitation to his co-workers 

because his boat was not big enough to take spouses or 

boyfriends.   

     13.  On the other hand, other teachers confirmed 

Ms. Powell’s story, and also indicated that Mr. Powell made them 

feel uncomfortable.  Since the school year was through and 

Petitioner’s contract was not going to be renewed, Ms. Spivey 

did not investigate further and did not take any formal action 

against Petitioner regarding the reports of these teachers. 

     14.  Eventually, due to the lack of funds, Petitioner’s 

contract expired and was not renewed.  There was no evidence 

that demonstrated the non-renewal of Petitioner’s contract was 

based on Petitioner’s gender. 

     15.  In the summer of 2007, Patronis had several open 

teaching positions.  Respondent advertised the positions for 5 

days.  Eventually, the District Office developed an applicant 

list for Patronis and forwarded it to the school.  There were 

over 90 applicants on the list, of which almost 95 percent were 

female.  A minimum of five applicants was required to be 
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interviewed by the school with the same questions and scoring 

form used for each candidate. 

     16.  In June and July 2007, interviews for the open 

teaching positions were held at Patronis.  Ms. Spivey and 

Ms. Loyed selected Petitioner for an interview.  Other 

candidates were Sarah Patterson, Jessica Kelley, Debra Holbrook, 

Kim Rogers, Sasha Aufschieider and Jana Jackins. 

     17.  Petitioner did not have a good interview and did not 

promote himself or his qualifications during the interview.  He 

was not particularly enthusiastic or upbeat about teaching.  

Other than his application, Petitioner did not bring any letters 

of recommendation or updated resume to the interview.  He did 

not provide the Bleakley letter discussed earlier.  He did not 

discuss current teaching methods or techniques even though the 

interview questions provided him an opportunity to do so.  

Importantly, Petitioner did not appear to be current with those 

methods.  From his application, it was clear that he had 

received his teaching degree over 20 years ago and had had no 

full-time classroom teaching experience since that time.  

Petitioner refused to be considered for a special education 

teaching position.  The refusal did not reflect well on his 

dedication or enthusiasm for teaching.  Petitioner also had no 

“English as a second language (ESOL)” experience or 

certification.  ESOL certification is a desirable skill for 
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teachers today.  Because of the poor interview and given the 

recent allegations that he made other teachers uncomfortable, 

Petitioner was not offered any of the open positions at 

Patronis.  The evidence did not demonstrate that the reasons for 

not hiring Petitioner were invalid or a pretext to mask 

discriminatory action. 

     18.  The successful applicants for the open positions at 

Patronis were Sarah Patterson, Jessica Kelley, Debra Holbrook, 

Kim Rogers, Sasha Aufschieider and Jana Jackins.  All of the 

candidates hired for the open positions were female.  However, 

that fact alone is not demonstrative of discrimination given the 

fact that the applicant pool was almost 95 percent female.  The 

evidence demonstrated that all of these candidates were more 

qualified for the open teaching positions than Petitioner.  All 

of the applicants had better interviews.  All showed more 

enthusiasm and dedication to teaching.  All demonstrated that 

they had knowledge of the latest teaching methods and 

techniques.  Finally, all scored higher in the interview.   

     19.  Kim Rogers had three years of teaching experience at a 

Title I school.  Her Title I experience was a good indication 

that she had experience in teaching at-risk children.  Sarah 

Patterson had a year of classroom experience and ESOL 

certification.  She also was known to be a very hard worker at 

school.  Jessica Kelley and Debra Holbrook were new teachers who 
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had recently completed their teaching internship at Patronis.  

Both were current in the latest teaching methods and techniques 

and had demonstrated such during the interview.  Both were 

highly thought of by their teaching peers.  Sasha Aufschieider 

was ESOL-certified.  She also was highly recommended by her 

peers.  Likewise, Jana Jackins was highly recommended by her 

teaching peers.   

     20.  When Petitioner discovered that he would not be 

offered a position, he complained to Dr. Richardson at the 

District Office.  At the time, he did not indicate that he 

thought he had been discriminated against based on his sex.  

Instead, he indicated that he thought he had been promised a 

position.  Dr. Richardson determined that the District hiring 

policies had been followed.  She offered to help Petitioner and 

contacted the principals at Cedar Grove Elementary School, a 

Title I school, and Surfside Middle School. 

     21.  On July 19, 2007, Petitioner interviewed at Cedar 

Grove Elementary for a position involving remediation of 

students who failed the FCAT.  The school and the position 

required an enthusiastic and motivated person who could work 

with high-risk, failing students.   

     22.  The interview was conducted by the principal, Billy 

May (male).  Petitioner performed adequately in his interview 

with Mr. May.  Petitioner was not selected for the position.  
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The successful candidate, Heather Six (female), was more 

qualified for the position.  She scored higher and had ESOL 

certification.  Indeed, there was no evidence that demonstrated 

Petitioner was discriminated against based on his sex when he 

was not hired for the Cedar Grove position.   

     23.  Similarly, Petitioner was not hired for the position 

at Surfside Middle School.  The interview was conducted by the 

principal, Sue Harrell (female).  Petitioner again did 

adequately in the interview.  The successful candidate for the 

position was Kenneth Stem (male).  As with Cedar Grove, there 

was no evidence of discrimination or pretext in the hiring of 

Mr. Stem over Petitioner and the Petition for Relief should be 

dismissed. 

CONCLUSIONS OF LAW 

     24.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

cause.  § 120.57(1), Fla. Stat.   

     25.  Under the provisions of Section 760.10(1), Florida 

Statutes, it is unlawful employment practice for an employer: 

(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.   
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* * * 
 

(7) . . . to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice 
under this section, or because that person 
has made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing under 
this section. 

     26.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand vs. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Dept. of Community Affairs vs. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991).   

     27.  The Supreme Court of the United States established in 

McDonnell-Douglass Corp. vs. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII, which are persuasive in cases such as the one 

at bar.  This analysis was reiterated and refined in St. Mary’s 

Honor Center v. Hicks, 509 U.S. 502 (1993).   

     28.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner. 
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Once this non-discriminatory reason is offered by Respondent, 

the burden then shifts back to Petitioner to demonstrate that 

the offered reason is merely a pretext for discrimination.  As 

the Supreme Court stated in Hicks, before finding 

discrimination, “[t]he fact finder must believe the plaintiff’s 

explanation of intentional discrimination.”  Hicks, 509 U.S. at 

519.   

     29.  In Hicks, the Court stressed that even if the fact-

finder does not believe the proffered reason given by the 

employer, the burden remains with Petitioner to demonstrate a 

discriminatory motive for the adverse employment action.  Id. 

     30.  In order to establish a prima facie case of 

discrimination, Petitioner must demonstrate that: 

a.  Petitioner is a member of a protected 
class; 

 

b.  Petitioner is qualified for the 
position; 

 

c.  Petitioner was subject to an adverse 
employment decision; and, 

 

d.  Petitioner was treated less favorably 
than similarly situated persons outside the 
protected class. 

 

Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); Smith v. Georgia, 

684 F.2d 729 (11th Cir. 1982); and Lee v. Russell County School 

Board, 684 F.2d 769 (11th Cir. 1984). 
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     31.  In this case, the evidence failed to demonstrate that 

Petitioner was discriminated against on the basis of his sex 

when he was not hired by Respondent for an open teaching 

position.  Indeed, the evidence demonstrated that Petitioner was 

treated the same as other candidates since all candidates went 

through the same interview process.  Additionally, the evidence 

was clear that Petitioner was either less qualified than the 

successful candidates or was of the same gender as the 

successful candidate.  In short, the successful candidates were 

not similarly situated to Petitioner. 

     32.  At Patronis, Petitioner did not perform well in his 

interview.  He did not demonstrate that he was familiar with the 

latest teaching techniques or methods.  He did not have full-

time classroom experience and he was not ESOL certified.  The 

successful candidates had these characteristics. 

     33.  At Cedar Grove, Petitioner’s interview was adequate.  

However, he was not as qualified as the successful candidate who 

was ESOL certified.  At Surfside, Petitioner was the same gender 

as the successful candidate. 

     34.  Moreover, even assuming Petitioner made out a prima 

facie case, Respondent articulated a legitimate, non-retaliatory 

reason for not hiring Petitioner.  See Mitchell v. USBI, Co., 

186 F.3d 1352, 1354 (11th Cir. 1999) (“This Court repeatedly has 

stated that it will not second-guess a company’s legitimate 
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assessment of whether an employee is qualified for a particular 

position.”); Elrod v. Sears, Roebuck and Co., 939 F.2d 1466, 

1470 (11th Cir. 1991) (courts are not super-personnel 

departments that reexamine an entity’s business decisions; the 

only question is whether the employer gave an honest explanation 

of its behavior).  Respondent provided legitimate reasons for 

selecting the successful candidates for the teaching positions 

that were open.  There was no evidence to suggest that those 

reasons were invalid or a pretext to hide discrimination.  

Therefore, the Petition for Relief should be dismissed. 

RECOMMENDATION 

     Based upon the Findings of Fact and Conclusions of Law,   

it is,   

     RECOMMENDED:   

     That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.   

DONE AND ENTERED this 8th day of January, 2009, in 

Tallahassee, Leon County, Florida.   

S           
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of January, 2009. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Michael J. Pappas  
6208 North Lagoon Drive 
Panama City Beach, Florida  32408 
 
Robert C. Jackson, Esquire 
Harrison, Sale, McCloy, Duncan 
  & Jackson, Chtd. 
304 Magnolia Avenue 
Post Office Drawer 1579 
Panama City, Florida  33402-1579 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.      
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
VINCENT HALL, 
 
     Petitioner, 
 
vs. 
 
MIAMI-DADE HOUSING AGENCY, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-4497 

  
RECOMMENDED ORDER 

 
     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by telephone conference call 

between sites in Tallahassee, Miami, and West Palm Beach, 

Florida, on October 17, 2008. 

APPEARANCES 

For Petitioner:  Vincent Hall, pro se 
  2315 Waburton Terrace, No. C 
  Wellington, Florida  33414 

 
For Respondent:  Terrence A. Smith, Esquire 

  Miami-Dade County Attorney 
  111 Northwest First Street, Suite 2810 
  Miami, Florida  33128 

 
STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent unlawfully 

discriminated against Petitioner on the basis of his race, sex, 

or handicap in violation of the Florida Fair Housing Act. 

 



PRELIMINARY STATEMENT 
  

In a Housing Discrimination Complaint filed with the U.S. 

Department of Housing and Urban Development in July 2008, and 

subsequently investigated by the Florida Commission on Human 

Relations ("FCHR"), Petitioner Vincent Hall, who is a black man 

with an alleged (albeit unspecified) disability, charged that 

Respondent Miami-Dade Housing Agency had unlawfully 

discriminated against him by refusing to rent and failing to 

make a reasonable accommodation.  The FCHR investigated 

Petitioner's claim and, on August 19, 2008, issued a notice 

setting forth its determination that reasonable cause did not 

exist to believe that a discriminatory housing practice had 

occurred.  Thereafter, Petitioner filed a Petition for Relief, 

which the FCHR sent to the Division of Administrative Hearings 

on September 15, 2008.   

At the final hearing on October 17, 2008, Mr. Hall 

testified on his own behalf and offered no additional evidence.  

Respondent offered Respondent's Exhibits 1 through 7 during its 

cross-examination of Mr. Hall, and these documents were received 

in evidence.  Respondent did not otherwise present a case. 

The final hearing transcript was filed on December 9, 2008.  

Thereafter, Respondent filed a proposed recommended order before 

the previously established deadline of December 19, 2008.  

Petitioner has not submitted a proposed recommended order.   
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 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2008 Florida Statutes. 

FINDINGS OF FACT 

 1.  Petitioner Vincent Hall ("Hall") is a middle-aged black 

man.  Although he alleges that he is handicapped, Hall failed to 

produce any evidence during the final hearing concerning his 

alleged disability——or even to identify it.1

 2.  Respondent Miami-Dade Housing Agency ("Housing Agency") 

is a department within Miami-Dade County (the "County"), which 

is a political subdivision of the State of Florida.2  The County 

is the public housing authority ("PHA") within its territorial 

jurisdiction.  As the PHA, the County, through its Housing 

Agency, administers several federally funded housing programs, 

including the Section 8 Housing Choice Voucher Program ("Section 

8").   

 3.  The County is subject to, and must comply with, the 

Ann-Marie Adker Consent Decree ("Consent Decree"), which the 

U.S. District Court for the Southern District of Florida entered 

in 1998.  The Consent Decree requires the County to give certain 

preferences in housing programs to eligible black public housing 

residents who qualify as "mobility pool members."   

 4.  Hall is a former resident of Smathers Plaza, one of the 

County's public housing developments.  (Hall lived in Smathers 

Plaza for a period of time in 2000, leaving voluntarily in 
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November of that year, at which time he relocated to Palm Beach 

County, where he continued to reside as of the final hearing.)  

As a former public housing resident, Hall is a mobility pool 

member.   

 5.  On December 3, 2007, Hall executed a form called an 

"Application for Assistance Under the Ann-Marie Adker, Et. Al. 

Vs. United States Department of Housing and Urban Development 

and Miami-Dade County Consent Decree," whose purpose is evident 

from its title.  Hall submitted this application to the Housing 

Agency's Applicant and Leasing Center. 

 6.  By letter dated May 2, 2008, the Housing Agency 

instructed Hall to appear at the Applicant and Leasing Center on 

May 15, 2008, for an appointment intended to begin the process 

of verifying Hall's eligibility for assistance under the Consent 

Decree.  Hall attended this meeting, during which he completed 

additional paperwork, including a form entitled "Change of 

Address/Family Size or Special Unit Requirements."  One of the 

questions on this document asked:  "Does the Head of Household 

or other member of the family have a disability?"  Hall 

answered, "No."  By signing the document, which Hall did on  

May 15, 2008, Hall declared "that the information presented 

[herein] is true and accurate."    

 7.  Despite having disclaimed the existence of any 

disability, Hall requested that he be provided a live-in aide.  
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Hall was furnished the documents necessary to apply for 

"reasonable accommodations" such as an aide, which documents 

included a certificate to be signed by a physician attesting to 

the disability, but Hall never returned the completed forms.  

Accordingly, the Housing Agency could not provide Hall a 

reasonable accommodation and had not done so as of the final 

hearing. 

 8.  The Housing Agency did, however, authorize the issuance 

of a Section 8 voucher for Hall, which he picked up on  

August 21, 2008.  The voucher gave Hall 60 days (extendible to a 

maximum of 120 days) within which to locate an owner willing to 

participate in Section 8.  As of the final hearing, Hall had not 

found a unit.  The County's fair housing center, operated by 

Housing Opportunities Project for Excellence, Inc. ("HOPE, 

Inc.") stood ready to assist Hall if he sought help in returning 

to Miami-Dade County to live.  Unfortunately for him, Hall had 

not taken advantage of the counseling available through HOPE, 

Inc. 

 9.  There is no competent, persuasive evidence in the 

record, direct or circumstantial, upon which a finding of any 

sort of unlawful housing discrimination could be made.  

Ultimately, therefore, it is determined that the County and, 

specifically, its Housing Agency, did not commit any prohibited 

act vis-à-vis Hall. 
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CONCLUSIONS OF LAW 

10.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

Sections 120.569, and 120.57(1), Florida Statutes. 

11.  Under the Florida Fair Housing Act ("FFHA"), it is 

unlawful to discriminate in the sale or rental of housing.  

Although Hall has not identified the particular provisions of 

the FFHA under which he purports to travel, it is reasonably 

clear that he is attempting to assert discrimination claims 

pursuant to Section 760.23, Florida Statutes.   

12.  Upon examination of the specific acts of unlawful 

discrimination and other prohibited practices enumerated in 

Section 760.23, it is concluded that the following provisions 

are or might be implicated by Hall's allegations: 

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion.  
 
(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.  

*     *     * 
 

 6



(7)  It is unlawful to discriminate in the 
sale or rental of, or to otherwise make 
unavailable or deny, a dwelling to any buyer 
or renter because of a handicap of:  
 
(a)  That buyer or renter;  
 
(b)  A person residing in or intending to 
reside in that dwelling after it is sold, 
rented, or made available; or  
 
(c)  Any person associated with the buyer or 
renter.  
 
(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of:  
 
(a)  That buyer or renter;  

(b)  A person residing in or intending to 
reside in that dwelling after it is sold, 
rented, or made available; or  

(c)  Any person associated with the buyer or 
renter.  

13.  For purposes of subsections (7) and (8) above, the 

term "discrimination" includes:  

(a)  A refusal to permit, at the expense of 
the handicapped person, reasonable 
modifications of existing premises occupied 
or to be occupied by such person if such 
modifications may be necessary to afford 
such person full enjoyment of the premises; 
or 
 
(b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
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such person equal opportunity to use and 
enjoy a dwelling. 
 

§ 760.23(9), Fla. Stat.  

 14.  The term "handicap" is defined to mean: 

(a)  A person has a physical or mental 
impairment which substantially limits one or 
more major life activities, or he or she has 
a record of having, or is regarded as having, 
such physical or mental impairment; or  
 
(b)  A person has a developmental disability 
as defined in s. 393.063.  
 

§ 760.22(7), Fla. Stat. 

15.  In cases involving a claim of housing discrimination, 

the complainant has the initial burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  

Generally speaking, a prima facie case comprises circumstantial 

evidence of discriminatory animus, such as proof that the 

charged party treated persons outside of the protected class, 

who were otherwise similarly situated, more favorably than the 

complainant was treated.3  Failure to establish a prima facie 

case of discrimination ends the inquiry.  See Ratliff v. State, 

666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 

(1996)(citing Arnold v. Burger Queen Systems, 509 So. 2d 958 

(Fla. 2d DCA 1987)).   

16.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the charged party 

to articulate some legitimate, nondiscriminatory reason for its 
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action.  If the charged party satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the charged party is, in fact, 

merely a pretext for discrimination.  See Massaro v. Mainlands 

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th 

Cir. 1993), cert. denied, 513 U.S. 808, 115 S. Ct. 56, 130 L. 

Ed. 2d 15 (1994)("Fair housing discrimination cases are subject 

to the three-part test articulated in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)."); 

Secretary, U.S. Dept. of Housing and Urban Development, on 

Behalf of Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990)("We agree with the ALJ that the three-part burden of proof 

test developed in McDonnell Douglas [for claims brought under 

Title VII of the Civil Rights Act] governs in this case 

[involving a claim of discrimination in violation of the federal 

Fair Housing Act]."). 

17.  To make out a prima facie case of discrimination, Hall 

needed to show that he: (1) belongs to a protected class; (2) is 

qualified to rent an available apartment or receive the services 

in question; (3) was denied the apartment or services by the 

Housing Agency; and (4) was treated less favorably by the 

Housing Agency than were similarly situated persons outside of 

the protected class.  See, e.g., Jackson v. Comberg, 2006 U.S. 

Dist. LEXIS 66405, *15 (M.D.Fla. Aug. 22, 2006). 
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18.  It is undisputed that Hall is a black man eligible for 

housing preferences under the Consent Decree.  Beyond that, Hall 

failed to prove any of the facts required to establish a prima 

facie case of discrimination on the basis of race or sex.  Hall 

alleged, but failed to adduce any competent evidence 

establishing, that he is handicapped.  Thus, he necessarily 

failed to make out a prima facie case of discrimination on the 

basis of handicap.  Even if Hall had proved that he is disabled, 

however, he still would not have prevailed, because the other 

elements of a prima facie case of discrimination on the basis of 

handicap were not established. 

19.  Hall's failure to establish a prima facie case of 

discrimination ended the inquiry.  Because the burden never 

shifted to the Housing Agency to articulate a legitimate, 

nondiscriminatory reason for its conduct, it was not necessary 

to make any findings of fact in this regard.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the FCHR enter a final order finding 

the Housing Agency not liable for housing discrimination and 

awarding Hall no relief.  
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DONE AND ENTERED this 8th day of January, 2009, in 

Tallahassee, Leon County, Florida. 

 

___________________________________ 
JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of January, 2009. 

 
 

ENDNOTES
 
1/  The undersigned suspects that Hall actually does have some 
sort of physical or mental impairment.  This suspicion is based 
on the undersigned's impression (which the final hearing 
transcript bears out) that Hall is unable consistently to 
communicate logical thoughts.  Much of what he said at the final 
hearing might even be described as schizophasic, but no expert 
opinion on this——or the etiology of Hall's disorganized speech——
was introduced.  Due to the lack of competent evidence, the 
undersigned cannot find that Hall is disabled. 
 
2/  The County argues persuasively that the Housing Agency is not 
an independent legal entity and therefore cannot sue or be sued 
in its own right.  On this premise the County urges, under 
several theories, that this cases should be dismissed for Hall's 
failure to sue the proper party, namely the County.  While the 
County's position is not without merit, the undersigned declines 
to dismiss Hall's case on this basis.  In this particular 
instance, where the County has mounted a competent and complete 
defense to the charges, avoiding a determination on the merits 
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would serve no useful purpose.  In contrast, a final disposition 
of the disputed issues should be beneficial for both parties, 
without causing undue prejudice to either. 
 
3/  Alternatively, the complainant's burden may be satisfied with 
direct evidence of discriminatory intent.  See Trans World 
Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S. Ct. 613, 
621, 83 L. Ed. 2d 523 (1985)("[T]he McDonnell Douglas test is 
inapplicable where the plaintiff presents direct evidence of 
discrimination" inasmuch as "[t]he shifting burdens of proof set 
forth in McDonnell Douglas are designed to assure that the 
'plaintiff [has] his day in court despite the unavailability of 
direct evidence.'"). 
 
 
COPIES FURNISHED: 
 
Vincent Hall 
2315 Waburton Terrace, No. C 
Wellington, Florida  33414 
 
Terrence A. Smith, Esquire 
Miami-Dade County Attorney 
111 Northwest First Street, Suite 2810 
Miami, Florida  33128 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SHIRLEY JACKSON, 
 
     Petitioner, 
 
vs. 
 
DOLLAR GENERAL CORPORATION, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-2570 

  
RECOMMENDED ORDER 

 
Pursuant to Notice, a hearing was held on October 1, 2008, 

before the Honorable Diane Cleavinger, Administrative Law Judge, 

Division of Administrative Hearings in Panama City, Florida. 

APPEARANCES

     For Petitioner:  Jean Marie Downing, Esquire 
                      221 Thomas Drive 
                      Panama City Beach, Florida  32408 
 
     For Respondent:  Alva L. Cross, Esquire 
                      2300 SunTrust Financial Centre 
                      401 East Jackson Street 
                      Tampa, Florida  33602 
 

STATEMENT OF THE ISSUE 
 
     Whether Respondent discriminated against Petitioner because 

of a handicap. 

PRELIMINARY STATEMENT 

     On September 22, 2007, Petitioner, Shirley Jackson, 

(Petitioner) filed a Charge of Discrimination against 



Respondent, Dollar General Corporation (Respondent), with the 

Florida Commission on Human Relations (FCHR).  The Charge 

alleged that Respondent discriminated against Petitioner based 

on handicap (vision loss) when Respondent failed to reasonably 

accommodate her handicap, placed her on family medical leave and 

then terminated her from employment.  On April 17, 2008, the 

FCHR filed a Notice of Determination:  No Cause, which advised 

Petitioner that she had 35 days from the date of the Notice to 

request an administrative hearing.  On May 22, 2008, Petitioner 

filed a Petition for Relief alleging the same type of 

discrimination contained in her earlier Charge.  Additionally, 

the Petition for Relief alleged that Respondent discriminated 

against Petitioner based on her age.  The Petition for Relief 

was forwarded to the Division of Administrative Hearings.  

Petitioner later dismissed her claim based on age discrimination 

and the matter proceeded solely on the issue of discrimination 

based on handicap.   

     At the hearing, Petitioner testified in her own behalf and 

offered the testimony of three witnesses.  Respondent offered 

the testimony of two witnesses.  Additionally, both parties 

offered 17 joint exhibits into evidence, including relevant 

portions of Petitioner’s deposition. 
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     After the hearing, Petitioner filed a Proposed Recommended 

Order on November 21, 2008.  Respondent filed its Proposed 

Recommended Order on November 17, 2008. 

FINDINGS OF FACT

     1.  Sometime in July 2002, Petitioner was hired by 

Respondent as a Store Clerk (now known as a Sales Associate) at 

Store No. 3727 in Panama City, Florida.  On March 1, 2003, 

Petitioner was promoted to Lead Sales Associate. 

     2.  Sometime around December 2005, Petitioner was diagnosed 

with absolute glaucoma and cataracts.  As a result of her 

deteriorating eyesight, Petitioner asked the Store’s Manager, 

Michaelene Mellor, to be reassigned to her earlier Sales 

Associate position.  Although there was some conflict in the 

evidence on whether Petitioner was reassigned as a “store 

stocker,” the better evidence demonstrated that Dollar General 

did not have a formal position known as a “store stocker.”  

Dollar General did have a position known as a “Sales Associate.”   

     3.  The Sales Associate position consisted of a variety of 

duties.  Essential to the position were the following: 

a.  assist in setting and maintaining 
planograms and programs; 
 
b.  build merchandise displays; 
 
c.  operate a cash register; 
 
d.  itemize and total a customer’s purchase; 
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e.  collect payment from a customer and make 
change; 
 
f.  operate a handheld scanner; and  
 
g.  assist with ordering merchandise and 
maintaining inventory in the store. 

 
     4.  Planograms are shelving strips that contain shelf tags.  

They are the method that employees use to place merchandise in 

the store and on the shelves.  They also help in inventory 

control. 

     5.  Petitioner was reassigned by Ms. Mellor.  Her primary 

duties were to stock the store by using the planograms and shelf 

tags.  Ms. Mellor advised the District Manager about the 

reassignment.  However, she did not inform the District Manager 

that Petitioner would primarily be limited to stocking the 

store.   

     6.  Under Ms. Mellor’s tenure as Store Manager, Store 3727 

was not properly managed.  The store was dirty, had incorrect or 

out-of-date signage, incomplete or nonexistent planograms, 

merchandise on the floor and blocking the aisles, and a high 

incidence of inventory loss.  Because of these problems, 

Ms. Mellor was terminated in October 2006.  That same month, 

Thomas Rector became the Store Manager.  His goal was to bring 

the store into compliance with Dollar General’s operation 

policies and to reduce the store’s inventory loss. 
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     7.  At the time Mr. Rector took over Store 3727, the store 

had 4 positions and 7 employees allotted to it.  The positions 

were Store Manager, Assistant Store Manager, Lead Sales 

Associate and Sales Associate.  Each store was allotted a 

specific number of labor hours, excluding the hours worked by 

the manager, to cover the hours the store is open for business.  

Because Store 3727 had only 7 employees, only two or three 

employees worked during any given shift.  With so few employees 

to cover each shift, it was essential that all employees be able 

to perform all the duties of the position that they filled.  In 

this case, it was essential that Petitioner be able to read a 

scanner, run the cash register, make change, read a planogram, 

read a shelf tag, locate merchandise and stock merchandise. 

     8.  For the next several months, Mr. Rector observed that 

Petitioner could not clock herself in or out of work.  More 

importantly, he observed that Petitioner had difficulties in 

stocking merchandise in the proper place.  He observed that 

other employees had to sometimes help Petitioner with stocking.  

Improperly stocked items caused inventory control problems, 

increased the labor hours used by the store because time was 

required to correctly place store items and could result in lost 

revenue due to improper pricing.  He also observed that she had 

trouble reading the scanner, the planograms and shelf tags.   
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     9.  Based on his observations, Mr. Rector concluded that 

Petitioner could not fulfill the duties of a Sales Associate.  

He contacted the District Manager, Joe Peebles, and advised him 

that Petitioner could not perform the duties of a Sales 

Associate. 

     10.  On June 6, 2007, Mr. Peebles met with Petitioner.  He 

read her the list of duties that a Sales Associate must perform 

and asked her if she felt she could perform those duties.  Those 

duties are outlined above.  Petitioner admitted she had 

difficulty with reading a planogram and operating a cash 

register. 

     11.  Likewise at the hearing, Petitioner admitted and 

demonstrated that she could not accurately read a planogram or 

shelf tag.  She admitted she could not build a merchandise 

display, could not operate a cash register and could not make 

change for a customer.  The evidence was clear that Petitioner 

could not perform the essential functions of a Sales Associate. 

     12.  Eventually, Petitioner was placed on leave and was 

told that, if her vision did not improve, she would be 

terminated.  At no time did Petitioner ask for or identify any 

reasonable accommodation that could be made by Respondent to 

enable her to perform her duties as a Sales Associate and the 

evidence did not reveal that any such accommodations existed or 

were available.  Ultimately, Petitioner was terminated because 
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she could not perform the duties of a Sales Associate.  The 

evidence did not demonstrate that her termination was 

discriminatory or the reasons given for her termination were 

pretextual.  Finally, the evidence did not demonstrate that 

Petitioner’s vision impairment could be reasonably accommodated.  

Given these facts, Petitioner’s Petition for Relief should be 

dismissed. 

CONCLUSIONS OF LAW 

     13.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  § 120.57(1), Fla. Stat. 

     14.  It is an unlawful employment practice for an employer 

to discharge or otherwise to discriminate against any individual 

with respect to compensation, terms, conditions, or privileges of 

employment, because of such individual’s age, race, gender or 

handicap.  § 760.10(1)(a), Fla. Stat. 

     15.  In cases of discrimination, Petitioner has the burden 

of proving by a preponderance of the evidence that Respondent 

committed an unlawful employment practice.  Fla. Dep’t of 

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 

     16.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. § 2000e, et seq.  Cases interpreting Title VII are, 

therefore, applicable to Chapter 760, Florida Statutes.  See 
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School Bd. v. Hargis, 400 So. 2d 103, 108 and n. 2 (Fla. 1st DCA 

1981); Harper v. Blockbuster Entertainment Corp., 139 F.3d 1285, 

1387 (11th Cir. 1998) (“No Florida court has interpreted the 

Florida Statue to impose substantive liability where Title VII 

does not.”), cert. denied, 525 U.S. 1000, 119 S. Ct. 509, 142 L. 

Ed.2d 422 (1998); Bryant, 586 So. 2d at 1209; see also Scelta v. 

Delicatessen Support Servs., 146 F. Supp. 2d 1255, 1261 and n. 5 

(M.D. Fla. 2001).  See Reeves v. Sanderson Plumbing Prod., Inc., 

530 U.S. 143 (2000); Chapman v. Al Transp., 229 F.3d 1012, 1024-

25 (11th Cir. 2000) (en banc). 

     17.  In Texas Department of Community Affairs v. Burdine, 

450 U.S. 248 (1981), and McDonnell Douglas Corp. v. Green, 411 

U.S. 792 (1973), the United States Supreme Court set for the 

requirements for proving a prima facie case of discrimination, 

which can vary depending on the type of discrimination case.  

Under McDonnell, a Plaintiff has the initial burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If the Plaintiff establishes a 

prima facie case, then the Respondent must go forward and 

articulate a legitimate nondiscriminatory reason for the action 

taken by the Respondent.  Once the Respondent has articulated a 

legitimate nondiscriminatory reason, the Plaintiff then must 

establish by a preponderance of the evidence that the reason 

given is not true or merely pretextual.   
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McDonnell Douglas Corp. v. Green, 411 U.S. at 802 n. 13; Schwartz 

v. State of Florida, 494 F. Supp. 574, 583 (N.D. Fla. 1980).  

McDonnell Douglas Corp. v. Green provides: 

[t]hat a Title VII plaintiff carries the 
initial burden of showing actions taken by 
the employer from which one can infer, if 
such actions remain unexplained, that it is 
more likely than not that such actions were 
“based on a discriminatory criterion illegal 
under the (Civil Rights Act of 1964.)”  
Teamsters v. United States, 431 U.S. 324, 358 
(1977).   

 
See also Furnco Construction Corp. v. Waters, 438 U.S. 567, 576 
(1977). 
 
     18.  In St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 113 

S. Ct. 2742, 2747 (1993), the Court held that once the employer 

succeeds in carrying his burden of producing a nondiscriminatory 

reason for the challenged action, the employee must show that the 

employer’s reason is pretextual.  The final and ultimate burden 

of persuading the trier of fact, by a preponderance of the 

evidence, remains at all times with the employee.  St. Mary’s 

Honor Center v. Hicks, 113 S. Ct. at 2747. 

     19.  The employee’s ultimate burden of persuasion may be 

satisfied by direct evidence showing that a discriminatory 

reason, more likely than not, motivated the decision involved, or 

by indirect evidence showing that the proffered reasons of the 

employer are not worthy of belief.  Department of Corrections v. 

Chandler, 528 So. 2d 1183, 1186 (Fla. 1st DCA 1991).  In Reeves 

v. Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000), the 

U.S. Supreme Court resolved a conflict among the circuits about 

the standard for establishing pretext fueled by the Court’s 

earlier decision in St. Mary’s Honor Center v. Hicks, 509 U.S. 
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133 (1993), and made it clear that “pre-text plus” was not the 

standard to be used.  Reeves established the pretextual standard 

as a permissive, case-by-case approach in “a plaintiff’s prima 

facie case, combined with sufficient evidence to find that the 

employer’s asserted justification is false and . . . permit the 

trier of fact to conclude that the employer unlawfully 

discriminated.”  Id. at 148.  Justice O’Connor’s opinion for a 

unanimous court carefully explained why evidence of pretext with 

the prima facie case may be sufficient to find discrimination: 

In appropriate circumstances, the trier of 
fact can reasonably infer from the falsity of 
the explanation that the employer is 
dissembling to cover up a discriminatory 
purpose. . . Moreover, once the employer’s 
justification has been eliminated, 
discrimination may well be the most likely 
explanation, especially since the employer is 
in the best position to put forth the actual 
reasons for the decision . . .   

 
Reeves, 530 U.S. at 147.  See also Dep’t of Corrections v. 

Chandler, 582 So. 2d 1186 (Fla. 1st DCA. 1991) and Chapman, 229 

F.3d at 1024. 

     20.  On the other hand, “[a] plaintiff is not allowed to 

recast an employer’s proffered nondiscriminatory reason or 

substitute [his] business judgment for that of the employer.”  

Chapman, 229 F.3d at 1030.  Rather, “an employee must meet that 

reason head on and rebut it, and the employee cannot succeed by 

simply quarreling with the wisdom of that reason.”  Id.  

     21.  In this case, Petitioner established that she is a 

member of a protected class since her vision impairment and 

blindness qualifies as a handicap.  However, Petitioner failed 
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to prove a prima facie case of discrimination based on handicap.  

None of the evidence shows any basis to conclude that Petitioner 

was terminated because of her handicap.  The evidence was clear, 

and Petitioner admitted, that she could not perform the duties 

of a Sales Associate.  Petitioner did not ask for any reasonable 

accommodation of her handicap.  Finally, the evidence did not 

demonstrate that a reasonable accommodation of Petitioner’s 

handicap existed or was available.  Having failed to establish a 

prima facie case, Petitioner’s Petition for Relief should be 

dismissed.  

RECOMMENDATION

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that: 

     The Florida Commission on Human Relations enter a final 

order dismissing the Petition for Relief. 

DONE AND ENTERED this 9th day of January, 2009, in 

Tallahassee, Leon County, Florida. 

S 
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of January, 2009. 

 
 
COPIES FURNISHED: 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Jean Marie Downing, Esquire 
221 Thomas Drive 
Panama City Beach, Florida  32408 
 
Alva L. Cross, Esquire 
2300 SunTrust Financial Centre 
401 East Jackson Street 
Tampa, Florida  33602 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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