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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
JOE PABON, 
 
     Petitioner, 
 
vs. 
 
CARLTON ARMS OF OCALA, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-2622 

  
RECOMMENDED ORDER 

 
 A duly-noticed final hearing was held in this case by 

Administrative Law Judge T. Kent Wetherell, II, on August 5, 

2008, in Ocala, Florida. 

APPEARANCES 

 For Petitioner:  Joe Pabon, pro se
  10435 Southwest 49th Avenue 
  Ocala, Florida 34476 
 

 For Respondent:  John P. McAdams, Esquire 
  Carlton Fields 
  4221 West Bay Scout Boulevard 
  Post Office Box 3239 
  Tampa, Florida 33607 
 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice against Petitioner. 

PRELIMINARY STATEMENT 

On or about November 8, 2007, Petitioner filed an 

employment discrimination complaint against Respondent with the 



Florida Commission on Human Relations (Commission).  The 

Commission investigated the complaint, and on May 6, 2008, the 

Commission issued a “no cause” determination.  On May 27, 2008, 

Petitioner timely filed a Petition for Relief with the 

Commission.  

On May 28, 2008, the Commission referred the petition to 

the Division of Administrative Hearings (DOAH).  The referral 

was received by DOAH on May 30, 2008. 

The final hearing was scheduled for and held on August 5, 

2008.  At the hearing, Petitioner testified in his own behalf, 

and Respondent presented the testimony of Laura Smith, Willie 

Hutchinson, Cindy McMillen, David Kinman, and Rafael Vega.  

Petitioner’s Exhibits P1 through P4 and P6 through P11 were 

received into evidence, as were Respondent’s Exhibits 5, 14, 18, 

19, 21, and 23. 

The Transcript of the final hearing was filed on August 22, 

2008.  The parties were given 14 days from that date to file 

proposed recommended orders (PROs).  Petitioner filed a PRO on 

August 19, 2008.  Respondent filed a PRO on September 5, 2008.  

The PROs have been given due consideration. 

Petitioner filed a “response” to Respondent’s PRO on 

September 11, 2008.  On that same date, Respondent filed a 

motion to strike that filing.  The motion is granted, and 

Petitioner’s “response” to Respondent’s PRO is stricken.  The 
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Uniform Rules of Procedure do not contemplate the filing of 

“responses” to PROs, and the undersigned did not authorize such 

filings in this case.  

FINDINGS OF FACT 

 1.  Petitioner is a Hispanic male. 

 2.  Respondent is an 860-unit apartment complex in Ocala. 

 3.  Petitioner was employed by Respondent as a full-time 

maintenance technician from 2001 through September 28, 2007.  

His job responsibilities included performing repairs and general 

maintenance work on the insides of the apartments. 

 4.  Petitioner’s starting wage in 2001 was $9.00 per hour.  

He received annual raises from 2001 to 2004, at which point his 

wage was $11.75 per hour. 

 5.  Petitioner did not receive any raises from 2004 through 

2007.  He was still earning $11.75 per hour when he was fired on 

September 28, 2007. 

 6.  Starting in 2004, Respondent did not give raises to any 

maintenance technicians who were not HVAC-certified.  This 

policy applied equally to all maintenance technicians, including 

non-Hispanics, and was intended to encourage them to get HVAC-

certified. 

7.  HVAC certification was important to Respondent because 

the air conditioning systems at the apartment complex were 

getting older and were requiring more frequent repairs. 
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8.  Respondent provided the necessary study materials for 

the HVAC certification exam and paid for the exam. 

 9.  Petitioner is not HVAC-certified.  He took the 

certification exam once, but he did not pass.  He did not take 

the exam again, even though Respondent would have paid for him 

to do so as it did for other maintenance technicians. 

 10.  HVAC certification is not required to perform all 

types of work on air conditioners, and Petitioner continued to 

do some work on the air conditioners at the apartment complex 

after 2004 even though he was not HVAC-certified. 

11.  Petitioner was characterized as a “fair” employee who 

did “okay” work.  His supervisor, a Hispanic male, testified 

that there were some jobs that he did not assign to Petitioner, 

that Petitioner frequently got help from other employees, and 

that he received a couple of complaints from other maintenance 

technicians about Petitioner’s work. 

12.  Respondent does not have an employee handbook, and the 

only written policy that Respondent has is a policy prohibiting 

sexual and other harassment.  Respondent’s executive director, 

Laura Smith, testified that she expected employees to use 

“common sense” regarding what they can and cannot do at work. 

13.  Respondent utilizes a system of progressive 

discipline, which starts with warnings (oral, then written) and 

culminates in dismissal.  However, the nature of the misconduct 
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determines the severity of the discipline imposed, and a serious 

first offense may result in dismissal. 

14.  On October 5, 2006, Petitioner was given an oral 

warning for “improper conduct” for visiting with a housekeeper 

multiple times a day for as long as 20 minutes at a time.  The 

housekeeper also received an oral warning for this conduct. 

15.  On May 15, 2007, Petitioner was given a written 

warning for the same “improper conduct,” i.e., wasting time by 

going into an apartment to visit with a housekeeper. 

16.  Petitioner acknowledged receiving these warnings, but 

he denied engaging in the conduct upon which they were based.  

His denials were contradicted by the more credible testimony of 

his supervisor and Ms. Smith. 

17.  Petitioner was fired on September 28, 2007, after a 

third incident of “improper conduct.” 

18.  On that day, Petitioner left the apartment complex 

around 10 a.m. to get gas in his truck.  He did not “clock out” 

or get permission from his supervisor before leaving the 

apartment complex.  Petitioner was away from the apartment 

complex for at least 15 minutes, but likely no more than 30 

minutes. 

19.  Even though Respondent does not have written policies 

and procedures, Petitioner understood, and common sense dictates 
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that he was supposed to get his supervisor’s approval and “clock 

out” before he left the complex on a personal errand. 

20.  Petitioner also understood the procedure to be 

followed to get the 14 gallons of gas per week that Respondent 

provided for maintenance technicians.  The procedure required 

the employee to get the company credit card from the bookkeeper, 

get the gas from a specific gas station, and then return the 

credit card and a signed receipt for the gas to the bookkeeper.   

21.  Petitioner did not follow any aspect of this procedure 

on the day that he was fired.  He had already gotten the 

14 gallons of gas paid for by Respondent earlier in the week. 

22.  Petitioner’s supervisor, a Hispanic male, compared 

Petitioner’s actions to “stealing from the company” because he 

was getting paid for time that he was not at the apartment 

complex working.  He also expressed concern that Respondent 

could have been held liable if Petitioner had gotten in an 

accident on his way to or from getting gas because he was still 

“on the clock” at the time. 

23.  Petitioner testified that he and other maintenance 

technicians routinely left the apartment complex to fill up 

their cars with gas without “clocking out” or getting permission 

from their supervisor.  This testimony was corroborated only as 

to the 14 gallons of gas paid for each week by Respondent. 
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24.  There is no credible evidence that other employees 

routinely left the apartment complex to do personal errands 

without “clocking out,” and if they did, there is no credible 

evidence that Respondent’s managers were aware of it. 

25.  There is no credible evidence whatsoever that 

Petitioner’s firing was motivated by his national origin.  His 

supervisor is Hispanic, and he and Ms. Smith credibly testified 

that the fact that Petitioner was Hispanic played no role in her 

decision to fire Petitioner. 

26.  Petitioner claimed that he was “harassed” by Ms. Smith 

and that she accused him of having sex with a housekeeper in the 

vacant apartments.  No persuasive evidence was presented to 

support Petitioner’s “harassment” claim, which was credibly 

denied by Ms. Smith. 

27.  Petitioner also claimed that he was disciplined 

differently than similar non-Hispanic employees, namely James 

Stroupe, Jason Head, and Willie Hutchinson. 

28.  Mr. Stroupe is a white male.  He worked on the grounds 

crew, not as a maintenance technician.  In May 2007, Mr. Stroupe 

was given a written warning based upon allegations that he was 

making explosive devices at work, and in September 2007, he was 

given an oral warning for “wasting time” by hanging out in the 

woods with Mr. Head. 
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29.  Mr. Head is a white male.  He worked on the grounds 

crew, not as a maintenance technician.  In September 2007, he 

received a written warning for “wasting time” by hanging out in 

the woods with Mr. Stroupe. 

30.  Mr. Hutchinson is a white male, and like Petitioner, 

he worked as a maintenance technician.  In September 2007, he 

was arrested for DUI.  Mr. Hutchinson was not disciplined by 

Respondent for this incident because it did not happen during 

working hours and it did not affect his ability to perform his 

job duties as maintenance technician. 

31.  The grounds department (in which Mr. Stroupe and Mr. 

Head worked) was responsible for maintaining the landscaping 

around the apartment complex, whereas the maintenance department 

(in which Petitioner and Mr. Hutchinson worked) was responsible 

for maintaining the insides of the apartments.  The departments 

had different supervisors. 

 32.  Petitioner was initially denied unemployment 

compensation by Respondent after he was fired, but he 

successfully appealed the denial to an Appeals Referee.  

Petitioner received unemployment compensation through 

April 2008. 

33.  On April 11, 2008, Petitioner started working for 

Holiday Inn as a maintenance technician.  He is employed full 

time and his wage is $11.50 per hour. 
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34.  Respondent placed an advertisement in the local 

newspaper after Petitioner was fired in order to fill his 

position in the maintenance department.  The advertisement 

stated that Respondent was looking for an applicant who was 

HVAC-certified. 

35.  Respondent hired Javier Herrera to fill the position.  

Mr. Herrera, like Petitioner, is a Hispanic male. 

CONCLUSIONS OF LAW 

36.  DOAH has jurisdiction over the parties to and subject-

matter of this proceeding pursuant to Sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes.1/

37.  The Florida Civil Rights Act (FCRA) provides that it 

is an unlawful employment practice for an employer to “discharge 

. . . or otherwise to discriminate against any individual with 

respect to compensation, terms, conditions, or privileges of 

employment, because of such individual's . . . national origin . 

. . .”  See § 760.10(1)(a), Fla. Stat. 

38.  The FCRA was patterned after Title VII of the federal 

Civil Rights Act, and, therefore, case law construing Title VII 

is persuasive when construing the FCRA.  See Florida State 

University v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 

1996). 

39.  Anti-discrimination laws such as the FCRA and Title 

VII do not give the courts, the Commission, or the undersigned 

 9



the authority to sit as a kind of “super-personnel department” 

and second-guess an employer’s business decisions.  See Elrod v. 

Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th Cir. 1991).  

These laws are not concerned with whether an employment decision 

is prudent or fair, but only with whether it was motivated by 

unlawful animus.  Id.  See also Ptasznik v. St. Joseph Hosp., 

464 F.3d 691, 697 (7th Cir. 2006) (“Federal courts have 

authority to correct an adverse employment action only where the 

employer's decision is unlawful, and not merely when the adverse 

action is unwise or even unfair.  ‘We do not sit as a super-

personnel department with authority to review an employer's 

business decision as to whether someone should be fired or 

disciplined because of a work-rule violation.’”); Damon v. 

Fleming Supermarkets, Inc., 196 F.3d 1354, 1361 (11th Cir. 1999) 

(“We are not in the business of adjudging whether employment 

decisions are prudent or fair.  Instead, our sole concern is 

whether unlawful discriminatory animus motivates a challenged 

employment decision.”). 

40.  Petitioner’s discrimination claim, which is not based 

upon any direct evidence of discrimination,2/ must be analyzed 

under the framework established in McDonnell Douglass 

Corporation v. Green, 411 U.S. 792 (1973). 

41.  Under that framework, Petitioner has the initial 

burden of establishing by a preponderance of the evidence a 

 10



prima facie case of unlawful discrimination.  See McDonnell 

Douglass, 411 U.S. at 802. 

42.  In order to establish a prima facie case of wrongful 

discharge, which is Petitioner’s primary claim,3/ Petitioner must 

establish that (1) he belongs to a group protected by the FCRA; 

(2) he was qualified for the job from which he was discharged; 

(3) he was discharged; and (4) his former position was filled by 

a person outside of his protected class or that he was 

disciplined differently than a similarly-situated employee 

outside of his protected class.  See Jones v. Lumberjack Meats, 

Inc., 680 F.2d 98, 101 (11th Cir. 1982); Scholz v. RDV Sports, 

Inc., 710 So. 2d 618, 623 (Fla. 5th DCA 1998); Cesarin v. 

Dillards, Inc., Order No. 03-037 (FCHR Apr. 29, 2003) (adopting 

the Recommended Order in DOAH Case No. 01-4805, but clarifying 

what must be established as the first element of the prima facie 

case). 

43.  If Petitioner establishes a prima facie case, the 

burden shifts to Respondent to produce evidence that the adverse 

employment action was taken for legitimate non-discriminatory 

reasons.  See McDonnell Douglas, 411 U.S. at 802-03.  If 

Petitioner fails to establish a prima facie case, the burden 

never shifts to Respondent. 

44.  Once a non-discriminatory reason is presented by 

Respondent, the burden then shifts back to Petitioner to 
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demonstrate that the reason is merely a pretext for 

discrimination.  See McDonnell Douglas, 411 U.S. at 804. 

45.  The ultimate burden of persuasion remains with 

Petitioner throughout the case to demonstrate a discriminatory 

motive for the adverse employment action.  Id.  See also 

St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 507-08, 510-11 

(1993). 

46.  In order to meet this ultimate burden of proof, “[i]t 

is not enough . . . to disbelieve the employer; the factfinder 

must believe the plaintiff's explanation of intentional 

discrimination.”  St. Mary’s Honor Center, 509 U.S. at 519 

(emphasis in original). 

47.  Pretext can be established by showing that the reason 

proferred by the employer is “false” or “unworthy of credence.”  

See Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 

147-49 (2000).  Pretext can also be established through 

circumstantial evidence that the plaintiff was treated less 

favorably than other employees who were “similarly situated . . 

. ‘in all relevant respects.’”  See, e.g., Dept. of Children & 

Family Servs. v. Garcia, 911 So. 2d 171, 173 (Fla. 3d DCA 2005) 

(citing cases). 

 48.  Likewise, in determining whether other employees are 

similarly situated for purposes of Petitioner’s prima facie 

case, 
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it is necessary to consider whether the 
employees are involved in or accused of the 
same or similar conduct and are disciplined 
in different ways.  The most important 
factors in the disciplinary context are the 
nature of the offenses committed and the 
nature of the punishments imposed.  We 
require that the quantity and quality of the 
comparator's misconduct be nearly identical 
to prevent courts from second-guessing 
employers' reasonable decisions and 
confusing apples with oranges.  
 

Maniccia v. Brown, 171 F.3d 1364, 1368 (11th Cir. 1999) 

(citations and internal quotations omitted).   

 49.  Petitioner established the first three elements of a 

prima facie case of discrimination.  He is Hispanic, he was 

qualified for the maintenance technician position, and he was 

fired by Respondent. 

50.  Petitioner failed to establish the fourth element of a 

prima facie case.  His former position was filled by another 

Hispanic male, and there is no credible evidence that Petitioner 

was disciplined differently than similarly situated non-Hispanic 

employees. 

51.  The comparators identified by Petitioner were not 

similarly situated to him “in all relevant respects.”  Two of 

the comparators -- Mr. Shoupe and Mr. Head -- worked in a 

different department and performed different jobs than 

Petitioner and none of the comparators engaged in the same 

improper conduct for which Petitioner was fired, i.e., leaving 
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the apartment complex without permission and without “clocking 

out.”  Also, the comparators did not have multiple incidents of 

“improper conduct” for which they were progressively 

disciplined, as was the case with Petitioner.  

52.  Even if Petitioner had established a prima facie case 

of discrimination, Respondent met its burden to produce a 

legitimate, non-discriminatory reason for Petitioner’s 

discharge, i.e., leaving work without permission and without 

“clocking out” to run a personal errand.   

53.  Petitioner failed to prove that this reason was false, 

unworthy of credence, or otherwise merely a pretext for unlawful 

discrimination.  Indeed, Petitioner admitted to this conduct. 

54.  Therefore, even if it were somehow determined that 

Petitioner established a prima facie case, he failed to carry 

his ultimate burden of persuasion. 

 55.  In reaching this conclusion, the undersigned did not 

overlook the fact that Petitioner successfully appealed 

Respondent’s denial of his unemployment compensation benefits.  

However, the legal standards in that case -- whether Petitioner 

was discharged for “misconduct” as defined by the statutes and 

case law governing unemployment compensation -- is different 

from the legal standards governing this case.   

56.  In the unemployment compensation case, Respondent had 

the burden to prove “willful or wanton disregard of [its] 
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interests” by Petitioner or “negligence of such a degree or 

recurrence as to manifest culpability, wrongful intent, or evil 

design.”  See, e.g., Hall v. Unemployment Appeals Comm’n, 

700 So. 2d 107, 109 (Fla. 1st DCA 1997) (quoting the definition 

of “misconduct” in Section 443.036(26), Florida Statutes, and 

citing cases construing the definition).  By contrast, in this 

case, Petitioner had the burden to prove that his firing was 

motivated by unlawful discrimination as described above. 

RECOMMENDATION 

 Based upon the foregoing findings of Fact and Conclusions 

of Law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing the Petition for Relief with prejudice. 

 DONE AND ENTERED this 16th day of September, 2008, in 

Tallahassee, Leon County, Florida. 

 

S                         

T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of September, 2008. 
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ENDNOTES 

 
1/  All statutory references are to the 2007 version of the 
Florida Statutes. 
 
2/  Direct evidence of discrimination is: 
 

evidence which, if believed, would prove the 
existence of a fact in issue without 
inference or presumption.  Only the most 
blatant remarks, whose intent could be 
nothing other than to discriminate . . . 
constitute direct evidence of 
discrimination.  For statements of 
discriminatory intent to constitute direct 
evidence of discrimination, they must be 
made by a person involved in the challenged 
decision.  Remarks by non-decisionmakers or 
remarks unrelated to the decisionmaking 
process itself are not direct evidence of 
discrimination. 

 
Bass v. Board of County Commissioners, 256 F.3d 1095, 1105 (11th 
Cir. 2001). 
 
3/  Petitioner also claims to have been subjected to sexual 
harassment, harassment, and disparate terms, conditions, and 
wages.  See Petitioner’s PRO.  These claims are not separately 
analyzed in this Recommended Order because no credible evidence 
was presented to show that Respondent treated Petitioner any 
differently than non-Hispanic maintenance technicians in any 
respect or that Petitioner was subjected to harassment of any 
kind. 
 
 
COPIES FURNISHED: 
 
John P. McAdams, Esquire 
Carlton Fields 
4221 West Bay Scout Boulevard 
Post Office Box 3239 
Tampa, Florida  33607 
 
Joe Pabon 
10435 Southwest 49th Avenue 
Ocala, Florida  34476 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
RONG RAN, 
 
     Petitioner, 
 
vs. 
 
INFINITE ENERGY, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-2074 

 
RECOMMENDED ORDER 

 
 A hearing was held pursuant to notice, on June 23, 2008, in 

Gainesville, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros.                               

APPEARANCES 

     For Petitioner:  Rong Ran, pro se 
                      1604 Southwest 40th Terrace  
                      Apartment E 
                      Gainesville, Florida  32607 
                        
     For Respondent:  Jeffrey H. Traynam, Esquire 
                      Infinite Energy, Inc. 
                      7001 Southwest 24th Avenue 
                      Orlando, Florida  32607 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Charge of Discrimination 

filed by Petitioner on November 9, 2007. 



PRELIMINARY STATEMENT 

On November 9, 2007, Petitioner, Rong Ran, filed an 

Employment Charge of Discrimination with the Florida Commission 

on Human Relations (FCHR) which alleged that Respondent, 

Infinite Energy, Inc., violated Section 760.10, Florida 

Statutes, by discriminating against her on the basis of race and 

national origin, which resulted in her termination.  

Specifically, Petitioner alleged that she was subject to 

disparate treatment, was denied promotions and training, and was 

unlawfully discharged. 

The allegations were investigated and on April 4, 2008, 

FCHR issued its Determination:  No Cause and Notice of 

Determination:  No cause.  A Petition for Relief was filed by 

Petitioner on April 22, 2008.   

FCHR transmitted the case to the Division of Administrative 

Hearings on or about April 24, 2008.  A Notice of Hearing was 

issued setting the case for formal hearing on June 23, 2008.  

The hearing proceeded as scheduled.   

On June 11, 2008, an Order on Pending Motions was issued.  

On June 17, 2008, Respondent filed a Motion to Compel or, in the 

Alternative, Motion for Continuance.  Attempts to schedule a 

telephone conference on the Motion prior to the hearing date 

were unsuccessful.  At the commencement of the hearing, argument 

was heard on Respondent’s Motion, which was denied. 
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At hearing, Petitioner testified on her own behalf and 

presented the testimony of James Thomas.  Petitioner’s Exhibits 

numbered 1 through 12 were admitted into evidence.  Respondent 

presented the testimony of Corinne Clements.  Respondent’s 

Exhibits numbered 1 through 16 were admitted into evidence.     

A one-volume transcript was filed on July 9, 2008.  

Respondent timely filed a Proposed Recommended Order, and 

Petitioner timely filed post-hearing letters, which have been 

considered in the preparation of this Recommended Order.1/   

FINDINGS OF FACT 

1.  Petitioner is a Chinese-American female who was hired 

by Respondent on or about August 29, 2005, as a bilingual 

Customer Service Representative I (CSR I) in the Customer 

Service Department. 

2.  Respondent is a natural gas marketing company providing 

natural gas to customers in Florida, Georgia, New Jersey, and 

New York.  The function of Respondent’s Customer Service 

Department is to assist its natural gas customers. 

3.  The Customer Service Department divides its CSR I and 

Customer Service Representative II (CSR II) employees into teams 

in the call center.  The call center floor is divided into four 

sections each of which contain a number of work stations.  Each 

team is based in its section with a person who is “team leader.”  

In each area, the team leader has a supervisor.  Petitioner sat 
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with her team in a work station closest to her team leader.  

Petitioner felt isolated from her co-workers in the location 

were she was placed because the work station next to her was 

vacant for a period of time.    

4.  Petitioner speaks English and Chinese.  Because 

Petitioner was hired as a bilingual CSR I, her initial rate of 

pay was $9.75 per hour.  This rate of pay was $.50 per hour 

higher than the starting wages of non-bilingual customer service 

representatives. 

5.  After being employed for one year, Petitioner received 

an Employee Performance Evaluation which rated six areas of job 

performance with a score range of 1 for “unsatisfactory 

performance” to 5 for “exceptional performance.”  Petitioner 

received a rating average of 3.3 (a score of 3 indicates “meets 

expectations” and a score of 4 indicates “exceeds 

expectations.”)  Petitioner received a 6.6 percent raise 

following her annual performance evaluation in August 2006.   

6.  In August 2007, Petitioner received another annual 

Employee Performance Evaluation with a rating average of 2.5 (a 

score of 2 indicates “marginal performance”).  Petitioner 

received a 5 percent raise following her second employee 

performance rating in August 2007.   
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7.  Petitioner thereafter received a cost of living wage 

increase and another bilingual wage increase.  At the time she 

was terminated from employment in November 2007, Petitioner was 

receiving a rate of pay of $11.50 per hour. 

8.  Respondent typically imposes disciplinary action to its 

employees in the following sequence:  a verbal warning; a first 

written warning; a second written warning; a final warning; 

termination from employment. 

9.  Petitioner’s personnel file reveals that in 2006, there 

were six instances in which Petitioner received verbal warnings 

followed by first written warnings, and one instance in which 

she received a second written warning.  The categories listed on 

the personnel documents for which Petitioner received these 

disciplinary actions were tardiness, behavior/conduct, 

absenteeism, and adherence to schedule. 

10.  Petitioner’s personnel file reveals that in 2007, she 

received progressive discipline for failure to follow policy and 

procedure.  That is, she received a verbal warning on April 19, 

2007; a first written warning on April 25, 2007; a second 

written warning on May 18, 2007, and a final warning on June 17, 

2007. 

11.  Also in 2007, Petitioner received a verbal warning for 

absenteeism.   
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12.  In between the time she received the verbal warning 

until she was terminated on November 1, 2007, Petitioner 

received almost 50 coaching sessions.  From March of 2006 until 

she was terminated in November 2007, Petitioner received 105 

coaching sessions.  Respondent provides coaching sessions to 

employees so that they can improve their job performance when 

needed.  During a coaching session, a supervisor or other person 

will sit with the employee during a call and, afterwards, 

instruct or “coach” the employee as to how their performance 

could be improved. 

13.  On November 1, 2007, Petitioner received a termination 

notice for failure to follow policy and procedures and 

performance. 

14.  In January 2007, Respondent sent an e-mail to 

employees which consisted of a job posting for the position of 

Quality Assurance Analyst-Bilingual.  The job description for a 

Quality Assurance Analyst lists “Bilingual in Spanish a plus” 

under the category “Minimum Education, Work Experience and 

Qualifications.”  This is a salaried position with an expected 

hiring range of $37,000 to $40,000 (presumably an annual 

salary.)     

15.  Petitioner did not receive an interview for this 

position.  John Pinillos, an employee of Respondent already 
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working in the quality assurance department who is fluent in 

English and Spanish, was hired for the position. 

16.  In August 2007, Petitioner applied for the position of 

Payment Processor.  The job posting noted, “Performance, 

attendance, tardiness and any disciplinary actions will be 

reviewed as part of the initial screening process.”  The 

expected hiring range was listed as $9.08-$9.99 (presumably per 

hour).   

17.  It is Respondent’s policy that when an employee 

applies for a job, the employee’s disciplinary actions are 

reviewed from his or her personnel file.  Petitioner’s 

application for this position came after the final warning in 

June 2007, which ultimately resulted in her dismissal.  

Petitioner was not granted an interview for the Payment 

Processor position. 

18.  At a point in time that is not entirely clear from the 

record, Petitioner applied for a CSR II position.  The person 

who was hired for the position was an employee named Jeffrey 

Hill.  Mr. Hill had not received any disciplinary actions, and 

had 26 counseling sessions during the year prior to his being 

hired for the job.   

19.  Typically, an employee performing at a desirable level 

receives approximately 20 to 50 coaching sessions within a year.   
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20.  When Petitioner was terminated, she was escorted out 

of her work area.  Other persons collected her personal 

belongings.  Petitioner felt embarrassed by this and believes 

that she was treated this way because of her national origin.  

However, at hearing, Petitioner acknowledged that she was not 

aware of whether other employees who were terminated were 

allowed to collect their own belongings. 

21.  It is Respondent’s policy that employees in the 

customer service and call centers who are being terminated are 

escorted from the call room to another location to have the 

termination meeting.  At that time, the employee’s supervisor 

goes to the employee’s desk with a witness, gathers the 

employee’s personal belongings, and places them in a box.  The 

box is taken to the location where the termination meeting is 

taking place. 

22.  There was no competent evidence presented that 

establishes that Petitioner’s termination, or any other 

employment action taken by Respondent, was based on race or 

national origin.     

CONCLUSIONS OF LAW 
 

 23.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569 and 120.57, Fla. Stat.      
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24.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

race or national origin. 

25.  In discrimination cases alleging disparate treatment, 

the Petitioner generally bears the burden of proof established 

by the United States Supreme Court in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).2/  Under this well 

established model of proof, the complainant bears the initial 

burden of establishing a prima facie case of discrimination. 

When the charging party, i.e., Petitioner, is able to make out a 

prima facie case, the burden to go forward shifts to the 

employer to articulate a legitimate, non-discriminatory 

explanation for the employment action.  See Department of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991) 

(court discusses shifting burdens of proof in discrimination 

cases).  The employer has the burden of production, not 

persuasion, and need only persuade the finder of fact that the 

decision was non-discriminatory.  Id.  Alexander v. Fulton 

County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  The employee 

must then come forward with specific evidence demonstrating that 

the reasons given by the employer are a pretext for 

discrimination.  "The employee must satisfy this burden by 
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showing directly that a discriminatory reason more likely than 

not motivated the decision, or indirectly by showing that the 

proffered reason for the employment decision is not worthy of 

belief."  Department of Corrections v. Chandler, supra at 1186;  

Alexander v. Fulton County, Georgia, supra.  Petitioner has not 

met this burden.            

26.  To establish a prima facie case regarding Petitioner’s 

allegation that Respondent failed to promote her because of her 

race or national origin, Petitioner must prove that:  (1) she is 

a member of a protected class; (2) she was qualified and applied 

for the promotion; (3) she was rejected despite her 

qualifications; and (4) equally or less qualified employees who 

are not members of the protected class were promoted.  See 

Alexander v. Fulton County, supra at 1339 (11th Cir. 2000); 

Taylor v. Runyon, 175 F.3d 861, 866 (11th Cir. 1999); Wu v. 

Thomas, 847 F.2d 1480, 1483 (11th Cir. 1988). 

27.  Petitioner meets the first element in that she is 

Chinese-American.  The persons who were hired in these positions 

were not Chinese-American, although may have been members of 

other minority groups.  However, there is insufficient evidence 

in the record that she met the job qualifications for the three 

positions for which she applied.  Moreover, in comparing her 

rate of pay to one of the positions for which she applied, i.e., 
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the Payment Processor position, it is questionable whether it 

would have indeed been a promotion. 

28.  Regarding the fourth element, there is little evidence 

in the record regarding the qualifications of the persons who 

were hired for the positions.  There is simply insufficient 

evidence to establish that the persons who were hired for these 

positions were equally or less qualified.  Where a respondent 

proffers a reasonable motivation for a promotional decision, it 

is not up to a court to question the wisdom of the employer’s 

reasons.  Lee v. GTE Florida, Inc. 226 F.3d 1249 (11th Cir. 

2000). 

29.  To establish a prima facie case of discrimination 

based on disparate treatment, Petitioner must prove that:     

(1) she is a member of a protected class; (2) she was subject to 

an adverse employment action; (3) her employer treated similarly 

situated employees, who are not members of the protected class, 

more favorably; and (4) she was qualified for the job or benefit 

at issue.  See McDonnell, supra; Gillis v. Georgia Department of 

Corrections, 400 F.3d 883 (11th Cir. 2005). 

30.  Petitioner has met the first and second elements to 

establish a prima facie case of discrimination in that she is a 

member of a protected class (she is Chinese-American) and was 

subject to an adverse employment action, i.e., she was not 

promoted and was terminated.   
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31.  However, she has not proven the third element, that 

her employer treated similarly situated employees who are not 

members of the protected class more favorably.  In the months 

leading up to her termination, Respondent applied its 

progressive discipline policy.  That is, she received a verbal 

warning, a first written warning, a second written warning, and 

a final warning.  During this period of time, she also received 

more coaching session than most employees receive.  She has not 

established that other employees who have received progressive 

discipline were not treated in a similar manner.  See Holifield 

v. Reno, 115 F.3d 1555 (11th Cir. 1997).   

32.  Petitioner did not present competent evidence to prove 

the fourth component of establishing a prima facie case 

regarding her being qualified for the job from which she was 

terminated, although that does not appear to be at issue in that 

she was hired for the job. 

33.  As to Petitioner’s other allegations that she was 

subject to disparate treatment, i.e., being isolated in the 

seating arrangement and being escorted out of her work area when 

terminated, there is insufficient evidence to establish that 

these matters rise to the level of adverse employment action.  

To be actionable, the employment action must be materially 

adverse as viewed by a reasonable person in the circumstances, 

not by the employee’s subjective view.  The adverse action must 
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be material as “[n]ot all conduct by an employer affecting an 

employee constitutes adverse employment action.”  Davis v. Town 

of Lake Park, 245 F.2d 1232, 1238 (11th Cir. 2001). 

34.  Applying the McDonnell analysis, Petitioner did not 

meet her burden of establishing a prima facie case of 

discriminatory treatment.  Even assuming that Petitioner had 

demonstrated a prima facie case of discriminatory conduct, 

Respondent demonstrated a legitimate, non-discriminatory reason 

for Petitioner’s termination and not being promoted.  That is, 

Respondent’s actions were based on its application of its 

progressive discipline policy and its determination of who was 

more qualified for the positions she sought.   

35.  Even if it were necessary to go to the next level of 

the McDonnell analysis, Petitioner did not produce any evidence 

that Respondent’s legitimate reasons were pretext for 

discrimination.  Therefore, Petitioner has not met her burden of 

showing that a discriminatory reason more likely than not 

motivated the actions of Respondent toward Petitioner or by 

showing that the proffered reason for the employment decision is 

not worthy of belief.     

36.  In summary, Petitioner has failed to carry her burden 

of proof that Respondent engaged in racial or national origin 

discrimination toward Petitioner when it denied her promotions 

and terminated her.  Petitioner presented no evidence that 
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established that race or national origin played any part in the 

employment actions taken by Respondent.  Petitioner’s 

speculation and personal belief concerning the motives of 

Respondent are not sufficient to establish intentional 

discrimination.  See Lizaro v. Denny’s, Inc., 270 F.3d 94, 104 

(2d Cir. 2001).  (“Plaintiffs have done little more than to cite 

to their mistreatment and ask the court to conclude it must have 

been related to their race.  This is not sufficient.”) 

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    

DONE AND ENTERED this 18th day of September, 2008, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of September, 2008. 
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ENDNOTES 
 
1/  Petitioner attached documents to her post-hearing letters. 
However, these attachments are in the nature of late-filed 
exhibits and, therefore, cannot be considered in formulating 
these findings of fact.  § 120.57(1)(j), Fla. Stat.   
                                           
2/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 
1994).  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.                        
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DONALD AND MIRANDA SMITH, 
 
     Petitioners, 
 
vs. 
 
MARIANNE C. MONTGOMERY, 
REALTOR/BROKER, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 08-1955 

  
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

case on July 16, 2008, in Brooksville, Florida, before Ella Jane 

P. Davis, a duly-assigned Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  Donald and Miranda Smith, pro se
     1047 Rudolph Court 
     Spring Hill, Florida  34609 
 

 For Respondent:  David H. Sturgil, 
                        as Qualified Representative, 
      c/o Exit Realty/Realty Shoppe 
      5300 Spring Hill Drive 
      Spring Hill, Florida  34606 
 

STATEMENT OF THE ISSUE 

     Whether Respondent real estate broker is guilty of a 

discriminatory housing practice against Petitioners related to 

the sale and marketing of their home. 



PRELIMINARY STATEMENT 

  Following a March 27, 2008, "Determination: No Cause" by 

the Florida Commission on Human Relations and Petitioners' 

subsequent timely-filed Petition for Relief, this cause was 

referred to the Division of Administrative Hearings on or about 

April 17, 2008. 

 The file of the Division reflects all pleadings and orders 

intervening before the final disputed-fact hearing.   

 At final hearing on July 16, 2008, David Sturgil was 

examined and accepted as Respondent's qualified representative, 

pursuant to Florida Administrative Code Rules 28-106.105 and 28-

106.106.   

 Each Petitioner testified, and Petitioners' Exhibits 1, 2, 

3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, and 18, were 

admitted in evidence.  Exhibits P-14, P-19, and P-20 were not 

admitted in evidence.  Respondent Marianne (Marti) Montgomery 

testified.  Respondent also presented the oral testimony of Ed 

Carr, Steve Van Slyke, Clara Ward, and Petitioner Miranda Smith.  

Respondent's Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 14, 

and 15, were admitted in evidence.  Respondent's Exhibit 12 was 

voided, and parts thereof were admitted under other exhibit 

numbers.  Respondent's Exhibit 16 was not admitted. 

 No transcript was provided. 
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 Each party timely filed a Proposed Recommended Order on 

August 4, 2008. 

FINDINGS OF FACT 

 1.  Petitioner homeowners allege that Respondent real 

estate broker discriminated against them by the length of the 

exclusive listing contract Petitioners signed with Respondent 

(eight months); by inferior service because Respondent showed 

Petitioners' home only once in the eight months the contract was 

in effect1/; by incorrectly stating the agreed asking price on 

flyers Respondent circulated; by providing an "open house" to 

all of Respondent's other clients, but not to Petitioners; and 

by asking Petitioners to remove some of their bi-racial family 

photographs. 

2.  Petitioner Donald Smith, Ph.D., is Caucasian.  He is 

married to Miranda Smith, a dentist, who is African-American.  

They have at least one child, with whom they have been 

photographed.  This case involves a house they owned on Cressida 

Circle in Spring Hill, Florida, where they displayed their bi-

racial family photographs. 

 3.  On or about January 28, 2007, Petitioners signed, as 

sellers, an exclusive real estate listing contract with Kathlen 

Hobbs, a real estate salesperson, who at that time was an 

independent contractor associated with Exit Realty Shoppe.  

Respondent Montgomery, real estate broker, is the qualifying 
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principal of Exit Realty Shoppe.  Both Ms. Hobbs and Ms. 

Montgomery are Caucasian.  The agreed asking price was 

$296,900.00.  The term of the contract was for eight months: 

January 30, 2007, to October 1, 2007.  Mr. Smith interviewed two 

other realtors, but he selected Ms. Hobbs and Respondent's 

proffered contract.  It is a "fill-in the blanks contract," to 

which Mr. Smith had input. 

 4.  Although she signed the contract, Mrs. Smith did not 

speak to either Ms. Hobbs or Ms. Montgomery concerning the sale 

of the house at any material time.    

 5.  Mr. Smith testified that Ms. Hobbs initially told him 

that their home was "priced to sell" at $296,900.00, but he 

candidly admitted that Ms. Montgomery never made that 

representation and never "guaranteed" that the house would sell 

at that price.   

 6.  Upon the evidence as a whole and because Mr. Smith 

testified at one point that the other two realtors he 

interviewed told him the house would sell at "$295,000.00 or 

$296,000.00," and also testified contrariwise that Ms. Hobbs and 

the other two realtors told him the house would sell at "between 

$292,000.00 and $298,000.00," it is found to be more probable 

that no one guaranteed a sale at Petitioners' asking price of 

$296,900.00. 
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 7.  Petitioners seek damages of $15,000.00, without stating 

any specific basis for that figure.  They previously have sought 

$40,000.00, damages based upon the alleged lowered price of the 

house as sold by a subsequent realtor.  However, the final date 

of sale and final sale price are not clear on this record. 

 8.  Paragraph Nine of the parties' contract provided for 

its early termination prior to its eight-month expiration date, 

upon the following terms: 

9.  CONDITIONAL TERMINATION: At Seller's 
request, Broker may agree to conditionally 
terminate this Agreement.  If Broker agrees 
to conditional termination, Seller must sign 
a withdrawal agreement, reimburse Broker for 
all direct expenses incurred in marketing 
the Property and pay a cancellation fee of 
$___ plus applicable sales tax.  Broker may 
void the conditional termination and Seller 
will pay the fee stated in paragraph 6(a) 
less the cancellation fee if Seller 
transfers or contracts to transfer the 
Property or any interest in the Property 
during the same time period from the date of 
conditional termination to Termination Date 
and Protection Period, if applicable. (Blank 
space in original; emphasis supplied.)  
 

 9.  Paragraph Six of that listing contract provides, in 

pertinent part: 

6.  COMPENSATION:  Seller will compensate 
Broker as specified below for procuring a 
buyer who is ready, willing and able to 
purchase the Property or any interest in the 
Property on the terms of this Agreement or 
on any other terms acceptable to Seller.  
Seller will pay Broker as follows (plus 
applicable sales tax) 
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(a) 6%  of the total purchase price OR $__, 
no later than the date of closing specified 
in the sales contract.  However, closing is 
not a prerequisite for Broker's fee being 
earned. (Blank space in original.) 
 

 10.  Steve Van Slyke has been an active licensed real 

estate broker for over 20 years.  For the last few years he has 

done more property appraisals than real estate sales.  He has 

regularly taught and taken continuing education courses in the 

real estate profession since he was admitted to the profession 

in 1983.  He has chaired the Professional Standards Committee of 

the Hernando County Association of Realtors (HCAR) since 1991.  

In that capacity, he has presided over hundreds of contract 

disputes between buyers and sellers, including the one that 

ultimately developed between the parties in this case.  See 

infra.  

11.  According to Mr. Van Slyke, the contract in this case 

is one commonly used in Hernando County, in the sense of not 

being unusual, but there are no "average," "usual," or "industry 

standards" for the duration of an exclusive real estate listing 

contract.  He further testified that to have such a generally 

agreed-upon provision within the real estate industry would run 

afoul of the United States Fair Trade Commission's jurisdiction 

of, and prosecution for, "price-fixing."  For the same reasons, 

there is no established average, usual, or industry standard for 
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the conditional early release of a homeowner from a listing 

contract.   

 12.  Because no dollar amount for a cancellation fee had 

been written into Paragraph Nine of the parties’ contract 

herein, Mr. Van Slyke interpreted Paragraph Nine and Sub-

paragraph Six (a) together, to permit Respondent broker the 

latitude to require payment by the sellers of six percent of 

Petitioners’/sellers’ asking price as a condition of early 

termination of the contract upon their unilateral request.   

 13.  Respondent submitted in evidence a similar contract 

dated March 5, 2007, between Respondent and a different 

homeowner for the duration of one year (12 months) from that 

date.2/  Petitioners presented no other contracts between any 

seller and Respondent or, for that matter, between any seller 

and any other realtor which specified a duration of less than 

eight months.3/   

14.  It is accepted that a different realtor with whom 

Petitioners contracted in November 2007, after their eight- 

month contract with Respondent had expired, filled-in “$500.00” 

in the equivalent Paragraph Nine, but there was no competent, 

credible evidence that this replacement realtor, or any other 

realtor for that matter, had a similar arrangement with any 

other sellers. 

 7



 15.  Petitioners and Ms. Hobbs agreed that Ms. Hobbs would 

not submit Petitioners' sellers' contract on their existing home 

to Respondent until she got an acceptance on their offer as 

buyers for a new house on Rudolph Court.  Accordingly, the 

listing contract for the Cressida Circle house in which 

Petitioners were living, and which contained their furniture and 

photographs, was not submitted to Respondent at least until 

January 31, 2007.  Accordingly, Respondent could not begin 

attempts to sell Petitioners' existing home until the next day, 

February 1, 2007. 

 16.  There are 185 realty firms in Hernando County.  There 

are four printed real property advertising booklets which are 

circulated in Hernando and surrounding counties.  Each booklet 

is published every 30 days.  The lead time to get a photographic 

advertisement of a newly listed property into each publication 

is three weeks.  Before a photo can be published, it has to be 

made.   

 17.  On or about February 1, 2007, Ms. Hobbs photographed 

Petitioners’ Cressida Circle house for purposes of advertising 

it via websites, flyers, real estate advertising booklets, and 

newspapers, and placed Respondent’s "for sale" sign and lock-box 

on Petitioners' lawn.   

 18.  Respondent had admitted in evidence the first 

advertisements she paid for in three printed real estate 
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booklets ("Nature Coast", March 22-April 18, 2007; "Real Estate 

News", April 2007; and "Sunshine Living", April 2007).  Each 

advertisement contained a photograph and information extolling 

the Cressida Circle house.  Each advertisement correctly quoted 

Petitioners' asking price of $296,900.00.    

 19.  Additionally, Respondent had admitted in evidence 

documentation showing that from March 22, 2007, until the end of 

her exclusive listing on September 30, 2007, she had advertised 

Petitioners' property repeatedly and/or consistently via 

newspaper, real estate advertising booklets, and/or Multiple 

Listing Services (MLS) websites and commercial websites.   

 20.  Both parties agree that Ms. Hobbs' first printed flyer 

stated an incomplete, and thus incorrect, selling price of 

"$296,90.", and that this flyer was circulated and/or placed in 

the lock-box tube on the "for sale" sign about February 1, 2007. 

(See Finding of Fact 17.)  Despite Petitioners' claim that this 

was "inferior marketing," it is probable that most serious home 

seekers would have figured out how to correctly read the price 

as "$296,900.00", or would have asked what price was intended 

when phoning for an appointment to view the house.  While 

Ms. Hobbs' flyer was never corrected, Respondent Montgomery had 

other, correct flyers printed, and she placed and circulated 

those correct flyers for the remainder of the contract period. 
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 21.  It is customary for Exit Realty to conduct a "caravan"  

shortly after a contract is signed.  A "caravan" involves 

Ms. Montgomery and all the salespeople she can round-up in her 

office.  The entire team tours a seller's home, making notes, 

and then returns to Respondent's office, where a list of repairs 

and upgrades is compiled with each salesperson's in-put.  Then 

the team brain-storms to develop selling techniques customized 

to each property listed.   

 22.  On February 7, 2007, the day before Caravan Day, an 

independent contractor with Exit Realty showed Petitioners' home 

to a potential buyer.  Through Ms. Hobbs, the salesperson 

relayed to Mr. Smith that the potential buyer had remarked that 

the house's exterior paint was unacceptable.  Mr. Smith told 

Ms. Hobbs that he would paint the house at his own expense if 

the potential buyer would make an offer, but no offer was 

forthcoming.  

 23.  Respondent's caravan viewed Petitioners' home on 

February 8, 2007.  As a result, a list of selling suggestions 

was relayed by Ms. Hobbs to Mr. Smith.   

 24.  A day or so after Caravan Day, Mr. Smith was told by 

Ms. Hobbs that to best present and sell Petitioners’ home, 

Petitioners needed to deal with dirt and dust in an exhaust fan; 

replace a broken tile in a bathroom, and refinish their swimming 

pool.  Mr. Smith also acknowledged that on the same date, or 
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minimally later, he was told by Ms. Hobbs to remove Petitioners' 

large family photographs over the sliding doors opening from the 

house's vaulted-ceiling living room onto its screened patio and 

pool area.  According to Ms. Montgomery, she had advised 

Ms. Hobbs to relay this information and additional advice, 

including the information that Petitioners’ house would sell 

better if Petitioners moved out or reduced the amount of 

furniture in the living room, so that potential buyers could 

visualize their own belongings in the room.  It was not proven 

one way or the other whether Ms. Hobbs relayed the "move out" or 

"remove furniture" suggestions at that time.   

 25.  When Mr. Smith pressed Ms. Hobbs as to why the family 

photographs had to be removed, she referred him to 

Ms. Montgomery, who "could better explain."  Mr. Smith 

acknowledged that Ms. Hobbs never said anything about race or 

discrimination. 

 26.  Mr. Smith testified to three versions of why he 

concluded that Ms. Montgomery was discriminating against 

Petitioners on the basis of race:  first, because neither 

Ms. Hobbs nor Ms. Montgomery mentioned the bi-racial family 

photographs until after Ms. Montgomery had first seen them on 

Caravan Day, and Ms. Hobbs could not explain to his satisfaction 

the reason for removing the photographs; second, because 

Ms. Montgomery did not immediately return his phone calls; and 

 11



third, because when Ms. Montgomery did return his phone calls, 

she mentioned the photographs over the sliding doors repeatedly 

among several other upgrades she encouraged him to accomplish, 

all of which upgrades Ms. Hobbs apparently had not passed along 

to him.  

 27.  Ms. Montgomery can suggest and encourage her 

independent contractors to pass on certain information to 

sellers and buyers and to pursue sales in certain ways, but she 

has no way to compel them. 

 28.  Mr. Smith conceded that at no time did Ms. Montgomery 

ever mention race or make any overt discriminatory statement to 

him and that she responded to all his letters, even though she 

did not agree with him in those letters.  See, infra. 

29.  Petitioners also agree that at no time did 

Ms. Montgomery or anyone associated with Exit Realty suggest 

that Petitioners remove tastefully framed bi-racial family 

photographs displayed on a bedroom dresser.  

 30.  Ms. Montgomery credibly testified that successfully 

"staging" a home for sale usually requires removing as much 

furniture as possible and all of the personalization, such as 

awards and photographs hung on the walls of all rooms.  

Mrs. Smith acknowledged that she was familiar with this concept 

from print literature and television.  Ms. Montgomery 

demonstrated, using a photograph she had taken of the house 
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without the wall photographs in place, that anything mounted 

above the living room's sliding glass doors had the potential to 

draw a shopper's eye away from the luxuriant sweep of the 

vaulted-ceiling and away from the scope and sweep of the view, 

through the sliding glass doors, of Petitioners' pool and patio.   

 31.  Petitioners accomplished the three repair suggestions 

(exhaust fan; tile; and swimming pool) that Ms. Hobbs passed on 

to them, but they remained in the Cressida Circle house and did 

not remove their furniture or the photographs above the sliding 

glass doors. 

32.  In early March, Petitioners requested a reduction in 

the six percent commission specified in their Cressida Circle 

contract with Respondent.  Respondent declined to consider 

reducing her commission until someone made an offer to buy.    

 33.  Petitioners closed on their new home on Rudolph Court 

on March 30, 2007.  The Rudolph Court sale and closing in which 

Petitioners were buyers, was also handled by Hobbs, Montgomery, 

and Exit Realty.  Petitioners do not claim that any racial 

discrimination by anybody occurred in the process of buying 

their new home.   

34.  Closing on the Rudolph Court house left Petitioners 

with two houses to maintain and at least two (possibly four) 

mortgages to pay.  Petitioners became concerned that no one had 

made an offer on their Cressida Circle house.   
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35.  Mr. Smith made several telephone calls to 

Ms. Montgomery.  She did not immediately return those calls.   

When she did return Mr. Smith's phone calls, Ms. Montgomery 

explained to him that the Cressida Circle house needed to be 

"staged" better, including removing furniture and the 

photographs over the patio doors. 

 36.  Ms. Montgomery wrote Mr. Smith on April 5, 2007, to 

memorialize all of their April 4, 2007, conversation, giving him 

clear advice that a “lease/purchase procedure,” as opposed to a 

“lease/option to buy” arrangement which he had proposed, would 

be a better and safer solution for his needs.  She also advised 

him that no home in his sub-development had been sold in the 

last seven months, and emphatically advised him to lower his 

asking price to $269,900.00, due to the competition of other 

similar homes for sale.  

 37.  It is undisputed that the parties' contract was signed 

during a "housing market slump" and that the housing market 

continued to decline during the entire term of the parties' 

contract.   

 38.  On April 9, 2007, Mr. Smith wrote Ms. Montgomery, 

making no reference to race or discrimination, but complaining 

about Exit Realty Shoppe showing his home only one time, 

requesting to void their contract, and closing with: 
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If necessary we will follow thru [sic.] with 
a complaint to the Florida Real-estate 
[sic.] Commission in Tallahassee. 
 

 39.  Not unreasonably, Ms. Montgomery regarded Petitioners' 

foregoing letter as a threat.  She responded by registered mail 

on April 10, 2007, setting out in detail all she had done and 

describing the costs she had incurred as of that date to sell 

the Cressida Circle house.  She enclosed three printed real 

estate publications advertising Petitioner's house (see Finding 

of Fact 18); proof that the home was being advertised with the 

correct price April 7-13, 2007, in the St. Petersburg Times; 

proof that she had registered the house with the correct price 

on the MLS; and proof that the house was being shown in color on 

Exit Realty's three websites and on Ms. Hobbs' personal website 

with the correct price.  She also reminded Mr. Smith that she 

had, earlier in the week, suggested that Petitioners reduce 

their asking price by $30,000.00, to $269,900.00.  She also 

advised him, and included information showing, that as of that 

writing, there were 11 comparable listings in his sub-

development, nine of which were listed at less than Petitioners' 

asking price.   

 40.  Evidence of all of Respondent's foregoing April 10, 

2007, assertions was introduced in evidence by Respondent at the 

final hearing.4/   
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 41.  Respondent's April 10, 2007, letter also explained 

"staging," and offered to conditionally release Petitioners from 

their contract for six percent of their $296,900.00 asking 

price, as per the contract's Paragraph Six (a).   

 42.  Ms. Montgomery's April 10, 2007, unopened letter and 

supporting documentation were returned to her by the U.S. Mail 

as "unclaimed."  Because Petitioners were still residing at the 

Cressida Circle address and because the post office did not mark 

the envelope "refused," it is probable that Petitioners simply 

did not go to the post office to sign-for, and pick up, 

Ms. Montgomery's material.  However, Petitioners must have 

received these items because Ms. Montgomery also had the same 

materials delivered by messenger to Mrs. Smith’s office.  

 43.  Also, on April 11, 2007, Mr. Smith wrote, 

acknowledging receipt of Respondent's April 10, 2007, letter, 

refusing to reduce the asking price, and advising Ms. Montgomery 

that:  

I feel that it will be my responsibility to 
express this dissatisfaction in anyway [sic] 
I can, to as many people as I can. . . . I 
will do what ever [sic.] I can do to be 
released from our agreement.   
 

He further threatened to contact "different government agencies" 

to report what he described as very poor service, but he did not 

mention race or discrimination.   
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 44.  On or about April 19, 2007, Mr. Smith filed a 

complaint against Respondent dated April 16, 2007, with the 

local Better Business Bureau (BBB).  His complaint alleged lack 

of service.  Nowhere in his complaint is race or discrimination 

mentioned.  The material in evidence shows that the BBB 

contacted Ms. Montgomery about the complaint, but marked it 

"information only," and did not pursue it at that time.5/   

 45.  In early April 2007,  Mr. Smith telephoned Ed Carr, 

Executive Director of the Hernando County Association of 

Realtors (HCAR).  Mr. Smith said nothing to Mr. Carr about 

racial discrimination at that point, but said only that he 

wanted to get out of the listing contract with Respondent.  

 46.  On or about April 23, 2007, Petitioners filed a formal 

complaint with HCAR.  HCAR's  Grievance Committee met May 7, 

2007, and, apparently in the mode of a probable cause panel, 

referred the case for a full evidentiary hearing.  On June 29, 

2007, the case was first noticed for hearing by HCAR. 

 47.  Petitioners’ HCAR complaint is not in evidence, and 

the evidence herein falls short of enabling the undersigned to 

determine whether the complaint before HCAR involved racial 

discrimination.  However, it is certain that Ms. Montgomery 

perceived it that way.  The HCAR hearing was first scheduled to 

occur August 28, 2007, but it was re-scheduled.  The actual date 

the hearing took place and the date HCAR issued its decision are 
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not clear in this record, but the hearing was on or after 

October 23, 2007.  Mr. Van Slyke presided over the HCAR hearing.  

The HCAR decision resulted in a determination that Respondent 

had not violated professional real estate ethics.  

 48.  Despite Petitioners’ expressed dissatisfaction with 

HCAR's result and their claims that HCAR’s panel was prejudiced 

in Respondent's favor and that Respondent manipulated timing of 

the hearing, the HCAR process, and its deciding body, there is 

no competent, credible, or compelling evidence herein 

demonstrating the validity of such accusations or demonstrating 

that HCAR’s decision in Respondent’s favor was based on racial 

discrimination or constituted a cover-up for racial 

discrimination.  That said, HCAR's decision is not binding here. 

 49.  Ms. Montgomery testified credibly that she had refused 

to acquiesce in any overt action, such as voluntarily letting 

Petitioners out of their contract without paying her commission, 

because to do so might make her appear to be prejudiced.  Even 

more credible is her testimony that she did not want to let 

Petitioners out of their listing contract unless they paid her 

commission and costs, as provided in the contract, because she 

had already expended considerable time and money on Petitioners' 

behalf.   

50.  Respondent continued to advertise the Cressida Circle 

house until the end of the eight-month contract (see Findings of 
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Fact 19 and 40), despite Petitioners’ refusal to allow 

Respondent to reduce the asking price.  Unfortunately, between 

June 14, and July 1, 2007, Respondent advertised an incorrect 

and lower asking price of $269,900.000, in "Nature Coast."  

Respondent did not know how the error occurred.  The advertising 

for this two-week period was, as always, at Respondent's 

expense, and the asking price was corrected in the next issue.   

 51.  While signed-up with Respondent, Mrs. Smith took 

material prepared by Respondent for marketing the Cressida 

Circle property, made minor adjustments to it, and placed it on 

her own and others' websites.  The material she posted sometimes 

carried Ms. Hobbs' contact information.  Other times, 

Mrs. Smith's internet advertisements showed a reduced price for 

contacting Petitioners.  This placed Petitioners in direct 

competition with Respondent's advertisements in which 

Petitioners required that Respondent maintain the original 

$296,900.00, asking price.  In so-doing, Petitioners may have 

offended a clause of the listing contract.  In placing this 

information on MLS websites outside of Respondent’s general 

geographic area, Petitioners may have exposed Respondent to 

liability in the professional real estate community.  Respondent 

advised Petitioners of these problems, but there is no clear 

evidence that Respondent intervened to prevent Petitioners' 

behavior.   
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 52.  Petitioners moved into their new, Rudolph Court house 

in early June 2007.  When they moved, their furniture and 

photographs went with them. 

 53.  Photographic evidence shows that Petitioners allowed 

the Cressida Circle house to deteriorate after they moved to 

Rudolph Court, thereby rendering the sale property less 

desirable to potential buyers. 

 54.  Petitioners each testified credibly that between 

January 31, 2007, and the time they moved out, probably about 

June 6, 2007, Respondent gave them no advance notices that a 

potential buyer was coming to view the Cressida Circle house, as 

had been agreed upon when the house was listed.   

 55.  The sign-in sheet left in Petitioners’ sale house 

demonstrated that Exit Realty showed the house once, on  

August 21, 2007.  Petitioners acknowledged that the home was 

also shown another time on the day before Caravan Day.  (See 

Finding of Fact 22.) 

 56.  Respondent produced her lock-box's recorded printout 

showing that on February 1, 2007, Ms. Hobbs entered the house. 

(See Finding of Fact 17.)  It shows also that Ms Hobbs entered 

again on June 7, 2007.  On July 17, a ReMax salesman entered.  

On July 27, Respondent entered.  On July 31, an ERA saleswoman 

entered.  On August 10, and 11, Respondent entered.  On August 

21, another Exit Realty saleswoman entered.  (See Finding of 
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Fact 55.)  On September 20, Clara Ward, an independent 

contractor with Exit Realty entered.  (See Finding of Fact 58.)  

On October 4, 2007, Ms. Hobbs entered.   

57.  Respondent acknowledged that on one or two of the 

foregoing occasions, she entered the sale house, not to show the 

property to prospective buyers, but to take photographs for the 

HCAR hearing (see Finding of Fact 47), but there is no credible 

evidence to support Petitioners' conjecture that the other 

visits by Ms. Montgomery and by all other real estate 

salespersons were not for the purposes of showing the house or 

for some other legitimate sales purpose.   

58.  Clara Ward testified that she showed the house to a 

legitimate potential buyer about a month before Respondent's 

listing ended, and again in approximately December 2007, after 

Petitioners had listed it with another realtor at the reduced 

price of $256,900.00.  

59.  Mr. Smith admitted that he never asked Ms. Hobbs for 

an "open house," until June 2007.   

 60.  The contract does not require an "open house."  

Ms. Montgomery testified credibly and without refutation that 

she did not schedule an "open house" for Petitioners because, in 

the past, "open houses" have not resulted in sales for her.  She 

rarely, if ever, utilizes them for any property.   
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 61.  Mr. Smith admitted that Petitioners had no evidence to 

support their allegation that every other home that Exit Realty 

signed in the same period was shown more than once.  Petitioners 

also presented no evidence that every other home, besides the 

Cressida Circle home, which Exit Realty signed in the same 

period held even one open house.6/  

 62.  In November 2007, Petitioners signed with another 

realtor who marketed the house at $269,900.00, which was 

$27,000.00 less than the only figure at which Petitioners would 

permit Respondent to market the house.  If and when there was a 

sale is unclear. 

CONCLUSIONS OF LAW 

63.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.57(1), 120.569, 760.20, and 760.37, 

Florida Statutes.  

 64.  Section 760.23, Florida Statutes, "Discrimination in 

the sale or rental of housing and other prohibited practices," 

provides: 

(2) It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
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 65.  Section 760.24, Florida Statutes, "Discrimination in 

the provision of brokerage services," provides: 

It is unlawful to deny any person access to, 
or membership or participation in, any 
multiple-listing service, real estate 
brokers' organization, or other service, 
organization, or facility relating to the 
business of selling or renting dwellings, or 
to discriminate against him or her in the 
terms or conditions of such access, 
membership, or participation, on account of 
race, color, national origin, sex, handicap, 
familial status, or religion.  

 
 66.  Section 760.25, Florida Statutes, "Discrimination in 

the financing of housing or in residential real estate 

transactions," provides: 

(2)(a)  It is unlawful for any person or 
entity whose business includes engaging in 
residential real estate transactions to 
discriminate against any person in making 
available such a transaction, or in the 
terms or conditions of such a transaction, 
because of race, color, national origin, 
sex, handicap, familial status, or religion. 
 (b)  As used in this subsection, the 
term "residential real estate transaction" 
means any of the following: 
 2.  The selling, brokering, or 
appraising of residential real property. 
 

67.  Assuming that Section 760.29, Florida Statutes, 

governing "exclusions," does not bar this case entirely, the 

burden of proof herein is upon Petitioners.  See § 760.34(5), 

Fla. Stat.   

 68.  Petitioner has the burden of establishing facts to 

prove a prima facie case of discrimination.  McCloud v. Jones, 
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DOAH Case No. 98-1925 (RO: 8/25/1998; FO: 5/17/99); U.S. 

Department of Housing and Urban Development v. Blackwell, 908 F. 

2d 864 (11th Cir. 1990).   

69.  The three-part "burden of proof" pattern developed in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 

(1973), applies herein.  Under that test, Petitioners must first 

prove, by a preponderance of the evidence, that discrimination 

has occurred.  If the Respondent then articulates some 

legitimate, non-discriminatory reason for its action, the burden 

shifts back to Petitioners to prove that the reason provided by 

Respondent is merely pre-textual and not bona fide.  See Pollitt 

v. Bramel, 669 F. Supp. 172, 175 (S. D. Ohio 1987). 

70.  As a bi-racial family, Petitioners are members of a 

protected class, but Petitioners have not even presented a prima 

facie case of discrimination.  Even had they done so, 

Respondent’s evidence overwhelmingly refutes it.   

 71.  First, Petitioners are not qualified real estate 

brokers or agents and did not, as such, attempt to access 

membership or participation in any multiple listing service, 

real estate brokers' organization, other service organization or 

facility relating to the business of selling or renting 

dwellings.  To the extent that Respondent complained about 

Petitioners' illicitly trying to use such entities/programs, 

(see Finding of Fact 51), there still is no evidence that 
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Respondent in any way denied Petitioners membership or 

participation in such entities/programs. 

72.  In regard to the allegations of discrimination by mis-

feasance, mal-feasance, or non-feasance, in Respondent's 

marketing of Petitioners' house, there is not even a prima facie 

case.  Neutral business decisions and honest mistakes are not 

the subject of Florida's Fair Housing Law. 

 73.  Mr. Van Slyke's testimony is expert and compels the 

conclusion that there was nothing sinister in Respondent's 

signing Petitioners to an eight-month exclusive listing 

contract, instead of a six-month contract, or in Respondent's 

requesting her full commission for early termination of their 

contract at Petitioners’ unilateral request.  Petitioners had 

input to the contract's terms and voluntarily entered into it 

after consulting two other realtors. 

 74.  Ms. Hobbs’ early pricing mistake on the initial flyers 

was rationally explained and not demonstrated to be either 

Respondent’s fault nor discriminatory. Respondent corrected the 

price on subsequent flyers.  The pricing mistake in the June 14-

July 1, 2007, "Nature Coast" advertisement was not demonstrated 

to be Respondent's doing, as opposed to a publisher's 

typographical error.  It also was not shown to be either 

deliberate nor discriminatory. 
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 75.  The listing period herein occurred within a larger 

period of a rapidly declining housing market.  Respondent urged 

Petitioners to cut their price so as to be competitive under 

worsening circumstances, and Petitioners declined to heed her 

advice.  Against this undisputed evidence, lies Petitioners' 

mere conjecture that Respondent was not trying to sell 

Petitioners' home due to animus against their bi-racial family.  

76.  The contract did not require an open house.  

Respondent's decision to not hold an open house was a simple 

business judgment call.  Petitioners presented no evidence that 

Respondent held open houses for all her Caucasian or single-race 

clients.   

77.  There is no evidence that Respondent practiced any 

disparate treatment of Petitioners, and certainly, no nexus to 

race was demonstrated on any issue.   

 78.  Moreover, the absence of any racial animus was 

affirmatively demonstrated by Respondent's not asking 

Petitioners to remove the bi-racial family photographs from 

their bedroom.  The undisputed evidence is that the only place 

Respondent asked Petitioners to modify with regard to their bi-

racial photographs was over the sliding glass doors in their 

living room.  This fact renders very credible Respondent's 

testimony that the only purpose of her request concerning the 

living room pictures was for the non-discriminatory purpose of 
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favorably displaying the indoor vaulted-ceiling and the patio-

pool view.  While decorating preferences are a matter of 

individual taste, Respondent's preferences are as valid as 

anyone else's and do not automatically establish bias, animus, 

or discrimination on the basis of race.  More to the point, 

however, Respondent's "de-clutter" concept of staging 

unobstructed views and de-personalizing the walls of a sale home 

are acknowledged trends in the real estate sales profession. 

79.  No discriminatory intent or effect was established, 

but assuming arguendo that it was, it is contrary to common 

sense to believe that Respondent would ask Petitioners to reduce 

their price, thereby reducing her commission, in an effort to 

somehow hurt them because they would not remove bi-racial 

photographs from one room, while Respondent made no request that 

Petitioners remove bi-racial photographs from the other room. 

There also was affirmative evidence that there was no delay and 

Petitioner perceived no animus when Respondent, Ms. Hobbs, and 

Exit Realty sold Petitioners their new house on Rudolph Court.   

80.  Petitioners have not borne their burden of proof. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 
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RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Complaint and the Petition 

for Relief. 

DONE AND ENTERED this 19th day of September, 2008, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 19th day of September, 2008. 

 
 

ENDNOTES 
 
1/  Petitioner changed this claim in their Proposed Recommended 
Order, stating that Respondent only showed the house once in the 
first six months of the eight months' contract. 
 
2/  Petitioners submit that this March 5, 2007, 12 months' 
contract cannot be considered or is non-probative because it 
came into existence after they complained about Respondent to 
the Better Business Bureau (BBB) and the Hernando County 
Association of Realtors (HCAR), but Petitioners produced no 
evidence of fabrication or collusion, and this contract is 
credible and probative.  Moreover, the March 5, 2007, date on 
the contract actually pre-dates the parties' written 
correspondence, beginning April 5, 2007, Petitioners' April 16, 
2007, BBB complaint; and Petitioners' April 23, 2007, complaint 
to HCAR. (See Findings of Fact 36, 44 and 46.)  
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3/  Mr. Smith testified that he was "told" by other realtors 
that the average listing contract was only six months long.  
This is uncorroborated hearsay which cannot be relied upon for 
Findings of Fact.  See § 120.57(1)(c), Florida Statutes.   
 
4/  Petitioners assert that these real estate  publications were 
only published after they began to complain about poor service 
and asked to be released from their contract, but clearly 
Respondent had invested effort, expertise, and expense for these 
ads prior to their actual publication. 
 
     Petitioners further argue that none of Respondent's efforts 
should "count" because Mr. Smith had already complained to 
either BBB or HCAR before April 1, 2007.  Petitioner's position 
on this is specious, due to the chronology substantiated by the 
evidence and found as fact.  (See Finding of Fact 18 and n. 2.) 
 
5/  Petitioners correctly point out that Ms. Montgomery’s 
testimony that she had to negotiate with BBB to not oust Exit 
Realty Shoppe from that organization until BBB reviewed the 
result of Petitioners’ subsequent HCAR complaint (see Finding of 
Fact 46) is inconsistent with the date on the BBB exhibit.  
However, her inconsistency or confusion on this point is 
reasonable and immaterial, given the multiple sequential 
complaints raised by Petitioners before the BBB, HCAR, HUD, 
Florida Commission on Human Relations, and Division of 
Administrative Hearings. 
 
6/  Obviously, since Respondent claimed to not give open houses 
for any of her clients, she could not show that she had not 
given open houses.  Throughout the hearing, Mr. Smith seemed to 
believe that it was up to Respondent to present evidence to 
disprove Petitioners' double negatives or unsubstantiated 
claims, saying his several allegations were based on "the fact 
that you [Respondent] have nothing to show me."  This is not the 
burden of proof herein.  See Conclusions of Law. 
 
 
COPIES FURNISHED: 
 
Donald and Miranda Smith 
1047 Rudolph Court 
Spring Hill, Florida  34609 
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David H. Sturgil, 
As Qualified Representative, 
c/o Exit Realty/Realty Shoppe 
5300 Spring Hill Drive 
Spring Hill, Florida  34606 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, Esquire 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GEORGINE ASSANTE, 
 
     Petitioner, 
 
vs. 
 
WINDSOR PLACE AT BERKSHIRE 
(LAKES), 
 
 Respondent. 
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Case No. 08-2220 

  
RECOMMENDED ORDER 

 
Administrative Law Judge (ALJ) Daniel Manry conducted the 

final hearing of this case for the Division of Administrative 

Hearings (DOAH) on July 24, 2008, in Naples, Florida. 

APPEARANCES

     For Petitioner:  Georgine Assante, pro se 
                      148 West 68th Street, Apartment 5B 
                      New York, New York  10023 
 
     For Respondent:  Susan M. McLaughlin, Esquire 
                      Condo & HOA Law Group, LLC 
                      2030 McGregor Boulevard 
                      Fort Myers, Florida  33901 

 
STATEMENT OF THE ISSUES

The issues are whether Respondent's enforcement of a 

condominium declaration requirement for window treatments is a 

discriminatory housing practice based on Petitioner's gender and 

alleged handicap, in violation of the Florida Fair Housing Act, 

Sections 760.20 through 760.37, Florida Statutes (2007),1 and, if 



not, whether Respondent should be awarded attorney's fees and 

costs pursuant to Subsection 120.595(1), Florida Statutes. 

PRELIMINARY STATEMENT 
 

On December 18, 2007, Petitioner filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations (Commission).  The Commission issued a Notice of 

Determination of No Cause (No Cause Determination) on April 4, 

2008.  Petitioner requested an administrative hearing by filing 

a Petition for Relief (Petition) with the Commission on May 2, 

2008.  The Commission referred the Petition to DOAH to conduct 

an administrative hearing. 

At the hearing, Petitioner testified and submitted no 

exhibits for admission into evidence.  Petitioner actually 

submitted 15 exhibits, but the documents were original 

documents, and Petitioner did not deliver the originals to the 

ALJ.  Pursuant to the agreement of the parties, the ALJ allowed 

Petitioner five calendar days from the date of the hearing to 

file copies of the original documents.  Petitioner did not file 

copies of her exhibits.  Respondent filed a written motion for 

attorney's fees and costs; presented the testimony of two 

witnesses, including counsel for Respondent who testified 

concerning her fees; and submitted six exhibits. 

The identity of the witnesses and exhibits, and the rulings 

regarding each, are reported in the Transcript of the hearing 
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filed with DOAH on August 22, 2008.  Petitioner and Respondent 

filed their respective proposed recommended orders on 

September 8 and August 26, 2008. 

FINDINGS OF FACT

1.  Petitioner owns a condominium in Windsor Place at 

Berkshire (Lakes)(Windsor Place).  Windsor Place is a covered 

multifamily dwelling unit, and Petitioner’s condominium is a 

dwelling, defined in Subsections 760.22(2) and (4), 

respectively. 

2.  Petitioner is a female, aged 65.  Petitioner does not 

have a handicap defined in Subsection 760.22(7).  Petitioner 

suffered physical injury from a bicycle accident in 1990 and has 

a surgically rebuilt tibial plateau, but a preponderance of the 

evidence does not support a finding that the injury 

substantially limits one or more major life activities.   

3.  Petitioner walks approximately 1.5 miles to the grocery 

store and carries her groceries back to her dwelling unit.  

Petitioner uses her key to access the Condominium pool and swims 

in the pool.  Petitioner attended the hearing and represented 

herself with no apparent physical or mental difficulty. 

4.  A preponderance of the evidence does not support a 

finding that Petitioner established a prima facie case of 

discrimination on the basis of Petitioner’s gender.  Rather, a 

preponderance of the evidence shows that Respondent has 
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legitimate non-discriminatory reasons for requiring Petitioner 

to comply with the Declaration of Condominium and has not 

subjected Petitioner to disparate treatment. 

5.  Section 27.1 of the Declaration of Condominium 

prohibits window coverings in any dwelling unit except interior 

draperies, curtains, shades, or shutters that have a neutral-

colored backing.  Beginning sometime in 1997, Petitioner has 

displayed various items in her windows including rags, 

unidentifiable “shiny things,” towels, bed sheets, a car floor 

mat, window stickers, items resembling garbage bags, and window 

wallpaper. 

6.  Petitioner claims her alleged handicap prevents 

Petitioner from standing on a ladder to hang appropriate window 

treatments.  Respondent’s representatives purchased standard 

window treatments and offered to install them in Petitioner’s 

condominium at no cost to Petitioner.  Petitioner refused and 

has continued to hang non-conforming window treatments in 

violation of the relevant condominium declaration. 

7.  Respondent seeks attorney's fees in this proceeding 

pursuant to Section 120.595.  Pursuant to Subsection 

120.595(1)(c), this Recommended Order finds that Petitioner has 

participated in this proceeding for an improper purpose. 

8.  Petitioner participated in this proceeding for a 

frivolous purpose within the meaning of Subsection 
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120.595(1)(e)1.  The evidence submitted by Petitioner presented 

no justiciable issue of fact or law. 

9.  Petitioner was her only witness.  Her testimony was 

vague and ambiguous, lacked precision, and was not specific as 

to material facts.  Cross-examination of Respondent's witnesses 

may be fairly summarized as consisting of comments on the 

answers to questions and argument with the witnesses.  

Petitioner repeatedly disregarded instructions from the ALJ not 

to argue with witnesses and not to comment on the testimony of a 

witness.  The ALJ allowed Petitioner five days after the date of 

the hearing to provide copies of her exhibits, and Petitioner 

did not submit any exhibits for admission into evidence.   

10.  Respondent is the prevailing party in this proceeding, 

and Petitioner is the non-prevailing party.  Petitioner has 

participated in two or more similar proceedings involving 

Respondent, the same dwelling unit, and the same factual issue 

of whether the window treatments utilized by Petitioner violate 

the relevant condominium declaration.  In the previous 

proceedings, Petitioner did not establish either the factual or 

legal merits of her position.  The factual and legal position of 

Petitioner in this proceeding is substantially the same as her 

position in the previous proceedings.   

11.  Respondent fined Petitioner for early violations of 

the relevant condominium declaration, and Petitioner paid the 
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fine.  However, Respondent had to fine Petitioner for subsequent 

violations, and Petitioner refused to pay those fines. 

12.  Respondent obtained counsel and filed a Petition for 

Condominium Arbitration with the Department of Business and 

Professional Regulation, Division of Florida Land Sales, 

Condominiums, and Mobile Homes.  The Department issued a Summary 

Final Order dated September 17, 2002.  

13.  Petitioner refused to comply with the Summary Final 

Order.  Rather, Petitioner filed a Fair Housing Complaint with 

the Commission.  That complaint contained substantially similar 

allegations as those at issue in this proceeding.  The 

Commission issued a detailed Determination of No Reasonable 

Cause in February 2004.   

14.  Petitioner filed a complaint against Respondent with 

the Department of Agriculture.  The Department dismissed the 

complaint.   

15.  During the holiday season in December 2006, 

representatives for Respondent informed Petitioner that 

Respondent intended to seek legal recourse in court if 

Petitioner continued to violate the relevant condominium 

declaration.  Petitioner continued to hang nonconforming items 

in her windows including shiny objects, garbage bags, and 

decals.   
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16.  In March 2007, Respondent filed suit in County Court 

for Collier County, Florida, to enforce the Summary Final Order 

issued in 2002.  Respondent was unable to serve Petitioner until 

sometime in November 2007.  Petitioner filed the complaint at 

issue in this proceeding on December 12, 2007. 

17.  Respondent seeks attorney's fees totaling $7,424.00 

and costs totaling $680.88.  The hours, hourly rate of $285, and 

the items of costs are detailed in the attorney’s affidavit and 

attached exhibits.  The amount of fees and costs are reasonable 

and appropriate, and Respondent is awarded fees and costs in the 

amounts requested pursuant to Subsection 120.595(1)(d). 

CONCLUSIONS OF LAW

18.  DOAH has jurisdiction over the subject matter of and 

the parties to this proceeding.  §§ 760.20 through 760.37 and 

§§ 120.569, 120.57(1), and 120.595, Fla. Stat. (2008).  DOAH 

provided the parties with adequate notice of the formal hearing. 

19.  Petitioner has the burden of proof in this proceeding.  

Petitioner must submit evidence sufficient to establish a prima 

facie case of discrimination.  See Massaro v. Mainlands 

Section 1 and 2 Civic Association, Inc., 3 F.3d 1472, 1476 n.6 

(11th Cir. 1993)(fair housing discrimination is subject to the 

three-part test articulated in McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973)); 

Secretary of the United States Department of Housing and Urban 
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Development on Behalf of Herron v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(three-part burden of proof test in McDonnell 

governs claims brought under Title VII of the Civil Rights Act).  

For reasons stated in the Findings of Fact, Petitioner did not 

present a prima facie case of discrimination or disparate 

treatment. 

20.  A determination of whether a party participates in a 

proceeding for an improper purpose is a finding of fact.  See 

Burke v. Harbor Estates Associates, Inc., 591 So. 2d 1034, 1037 

(Fla. 1st DCA 1991)(applying former Subsection 120.59(6), the 

predecessor to current Subsection 120.595(1)(e)1.); accord State 

of Florida v. Hart, 677 So. 2d 385, 386 (Fla. 4th DCA 1996); 

Dolphins Plus v. Residents of Key Largo Ocean Shores, Clarence 

C. Hobdy and State of Florida, Department of Environmental 

Regulation, 598 So. 2d 324 (Fla. 3d DCA 1992).  The fact-finder 

may rely on permissible inferences based on the facts and 

circumstances in the proceeding.  Burke, 591 So. 2d at 1037.  

The absence of direct evidence of intent does not convert the 

issue to a question of law.  Id.

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  
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RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief and requiring Petitioner to 

pay attorney's fees and costs in the amounts awarded herein. 

DONE AND ENTERED this 15th day of September, 2008, in 

Tallahassee, Leon County, Florida. 

S                            
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of September, 2008. 

 
 

ENDNOTE
 

1/  References to subsections, sections, and chapters are to 
Florida Statutes (2007) unless otherwise stated. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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