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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

GWENDOLYN BOYD,                  ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 07-3030 
                                 ) 
CITY OF NORTH MIAMI, FLORIDA,    ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on November 27 and 28, 2007, by video teleconference, with the 

parties appearing in Miami, Florida, before Patricia M. Hart, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings, who presided in Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Wendy A. Delvecchio, Esquire 
                      Conrad & Scherer, LLP 
                      633 South Federal Highway 
                      Fort Lauderdale, Florida  33302 
 
     For Respondent:  Lynn Whitfield, Esquire 
                      City of North Miami 
                      776 Northeast 125th Street 
                      Miami, Florida  33161 
 

STATEMENT OF THE ISSUE 
 

Whether the Respondent discriminated against the Petitioner 

on the basis of national origin, in violation of the Florida 
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Civil Rights Act of 1994, Section 760.10(1), Florida Statutes 

(2005).1 

PRELIMINARY STATEMENT 

On June 29, 2007, Gwendolyn Boyd filed with the Florida 

Commission on Human Relations ("FCHR") a Petition for Relief 

from an Unlawful Employment Practice, in which she alleged that 

the City of North Miami ("City") had denied her a salary 

increase based on impermissible considerations of her national 

origin.  The FCHR transmitted the Petition to the Division of 

Administrative Hearings for assignment of an administrative law 

judge.  After one continuance, the final hearing was held 

pursuant to notice on November 27 and 28, 2007. 

At the hearing, Ms. Boyd testified in her own behalf and 

presented the testimony of Clarence Patterson; Josaphat 

Celestin; John Dellagloria; Hans Ottinot; and Rebecca Jones.  

Petitioner's Exhibits 1 through 12, 14 through 22, and 24 

through 26 were offered and received into evidence; Petitioner’s 

Exhibit 26 is the transcript of the deposition of Carlos Perez, 

which was admitted into evidence in lieu of live testimony.  The 

City did not offer any testimony; Respondent's Exhibits 1 and 2 

were offered and received into evidence. 

The parties also submitted a Pre-Hearing Stipulation which 

included a number of facts admitted by the parties and requiring 

no proof.  Among the admitted facts were the stipulations that 
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Ms. Boyd had established a prima facie case of employment 

discrimination based on national origin; that the City had 

established a legitimate, non-discriminatory reason for its 

action; and that the only issue to be determined in this 

administrative action is whether the City's legitimate, non-

discriminatory reason was "legitimate" or "pretextual." 

The four-volume transcript of the proceedings was filed 

with the Division of Administrative Hearings on January 15, 

2008.  The parties timely filed proposed findings of fact and 

conclusions of law, which have been considered in the 

preparation of this Recommended Order. 

STIPULATED FACTS 
 

Facts admitted by the parties and included in their Pre-Hearing 
Stipulation 
 

1.  The City of North Miami ("City") hired 
Gwendolyn Boyd as its Police Chief on 
January 14, 2002. 
 
2.  At the time the City hired Ms. Boyd, the 
Police Chief salary grade was 39, which 
ranged from $70,948.00 to $105,164.00. 
 
3.  Ms. Boyd is African-American. 
 
4.  On September 23, 2003, the City Council 
voted to terminate its City Manager, Irma 
Plummer. 
 
5.  At the same September 23, 2003, meeting, 
the City Council voted to accept Mayor 
Josaphat Celestin's recommendation to engage 
Ms. Boyd and the City's Interim City 
Manager. 
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6.  Mayor Celestin is Haitian-American. 
 
7.  On October 23, 2003, Ms. Boyd entered 
into a written agreement, termed a "Letter 
of Understanding," with the City to serve as 
the Interim City Manager for a period of 
thirty (30) days effective October 24, 2003. 
 
8.  Mayor Celestin executed Ms. Boyd's 
October 23, 2003, Letter of Understanding on 
behalf of the City. 
 
9.  The Letter of Understanding between the 
City and Ms. Boyd provided that when she 
returned to her position of Police Chief, 
she would receive $2,313.20 weekly (roughly 
$120,000 a year) and yearly increases of 5 % 
on her anniversary date. 
 
10.  Subsequent to the execution of the 
Letter of Understanding between Ms. Boyd and 
the City, Director of Personnel 
Administration, Rebecca Jones, sent a 
memorandum dated October 27, 2003, to 
Mayor Celestin advising him that the amount 
to be paid to Ms. Boyd upon her return to 
her position as Police Chief exceeded 
Ms. Boyd's current pay range and, therefore, 
she could not be paid that amount. 
 
11.  According to Ms. Jones’ memorandum, 
Ms. Boyd, as Police Chief, was at the top of 
her pay range 39-9, and she would not be 
entitled to merit increases and would only 
receive cost-of-living adjustments until the 
City Manager would upgrade her 
classification. 
 
12.  At its meeting on January 27, 2004, the 
City Council selected Mr. Clarence Patterson 
as its City Manager. 
13.  Mr. Patterson is African-American. 
 
14.  Mr. Patterson assumed his official 
duties as City Manager on February 24, 2004. 
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15.  On February 25, 2004, Ms. Boyd returned 
to the position as Police Chief. 
 
16.  On March 9, 23, and 30, 2004, the City 
Commission [Council?] voted to approve new 
pay plans for the City Manager and the 
Deputy City Manager, as well as the newly 
created position of Chief of Staff. 
 
17.  During March 2004, the Deputy City 
Manager was a Caucasian Male, and the Chief 
of Staff was a Haitian-American Female. 
 
18.  Mayor Celestin continued in office 
until Mayor Kevin Burns was sworn in on 
May 24, 2005. 
 
19.  Mr. Patterson provided an affidavit 
which states that he decided not to upgrade 
Ms. Boyd's classification upon becoming the 
City's City Manager because her pay range 
was already higher than most other 
department heads' pay ranges. 
 
20.  On September 9, 2004, during the budget 
process for [the] 2004-2005 year, a pay 
grade classification and title change was 
proposed by John Dellagloria, City Attorney, 
for a number of positions within the City 
Attorney's office including: Deputy City 
Attorney, Paralegal/Legal Secretary and 
Legal Secretary.  The reason for the 
requested pay grade change was to regain 
parity between the City Attorney's Office 
and the City Manager's Office [sic] with 
regard to salaries. 
 
21.  During the City Council meeting on 
September 21, 2004, the [City] Council 
initially approved the Deputy City 
Attorney's pay grade change, but deferred to 
the City Manager, and the pay grade was not 
changed at that time. 
 
22.  Patricia Saint Vil-Joseph was hired as 
the City's Deputy City Attorney on 
November 15, 1999. 
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23.  On October 26, 2004, Mayor Celestin 
proposed to the City Council that Ms. Saint 
Vil-Joseph be appointed as the Interim City 
Attorney. 
 
24.  At its October 26, 2004, meeting, the 
City Council approved the hiring of 
Ms. Saint Vil-Joseph as the Interim City 
Attorney and further advised the Mayor to 
follow the same procedure/percentage 
increase for compensation as used when the 
Chief of Police was hired as the Interim 
City Manager. (see transcript of City 
Council meeting[.]) 
 
25.  On October 27, 2004, Ms. Saint Vil-
Joseph entered into a Letter of 
Understanding with the City, to be effective 
November 1, 2004, regarding the position of 
Interim City Attorney. 
 
26.  Ms. Saint Vil-Joseph's Letter of 
Understanding provided for the increase of 
her salary from $37.66 per hour (roughly 
$78,332 a year) to $58.93 per hour (roughly 
$122,574 a year). 
 
27.  Ms. Saint Vil-Joseph's Letter of 
Understanding further provided that "upon 
selection of a new City Attorney, or upon 
the Council removing Joseph from the 
position of Interim City Attorney, Joseph 
shall return to her current position of 
Deputy City Attorney, and shall return to 
her current pay grade." 
 
28.  On April 26, 2005, Mayor Celestin 
proposed that the Deputy City Attorney's pay 
grade be upgraded and that Ms. Saint Vil-
Joseph, upon returning to the position of 
Deputy City Attorney, retain the same salary 
she received as the Interim City Attorney.  
The upgrade was approved by [the City] 
Council by a vote of 4-0 and the City 
Manager did not oppose the motion.  The 
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range for salary grade 42 was $82,201 to 
$121,700. 
 
29.  On May 2, 2005, Ms. Saint Vil-Joseph 
returned to her former position of Deputy 
City Attorney.  Because she was making more 
as the Interim City Attorney, her pay had to 
be adjusted downward so that she could 
remain within her new pay grade. 
 
30.  In October 2005, two years after 
entering into the Letter of Agreement 
[Letter of Understanding?] with the City, 
Ms. Boyd received an upgrade in her salary 
to grade 41, which ranged from $82,284 to 
$121,742.  Ms. Saint Vil-Joseph's new pay 
grade was changed to 42, which ranged from 
$86,340 to $127,857. 
 
31.  The parties have stipulated to the 
factual findings by the Florida Commission 
on Human Relations that: 
 
 (1)  Ms. Boyd was able to establish a 
prima facie case of national origin 
discrimination because: 
 
 a.  Ms. Boyd is a member of a protected 
class, national origin (African American); 
 
 b.  Ms. Boyd did not get an increase in 
salary as promised; 
 
 c.  Ms. Boyd was qualified for the 
position as evidenced by the fact that she 
had already been in the position for at 
least one year; and 
 
 d.  The City did treat similarly 
situated employees outside Ms. Boyd's 
protected class more favorable as evidenced 
by the fact that Ms. Saint Vil-Joseph did 
receive a salary increase. 
 
 (2)  The City's articulated 
"legitimate, non-discriminatory reason" for 
not allowing Ms. Boyd to retain the salary 
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amount paid while she served as Interim City 
Manager was that the increased salary 
exceeded the Police Chief's pay grade, and 
that, at the time, Ms. Boyd was already 
making more than most of the City's 
department heads. 
 
32.  The remaining factual issue to be 
resolved is whether the City's articulated 
legitimate, non-discriminatory reason is (1) 
legitimate or (2) pretextual. 
 

FINDINGS OF FACT 
 

Based on the oral and documentary evidence presented at the 

final hearing, and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  According to the Charter of the City of North Miami 

("City Charter"), the City has a "council-manager" form of 

government.  All powers of the City are vested in an elected 

City Council, including the power "to enact legislation, adopt 

budgets, and determine policies."  The City Council also 

appoints the City Manager to administer the City's government.2 

2.  The City Council consists of four council members and a 

mayor.  The mayor presides at the City Council meetings and is 

"recognized as the head of the city government for all 

ceremonial purposes . . . and shall have a voice and vote in the 

proceedings of the council, but shall have no regular 

administrative duties."3 

3.  The City Manager "shall be the chief administrative 

officer of the city, responsible to the council for the 
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administration of all city affairs placed in the manager's 

charge by or under" the City Charter.  Among those powers is the 

power to "[d]irect and supervise the administration of all 

departments, offices and agencies of the city, except as 

otherwise provided by the charter or by law."4  The City's Police 

Department is an administrative department of the City, and the 

Police Chief, as head of the Police Department, supervises and 

controls the department "subject to the city manager."5 

4.  The City Attorney is the head of the City's Department 

of Law and is appointed by the City Council.  The City 

Attorney's salary is fixed by the council and included in the 

budget.6  The Department of Law is not an administrative 

department subject to the direction and supervision of the City 

Manager.7 

5.  The City Manager is responsible for proposing salary 

increases to the City Council for the department heads under his 

supervision, which includes the Police Chief.  The heads of the 

various administrative departments are responsible for proposing 

salary increases to the City Manager for the employees under 

their supervision. 

6.  The City Attorney is responsible for proposing salary 

increases to the City Council for the employees under his 

supervision, which includes the Deputy City Attorney. 
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7.  The salaries of all City officers and employees, 

including the City Manager and the City Attorney, must be within 

the ranges provided in the City's pay plan.  If someone is hired 

at a salary outside the salary range for the position in the pay 

plan, or if someone is promoted or given a salary increase that 

is outside the salary range in the pay plan for the position, 

the pay plan must be amended by the City Council to re-classify 

the position or to increase the maximum salary for the position. 

8.  Ms. Boyd was hired as the City's Police Chief in 

January 2002 at a pay grade of 39-9, the maximum salary for the 

position.  Consequently, she had received only cost-of-living 

raises since January 2002. 

9.  In October 2003, after the City Council appointed 

Ms. Boyd as Interim City Manager, John Dellagloria, then the 

City Attorney, prepared a Letter of Understanding at the 

direction of Mayor Celestin to address Ms. Boyd's salary and 

benefits while serving as Interim City Manager.  Ms. Boyd spoke 

with Mr. Dellagloria as he was preparing the Letter of 

Understanding and told him that she wanted him to include a 

provision increasing her salary upon her return to her position 

as Police Chief.  After talking with Mayor Celestin, 

Mr. Dellagloria included a provision specifying the salary that 

Ms. Boyd would receive when she left the position of Interim 

City Manager and returned to her position as Police Chief. 
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10.  Mayor Celestin and Ms. Boyd executed the Letter of 

Understanding on October 23, 2003. 

11.  Mayor Celestin's signature on the Letter of 

Understanding signified his intention that Ms. Boyd would 

receive a salary increase when she returned to her position as 

Police Chief.  Mayor Celestin understood, however, that he could 

prepare letters of understanding that implemented resolutions of 

the City Council that he did not have the power to bind the City 

by his signature on a document in the absence of a City Council 

resolution or other directive.  The City Council action 

appointing Ms. Boyd Interim City Manager did not include 

anything related to her salary when she returned to her position 

as Police Chief. 

12.  The salary increase included in the Letter of 

Understanding for Ms. Boyd when she returned to her position as 

Police Chief exceeded the maximum salary range specified in the 

City's pay plan for her pay grade of 39-9.  Rebecca Jones, the 

City's Director of Personnel, noticed this when she prepared the 

Personnel Action Form to send to the City Manager for his 

approval of the salary agreement with Ms. Boyd when she became 

Interim City Manager.  Ms. Jones advised Mayor Celestin that the 

raise could not be given without the City Council's approval of 

an amendment in the pay plan, but she did not discuss her 
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conclusion with Ms. Boyd as Interim City Manager; Ms. Jones 

considered that improper because the matter concerned Ms. Boyd. 

13.  After he executed the October 23, 2003, Letter of 

Understanding, Mayor Celestin was advised by someone in the 

Legal Department that he did not have the authority to increase 

the salary for the head of an administrative department such as 

the Police Chief.  He was told that this authority was vested in 

the City Manager because the City Manager directly supervised 

the Police Chief. 

14.  Clarence Patterson was appointed City Manager by the 

City Council in January 2004.  He took office in late 

February 2004, and Ms. Boyd returned to her position as Police 

Chief at the salary she had received before she was appointed 

Interim City Manager. 

15.  During the time she served as Interim City Manager, 

Ms. Boyd served on the screening committee for applicants for 

the position of City Manager.  The committee was to review the 

qualifications of the applicants and determine those candidates 

who were minimally qualified for the position.  Ms. Boyd 

presented the report of the committee at the January 27, 2004, 

meeting of the City Council, and reported that the committee had 

found only one highly-qualified candidate. 

16.  Only two candidates attended the January 27, 2004, 

meeting, Nadine Pierre Louis and Clarence Patterson; 
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Mayor Celestin supported Ms. Louis, and Mr. Patterson was backed 

by another City Council member.  When asked by the City Council 

if these two candidates were qualified for the position, 

Ms. Boyd reported that they were not:  Ms. Louis did not have 

the required municipal job experience, and Mr. Patterson did not 

meet the educational requirements. 

17.  Ms. Louis and Mr. Patterson were offered to the City 

Council for a vote; Mayor Celestin walked out of the council 

room and did not vote; Mr. Patterson was selected by vote of the 

City Council.  Mr. Patterson was aware that Mayor Celestin did 

not support his candidacy. 

18.  Shortly after Mr. Patterson began as City Manager, 

Ms. Jones brought the October 23, 2003, Letter of Understanding 

between Mayor Celestin and Ms. Boyd to his attention.  He 

reviewed the city charter and advised Mayor Celestin that he did 

not have the authority to give Ms. Boyd a salary increase.  Only 

the City Manager has that authority under the charger. 

19.  Mr. Patterson also discussed the matter of the salary 

increase referenced in the third paragraph of the October 23, 

2003, Letter of Understanding with Ms. Boyd.  He told her that 

Mayor Celestin did not have the authority to effect such a 

salary increase, and he also told her that he was not going to 

recommend to the City Council that it increase her pay grade to 

accommodate the salary increase promised by Mayor Celestin.  
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Having reviewed the pay grades of the administrative department 

heads, Mr. Patterson did not consider a raise for Ms. Boyd 

appropriate at the time. 

20.  Because he had been advised that the Police Chief was 

directly supervised by the City Manager and that only the City 

Manager had the authority to recommend a salary increase for the 

Police Chief, Mayor Celestin did not propose to the City Council 

that it either increase Ms. Boyd's salary as Police Chief or 

amend the City's pay plan to increase the pay grade for the 

Police Chief so that Ms. Boyd could receive the salary increase 

included in the Letter of Understanding dated October 23, 2003.  

Mayor Celestin did, however, assure Ms. Boyd several times that 

he would "take care of it." 

21.  At the last meeting of his tenure as mayor, 

Mayor Celestin proposed to the City Council that Ms. Saint Vil-

Joseph receive a salary increase so that she could retain the 

same salary when she returned to her position as Deputy City 

Attorney that she received while serving as Interim City 

Attorney. 

22.  Mr. Patterson did not oppose the proposal because the 

salary increase for Ms. Saint Vil-Joseph was not a "pay raise" 

as such, but, rather, implemented a prior decision of the City 

Council to achieve parity between the Deputy City Attorney and 

Deputy City Manager.8  An amendment in the pay plan to increase 
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the pay grade for the Deputy City Attorney was passed by the 

City Council by a vote of 4 to 0, and the Personnel Action form 

dated May 2, 2005, reflecting a change of pay grade for the 

position of Deputy City Attorney was approved by Hans Ottinot, 

City Attorney; Ms. Jones, personnel directory; and 

Mr. Patterson, City Manager. 

23.  Ms. Saint Vil-Joseph is a Haitian American. 

24.  In October 2005, Ms. Boyd's pay grade was increased 

from 39 to 41, and she received a concomitant salary increase. 

25.  Ms. Boyd presented the following testimony as evidence 

that the City's legitimate, non-discriminatory reason for 

failing to increase her pay grade and salary when she returned 

to her position as Police Chief in February 2004 was a pretext 

for discrimination on the basis of national origin:9 

Q.[by Ms. Whitfield]  And that's really your 
issue here, isn't it?  You believe that he 
[Mayor Celestin] violated his letter of 
understanding with you, correct? 
 
A.  He violated his letter of understanding 
and he's discriminated against me because of 
the clashes that we had pertaining to the 
hiring of Haitian African, the clash that we 
had over his referring to some of my 
directors are racist, and because I would 
not void a ticket that was given by another 
white officer, and the fact that I would not 
hire some of the people that he -- 
 
Q.  Well, let me ask you this.  When all of 
that happened, was that before he signed a 
letter of understanding with you or after? 
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A.  It was afterwards. 
 
Q.  Was is [sic] before you went back to 
being police chief or after? 
 
A.  It was during the period. 
 
Q.  So it was during that period? 
 
A.  It was before I returned to my position 
as police chief. 
 
Q.  Okay.  So when?  When was it? 
 
A.  There were several incidents.  A couple 
of police applicants who he referred, one 
was a personal friend and I had to find out 
why they were turned down.  Another incident 
pertaining to the -- he thought we weren't 
doing enough to hire Haitian applicants and 
wanted me to do away with the -- 
 
Q.  Let me ask you this.  You were both the 
interim city manager and the police chief at 
the same time? 
 
A.  No.  I was not. 
 
Q.  Okay.  Who was head of the police 
department then? 
 
A.  I had my two assistant chiefs to 
alternate service as the acting police 
chief. 
 
Q.  So as acting police chief, they would be 
responsible for making recommendations and 
hiring decision to take to the city manager? 
 
A.  No.  What they would do, if [sic] they 
would do the complete background process and 
they will [sic] decide on who was qualified 
and who was not, and because a couple of 
people did not get hired the mayor asked me 
about this and I had to meet with the 
assistant chief to find out why those 
individuals were disqualified.  And they 
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were for valid reasons, but the mayor did 
not want to believe me.  He thought we were 
just not doing enough to hire Haitian 
Africans and made a suggestion -- or made 
the remark that he was going to bring Guy 
Eugene (phonetic_. who is a police 
lieutenant, Haitian police lieutenant with 
Miami, that maybe he would want my job as 
police chief. 
 
Q.  Do you have any documentation or 
anything else to corroborate what you're 
telling use was said by Mayor Celestin about 
your hiring of Haitians or not hiring of 
Haitians? 
 
A.  Only the testimony of my staff at the 
police department. 
 
Q.  My question is, do you have any 
documentation here -- 
 
A.  I didn't write that down.  I didn’t -- 
discussions every day because I was trying 
to just get through the interim period and 
returning to be police chief. 

 
CONCLUSIONS OF LAW 

 
26.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties thereto pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2007). 

27.  Section 760.10, Florida Statutes, part of the Florida 

Civil Rights Act of 1992, as amended, provides in pertinent 

part: 

(1)  It is an unlawful employment practice 
for an employer: 
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(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges or employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

28.  Florida courts routinely rely on decisions of the 

federal courts construing Title VII of the Civil Rights Act of 

1964, codified at Title 42, Section 2000e et seq., United States 

Code, ("Title VII"), when construing the Florida Civil Rights 

Act of 1992, "because the Florida act was patterned after 

Title VII."  Harper v. Blockbuster Entertainment Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998), citing, inter alia, Ranger 

Insurance Co. v. Bal Harbor Club, Inc., 549 So. 2d 1005, 1009 

(Fla. 1989), and Florida State University v. Sondel, 685 So. 2d 

923, 925, n. 1 (Fla. 1st DCA 1996). 

29.  Ms. Boyd has the burden of proving by a preponderance 

of the evidence that she was the victim of employment 

discrimination on the basis of her national origin as an African 

American, and she can establish discrimination either through 

direct evidence of discrimination or through circumstantial 

evidence, which is evaluated within the framework of the burden-

shifting analysis first articulated in McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 802-04 (1973).  See Logan v. Denny's 

Inc., 259 F.3d 558, 566-67 (11th Cir. 2001). 
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30.  To establish discrimination through circumstantial 

evidence, as set forth in McDonnell Douglas, Ms. Boyd must 

establish a prima facie case of discrimination by producing 

evidence to show that (1) she is the member of a protected 

class; (2) she suffered an adverse employment action; (3) she 

was qualified to do the job; and (4) she was treated differently 

than a similarly-situated person outside the protected class.  

See Haas v. Kelly Servs. Inc., 409 F.3d 1030, 1035 (8th Cir. 

2005); Chapman v. AI Transp., 229 F.3d 1012, 1024 (11th Cir. 

2000).  As noted above in the Stipulated Facts, the parties have 

stipulated that Ms. Boyd has established a prima facie case of 

discrimination on the basis of her national origin.10 

31.  Since the parties stipulated that Ms. Boyd established 

a prima facie case of discrimination on the basis of national 

origin, the burden shifts to the City to produce evidence 

articulating "a legitimate, non-discriminatory reason" for the 

adverse employment action.  Id.  As noted above in the 

Stipulated Facts, the parties have stipulated that the City has 

articulated a "legitimate, non-discriminatory reason" for its 

failure to give Ms. Boyd an increase in her pay grade and salary 

so that she would receive the same salary when she returned to 

her position as Police Chief as she received during the months 

she served as Interim City Manager. 
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32.  Since the parties stipulated that the City articulated 

a "legitimate, non-discriminatory reason" for its failure to 

raise Ms. Boyd's salary when she returned to her position as 

Police Chief, the burden shifts to Ms. Boyd to produce evidence 

that the reason articulated by the City was a pretext for 

discrimination.  Jones v. School Dist. of Philadelphia, 198 F.3d 

403, 410 (3d Cir. 1999).  Ms. Boyd can establish that the reason 

given by the City for its failure to act was merely a pretext 

for discrimination (1) by presenting evidence that casts doubt 

on the reason articulated by the City and supports the 

conclusion that the reason offered was a fabrication or (2) by 

presenting evidence sufficient to support an inference that 

Ms. Boyd's termination was more likely than not motivated by 

discrimination.  See Fuentes v. Perskie, 32 F.3d 759, 762 

(3d Cir. 1994).  The evidence offered to establish that the 

reason offered by the City for failure to increase Ms. Boyd's 

pay grade and salary was pretextual "must demonstrate such 

weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered reasons for its 

action that a reasonable fact finder could rationally find them 

unworthy of credence, and hence infer that the employer did not 

act for [the asserted] non-discriminatory reasons."  Id. 

33.  Based on the findings of fact herein, Ms. Boyd has 

failed to produce evidence that the City's articulated reason 
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for its failure to increase Ms. Boyd's pay grade was a pretext 

for discrimination and has, therefore, failed to prove by a 

preponderance of the evidence that the City engaged in an 

unlawful employment practice.  Mayor Celestin was the only 

person in the City government that indicated to Ms. Boyd that he 

intended for her to maintain the salary she received as Interim 

City Manager when she returned to her position as Police Chief.  

Mayor Celestin was also the only person in the City government 

to whom Ms. Boyd attributed a discriminatory motive for his 

failure to bring before the City Council the issue of a raise in 

her pay grade and an increase in her salary. 

34.  There is, however, no question that, under the City 

Charter, Mayor Celestin did not have the authority to bind the 

City with any promise in the Letter of Understanding of 

October 23, 2003, that was not supported by a directive from the 

City Council.  The evidence is uncontroverted that the City 

Council did not authorize Mayor Celestin to promise Ms. Boyd 

that she would retain the same salary she was receiving as the 

Interim City Manager when she returned to her position as Police 

Chief.  The City Charter clearly provides that the Mayor of the 

City has no administrative duties but serves as the presiding 

member of the City Council.  Although Mayor Celestin could have 

brought the matter before the City Council, he was not bound to 

do so by the October 23, 2003, Letter of Understanding, and his 
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failure to do so cannot be attributed to the City, regardless of 

his motives. 

35.  In any event, the reasons Ms. Boyd gave for her belief 

that Mayor Celestin's failure to bring the pay-grade/salary 

issue before the City Council was attributable to a motive to 

discriminate against her because she is African American are 

uncorroborated, too vague and non-specific to be credible or 

persuasive, and wholly insufficient to render suspect the non-

discriminatory reason for the City's failure to increase the pay 

grade for the Police Chief and increase Ms. Boyd's salary in the 

winter and spring of 2004. 

36.  According to the greater weight of the evidence, 

Mayor Celestin did not take the matter of the increase in pay 

grade and salary for the Police-Chief position to the City 

Council because he had been told both by the City's Legal 

Department and by Mr. Patterson that he had no authority to 

propose salary increases for the heads of administrative 

departments.  Pursuant to the City Charter, the City Manager is 

responsible for supervising and directing administrative 

department heads, including the Police Chief, and it was his 

responsibility to propose to the City Council an increase in the 

pay grade for the Police Chief's position and an increase in 

Ms. Boyd's salary.  The reason offered by Mr. Patterson for his 

failure to make such a proposal to the City Council, that 
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Ms. Boyd was making as much or more than other administrative 

department heads, is not so weak, implausible, inconsistent, 

incoherent, or contradictory as to support the inference that 

the only reason for his action was discriminatory. 

37.  Furthermore, the evidence presented by Ms. Boyd was 

devoid of any possible discriminatory motive for Mr. Patterson's 

refusal to propose an increase in the Police Chief's pay grade 

and Ms. Boyd's salary.  Rather, Ms. Boyd's evidence regarding 

Mr. Patterson's possible motive for his refusal to take the pay-

grade/salary increase to the City Council was that she did no 

support him for the position of City Manager when she was a 

member of the selection committee.  Even if Mr. Patterson's 

actions were based on such a motive, it would not be an 

unlawful, discriminatory employment practice within the 

prohibitions of Section 760.10, Florida Statutes. 

 
RECOMMENDATION 

 
Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

from Unlawful Employment Practice filed by Gwendolyn Boyd. 
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DONE AND ENTERED this 4th day of March, 2008, in 

Tallahassee, Leon County, Florida. 

                         S  
                             ___________________________________ 
                             PATRICIA M. HART 
                             Administrative Law Judge 
                             Division of Administrative Hearings 
                             The DeSoto Building 
                             1230 Apalachee Parkway 
                             Tallahassee, Florida  32399-3060 
                             (850) 488-9675   SUNCOM 278-9675 
                             Fax Filing (850) 921-6847 
                             www.doah.state.fl.us 
 
                             Filed with the Clerk of the 
                             Division of Administrative Hearings 
                             this 4th day of March, 2008. 
 
 

ENDNOTES 
 
 
1/  All references to the Florida Statutes are to the 2005 
edition unless noted otherwise. 
 
2/  Petitioner's Exh. 4, Art. I, § 2. 
 
3/  Petitioner's Exh. 4, Art. II, §§ 5 and 8. 
 
4/  Petitioner's Exh. 4, Art. III, § 25. 
 
5/  Petitioner's Exh. 4, Art. III, §§ 27 and 28. 
 
6/  Petitioner's Exh. 4, Art. VII, §§ 84 and 85. 
 
7/  See Petitioner's Exh. 4, Art. III, §§ 25, 27, and 28. 
 
8/  On October 5, 2003, before Mr. Patterson became City manager, 
the City Council voted, at the request of Mr. Dellagloria, to 
bring the salary of the City Attorney into parity with the 
salary of the City Manager.  According to Mr. Patterson's 
recollection, the decision to bring the salary of the Deputy 
City Attorney into parity with the salary of the Deputy City 
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Attorney was made during the tenure of Hans Ottinot, who served 
as City Attorney from approximately March 2005 to June 2005. 
 
9/  Transcript, volume IV, pages 475 - 78 and as summarized by 
Ms. Boyd in her Proposed Recommended Order at page 15, 
paragraph 75. 
 
10/  The parties stipulated to the finding of the FCHR that 
Ms. Boyd had established a prima facie case of discrimination 
based on national origin.  The parties apparently felt they were 
bound by the FCHR's findings.  See Transcript, volume IV,    
pages 479-80.  The findings of the FCHR are not, however, 
binding in an administrative hearing conducted pursuant to 
Section 120.57(1), Florida Statutes, because such a hearing is a 
de novo proceeding, in which the findings of fact are based 
exclusively on the evidence contained in the record of the 
proceeding.  See § 120.57(1)(f), (j), and (k), Fla. Stat.  
Absent the stipulation of the parties limiting the issue 
presented for decision herein and based exclusively on the 
record of this proceeding, a different finding/conclusion may 
have been reached regarding Ms. Boyd's having established a 
prima facie case of discrimination based on national origin. 
 
 
COPIES FURNISHED: 
 
Wendy A. Delvecchio, Esquire 
Conrad & Scherer, LLP 
633 South Federal Highway 
Fort Lauderdale, Florida  33302 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Vennie Lynn Whitfield, Esquire 
City of North Miami 
776 Northeast 125th Street 
North Miami, Florida  33161 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JIMMY O. GATHERS, 
 
     Petitioner, 
 
vs. 
 
DEL-JIN, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-4827 

   
RECOMMENDED ORDER OF DISMISSAL 

 Pursuant to notice this cause came on for formal proceeding 

and hearing before P. Michael Ruff, a duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings in Panama City, Florida, on January 22, 2008.  The 

appearances were as follows: 

APPEARANCES 

     For Petitioner:  No appearance 
 
     For Respondent:  M. Kristen Allman, Esquire 
    Oagletree, Deakins, Nash, Smoak & 
      Stewart, P.C. 
    100 North Tampa Street, Suite 3600 
    Tampa, Florida  33062 
 

STATEMENT OF THE ISSUE: 

The issue to be resolved in this proceeding concerns 

whether the Petitioner, because of his race, was given different 

terms and conditions of employment by being denied training,  
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being unfairly disciplined, retaliated against, terminated, and, 

if those allegations are proven, what remedy is warranted. 

PRELIMINARY STATEMENT 

 This cause arose upon the filing of a Charge of 

Discrimination on February 1, 2007, by the above-named 

Petitioner.  After investigation the Florida Commission on Human 

Relations (Commission) made a Determination of "No Cause," after 

which the Petitioner exercised his right to file a Petition for 

Relief and to have the matter referred for formal proceeding to 

the Division of Administrative Hearings.  The referral was made 

and the proceeding was ultimately assigned to the undersigned 

Administrative Law Judge.   

 The cause came on for hearing as noticed.  The Petitioner 

failed to appear at the hearing, and no evidence was adduced in 

proof of the Petitioner's claims.  The Petitioner bears the 

burden of proof and, therefore, inasmuch as no evidence was 

presented for the Petitioner, it was unnecessary for the 

Respondent to go forward with its case and evidence.  After 

giving an ample opportunity for the Petitioner to appear and 

prosecute his claim, the hearing was adjourned. 

FINDINGS OF FACT 

1.  The Petitioner, Jimmy O. Gathers, filed a Petition for 

Relief asserting that he was wrongfully terminated from his 

position with the Respondent employer and, before termination, 
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was subjected to inadequate and improper training, inadequate 

work materials, was unfairly disciplined, and was ultimately 

retaliated against and terminated, all because of his race 

(African-American).  The cause was set for hearing on the 

Petition for Relief for January 22, 2008, at the Office of the 

Judges of Compensation Claims, hearing room two, 2401 State 

Avenue, Suite 100, Panama City, Florida, at 10:00 a.m. Central 

Time.  The Notice of Hearing was sent to the Petitioner's last 

known address of record at 621 Maine Avenue, Panama City, 

Florida 32401, notifying the Petitioner of the hearing on the 

above date, time, and place.  There was no communication from 

the Petitioner by motion, letter, telephonically, or otherwise 

indicating that the Petitioner had any difficulty which might 

prevent his attending the hearing at the noticed date, time, and 

place. 

2.  Upon convening the hearing, the Petition failed to 

appear.  A substantial period of time was allowed to elapse, 

nearly one hour, in which the undersigned and the Respondent and 

Respondent's witnesses waited for the Petitioner to appear to 

put on his case.  Additionally, various persons in attendance, 

Respondent's counsel and employees or personnel of the 

Respondent were requested and did observe within the building at 

the hearing site and in the immediate environs of the building 

to see if the Petitioner was observed in the vicinity of the 
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hearing site.  The Petitioner was not observed in the environs 

of the hearing site and never appeared at the hearing during the 

additional time allowed him for his appearance.  Finally, after 

waiting a substantial period of time, as referenced above, it 

was determined that the Petitioner had not appeared to prosecute 

his claim and, since the Petitioner bears the burden of proof in 

this proceeding, it was determined that it was unnecessary for 

the Respondent to adduce any evidence in support of its position 

in this case and the hearing was adjourned. 

3.  In excess of one month has elapsed since the hearing 

date, and there has been no communication from the Petitioner 

with the undersigned, and no indication from the Respondent that 

any communication from the Petitioner has been received by the 

Respondent, which might explain the Petitioner's absence from 

the noticed hearing. 

CONCLUSIONS OF LAW 

4.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

5.  The Petitioner bears the burden of proof in this 

proceeding St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993).  The Petitioner failed to appear and has failed to 

communicate with the undersigned and no indication from the 

Respondent has been received by the undersigned which would 
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indicate any effort by the Petitioner to communicate with the 

Respondent on the day of or since the day of the noticed 

hearing.  The Petitioner bears the burden of proof in this 

proceeding to put on evidence probative of his claims regarding 

racial discrimination in the employment practices of the 

Respondent.  The Petitioner failed to appear and put on such 

evidence.  Therefore, the Respondent had no necessity to adduce 

evidence in support of its case.  After waiting a substantial 

period of time, nearly an hour, with no appearance from the 

Petitioner, the hearing was adjourned.  Inasmuch as no cause has 

been demonstrated by the Petitioner for his failure to appear 

and prosecute his claims, it is determined that the Petitioner 

has failed to prosecute his claim.  Therefore, at this time, in 

excess of one month after the time and date set for hearing, 

this matter should be dismissed for lack of prosecution. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the subject petition in 

its entirety. 
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DONE AND ENTERED this 5th day of March, 2008, in 

Tallahassee, Leon County, Florida. 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of March, 2008. 
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Cecil Howard, General Counsel 
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Denise Crawford, Agency Clerk 
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2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
M. Kristen Allman, Esquire 
Oagletree, Deakins, Nash, Smoak & 
  Stewart, P.C. 
100 North Tampa Street, Suite 3600 
Tampa, Florida  33062 
 
Jimmy O. Gathers 
621 Marine Avenue 
Panama City, Florida  32401 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CORRINE HAMILTON, 
 
     Petitioner, 
 
vs. 
 
FLORIDA STATE HOSPITAL, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-3369 

   
RECOMMENDED ORDER 

 Pursuant to notice this cause came on for formal proceeding 

and hearing before P. Michael Ruff duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings in Quincy, Florida, on January 28, 2008.  The 

appearances were as follows: 

APPEARANCES 

     For Petitioner:  Corrine Hamilton, pro se 
                      440 South Cone Street 
                      Quincy, Florida  32351 
 
     For Respondent:  Jacqueline H. Smith, Esquire 
                      Department of Children and 
        Family Services 
                      Post Office Box 1000 
                      Chattahoochee, Florida  32324-1000 
 

STATEMENT OF THE ISSUE: 

The issue to be resolved in this proceeding concerns 

whether the Respondent, Florida State Hospital, is an "employer"  
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as statutorily defined at Section 760.02(7), Florida Statutes 

(2007). 

PRELIMINARY STATEMENT 

 This cause arose when the Petitioner filed a Complaint 

alleging discrimination based upon race, allegedly caused by her 

being terminated from her employment by Florida State Hospital.  

The complaint was filed on March 26, 2007.  On July 7, 2007, a 

"Notice of Determination: No Jurisdiction" was entered by the 

Florida Commission on Human Relations (Commission).  In that 

Notice of Determination the Commission found that the 

Respondent, Florida State Hospital was not the employer of the 

Petitioner during times pertinent to this proceeding, because 

the Respondent did not have sufficient control over the 

Petitioner and her duties in order to be deemed an employer, for 

purposes of the above-cited statute.  

 The Petitioner filed a Petition for Relief after entry of 

the Commission's Notice of Determination, on or about July 20, 

2007, and the matter was ultimately referred to the Division of 

Administrative Hearings for formal proceeding.  

 A Motion for Summary Final Order was filed by the 

Respondent on July 31, 2007, asserting that the only issue in 

this case was the question of jurisdiction based upon the 

question of the Florida State Hospital's status as an alleged 

employer.  The Administrative Law Judge assigned to the case at 
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that time, Suzanne F. Hood, entered an Order on that Motion 

dismissing the merits of the Petitioner's claim of racial 

discrimination and limiting evidence to be adduced at hearing to 

the question of jurisdiction.  The matter was later transferred 

to the undersigned Administrative Law Judge before hearing. 

 The cause came on for hearing as noticed.  The Petitioner 

testified on her own behalf and offered two exhibits which were 

admitted into evidence.  The Respondent presented the testimony 

of two witnesses and offered one exhibit which was admitted into 

evidence.  The parties were thereafter afforded the opportunity 

to submit proposed recommended orders which have been considered 

in the rendition of this Recommended Order. 

FINDINGS OF FACT 

1.  Behavioral Health Solutions LLC is a private business 

entity (BHS).  The Petitioner was employed by BHS as a clerk-

typist beginning on October 6, 2006, and until February 6, 2007, 

when she was terminated. 

2.  BHS and the Department of Children and Family 

Services/Florida State Hospital entered into a contract on 

September 16, 2006, whereby BHS was to be responsible for 

providing staff for various positions for the provision of 

services to residents of Florida State Hospital.  One of those 

positions was that occupied by the Petitioner, at times 

pertinent to this proceeding.   
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3.  The contract provided that BHS would be responsible for 

hiring, transferring, promoting, discipline, and 

discharge/termination of BHS staff.  BHS was also responsible 

for providing its staff with salaries, benefits, compensation 

packages and training.   

4.  BHS has its own organizational structure which was not 

integrated into that of the Respondent Florida State Hospital's 

organizational structure.  The Respondent Florida State Hospital 

was charged with supervising BHS's staff and with 

recommendations where required, for disciplinary action or 

removal from the work site.  BHS had the final authority to 

reassign, discipline or terminate BHS staff, however, by the 

terms of the contract. 

5.  The Petitioner was hired by BHS as of October 6, 2006.  

The offer of employment which she accepted came from BHS.  The 

Petitioner was told later that she was terminated in February 

2007 by Angie Burge, the BHS Human Resources Manager.  The 

Petitioner's date of employment were October 6, 2006, through 

February 6, 2007.   

6.  The testimony of Angie Burge and Amy Bryant establishes 

that BHS employees such as the Petitioner, were trained by BHS.  

Ms. Bryant established through her testimony, as the Operations 

and Management Consultant for the Department of Children and 

Families (Department) that neither the Department nor Florida 



 

 5

State Hospital had controlling responsibility over employee 

relations matters regarding BHS's staff/employees, such as the 

Petitioner.  Although she and Florida State Hospital worked in 

conjunction with Ms. Burge and BHS on employee training 

requirements, BHS employees, including the Petitioner, were 

trained by BHS and its staff.   

7.  BHS and the Respondent Florida State Hospital had a 

contract for BHS to provide staff for the forensic unit at 

Florida State Hospital, where the Petitioner was employed by BHS 

and the contract included the requirement that BHS operate that 

unit.  At orientation, BHS provided its employees or new hires, 

including the Petitioner, all polices and procedures of BHS and 

trained them as to such policies and procedures.  Ms. Burge, a 

BHS staff member, provided that training.  BHS had authority to 

hire employees or to terminate them or discipline them and to 

make final decisions on the performance of the duties of the 

staff it hired, including the Petitioner.  Florida State 

Hospital and the Department did not have final authority on such 

matters but could only recommend to BHS.   

8.  The salary and benefits plan of BHS was very different 

from that of Florida State Hospital.  It was based upon the 

parent company's pay and benefits scheme, the parent company 

being Lakeview Center, Inc.  The administrators of Florida State  
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Hospital did not have any decision-making authority in employee 

regulation, discipline, hiring, and termination decisions. 

9.  Ms. Burge, the BHS Human Resources Manager, made the 

decision and informed the Petitioner of her termination.  The 

Petitioner has not presented persuasive evidence that Florida 

State Hospital had sufficient control over the terms and 

conditions of the Petitioner's employment, or the employment of 

other BHS staff members, so that such staff members, including 

the Petitioner, could be deemed employees of the Respondent. 

CONCLUSIONS OF LAW 

10.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2007). 

11.  The Petitioner has the ultimate burden of proof in 

this case.  The Petitioner must show by a preponderance of 

evidence that the Respondent Florida State Hospital was the 

employer for the purposes of Section 760.02(7), Florida Statutes 

(2007).  See § 120.57(1)(j), Fla. Stat. (2007) and St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993).  See also McDonnell-

Douglas Corporation v. Green, 411 U.S. 792 (1973); Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981) 

and Department of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 

1st DCA 1991). 
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12.  The Petitioner has not established by preponderant 

evidence that the Respondent Florida State Hospital was her 

employer within the meaning of Sections 760.02(7) and 760.10, 

Florida Statutes (2007). 

13.  Section 760.02(7), Florida Statutes, defines: 

Employer is any person employing at least 15 
persons during a specified.   
 

In the instant case there is no dispute that the Respondent and 

BHS both employed at least 15 persons, but the Respondent does 

not otherwise meet the test to be employer of the Petitioner.  

In determining whether there is an employment relationship, the 

Eleventh Circuit applies a common law test.  Cuddeback v. 

Florida Board of Education, 381 F.3d 1230, 1234 (11th Cir. 2004) 

("under this test, the term 'employee' is construed in light of 

general common law concepts and should take into account the 

economic realities of the situation, viewed in light of the 

common law principles of agency and the right of the employer to 

control the employee.")  (Quoting Cobb v. Sun Papers, Inc., 673 

F.2d 337, 341 (11th Cir. 1982)).  Some factors that may indicate 

control include "the authority to hire, transfer, promote, 

discipline or discharge; the authority to establish work 

schedules or direct work assignments; [and] the obligation to 

pay or the duty to train the charging party."  Lyes v. City of 

Rivera Beach, 166 F.3d 1332, 1345 (11th Cir. 1999) (quoting Oaks 
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v. City of Fair Hope, 515 F. Supp. 1004, 1035 (So. Dist. Ala. 

1981)).  The preponderant, persuasive evidence in this case 

shows that the authority to hire, promote, discipline or 

discharge, to direct the nature of work assignments, the 

obligation to pay and the duty to train the Petitioner, all were 

the duties of BHS and not the Respondent.  Thus, in applying the 

holdings by the Eleventh Circuit in the cases cited herein, it 

is apparent that BHS, in paying the salary of the Petitioner, 

training the Petitioner, having the authority to discipline, 

control the work assignments and ultimately the authority to 

terminate the Petitioner, renders BHS to be the employer of the 

Petitioner and not the Respondent Florida State Hospital and the 

Department.  Accordingly, the Respondent was not the 

Petitioner's employer and there is no jurisdiction, therefore, 

for the Petitioner to bring the subject claim against the  

Respondent. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and the arguments 

of the parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety due to lack of jurisdiction. 
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DONE AND ENTERED this 5th day of March, 2008, in 

Tallahassee, Leon County, Florida. 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of March, 2008. 
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Jacqueline H. Smith, Esquire 
Department of Children and 
  Family Services 
Post Office Box 1000 
Chattahoochee, Florida  32324-1000 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DANIEL W. MCMAHON, 
 
     Petitioner, 
 
vs. 
 
NAPLES HMA, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-5031 

   
RECOMMENDED ORDER 

 
A duly-noticed final hearing was held in this case by 

Administrative Law Judge T. Kent Wetherell, II, on February 1, 

2008, by video teleconference between sites in Ft. Myers and 

Tallahassee, Florida. 

APPEARANCES 

 For Petitioner:  Daniel W. McMahon, pro se 
  2311 Woodland Estates Road 
  Naples, Florida  34117 

 
 For Respondent:  Joseph D. Stewart, Esquire 

  Joseph D. Stewart, J.D., C.P.A. 
  2671 Airport Road South, Suite 302 
  Naples, Florida  34112 

 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner in connection with his use or enjoyment of a place of 

public accommodation in violation of Section 760.08, Florida 

Statutes. 
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PRELIMINARY STATEMENT 

On April 18, 2007, Petitioner filed a Public Accommodation 

Complaint of Discrimination with the Florida Commission on Human 

Relations (Commission).  On October 15, 2007, the Commission 

issued a "no cause" determination on the complaint.  On 

October 29, 2007, Petitioner timely filed a Petition for Relief 

with the Commission. 

On October 30, 2007, the Commission referred the petition 

to the Division of Administrative Hearings (DOAH) for the 

assignment of an Administrative Law Judge to conduct a hearing 

pursuant to Sections 120.569 and 120.57(1), Florida Statutes.1/  

The referral was received by DOAH on October 31, 2007. 

The final hearing was scheduled for and held on February 1, 

2008.  At the hearing, Petitioner testified in his own behalf 

and presented the testimony of Joseph Stewart; and Respondent 

presented the testimony of Dawn Bencomo.  The following exhibits 

were received into evidence:  Petitioner's Exhibits A through L 

and Respondent's Exhibits 1, 2, 3, 4-1 through 4-5, 4-9, 4-10, 

4-12 through 4-19, 4-21, 4-23 through, 4-25, 5, and 6. 

The one-volume Transcript of the final hearing was filed on 

February 12, 2008.  The parties were given 10 days from that 

date to file proposed recommended orders (PROs).  Petitioner 

timely filed a letter summarizing his position on February 20, 
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2008.  Respondent filed a PRO on February 25, 2008.  The 

parties' post-hearing filings have been given due consideration. 

FINDINGS OF FACT 

 1.  Petitioner is 36 years old.  He is not employed. 

2.  Petitioner claims to have a "mental disability" that 

entitles him to accommodations under the Americans with 

Disabilities Act (ADA). 

 3.  In May 1996, the U.S. Social Security Administration 

(SSA) found Petitioner to be disabled for purposes of receiving 

Social Security disability benefits because he had a 

"personality disorder" that caused "deeply ingrained, 

maladaptive patterns of behavior associated with persistent 

disturbance of mood."   

4.  In June 2005, the SSA found that Petitioner's 

disability was "continuing" and that he remained eligible for 

Social Security disability benefits. 

 5.  The SSA disability determination was based upon 

Petitioner's personality disorder, not a specific "mental 

disability."  The 1996 SSA determination did not find that 

Petitioner had "organic mental disorders" or "schizophrenic, 

paranoid, and other psychotic disorders." 

 6.  The most current medical information presented by 

Petitioner is an October 2003 report by Dr. Alejandro Perez-

Trepachio (Dr. Perez), an internal medicine specialist.  The 
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report notes that Petitioner "has a history of personality 

disorder [and has] been diagnosed with passive aggressive and 

obsessive compulsive personalities," but it did not diagnose 

Petitioner with those conditions.  The report stated that 

Petitioner "needs the care of [a] psychiatrist" and that 

Dr. Perez would refer Petitioner to a local psychiatrist, 

because psychiatric issues were beyond his expertise. 

7.  Petitioner presented no credible evidence that his 

"personality disorder" impacts his major life activities or his 

activities of daily living.   

8.  Petitioner claims that he has difficulty communicating, 

particularly when he is under stress.  However, he had no 

problems communicating during the course of the final hearing. 

 9.  In 2005 and 2006, Petitioner filed a number of suits 

against the Cleveland Clinic and various physicians affiliated 

with the hospital.  The suits claimed that the hospital and 

physicians were discriminating against Petitioner based upon his 

disability in violation of the ADA. 

 10. The federal judge in one of the suits--No. 2:05-cv-90-

FtM-33SPC--denied a motion for summary judgment filed by the 

Cleveland Clinic because the judge determined that there was a 

material issue of fact as to whether or not Petitioner had an 

ADA disability.   
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11. The judge did not determine that Petitioner did, in 

fact, have an ADA disability.  Indeed, the judge noted that 

Petitioner testified during his deposition that he was able to 

perform a number of activities of daily living, including 

managing his financial affairs, using a computer, driving a 

vehicle without limitation from place to place, maintaining 

daily hygiene, and generally taking care of himself.  The judge 

also observed that Petitioner was able to effectively 

communicate his answers during his deposition in that case, 

which is consistent with the undersigned's observation of 

Petitioner at the final hearing in this case. 

 12. The Cleveland Clinic hospital in Naples was purchased 

by Respondent in May 2006.  The "closing agreement" between the  

Cleveland Clinic and Respondent made the Cleveland Clinic 

responsible for defending the ADA suit brought by Petitioner. 

 13. All of Petitioner's suits against the Cleveland 

Clinic, including the ADA suit referenced above, were resolved 

through settlement in September 2006. 

 14. Petitioner testified that he was initially told by 

Respondent's representatives that he was not welcome as a 

patient at the hospital, but that he was subsequently told that 

he would be permitted to make appointments with the hospital and 

the physicians affiliated with the hospital. 
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 15. At the time, there were two ways that a patient could 

make an appointment with a physician affiliated with the 

hospital.  The patient could call the physician's office 

directly and make an appointment or the patient could call the 

hospital's central scheduling office and make the appointment 

with the physician through that office. 

 16. At some point after Respondent acquired the hospital 

from the Cleveland Clinic,2/ Petitioner attempted to make an 

appointment with Dr. Perez.  Dr. Perez had previously seen 

Petitioner in October 2003, and according to Petitioner, 

Dr. Perez had never formally terminated their doctor-patient 

relationship. 

 17. Petitioner called Dr. Perez's office and spoke to his 

secretary, Dawn Bencomo.  He asked Ms. Bencomo whether there was 

any reason that Dr. Perez would not give him an appointment.  

Ms. Bencomo found this question strange, so she put Petitioner 

on hold and spoke with Dr. Perez. 

 18. Dr. Perez told Ms. Bencomo that he would not see 

Petitioner because of his confrontational nature with other 

physicians and his threats to sue other physicians. 

 19. Ms. Bencomo relayed this information to Petitioner, 

who became upset and threatened to sue Dr. Perez.  There is no 

evidence that he followed through with that threat. 
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 20. Petitioner then called the hospital's central 

scheduling office and made an appointment with Dr. Perez, even 

though he had previously been told by Dr. Perez's office that 

Dr. Perez was unwilling to see him. 

 21. When Dr. Perez noticed that Petitioner was on his 

schedule, he directed Ms. Bencomo to call Petitioner and inform 

him that the appointment was cancelled and would not be 

rescheduled.  Ms. Bencomo left Petitioner a message to that 

effect on his voice mail. 

 22. There is no credible evidence that Respondent played 

any role in the cancellation of Petitioner's appointment with 

Dr. Perez.  There is also no credible evidence that Petitioner's 

"disability" played any role in Dr. Perez's decision to not see 

Petitioner. 

 23. In September 2006, Respondent's attorney sent a letter 

to Petitioner stating that Respondent did not wish to treat 

Petitioner at its facility and that Respondent would be opposed 

to Petitioner having surgery at its facility. 

 24. The hospital's desire not to have further dealings 

with Petitioner is based primarily upon his harassing, 

confrontational, and litigious behavior towards the hospital and 

its staff when the facility was owned by the Cleveland Clinic.  

However, many of the same staff members continued to work at the 

hospital when it was acquired by Respondent. 
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 25. There is ample evidence in the record to support 

Respondent's characterization of Petitioner's behavior as 

harassing, confrontational, and litigious.  For example, he left 

several harassing and threatening phone messages with 

Respondent's attorney, and he has threatened to "file many 

actions against [Respondent] in federal court" for denying his 

civil rights.  Additionally, he has been escorted out of the Lee 

County Courthouse by law enforcement officers on at least two 

occasions because of his disruptive behavior; he was rude and 

confrontational in his dealings with the ADA administrator for 

the Circuit Court in Lee County; and he has sued the Collier 

County Sheriff's Office in federal court in regard to their 

dealings with him. 

 26. Petitioner presented no evidence that similarly-

situated persons outside of his protected class--i.e., persons 

without his claimed "mental disability" and with a similar 

history of harassing, confrontational, and litigious behavior 

towards the hospital--were treated more favorably by Respondent. 

 27. The complaint filed by Petitioner with the Commission 

that gave rise to this proceeding (No. 200701192) focuses on 

Petitioner's inability to schedule appointments and be treated 

at Respondent's facility.  The complaint does not mention an 

inability to use or enjoy any other aspect of Respondent's 
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facility, such as the coffee shop in the hospital that 

Petitioner mentioned in his testimony. 

 28. Petitioner filed virtually identical complaints 

against three other corporate entities--Health Management 

Associates (No. 200601498); Collier HMA Physician Management, 

Inc. (No. 200701724); and Collier HMA Facility Based Physician 

Management (No. 200701744)--because he did not know which 

corporate entity his complaint should be brought against.  The 

Commission dismissed each of those complaints, and Petitioner 

did not request a hearing to contest the dismissal. 

 29. In August 2007, Respondent filed suit against 

Petitioner in the Circuit Court for Lee County seeking to enjoin 

Petitioner from (1) contacting or placing telephone calls to the 

hospital "unless for emergency medical needs," and (2) filing 

further administrative or judicial actions against Respondent 

without an attorney.  The suit, Case No. 07-2775-CA, does not 

contend that Petitioner has a disability that makes him 

incapable of representing himself, as Petitioner seems to 

believe.  Instead, the suit contends that Petitioner should not 

be allowed to file additional suits against Respondent without 

an attorney because his numerous prior suits "constituted abuse 

of process" and "created frivolous and unnecessary impediments 

to the administration of justice and served no valid justiciable 

purpose."  
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30. On November 9, 2007, in response to the injunction 

suit filed by Respondent, Petitioner filed suit against 

Respondent in federal court claiming that Respondent is 

violating his rights under the ADA.  On December 26, 2007, a 

federal magistrate judge recommended that the suit be dismissed 

because the federal court lacks subject matter jurisdiction over 

the suit. 

31. On January 14, 2008, Petitioner filed a Notice of 

Removal in the injunction suit brought by Respondent seeking to 

have the case removed to the federal court.  The case was still 

pending as of the date of the final hearing. 

 32. Petitioner is requesting that he be allowed to use 

Respondent's facility and that Respondent be required to provide 

him an accommodation so that he can do so.  It is not entirely 

clear what accommodation Petitioner is seeking. 

33. The accommodation requested by Petitioner from the 

Circuit Court for Lee County was "someone to speak for him" 

because he "had an inability to seem polite"; because people 

"misinterpreted the tone of his voice and his inflection"; and 

because people "misinterpreted his communications."  That 

request was denied. 



 11

CONCLUSIONS OF LAW 

34. DOAH has jurisdiction over the parties to and subject 

matter of this proceeding pursuant to Sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes.  

35. Petitioner claims that Respondent discriminated 

against him based upon his disability and in retaliation for his 

filing of the prior discrimination complaints.  Petitioner has 

the burden of proof on these claims, as discussed below. 

 36. Section 760.08, Florida Statutes, provides: 

All persons shall be entitled to the full 
and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and 
accommodations of any place of public 
accommodation, as defined in this chapter, 
without discrimination or segregation on the 
ground of . . . handicap . . . . 
 

37. Section 760.08, Florida Statutes, does not prohibit 

public accommodation discrimination in retaliation for prior 

complaints.  It only prohibits such discrimination based upon 

"race, color, national origin, sex, handicap, familial status, 

or religion." 

38. There are other statutes that prohibit retaliation.  

See, e.g., §§ 760.11(7) (prohibiting employment discrimination 

in retaliation for prior complaints) and 760.37, Fla. Stat. 

(prohibiting housing discrimination in retaliation for prior 

complaints).  However, those statutes do not apply in the 

context of alleged public accommodation discrimination. 
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39. The ADA prohibits discrimination in retaliation for 

complaints of public accommodation discrimination.  See 42 

U.S.C. § 12203(a).  However, the Commission has no authority to 

enforce the ADA. 

40. To prevail on his public accommodation discrimination 

claim, Petitioner must establish that (1) he is a member of a 

protected class (i.e., handicapped); (2) that he attempted to 

contract for services and to afford himself of the full benefits 

and enjoyment of a public accommodation3/; (3) that he was denied 

the right to contract for those services and, thus, was denied 

those benefits and enjoyments; and (4) that similarly-situated 

persons who are not members of his protected class received full 

benefits or enjoyment, or were treated better.  See Afkhami v. 

Carnival Corp., 305 F. Supp. 2d 1308, 1322 (S.D. Fla. 2004); 

Henderson v. Days Inn I-75, Case No. 07-2847, 2007 Fla. Div. 

Adm. Hear. LEXIS 535, at ¶ 19 (DOAH Sep. 27, 2007; FCHR Nov. 7, 

2007). 

41. If Petitioner establishes this prima facie case, the 

burden shifts to Respondent to proffer a legitimate non-

discriminatory reason for its disparate treatment of Petitioner.  

See Afkhami, 305 F. Supp. 2d at 1321 (applying the burden-

shifting framework from McDonnell Douglass Corp. v. Green, 411 

U.S. 792 (1973), in a case involving a public accommodation 

discrimination claim).  If Petitioner does not establish a prima 
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facie case, then the burden of production never shifts to 

Respondent. 

42. If Respondent meets its burden of production, the 

burden shifts back to Petitioner to prove by a preponderance of 

the evidence that the reason proffered by Respondent is false 

and that it is merely a pretext for discrimination.  See 

Afkhami, 305 F. Supp. 2d at 1321 (citing cases). 

 43. There is no statutory definition for the term 

"handicap" used in Section 760.08, Florida Statutes, and the 

Commission has not adopted a rule to define the term. 

 44. The courts have construed the term "handicap" in 

Chapter 760, Florida Statutes, in accordance with the 

definitions of "disability" in the federal Rehabilitation Act 

and the ADA.  See, e.g., St. John's School District v. O'Brien, 

2007 Fla. App. LEXIS 20540, at *9 (Fla. 5th DCA Dec. 28, 2007); 

Greene v. Seminole Electric Cooperative, Inc., 701 So. 2d 646, 

647 (Fla. 5th DCA 1997); Brand v. Florida Power Corp., 633 

So. 2d 504, 510, n. 10 (Fla. 1st DCA 1994). 

 45. Thus, in order to be entitled to the protections of 

Section 760.08, Florida Statutes, based upon a handicap, 

Petitioner must establish that he has a physical or mental 

impairment that substantially limits one or more major life 

activities, a record of such impairment, or that he is perceived 
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as having such an impairment.  See St. John's School District, 

2007 Fla. App. LEXIS 20540, at **11-12. 

 46. As explained in St. John's School District: 

A plaintiff is "perceived as" being disabled 
if he meets one of three conditions:  (1) he 
has a physical impairment that does not 
substantially limit major life activities 
but is treated by an employer as 
constituting such a limitation; (2) has a 
physical or mental impairment that 
substantially limits major life activities 
only as a result of the attitude of an 
employer toward such impairment; or (3) has 
no physical or mental impairment but is 
treated by an employer as having such an 
impairment.  For a plaintiff to prevail 
under this theory, he must show two things: 
(1) that the perceived disability involves a 
major life activity; and (2) that the 
perceived disability is "substantially 
limiting" and significant.  To fall within 
the "perceived as" disability, it is 
necessary that an employer entertain 
misperceptions.  It must believe the 
individual has a substantially limiting 
impairment that does not exist or that there 
is a substantially limiting impairment when, 
in fact, the impairment is not so limiting. 
A substantially limiting impairment must 
preclude that individual from more than one 
type of job, a specialized job, or a 
particular job of choice. 
 

2007 Fla. App. LEXIS 20540, at **11-12 (citations omitted). 

 47. Petitioner failed to meet his burden of proof on this 

issue.  He presented no current or credible medical evidence 

concerning his condition; he did not establish that the 

"personality disorder" referenced in the SSA determination and 

the 2003 report from Dr. Perez limits his activities of daily 
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living or any major life activity; and he did not establish that 

he is perceived as disabled by Respondent. 

48. In reaching this conclusion, the undersigned did not 

overlook the Order entered in Petitioner's 2005 federal suit 

against the Cleveland Clinic.  That Order did not determine one 

way or the other whether Petitioner has an ADA disability.  The 

federal judge simply determined that there was a material issue 

of fact regarding Petitioner's disability, which precluded 

summary judgment in favor of the Cleveland Clinic.  If that case 

had proceeded to trial, Petitioner would have had the burden to 

prove that his condition constitutes a disability under the ADA 

based upon the standards described above. 

 49. The undersigned also did not overlook the SSA's 

determination that Petitioner is disabled.  However, the case 

law is clear that such a determination is not a "dispositive 

factor" in determining whether Petitioner has a disability 

covered by the ADA because the legal standards are not the same.  

See, e.g., Cleveland v. Policy Management Systems Corp., 

526 U.S. 795, 802 (1999); Couts v. Beaulieu Group, LLC, 288 

F. Supp. 2d 1292, 1304 (N.D. Ga. 2003) ("An individual may 

receive disability benefits from the [SSA] and yet not have an 

impairment that substantially limits one or more major life 

activities for purposes of the ADA."). 
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 50. Petitioner's claim would have failed even if he had 

established that he had a handicap for purposes of Section 

760.08, Florida Statutes. 

 51. First, the evidence was not persuasive that Petitioner 

has been denied services by Respondent.  For example, there is 

no persuasive evidence that Respondent played any role in the 

cancellation of Petitioner's appointment with Dr. Perez or 

another doctor, and it is undisputed that Petitioner was able to 

use Respondent's central scheduling office to make the 

appointment with Dr. Perez. 

 52. Second, even if it was determined that the September 

2006 letter from Respondent's attorney was tantamount to a 

denial of the hospital's services to Petitioner, there is no 

evidence that any similarly-situated person outside Petitioner's 

protected class was treated differently by Respondent. 

 53. Third, even if it was determined that Petitioner had 

an ADA disability and was treated differently than a similarly-

situated non-disabled person, Respondent produced sufficient 

evidence to demonstrate that its desire to have no further 

dealings with Petitioner was based upon a legitimate, non-

discriminatory reason (e.g., his history of harassing, 

confrontational, and litigious behavior), and Petitioner failed 

to prove that reason was a false or merely a pretext for 

unlawful discrimination. 
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RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing the Petition for Relief with prejudice. 

DONE AND ENTERED this 4th day of March, 2008, in 

Tallahassee, Leon County, Florida. 

S                                  
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of March, 2008. 

 
 

ENDNOTES 
 
1/  All statutory references in this Recommended Order are to 
the 2007 version of the Florida Statutes. 
 
2/  Petitioner's testimony did not identify exactly when these 
events occurred, but according to the testimony of Dawn Bencomo, 
the events occurred "not long after we became HMA." 
 
3/  Respondent did not argue that its facility is not a public 
accommodation, even though hospitals are not expressly included 
in the definition of "public accommodations" in Section 
760.02(11), Florida Statutes.  See, e.g., Sheely v. MRI 
Radiology Network, P.A., 505 F.3d 1173, 1204-05 (11th Cir. 2007) 
("§ 760.02(11)'s definition of 'public accommodations' does not 
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include medical facilities"); Foster v. Howard University 
Hospital, 2006 U.S. Dist. LEXIS 74512, at ** 5-6 (Dist Ct. DC 
Oct 12, 2006) (concluding that Title II of the Civil Rights Act 
of 1964, which is virtually identical to Section 760.02(11), 
Florida Statutes, does not apply to hospitals because Title II's 
definition of "place of public accommodation" does not mention 
hospitals); Verhagen v. Olarte, 1989 U.S. Dist. LEXIS 13881, *4 
(S.D.N.Y. 1989) (same).  But cf. 42 U.S.C. § 12181(7)(F) 
(including hospitals in the definition of "public accommodation" 
for purposes of Title III of the ADA). 
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