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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LORIE J. PLEGUE, 
 
     Petitioner, 
 
vs. 
 
SAVE A LOT/JERRY'S ENTERPRISES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-4588 

   
RECOMMENDED ORDER 

 
Administrative Law Judge (ALJ) Daniel Manry conducted the 

final hearing in this proceeding for the Division of 

Administrative Hearings (DOAH) on December 18, 2007, in 

Sarasota, Florida. 

APPEARANCES 

     For Petitioner:  Lorie Plegue, pro se 
                      2405 Arlington Road 
                      Columbus Township, Michigan  48063 
 
     For Respondent:  William B. deMeza, Esquire 
                      Ann M. Hensler, Esquire 
                      Holland & Knight, LLP 
                      100 North Tampa Street, Suite 4100 
                      Tampa, Florida  33602 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent discriminated against 

Petitioner on the basis of her race or gender, engaged in sexual 

harassment, or retaliated against Petitioner in violation of the 

Florida Civil Rights Act, Chapter 760, Florida Statutes (2006).1 
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PRELIMINARY STATEMENT 

On March 11, 2007, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(the Commission).  Petitioner also filed a complaint with the 

Equal Employment Opportunity Commission (EEOC). 

The EEOC investigated the complaint, and the investigation 

did not establish a statutory violation.  Pursuant to an 

agreement between the EEOC and the Commission, the Commission 

did not conduct an independent investigation.  On September 20, 

2007, the Commission issued a Right to Sue letter.  On  

October 3, 2007, Petitioner filed a Petition for Relief, and the 

Commission referred the matter to DOAH to conduct an 

administrative hearing. 

At the hearing, Petitioner appeared and testified in her 

own behalf, presented the testimony of four other witnesses, and 

submitted 17 exhibits for admission into evidence.  Respondent 

presented the testimony of four witnesses and submitted eight 

exhibits for admission into evidence. 

The identity of the witnesses and exhibits, and any 

associated rulings, are set forth in the Transcript of the 

hearing filed with DOAH on January 22, 2008.  Petitioner and 

Respondent timely filed Proposed Recommended Orders on  

January 7 and January 24, 2008, respectively. 
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FINDINGS OF FACT 

1.  Petitioner is an "aggrieved person" within the meaning 

of Subsections 760.02(6) and (10).  Petitioner is a Caucasian 

female and filed a complaint of race and gender discrimination, 

sexual harassment, and retaliation with the Commission. 

2.  Respondent is an "employer" within the meaning of 

Subsection 760.02(7).  Respondent operates retail grocery stores 

in several states, including Florida. 

3.  The evidence, in its entirety, does not establish a 

prima facie showing of discrimination or retaliation.  Nor does 

the evidence prove that Petitioner was sexually harassed.  

Finally, there is no evidence that Respondent engaged in an 

unlawful employment practice within the meaning of  

Section 760.10. 

4.  Respondent first employed Petitioner sometime in  

July 2003 as an "at-will" employee.  No written employment 

contract has ever existed between the parties. 

5.  Respondent trained and promoted Petitioner to assistant 

manager of a grocery store.  In April 2005, however, Mr. William 

Reners, Respondent's regional director of operations (RDO), 

offered Petitioner an opportunity to become the administrative 

assistant/secretary in Respondent's Regional Office without a 

decrease in compensation.2  Petitioner accepted the offer. 



 

 4

6.  Petitioner continued her employment as an 

administrative assistant, and she voluntary resigned on  

February 5, 2007.  Petitioner earned positive performance 

evaluations and regular raises during her employment. 

7.  Petitioner's claim of disparate treatment relates to 

Mr. Cornelius Hicks, an African-American male, who was 

compensated at a higher level than the compensation Petitioner 

received.  However, Respondent employed Mr. Hicks as a store 

manager, and Mr. Hicks never voluntarily transferred to a 

position of administrative assistant. 

8.  Respondent gave Mr. Hicks an extraordinary raise 

sometime in late 2006 or early 2007.  Mr. Hicks' job performance 

was "tremendous."  Respondent intended the raise as recognition 

of the duties Mr. Hicks performed as a "floater" manager.  The 

job required Mr. Hicks to manage a number of different stores 

and to commute long distances, on short notice, and to perform 

the duties of a floater manager for extended periods. 

9.  Petitioner first learned of the alleged disparate 

treatment when Petitioner entered Mr. Reners' office without 

permission while he was on vacation sometime in January 2007.  

Petitioner learned of the raise when she discovered relevant 

paperwork in Mr. Reners' office. 
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10.  Disparate treatment is not evidenced by Respondent's 

refusal to give Petitioner a merit pay increase after Petitioner 

earned a Master's of Business Administration (MBA) degree.   

Mr. David Gerdes, Respondent's vice president for Human 

Resources, told Petitioner at the time that Respondent did not 

give raises to employees when they earned college degrees that 

do not improve an employee's ability to do his/her job.  The MBA 

did not improve Petitioner's ability to carry out her clerical 

duties as an administrative assistant. 

11.  Petitioner was aware that Respondent maintains a 

uniform, written non-discrimination policy and a "zero 

tolerance" sexual harassment policy.  Petitioner knew the 

policies were posted in all stores and included in annual 

training sessions.  Petitioner knew the company had an "open 

door" policy by which employees who are not satisfied with 

answers to their inquiries at the local level are encouraged to 

contact corporate headquarters in Minnesota.  Finally, 

Petitioner knew that Respondent promptly investigates employees' 

complaints of discrimination, retaliation, and harassment. 

12.  Mr. Reners is the individual who allegedly 

discriminated and retaliated against Petitioner.  As the RDO, 

Mr. Reners is responsible for overall management and operation 

of the 11 grocery stores in Florida.  However, Mr. Reners did 
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not have the authority to discharge full-time employees, 

including Petitioner.  

13.  The so-called whistle-blower evidence pertains to  

various memoranda about store conditions that Petitioner wrote 

during her employment as an administrative assistant.  When 

Petitioner discussed the issue with Mr. Reners in  

September 2006, Mr. Reners invited Petitioner to send the 

memoranda to Mr. John Boogren, Corporate Director of Operations.  

Mr. Boogren is Mr. Reners' supervisor. 

14.  Petitioner sent the memoranda to Mr. Boogren.  The 

memoranda discussed what Petitioner thought were poor conditions 

and operating procedures in Respondent's stores. 

15.  The evidence of sexual harassment involves 

uncorroborated allegations by Petitioner that Mr. Tom DeGovanni, 

a co-worker, patted Petitioner on her head and shoulders, or 

back, on October 6, 2006.  Petitioner complained of the 

incident, but qualified her complaint by saying that "it was no 

big deal" and by saying that she did not want the company to 

take any action.  Several days after the alleged incident, 

however, Petitioner delivered a memorandum to Mr. Reners 

complaining of the alleged conduct. 

16.  Respondent investigated the claim of sexual harassment 

by Mr. DeGovanni in accordance with Respondent's long-standing 

"zero tolerance" sexual harassment policy.  The investigation 
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did not substantiate Petitioner's allegations.  Mr. DeGovanni 

adamantly denied touching Petitioner, there were no witnesses to 

the alleged event, and, even though Petitioner and DeGovanni 

were in front of a security video camera at the time of the 

alleged event, the touching was not on the videotape. 

17.  Respondent reminded Mr. DeGovanni of the company's 

policy against sexual harassment, gave Mr. DeGovanni a written 

warning, and transferred him to another store location so 

Petitioner would not have contact with him.  Mr. Reners notified 

corporate headquarters of the complaint, the investigation 

results, and the corrective action. 

18.  Petitioner received a satisfactory performance 

evaluation, a wage increase, and a bonus in December 2006, after 

her complaint about DeGovanni.  Mr. Reners knew of and approved 

the evaluation, raise, and bonus and could have stopped them if 

he had wished to do so. 

19.  Petitioner resigned her employment as Respondent's 

administrative assistant/secretary on two occasions prior to 

February 5, 2007.  Although Mr. Reners could have accepted both 

of the prior resignations, he telephoned Petitioner and 

persuaded her to resume her employment without penalty.  

However, Mr. Reners warned Petitioner after the second 

resignation that, if she resigned again, he would accept the 

resignation. 
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20.  Mr. Reners was on vacation during the week of  

January 29, 2007.  Petitioner had no communication with  

Mr. Reners during that week.  On Saturday, February 3, 2007, 

Petitioner prepared a letter of resignation and resigned on 

February 5, 2007. 

21.  The psychic that Petitioner consults had previously 

told Petitioner of an impending job termination.  Mr. Reners 

returned from vacation on Monday, February 5, 2007, and 

commenced a meeting with two other employees to discuss 

renovations at Respondent's store in Labelle, Florida.  

Petitioner thought she should be included in the meeting and 

knocked on the door to the meeting room. 

22.  Petitioner mistakenly thought the meeting was a staff 

meeting that often occurred after Mr. Reners returned from a 

vacation.  Mr. Reners explained to Petitioner that there would 

be a staff meeting afterwards. 

23.  Petitioner was upset at not being included in the 

first meeting and viewed her exclusion from the meeting as the 

job termination predicted by her psychic.  Shortly after the 

first meeting ended, Petitioner walked up to Mr. Reners, handed 

her store keys to him, said "You win!" and left the building. 

24.  Petitioner performed her job duties well.  Respondent 

would not have discharged Petitioner on February 5, 2007.  

Petitioner voluntarily resigned on that day. 
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CONCLUSIONS OF LAW 

25.  DOAH has jurisdiction over the parties and the subject 

matter of this proceeding.  §§ 120.569, 120.57(1).  The parties 

received adequate notice of the administrative hearing. 

26.  Petitioner bears the burden of proof in this 

proceeding.  Petitioner must show by a preponderance of the 

evidence that Respondent intentionally discriminated against her 

on the basis of her race or sex or retaliated against her 

because of activity protected by the discrimination statutes.  

Reeves v. Sanderson Plumbing Products., Inc., 530 U.S. 133, 142, 

120 S. Ct. 2097, 2106 (2000). 

27.  The burden of proving retaliation follows the general 

rules enunciated for proving discrimination.  Reed v. A.W. 

Lawrence & Co., 95 F.3d 1170, 1178 (2d Cir. 1996).  Federal 

discrimination law may be used for guidance in evaluating the 

merits of claims arising under Chapter 760.  Tourville v. 

Securex, Inc., Inc., 769 So. 2d 491 (Fla. 4th DCA 2000); Greene 

v. Seminole Elec. Co-op. Inc., 701 So. 2d 646 (Fla. 5th DCA 

1997); Brand v. Florida Power Corp., 633 So. 2d 504 (Fla. 1st 

DCA 1994). 

28.  Petitioner can meet her burden of proof with either 

direct or circumstantial evidence.  Damon v. Fleming 

Supermarkets of Florida, Inc., 196 F.3d 1354, 1358 (11th Cir. 

1999), cert. denied, 529 U.S. 1109 (2000).  Direct evidence must 
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evince discrimination or retaliation without the need for 

inference or presumption.  Standard v. A.B.E.L. Services., Inc., 

161 F.3d 1318, 1330 (11th Cir. 1998).  In other words, direct 

evidence consists of "only the most blatant remarks, whose 

intent could be nothing other than to discriminate,"  Earley v. 

Champion Int'l Corp., 907 F.2d 1077, 1081 (11th Cir. 1990).  By 

analogy, direct evidence of retaliation must be equally 

egregious. 

29.  There is no direct evidence of discrimination or 

retaliation in this case.  In the absence of direct evidence, 

Petitioner must meet her burden of proof by circumstantial 

evidence. 

30.  Circumstantial evidence of discrimination or 

retaliation is subject to the burden-shifting framework of proof 

established in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817 (1973); Reed, 95 F.3d at 1178.  Petitioner must 

first establish a prima facie case of discrimination or 

retaliation.  McDonnell Douglas, 411 U.S. at 802; Munoz v. 

Oceanside Resorts, Inc., 223 F.3d 1340, 1345 (11th Cir. 2000), 

and her failure to do so ends the inquiry.  See Ratliff v. 

State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996), aff'd,  

679 So. 2d 1183 (1996) (citing Arnold v. Burger Queen Sys.,  

509 So. 2d 958 (Fla. 2d DCA 1987)).  If Petitioner establishes a 

prima facie case, the burden shifts to Respondent to articulate 
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a legitimate, non-discriminatory, non-retaliatory reason for the 

challenged action.  Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 257, 101 S. Ct. 1089, 1096 (1981); Munoz, 

223 F.3d at 1345; Turlington v. Atlanta Gas Light Co., 135 F.3d 

1428, 1432 (11th Cir. 1998), cert. denied, 119 S. Ct. 405 

(1998).  Petitioner must then prove by a preponderance of 

evidence that the reasons offered by Respondent for its actions 

are mere pretexts.  Id. 

31.  In order to establish a prima facie case of race 

discrimination, a preponderance of the evidence must show that 

Petitioner is a member of a protected class, that she suffered 

an adverse employment action, that she received disparate 

treatment compared to similarly-situated individuals in a non-

protected class, and that there is sufficient evidence of bias 

to infer a causal connection between her race or sex and the 

disparate treatment.  Rosenbaum v. Southern Manatee Fire and 

Rescue Dist., 980 F. Supp. 1469 (M.D. Fla. 1997); Andrade v. 

Morse Operations, Inc., 946 F. Supp. 979, 984 (M.D. Fla. 1996).  

A preponderance of the evidence does not show that Petitioner 

received disparate treatment compared to similarly situated 

individuals or that the alleged disparate treatment is causally 

connected to Petitioner's race or sex.  Failure to establish the 

last prong of the conjunctive test is fatal to a claim of 

discrimination.  Mayfield v. Patterson Pump Co., 101 F.3d 1371 
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(11th Cir. 1996); Earley, supra.  See also Holifield v. Reno, 

115 F.3d 1555, 1562 (11th Cir. 1997). 

32.  A preponderance of the evidence does not establish a 

prima facie case of sexual harassment.  The alleged one-time 

contact by Mr. DeGovanni was not "sexual" and was not 

sufficiently severe or pervasive to constitute "sexual 

harassment" as a matter of law.  See, e.g., Mendoza v. Borden, 

Inc., 195 F.3d 1238, 1245 (11th Cir. 1999), cert. denied,  

529 U.S. 1068 (2000) (actionable harassment must be 

“sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abusive 

working environment”); Gupta v. Florida Board of Regents,  

212 F.3d 571, 583 (11th Cir. 2000), cert. denied, 531 U.S. 1076 

(2001) (“Innocuous statements or conduct, or boorish ones that 

do not relate to the sex of the actor or of the offended party 

are not counted”). 

33.  Respondent maintained an effective and well-known 

"zero tolerance" sexual harassment policy.  When Petitioner 

complained of the alleged offensive behavior, Respondent reacted 

quickly and effectively.  Respondent cannot be held liable for 

the alleged conduct of Mr. DeGovanni.  Burlington Industries v. 

Ellerth, 542 U.S. 742, 118 S. Ct. 2257 (1998); Faragher v. City 

of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275 (1998). 
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34.  Petitioner did not establish a prima facie case of 

retaliation.  A preponderance of evidence does not show that 

Petitioner suffered an adverse employment action. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Commission enter a final order finding 

Respondent not guilty of the allegations against Respondent and 

dismissing the Charge of Discrimination and Petition for Relief. 

DONE AND ENTERED this 28th day of February, 2008, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 28th day of February, 2008. 

 
 

ENDNOTES 
 
1/  References to chapters, sections, and subsections are to 
Florida Statutes (2006) unless stated otherwise. 
 
2/  An administrative assistant makes approximately 50 percent 
less than a store manager. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

NITA JEAN-PIERRE,                ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 07-4430 
                                 ) 
NEIMAN MARCUS,                   ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on November 29, 2007, by video teleconference, with the parties 

appearing in Fort Lauderdale, Florida, before Patricia M. Hart, 

a duly-designated Administrative Law Judge of the Division of 

Administrative Hearings, who presided in Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  G. William Allen, Jr., Esquire 
                      310 Southeast 13t Street 
                      Fort Lauderdale, Florida  33316 
 
     For Respondent:  Angelique Groza Lyons, Esquire 
                      Constangy, Brooks & Smith, LLC 
                      100 North Tampa Street, Suite 3350 
                      Tampa, Florida  33602 
 

STATEMENT OF THE ISSUE 
 

Whether the Respondent committed an unlawful employment 

practice by discriminating against the Petitioner on the basis 

of national origin,1 in violation of the Florida Civil Rights Act 
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of 1992, as amended, Section 760.10 et seq., Florida Statutes 

(2005).2 

PRELIMINARY STATEMENT 

In a Petition for Relief from an Unlawful Employment 

Practice filed with the Florida Commission on Human Relations 

("FCHR") on September 25, 2007, Nita Jean-Pierre charged that 

Neiman Marcus had discriminated against her on the basis of 

national origin:  "I was told since I am Haitian I need more 

documents than an American and I was illegal in this country."  

Ms. Jean-Pierre alleged that she was prevented from providing 

"original acceptable documents that establish employment 

eligibility as per I.N.S. Form I-9 List C" because "Neiman 

Marcus insisted only Green Card [w]as acceptable."  The FCHR 

transmitted the petition to the Division of Administrative 

Hearings for assignment of an administrative law judge.  

Pursuant to notice, the final hearing was held on November 29, 

2007. 

At the hearing, Ms. Jean-Pierre testified in her own 

behalf, and Petitioner's Exhibits 1 through 3 and 5 through 9 

were offered and received into evidence.  Petitioner's 

Exhibit 4, the affidavit of Susan Moye, was offered into 

evidence, but ruling was withheld on this exhibit to allow the 

parties the opportunity to submit written argument in their 

proposed recommended orders on the admissibility of the 
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document.  Ms. Jean-Pierre did not address this evidentiary 

issue in her proposal, and, based on the arguments presented at 

the hearing, the exhibit is rejected.  Neiman Marcus presented 

the testimony of Donna Bennett and Susan Moye, and Respondent's 

Exhibits 7 and 14 were offered and received into evidence.  In 

addition, the parties offered Joint Exhibits 2 through 5 and 8, 

which were received into evidence. 

The two-volume transcript of the proceedings was filed with 

the Division of Administrative Hearings on December 21, 2007.  

Neiman Marcus timely filed its proposed findings of fact and 

conclusions of law; Ms. Jean-Pierre was granted an extension 

until January 25, 2008, for filing her proposed findings of fact 

and conclusions of law, which she filed on January 28, 2008, 

together with Petitioner's Summary of Argument.  The post-

hearing submittals of the parties have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 
 

Based on the oral and documentary evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  Neiman Marcus Group, Inc., owns and operates specialty 

retail stores.  Its headquarters are located in Dallas, Texas. 
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2.  In the summer of 2005, Neiman Marcus began hiring 

personnel to work in a new store that would open in the fall of 

2005 in the Town Centre mall in Boca Raton, Florida. 

3.  Ms. Jean-Pierre is a permanent resident alien in the 

United States.  She was born in Haiti in 1970 and entered the 

United States in 1983. 

4.  In September 2005, Ms. Jean-Pierre was employed as a 

sales associate in the accessories section of the Nordstrom 

department store in the Town Centre mall when she was approached 

by two women who inquired about Chanel sunglasses.  They 

requested her business card and later called to tell her that 

they were very impressed with her sales skills.  They asked if 

she was interested in working as a sales associate at the new 

Neiman Marcus store. 

5.  Ms. Jean-Pierre applied for a position with Neiman 

Marcus, went through an interview and a drug test, and was hired 

to begin work on October 24, 2004. 

6.  Hurricane Wilma hit South Florida on October 24, 2005, 

and the Neiman Marcus employees were not able to go to the 

hiring site during the week following the hurricane.  As a 

result, the newly-hired employees who were to begin work on 

October 24, 2005, including Ms. Jean-Pierre, were told to report 

to work on November 1, 2005. 
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7.  Ms. Jean-Pierre's group of newly-hired employees joined 

the group of newly-hired employees that were to report to work 

on October 31, 2005.  Because there were a large number of 

people, they were split in two groups.  Ms. Jean-Pierre's group 

went to the store site to begin training on the first day they 

reported for work, while the other group reported to the hiring 

center to receive training and to complete the paperwork 

required of newly-hired employees.  Ms. Jean-Pierre's group went 

to the hiring center on November 3, 2005, for training and to 

complete their paperwork. 

8.  All newly-hired employees of Neiman Marcus are required 

to complete an Immigration and Naturalization Service Employment 

Eligibility Verification form, known as the "I-9 Form."  The   

I-9 Form consists of three pages.  The first page is divided 

into three sections, two of which must be completed for newly-

hired employees.  The second page consists of the instructions 

for completing the I-9 Form, and these instructions "must be 

available during completion of this form."  The third page is 

headed "Lists of Acceptable Documents" and consists of List A, 

List B, and List C. 

9.  Section 1 on the front of the I-9 Form, Employee 

Information and Verification, must be completed and signed by 

the employee.  The employee must include his or her name, 

address, maiden name (if applicable), date of birth, social 
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security number, and an attestation, given "under penalty of 

perjury," that the employee is either a "citizen or national" of 

the United States, a "Lawful Permanent Resident," or an "Alien 

authorized to work" in the United States. 

10.  Section 2 of the I-9 Form, Employer Review and 

Verification, must be completed and signed by the employer.  The 

employer is required to examine one document from List A 

("Documents that Establish Both Identity and Employment 

Eligibility"), or one document from List B ("Documents that 

Establish Identity") and one document from List C ("Documents 

that Establish Employment Eligibility").  The document or 

documents provided by the employee must be listed in Section 2, 

and the employer or a representative of the employer must sign 

the form, attesting, "under penalty of perjury," that he or she 

has "examined the document(s) presented by the above-named 

employee, that the above listed document(s) appear to be genuine 

and to relate to the employee named, that the employee began 

employment of (month/day/year) ___ and that to the best of my 

knowledge the employee is eligible to work in the United 

States." 

11.  The "Instructions" sheet that must be available during 

completion of the I-9 Form directs the employee to complete 

Section 1 of the form "at the time of hire, which is the actual 
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beginning of employment."  The instructions direct the employer, 

in pertinent part, to 

complete Section 2 by examining evidence of 
identity and employment eligibility within 
three (3) business days of the date 
employment begins.  If employees are 
authorized to work, but are unable to 
present the required document(s) within 
three business days, they must present a 
receipt for the application of the 
document(s) within three business days and 
the actual document(s) within ninety (90) 
days. . . . Employers must record 
1) document title; 2) issuing authority; 3) 
document number; 4) expiration date, if any; 
and 5) the date employment begins.  
Employers must sign and date the 
certification.  Employees must present 
original documents.  Employers may, but are 
not required to, photocopy the document(s) 
presented.  These photocopies may only be 
used for the verification process and must 
be retained with the I-9. 
 

(Emphasis in original.) 
 

12.  When newly-hired employees report to the hiring site 

for training, they are placed at a computer to type in the 

information required in Section 1 of the I-9 Form.  It is Neiman 

Marcus's policy to provide all newly-hired employees, at the 

time they are completing Section 1 at the computer, a copy of 

the page setting forth the "Lists of Acceptable Documents," with 

a copy of the "Instructions" page stapled to that document.  

When the information required in Section 1 is complete, the I-

9 Form prints out of the computer with the employee's 

information included.  The employee signs the form, and the 
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Neiman Marcus representative examines the documents presented by 

the employee and completes and signs Section 2 of the I-9 Form. 

13.  Neiman Marcus requires all newly-hired employees to 

present original documents from List A or List B and List C for 

verification within 72 hours of the beginning of employment.  If 

an employee fails to provide the necessary original documents or 

a receipt for the application of the documents within the 72-

hour timeframe, it is Neiman Marcus's policy to suspend the 

employee's employment with Neiman Marcus and to allow them a 

week to provide documents required for identification and 

employment verification.  If the newly-hired employee is unable 

to produce the necessary documents, the employee is terminated, 

but the employee is advised that they are welcome to re-apply 

for a job when they are able to produce the original documents 

that satisfy the requirements on the I-9 Form. 

14.  It is not Neiman Marcus's policy to specify the 

documents a newly-hired employee must present to verify his or 

her identity and employment eligibility.  Rather, Human Resource 

Managers at the various Neiman Marcus stores have been told not 

to specify any document that must be produced to satisfy the 

identification and employment verification requirements on the 

I-9 Form. 

15.  Donna Bennett is, and was at the times pertinent to 

this proceeding, the Human Resource Manager for the Neiman 
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Marcus store in Boca Raton.  Amy Wertz was the Human Resources 

Coordinator and worked for Ms. Bennett at the times pertinent to 

this proceeding. 

16.  When Ms. Jean-Pierre reported to the hiring center on 

November 3, 2005, she completed Section 1 of the I-9 Form on the 

computer provided by Neiman Marcus and, to verify her identity, 

presented her Florida driver's license to Ms. Wertz, who was the 

Neiman Marcus representative verifying employment eligibility 

for the newly-hired Neiman Marcus employees in Ms. Jean-Pierre's 

group.  Ms. Jean-Pierre advised Ms. Wertz that her "Green Card"3 

and her Social Security card had been in her car, which was 

stolen from the parking lot of her condominium building after 

the Hurricane Wilma. 

17.  Ms. Jean-Pierre did not provide Ms. Wertz an original 

document from either List A or List C to verify her employment 

eligibility on November 3, 2005.  She did give Ms. Wertz her 

Social Security number and a copy of her Permanent Resident 

Card, income tax return, and pay stub from her previous 

employment.  Ms. Wertz would not accept these documents for 

purposes of satisfying the I-9 Form requirement of verification 

of employment eligibility. 

18.  On November 3, 2005, Ms. Wertz advised Ms. Bennett 

that Ms. Jean-Pierre had failed to produce the original document 

from List A or List C required to verify her employment 
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eligibility.  Ms. Bennett directed Ms. Wertz to send Ms. Jean-

Pierre home to look for an original document that would satisfy 

the requirements for establishing her employment eligibility. 

19.  Ms. Jean-Pierre reported for work on November 4, 2005, 

without an original document from List A or List C.  Ms. Bennett 

went to the official website of the United States Citizenship 

and Immigration Services to verify the government policy on the 

production of documentation to establish employment eligibility. 

20.  After reviewing the information on the website, 

Ms. Bennett advised Ms. Jean-Pierre that, if she produced a 

receipt showing she had applied for a replacement document among 

those on List A or List C, she could have an additional 90 days 

in which to produce the original document.  Ms. Bennett did not 

contact Neiman Marcus's corporate legal department with regard 

to this information before she passed it on to Ms. Jean-Pierre. 

21.  On November 5, 2005, Ms. Jean-Pierre provided either 

Ms. Wertz or Ms. Bennett a document printed from the United 

States Citizenship and Immigration Services website entitled  

"I-90 Form: Application to Replace Permanent Resident Card" and 

told them that she had an appointment with the Immigration and 

Naturalization Service at the end of November 2005.4 

22.  Ms. Bennett believed that this document was an 

acceptable receipt for an application for a replacement 

document, and she advised Ms. Jean-Pierre that she had 90 days 
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from November 5, 2005, in which to produce the original 

document.  A notation was made on the I-90 Form that "[y]ou have 

90 days from today." 

23.  Ms. Bennett did not consult with anyone at Neiman 

Marcus corporate headquarters regarding the sufficiency of the 

document provided by Ms. Jean-Pierre or receive authorization to 

allow Ms. Jean-Pierre an additional 90 days in which to produce 

the original document. 

24.  In late November 2005, Ms. Wertz told Ms. Bennett that 

Ms. Jean-Pierre had missed her appointment with the Immigration 

and Naturalization Service because of a death in her family.  

Ms. Bennett became concerned that Ms. Jean-Pierre did not take 

seriously the requirement that she provide original documents to 

establish her employment eligibility within the 90-day grace 

period, which, according to Ms. Bennett's understanding, began 

to run on November 5, 2005.  Ms. Bennett called Ms. Jean-Pierre 

into her office and spoke with her about the importance of 

providing the necessary original documentation.  Ms. Jean-Pierre 

told her that she would take care of the matter. 

25.  On or about December 15, 2005, Ms. Jean-Pierre 

produced to Ms. Bennett a document identified as a Citizens and 

Immigration Services form I-797C, Notice of Action.  The "Case 

Type" specified on the document was "I-90 Application to Replace 

Alien Registration Card"; the "Receipt Number" noted on the 
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document was "MSC-06-800-46861" the date on which the 

application was received was noted as December 14, 2005; the 

applicant was identified as "A37 888 854 Jean-Pierre, Nita"; and 

the "Notice Type" specified on the document was "Receipt 

Notice." 

26.  When she gave Ms. Bennett this document, Ms. Jean-

Pierre told Ms. Bennett that it would take between six months 

and one year to receive the replacement card because of 

September 11, 2001.  Ms. Bennett became concerned that Ms. Jean-

Pierre would not be able to provide the required original 

document within the 90-day grace period.  At this time, she 

contacted Susan Moye, a manager in Associate Relations at Neiman 

Marcus's corporate headquarters in Dallas, Texas, and arranged 

to have the I-797C form faxed to Ms. Moye. 

27.  Ms. Moye consulted with Neiman Marcus's legal 

department about the sufficiency of the I-797C Form Ms. Jean-

Pierre had provided on December 15, 2005.  Ms. Moye was advised 

that this document was not sufficient to meet the I-9 Form 

requirement that the employer examine the original of one of the 

documents included on List A or List C to verify employment 

eligibility. 

28.  Ms. Bennett was absent from work for a period of time 

due to the illness and death of her father.  During her absence, 

Ms. Wertz was in communication with Ms. Moye regarding Ms. Jean-
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Pierre's employment status.  Ms. Moye directed Ms. Wertz to 

notify Ms. Jean-Pierre that the I-797C form she had provided was 

not sufficient to verify her employment eligibility and that she 

was suspended from employment for one week to give her the 

opportunity to obtain an acceptable original document. 

29.  Ms. Jean-Pierre did not provide the required 

documentation by the end of the one-week period of her 

suspension. 

30.  Ms. Bennett returned to work on December 27, 2005.  

Ms. Bennett spoke with Ms. Moye about the matter on December 27, 

2005, and Ms. Moye told her that Ms. Jean-Pierre needed to 

provide an original document in order to establish her 

eligibility for employment and that the document Ms. Jean-Pierre 

had provided on December 15, 2005, was not an acceptable 

original document.  Ms. Moye advised Ms. Bennett that she would 

need to terminate Ms. Jean-Pierre. 

31.  At the time she directed Ms. Bennett to terminate 

Ms. Jean-Pierre, Ms. Moye was not aware of Ms. Jean-Pierre's 

race or national origin.5 

32.  Ms. Bennett called Ms. Jean-Pierre into her office and 

explained to her that it was Neiman Marcus's policy to require 

original documentation of identification and employment 

eligibility within three days of beginning employment; that the 
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document she provided on December 15, 2005, was unacceptable; 

and that she was terminated. 

33.  During this meeting, Ms. Jean-Pierre argued that the 

document she had provided on December 15, 2005, was acceptable. 

Ms. Bennett explained to Ms. Jean-Pierre that, in accordance 

with Neiman Marcus's policy, she needed to produce the original 

document, not the receipt for an application for a replacement 

document. 

34.  When she terminated Ms. Jean-Pierre, Ms. Bennett told 

her that she was welcome to re-apply for a job when she was able 

to produce the appropriate documents to establish her employment 

eligibility. 

35.  Ms. Bennett did not tell Ms. Jean-Pierre that a "Green 

Card" was the only acceptable document to establish her 

employment eligibility.  Nor did she tell Ms. Jean-Pierre that 

she needed to provide more documentation than others because she 

was Haitian. 

36.  In January 2006, Ms. Jean-Pierre returned to the 

Neiman Marcus Boca Raton store and provided Ms. Bennett with a 

receipt showing that she had applied for a Social Security card 

on January 10, 2006.  Ms. Bennett faxed this document to 

Ms. Moye, who responded that the receipt was insufficient and 

that Ms. Jean-Pierre needed to produce an original document. 
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37.  On January 5, 2006, Ms. Jean-Pierre obtained a stamp 

on her passport indicating that employment was authorized for 

her, which authorization would expire on January 4, 2007. 

38.  Ms. Jean-Pierre received her replacement Social 

Security card on January 16, 2006. 

39.  Ms. Jean-Pierre did not present an original Social 

Security card to Neiman Marcus or her stamped passport to Neiman 

Marcus as verification of her employment eligibility. 

40.  Ms. Bennett has previously terminated newly-hired 

employees who failed to timely provide the documents required to 

establish employment eligibility.  Those employees were invited 

to re-apply when they received their original documents.  

Several re-applied, provided their original documents, and were 

re-hired. 

41.  Of the more than 59 newly-hired employees reporting to 

work on or about November 1, 2005, Ms. Jean-Pierre was the only 

employee who failed to produce to Neiman Marcus the required 

original documentation verifying her employment eligibility. 

Summary 
 

42.  The direct evidence presented by Ms. Jean-Pierre is 

not sufficient to establish that Neiman Marcus discriminated 

against her on the basis of her national origin.  Ms. Wertz and 

Ms. Bennett were aware that Ms. Jean-Pierre was from Haiti 

residing in the United States, but the evidence establishes that 
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both Ms. Wertz and Ms. Bennett were concerned about her failure 

to produce any original documents as required for verification 

of employment eligibility and that Ms. Bennett talked to her 

about the seriousness of the issue and urged her to get the 

necessary document.  Ms. Jean-Pierre's testimony that 

Ms. Bennett told her she needed more documentation because she 

was a Haitian is unsupported by any other testimony or 

documentary evidence.  Finally, Ms. Moye, the person who 

directed Ms. Bennett to terminate Ms. Jean-Pierre, was not aware 

that she was born in Haiti. 

43.  Ms. Jean-Pierre's testimony that both Ms. Wertz and 

Ms. Bennett insisted she must provide a "Green Card" to verify 

her permanent residence is, likewise, unsupported by any other 

testimony or documentary evidence.  In any event, this evidence 

would not, of itself, establish that either Ms. Wertz or 

Ms. Bennett was motivated by the intent to discriminate against 

Ms. Jean-Pierre because she is Haitian.  The evidence presented 

is sufficient, however, to support an inference that Ms. Jean-

Pierre misunderstood the information she received from Ms. Wertz 

and Ms. Bennett and assumed that they were referring to an 

original Permanent Resident Card rather than an original 

document included on the "Lists of Acceptable Documents."6  

Ms. Jean-Pierre acknowledged in her testimony that, when 

Ms. Wertz told her she needed to verify her permanent residence, 
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she interpreted this to mean that she needed to get a 

replacement copy of her Permanent Resident Card.  Similarly, 

Ms. Jean-Pierre may have interpreted Ms. Bennett's statements 

that she needed to produce an original document as requiring 

that she produce a Permanent Resident Card. 

44.  The evidence presented by Ms. Jean-Pierre is 

sufficient to establish that Ms. Jean-Pierre is entitled to 

protection from employment discrimination on the basis of her 

national origin; that she was qualified for the position of 

sales associate with Neiman Marcus; and that she was subjected 

to an adverse employment action because she was terminated from 

her employment.  Ms. Jean-Pierre stated unequivocally in her 

testimony, however, that she did not know of any other person 

who failed to verify their employment eligibility that was 

allowed to work at Neiman Marcus.  She has, therefore, failed to 

establish a prima facie case of employment discrimination. 

CONCLUSIONS OF LAW 
 

45.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties thereto pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2005). 

46.  Section 760.10, Florida Statutes, part of the Florida 

Civil Rights Act of 1992, as amended, provides in pertinent 

part: 
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(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges or employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

47.  Florida courts routinely rely on decisions of the 

federal courts construing Title VII of the Civil Rights Act of 

1964, codified at Title 42, Section 2000e et seq., United States 

Code, ("Title VII"), when construing the Florida Civil Rights 

Act of 1992, "because the Florida act was patterned after 

Title VII."  Harper v. Blockbuster Entertainment Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998), citing, inter alia, Ranger 

Insurance Co. v. Bal Harbor Club, Inc., 549 So. 2d 1005, 1009 

(Fla. 1989), and Florida State University v. Sondel, 685 So. 2d 

923, 925, n. 1 (Fla. 1st DCA 1996). 

48.  Ms. Jean-Pierre has the burden of proving by a 

preponderance of the evidence that she was the victim of 

employment discrimination, and she can establish discrimination 

either through direct evidence of discrimination or through 

circumstantial evidence, which is evaluated within the framework 

of the burden-shifting analysis first articulated in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973).  See Logan 

v. Denny's Inc., 259 F.3d 558, 566-67 (11th Cir. 2001). 
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49.  "Direct evidence of discrimination is 'evidence which, 

if believed, would prove the existence of a fact [in issue] 

without inference or presumption.' . . . 'Only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate on the basis of [national origin] constitute direct 

evidence of discrimination.' . . . 'For statements of 

discriminatory intent to constitute direct evidence of 

discrimination, they must be made by a person involved in the 

challenged decision.’  . . .'Remarks by non-decision makers or 

remarks unrelated to the decision-making process itself are not 

direct evidence of discrimination.'”  Bass v. Board of County 

Comm'rs, Orange County, Florida, 256 F.3d 1095, 1105 (11th Cir. 

2001)(citations omitted). 

50.  Based on the findings of fact herein, Ms. Jean-Pierre 

has presented no persuasive direct evidence that she was 

discriminated against because of her national origin.  Ms. Moye 

was the person who directed Ms. Bennett to terminate Ms. Jean-

Pierre, and there is no evidence whatsoever that Ms. Moye was 

aware of Ms. Jean-Pierre's national origin.  Ms. Jean-Pierre's 

testimony that Ms. Bennett told her that she needed "more" 

documentation because she was Haitian is not persuasive.  

Finally, even if Ms. Bennett had told Ms. Jean-Pierre that the 

only document she could use to verify her employment eligibility 

was a Permanent Resident Card, such a statement may be contrary 
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to the information provided on the I-9 Form and the "Lists of 

Acceptable Documents," but it is not evidence that Ms. Bennett 

intended to discriminate against Ms. Jean-Pierre on the basis of 

her national origin. 

51.  In the absence of direct evidence of discrimination, 

Ms. Jean-Pierre must rely on the presumption set forth in 

McDonnell Douglas to establish a prima facie case of 

discrimination on the basis of national origin by showing that 

(1) she is a member of a protected class; (2) she suffered an 

adverse employment action; (3) she was qualified to do the job; 

and (4) she was treated differently than other, similarly 

situated Neiman Marcus employees.  See Haas v. Kelly Servs. 

Inc., 409 F.3d 1030, 1035 (8th Cir. 2005); Chapman v. AI 

Transp., 229 F.3d 1012, 1024 (11th Cir. 2000).  If Ms. Jean-

Pierre satisfies her burden of proving a prima facie case of 

discrimination on the basis of national origin, the burden of 

producing evidence then shifts to Neiman Marcus to produce 

evidence articulating "a legitimate, non-discriminatory reason" 

for terminating Ms. Jean-Pierre.  Id.  If Neiman Marcus, 

establishes a legitimate, non-discriminatory reason for 

terminating Ms. Jean-Pierre, Ms. Jean-Pierre must produce 

evidence to prove that the non-discriminatory reason offered by 

Neiman Marcus is pretext.  Jones v. School Dist. of 

Philadelphia, 198 F.3d 403, 410 (3d Cir. 1999). 
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52.  Based on the findings of fact herein, there is no 

dispute that Ms. Jean-Pierre is a member of a class of persons 

protected by Section 760.10, Florida Statutes; that she was 

qualified to work as a sales associate for Neiman Marcus; and 

that she was terminated from this position.  The first three 

elements of a prima facie case of employment discrimination have 

been satisfied.  Nonetheless, Ms. Jean-Pierre has failed to meet 

her burden of establishing a prima facie case of discrimination 

on the basis of national origin because she has presented no 

evidence that she was treated differently by Neiman Marcus than 

any other newly-hired employee. 

53.  Because Ms. Jean-Pierre has failed to establish a 

prima facie case of discrimination on the basis of national 

origin, Neiman Marcus is not required to produce evidence of a 

legitimate, non-discriminatory reason for terminating Ms. Jean-

Pierre. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

from an Unlawful Employment Practice filed by Nita Jean-Pierre 

on September 20, 2007. 
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DONE AND ENTERED this 29th day of February, 2008, in 

Tallahassee, Leon County, Florida. 

                    S 
                        ___________________________________ 
                        PATRICIA M. HART 
                        Administrative Law Judge 
                        Division of Administrative Hearings 
                        The DeSoto Building 
                        1230 Apalachee Parkway 
                        Tallahassee, Florida  32399-3060 
                        (850) 488-9675   SUNCOM 278-9675 
                        Fax Filing (850) 921-6847 
                        www.doah.state.fl.us 
 
                        Filed with the Clerk of the 
                        Division of Administrative Hearings 
                        this 29th day of February, 2008. 
 
 

ENDNOTES 
 
1/  It is noted that, in her Employment Complaint of 
Discrimination, Ms. Jean-Pierre identified both race and 
national origin as the bases for her complaint.  As set forth in 
the Preliminary Statement, Ms. Jean-Pierre did not include a 
claim of discrimination on the basis of race in her Petition for 
Relief from an Unlawful Employment Practice. 
 
2/  All citations to the Florida Statutes herein are to the 2005 
edition unless otherwise indicated. 
 
3/  This is synonymous with the Permanent Resident Card. 
 
4/  Ms. Bennett's testimony that she reviewed the application and 
mistakenly believed that Ms. Jean-Pierre was applying for a 
replacement Social Security card is not credited.  The document 
clear states at the top that it is an "Application to Replace 
Permanent Resident Card." 
 
5/  Ms. Jean-Pierre argued in her post-hearing submittal that 
Ms. Moye was aware of Ms. Jean-Pierre's national origin because 
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Ms. Bennett faxed Ms. Moye a copy of the I-90 Application to 
Replace Permanent Resident Card that Ms. Jean-Pierre had 
provided Ms. Bennett on November 5, 2005, and that this document 
indicated that she was born in Haiti.  The evidence establishes, 
however, that Ms. Bennett faxed Ms. Moye the I797C form, which 
does not include the country of Ms. Jean-Pierre's birth. 
 
6/  Ms. Jean-Pierre testified that she did not receive a copy of 
the "Lists of Acceptable Documents" or a copy of the I-9 Form 
"Instructions" when she was completing the I-9 Form.  She did, 
however, find a copy of the "Lists of Acceptable Documents" in a 
pile of papers she reviewed after her termination, and she 
conceded that she received the "Lists of Acceptable Documents" 
from Neiman Marcus "two or three weeks" after she began work.  
As a result, even if she were initially unaware that documents 
other than a Permanent Resident Card were acceptable to 
establish her employment eligibility, she knew or should have 
known that other original documents were also acceptable. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written 
exceptions within 15 days from the date of this recommended 
order.  Any exceptions to this recommended order should be 
filed with the agency that will issue the final order in 
this case. 
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