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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
STEVEN L. BOLES, 
 
     Petitioner, 
 
vs. 
 
SANTA ROSA COUNTY SHERIFF'S 
OFFICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-3263 

   
RECOMMENDED ORDER 

This cause came on for formal hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on September 27, 2007, in Milton, 

Florida. 

APPEARANCES 
 
 For Petitioner:  Steven L. Boles, pro se 
                  262 County Road 617 
                  Hanceville, Alabama  35077 
 

For Respondent:  Robert W. Evans, Esquire 
                  Allen, Norton & Blue, P.A. 
                  906 North Monroe Street, Suite 100 
                  Tallahassee, Florida  32308 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an act or acts of 

age discrimination against Petitioner by not selecting him for 

promotion to sergeant with the Santa Rosa County Sheriff's 

Office.  
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PRELIMINARY STATEMENT 

 Petitioner filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations ("FCHR") on 

September 13, 2006.  FCHR issued a Notice of Determination:  No 

Cause on June 15, 2007.  Petitioner filed a Petition for Relief 

with FCHR on July 13, 2007.  That Petition was referred to the 

Division of Administrative Hearings (Division) on July 18, 2007.  

An Initial Order was issued by the Division on that date 

followed by a Notice of Hearing and Order of Pre-hearing 

Instructions on August 20, 2007, setting the matter for hearing 

on September 27, 2007.  The hearing was conducted that day 

before the undersigned in Milton, Florida. 

At the hearing, Petitioner testified on his own behalf and 

offered Exhibits numbered 1 through 29 into evidence, all of 

which were admitted except Exhibits numbered 10, 15, 24, 26,  

and 29.  Respondent presented the testimony of Major Randy Steve 

Collier and Detective Earl Gene Griffin, III, and offered 

Exhibits numbered 1 through 5 into evidence.   

A Transcript was filed on October 15, 2007.  After the 

hearing, Petitioner and Respondent filed their Proposed 

Recommended Orders on October 25, 2007.   

References to statutes are to Florida Statutes (2006) 

unless otherwise noted.   
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FINDINGS OF FACT 

 1.  Petitioner, Steven L. Boles, was employed at the Santa 

Rosa County Sheriff's Office in April 2001 as a deputy sheriff. 

 2.  Petitioner's date of birth is June 15, 1958, making him 

approximately 47-48 years old at all times related to the 

promotion issues, which are the subject of this proceeding. 

 3.  Petitioner completed 34 college classes while a deputy 

sheriff and attained a Bachelor's Degree from Troy State 

University.  He was continuing his education towards a Master's 

Degree during the promotion period at issue. 

 4.  Petitioner had over 20 years' experience in the United 

States Air Force, during which his duties included managing a 

24-person flight, supervising, planning, administering, and 

executed law enforcement and security training for a 270-person 

unit.   

 5.  The Florida Department of Law Enforcement recognized 

Petitioner's qualifications as being equivalent to those 

required by the State of Florida for certified law enforcement 

officers. 

 6.  During Petitioner's time as a deputy sheriff, he worked 

one position besides his road patrol duties.  In 2003, he 

transferred to a property detective position where he served for 

almost a year.  When he did not receive training that he deemed 
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necessary to better perform his job, he transferred back to his 

road patrol position. 

 7.  Petitioner was certified as an all-terrain vehicle 

("ATV") instructor in April 2006. 

 8.  Petitioner did not serve in a supervisory capacity 

while employed by Respondent. 

 9.  Under Sheriff Wendell Hall's administration, the 

promotional process for sergeant and lieutenant was established 

in General Order D-017.  Applicants were ranked on an 

eligibility list based upon their scoring for specific criteria: 

advanced training courses, formal education, seniority, 

supervisory experience, written examinations, and an oral review 

board.  Sheriff Hall promoted from the top of the list in order 

of ranking. 

 10.  The Fraternal Order of Police ("FOP") is the 

bargaining agent for deputy sheriffs.  During collective 

bargaining negotiations in 2005, the FOP asked Sheriff Hall to 

change the promotional process to provide greater flexibility in 

promotions.  The FOP believes that the top-ranked applicant is 

not necessarily the best candidate for an available position. 

 11.  The sheriff and the FOP executed a collective 

bargaining agreement ("CBA") in 2005 to implement changes in the 

promotional process that would afford more flexibility.  
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Pursuant to Article 9 of the CBA, the parties agreed that 

General Order D-017 would be utilized in promotions. 

 12.  To effect the changes requested by the FOP, General 

Order D-017 was revised in December 2005.  The new policy 

continued to provide that applicants would be ranked based upon 

scoring for specific criteria, but added field training officer 

experience ("FTO") as a new category to be scored.  

Additionally, the policy provided that the division captains and 

department major would review the promotion roster and provide a 

written recommendation to the sheriff for promotion of 

candidates.  The sheriff would be provided with the top five 

names for one vacancy and one additional name for each 

additional vacancy. 

 13.  The new policy for promotion was provided to the FOP 

for review prior to its enactment.  Pursuant to the CBA, the FOP 

could request impact bargaining within ten days of receipt of 

the policy.  Because the FOP did not object to the policy, it 

became effective on December 26, 2005. 

 14.  The revised policy, General Order D-017, was provided 

to all members of Respondent, including Petitioner.  Petitioner 

was aware that the process had been changed to permit the 

division captains and the department major to make written 

recommendations for promotion. 
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 15.  Petitioner received a memorandum from Sheriff Hall on 

February 17, 2006, informing him of his eligibility to sit for 

the written promotion examination on March 22, 2006.  Petitioner 

learned in that memorandum that credit for training courses and 

formal education would not be given for anything that had not 

occurred and was not present in the training office on or before 

March 10, 2006. 

 16.  When vacancies for sergeant and lieutenant became 

available in 2006, the promotional process followed the revised 

policy.  Points were allocated to the applicants under the 

revised criteria, and the top 20 candidates were ranked. 

 17.  Major Steve Collier and Captains Jack Onkka and Jim 

Spencer met on May 26, 2006, pursuant to the newly-adopted 

policy, to review the applicants and make promotion 

recommendations to the sheriff.  Because there were six 

vacancies for sergeant, the top 10 names on the roster were 

reviewed. 

 18.  Petitioner was ranked number five on the roster. 

 19.  Major Collier and Captains Onkka and Spencer concluded 

that the primary consideration for the recommendations for 

sergeant and lieutenant would be the motivation and initiative 

displayed by the applicants while employed at the Sheriff's 

Office.  Believing that these qualities demonstrate the 

foundation of leadership, Collier, Onkka, and Spencer discussed 
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each of the applicants to determine who best exemplified these 

characteristics. 

 20.  Collier, Onkka, and Spencer recommended six applicants 

who were ranked in the top 10 of the promotional roster:  George 

Hawkins, Joseph Dunne, William Dunsford, Wayne Enterkin, Jerry 

Salter, and Todd Reaves.  Prior to the review by Collier, Onkka, 

and Spencer, three of these deputies were ranked higher in the 

roster than Petitioner and three of them were ranked lower. 

 21.  The reviewers selected these six deputies for 

promotion to sergeant because each had undertaken an assignment 

outside his normal duties or otherwise had distinguished himself 

in a manner that set him apart from the other candidates. 

 22.  George Hawkins, ranked number one on the roster, was 

recommended as a result of his field officer training 

experience.  Further, he performed as an acting supervisor when 

the shift sergeant was absent, which the reviewers deemed 

significant.  Field officer training was particularly valued by 

the reviewers because it required the deputy to serve as a front 

line supervisor for trainees as well as an instructor and 

mentor.  

 23.  Joseph Dunne also had performed field officer training 

and consistently volunteered for special operations projects 

that were after hours. 
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 24.  William Dunsford, although not a FTO, was a member of 

the hostage negotiation team and, pursuant to this assignment, 

was on-call 24 hours a day, seven days a week.  Similar to 

Dunne, Dunsford volunteered for special operations after hours.  

He particularly impressed Major Collier with noteworthy arrests 

and for his high level of professionalism and motivation. 

 25.  Wayne Enterkin was recommended as a result of his 

field officer training experience and his initiation of the drug 

court officers program, which involved juvenile offenders.  He 

particularly distinguished himself in the drug court program. 

 26.  Jerry Salter was recommended as a result of field 

officer training experience and his assignment to the special 

weapons and tactics ("SWAT") team.  As in the case of hostage 

negotiators, SWAT team members must undergo additional tactical 

training and are on-call 24 hours a day, seven days a week.  

They must also maintain a high level of physical fitness to 

participate in this unit. 

 27.  Todd Reaves was recommended because of his field 

officer training experience and his participation on the hostage 

negotiation team.  Reeves also made noteworthy arrests in the 

northern part of the county, which was not a particularly busy 

area.  Reeves had also received a lifesaver award for his 

extraordinary actions in providing care to a canine officer who 

was shot by a suspect. 
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 28.  Petitioner was not recommended because the reviewers 

were not aware of any activities and assignments that set him 

apart from the other candidates.  They were unaware of the fact 

that Petitioner had become certified as an ATV instructor, since 

that occurred on April 21, 2006, after the March 10, 2006, 

information deadline.   

 29.  The reviewing panel would not have given as much 

credit for Petitioner being an ATV instructor, even if his 

certification had occurred before March 10, 2006, since this 

activity did not require as much of a time commitment as a field 

training officer, hostage negotiation team member, or SWAT team 

member. 

 30.  The panel also passed over William Bass (ranked number 

two on the roster) and Christian Turcic (ranked number seven).  

Deputy Bass was deemed not particularly motivated and refused a 

transfer to a busier district when it was offered. 

 31.  Deputy Turcic was passed so he could complete his new 

assignment as a trainer of a new dog.  Once he completed his 

assignment, he received a promotion to sergeant in 

September 2006. 

 32.  The age of the candidates for promotion was not a 

topic discussed by the reviewing panel.  

 33.  Sheriff Hall promoted Deputies Dunne, Dunsford, 

Enterkin, Hawkins, Reeves, and Salter in June 2006.  He based 
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his decision to promote these deputies upon the recommendations 

of his staff without regard to their age. 

 34.  When Petitioner became aware of the identities of the 

promoted deputies, he tendered a brief letter of resignation, 

dated June 15, 2006, in which he stated that his total loss of 

faith in the administration caused the need for him to leave 

immediately. 

 35.  Petitioner followed the brief letter with an email to 

Sheriff Hall on June 16, 2006, in which he elaborated on his 

qualifications and justifications of why he should have received 

a promotion to sergeant.  Petitioner informed Sheriff Hall that 

he believed a "good-ol-boy system" was in place in the Santa 

Rosa County Sheriff's Office. 

 36.  In his letter and email resigning from Respondent, 

Petitioner made no mention of his age as a factor in his failure 

to be promoted to sergeant.   

 37.  Petitioner never inquired as to why he was not 

promoted.  He met with Sheriff Hall, who informed him that he 

could be considered for promotion at a later date and encouraged 

him to contact Major Collier. 

 38.  Petitioner never spoke with Major Collier regarding 

his failure to be promoted to sergeant. 
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CONCLUSIONS OF LAW 

 39.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.01 et seq., Fla. 

Stat.   

40.  The Florida Civil Rights Act of 1992 (the "Act") is 

codified in Sections 760.01 through 760.11 and 509.092, Florida 

Statutes.  "Because th[e] [A]ct is patterned after Title VII of 

the Civil Rights Act of 1964, 42 U.S.C. §2000e-2, federal case 

law dealing with Title VII is applicable."  Florida Department 

of Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st 

DCA 1991). 

41.  Petitioner is an "aggrieved person," and Respondent an 

"employer" within the meaning of Subsections 760.02(10) and (7), 

Florida Statutes, respectively.  Section 760.10, Florida 

Statutes, makes it unlawful for Respondent to discharge or 

otherwise discriminate against Petitioner based on an employee's 

disability. 

42.  Among other things, the Act makes certain acts 

"unlawful employment practices" and gives FCHR the authority, 

following an administrative hearing conducted pursuant to 

Sections 120.569 and 120.57, Florida Statutes, to issue an order 

"prohibiting the practice and providing affirmative relief from 

the effects of the practice, including back pay," if it finds 
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that such an "unlawful employment practice" has occurred.  

§§ 760.10 and 760.11(6), Fla. Stat.  

43.  The "unlawful employment practices" prohibited by the 

Act include those described in Subsection 760.10(1)(a), Florida 

Statutes, which provides as follows: 

It is an unlawful employment practice for an 
employer:  
 
(1)(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

44.  In the instant case, Petitioner has alleged that the 

Santa Rosa County Sheriff's Office committed such an "unlawful 

employment practice" when it acted with discriminatory intent 

based on his age by not promoting him to the rank of sergeant 

when, based upon the examination and scoring system, he was 

ranked fifth.  Six deputies out of the 20 ranked, were promoted 

to sergeant, three of whom were ranked higher than Petitioner, 

and three of whom were ranked lower. 

45.  At the administrative hearing held in this case, 

Petitioner had the burden of proving that he was the victim of a 

discriminatorily motivated action.  See Department of Banking 

and Finance Division of Securities and Investor Protection v. 

Osborne Stern and Company, 670 So. 2d 932, 934 (Fla. 1996) 
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("'The general rule is that a party asserting the affirmative of 

an issue has the burden of presenting evidence as to that 

issue.'"); Florida Department of Health and Rehabilitative 

Services v. Career Service Commission, 289 So. 2d 412, 414 (Fla. 

4th DCA 1974) ("[T]he burden of proof is 'on the party asserting 

the affirmative of an issue before an administrative 

tribunal.'"); and Mack v. County of Cook, 827 F. Supp. 1381, 

1385 (N.D. Ill. 1993) ("To prevail on a racially-based 

discriminatory discharge claim under Title VII, Mack must prove 

that she was a victim of intentional discrimination."). 

46.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001). 

47.  "[D]irect evidence is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor. . . .  

If an alleged statement at best merely suggests a discriminatory 

motive, then it is by definition only circumstantial evidence."  

Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  

Likewise, a statement "that is subject to more than one 

interpretation . . . does not constitute direct evidence."  

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 

1997). 
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48.  "[D]irect evidence of intent is often unavailable."  

Shealy v. City of Albany, Ga., 89 F.3d 804, 806 (11th Cir. 

1996).  For this reason, those who claim to be victims of 

discrimination "are permitted to establish their cases through 

inferential and circumstantial proof."  Kline v. Tennessee 

Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  

49.  No direct evidence of discrimination exists in this 

case.  A finding, if any, must be based on circumstantial 

evidence. 

50.  The burden of proof in discrimination cases involving 

circumstantial evidence is set forth in McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 802-03 (1973).  Federal discrimination 

law may be used for guidance in evaluating the merits of claims 

arising under Chapter 760, Florida Statutes.  Tourville v. 

Securex, Inc., 769 So. 2d 491 (Fla. 4th DCA 2000); Greene v. 

Seminole Electric Co-op., Inc., 701 So. 2d 646 (Fla. 5th DCA 

1997); Brand v. Florida Power Corp., 633 So. 2d 504 (Fla. 1st 

DCA 1994).   

51.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the "shifting 

burden framework established by the [United States] Supreme 

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. 

Ct. 1817, 36 L.Ed.2d 668 (1973) and Texas Dep't of Community 

Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L.Ed.2d 
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207 (1981)" is applied.  "Under this framework, the 

[complainant] has the initial burden of establishing a prima 

facie case of discrimination.  If [the complainant] meets that 

burden, then an inference arises that the challenged action was 

motivated by a discriminatory intent.  The burden then shifts to 

the employer to 'articulate' a legitimate, non-discriminatory 

reason for its action.  If the employer successfully articulates 

such a reason, then the burden shifts back to the [complainant] 

to show that the proffered reason is really pretext for unlawful 

discrimination."  Schoenfeld v. Babbitt, 168 F.3d at 1267 

(citations omitted). 

52.  In the instant case, Petitioner produced no direct 

evidence to support his claim that he had been the victim of 

intentional discrimination on the part of the Sheriff's Office.  

Petitioner, therefore, relied on circumstantial evidence to 

prove his claim. 

53.  To make out a prima facie case of age discrimination 

[based on circumstantial evidence] in a case of failure to 

promote, a complainant must show:  1) that he belongs to the 

protected class; 2) that he was qualified and applied for the 

promotion; 3) that despite his qualifications he was rejected; 

and 4) that the employer either ultimately filled the position 

with someone sufficiently younger to permit an inference of age 

discrimination or sought to promote less qualified employees who 
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are not members of the protected class.  Once the complainant 

has established a prima facie case of discrimination, the burden 

then shifts to the employer to articulate some legitimate, non-

discriminatory reason for the employee's rejection.  If the 

employer meets this burden of persuasion, the complainant must 

then establish that the employer's proffered reasons for the 

employee's rejection were pretextual.  Taylor v. Runyon, 175 

F.3d 861, 866 (11th Cir. 1999). 

54.  Petitioner has failed to establish a prima facie case 

of age discrimination.  While Petitioner established that he is 

greater than 40 years of age, that he was qualified for and 

applied for the promotion, and that he was rejected despite his 

qualifications; he failed to demonstrate that other, less 

qualified members of his protected class were promoted.  

Petitioner did not establish the age of the other deputies who 

were promoted.  Therefore, the record lacks evidence that other 

equally or less qualified employees under the age of 40 were 

promoted rather than Petitioner. 

55.  Even if Petitioner had established a prima facie case 

of discrimination, Petitioner did not prove age discrimination.  

The evidence supports Respondent's position that more qualified 

candidates, based upon their special duties and voluntary 

assignments, were promoted over him.  Clearly, Respondent 

presented legitimate, non-discriminatory reasons for its 
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promotion of the other deputies over Petitioner.  Petitioner 

failed to show that the stated reasons were pretextual and that 

the real reason for the denial of his promotion was his age. 

56.  In his letter and email resigning from Respondent, 

Petitioner states that his reasons for leaving is that he has 

lost faith in the Sheriff's Office and that he felt himself to 

be the victim of a "good-ol-boy" network.  In spite of this, 

Petitioner resigned of his own volition, even after being told 

by Sheriff Hall that he would be eligible to apply for promotion 

again when positions became available.  Sheriff Hall gave 

Petitioner no reason to believe that he would not be promoted in 

the future.  The evidence showed that another, lower-ranked 

deputy was promoted only a few months after the round of 

promotions that gave rise to this proceeding.  Had Petitioner 

taken the advice of Sheriff Hall, he might have achieved his 

promotion by the time this matter went to hearing.  Petitioner's 

resignation from the Santa Rosa County Sheriff's Office ensured 

that his promotion would not occur. 

57.  Based upon the evidence and testimony offered at 

hearing, the Santa Rosa County Sheriff's Office cannot be found 

to have committed the "unlawful employment practice" alleged in 

the employment discrimination charge, which is the subject of 

this proceeding.  Therefore, the employment discrimination 

charge should be dismissed.  
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that FCHR issue a final order finding 

Respondent not guilty of the "unlawful employment practice" 

alleged by Petitioner and dismissing Petitioner's employment 

discrimination charge.  

DONE AND ENTERED this 5th day of December, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of December, 2007. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Steven L. Boles 
262 County Road 617 
Hanceville, Alabama  35077 
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Robert W. Evans, Esquire 
Allen, Norton & Blue, P.A. 
906 North Monroe Street, Suite 100 
Tallahassee, Florida  32308 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WANDA HUTCHESON, 
 
     Petitioner, 
 
vs. 
 
ROBERT AND JUSTYN MACFARLAND 
AND SAND DUNE PROPERTIES, 
 
 Respondents. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-1087 

   
RECOMMENDED ORDER 

 
Pursuant to Notice, a formal hearing was held in this 

matter before Diane Cleavinger, Administrative Law Judge with 

the Division of Administrative Hearings, on August 6, 2007, in 

Pensacola, Florida. 

APPEARANCES 

     For Petitioner:  Melissa A. Posey, Esquire 
                      Melissa A. Posey, P.A. 
                      201 East Government Street, Suite 36 
                      Pensacola, Florida  32502 
 
     For Respondent:  Robert and Justyn MacFarland 
                      Sand Dune Properties 
                      7173 Blue Jack Drive 
                      Navarre, Florida  32566 
 

STATEMENT OF THE ISSUE 
 

Whether the Petitioner has been the subject of a 

discriminatory housing practice. 
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PRELIMINARY STATEMENT 

     In 2006, Petitioner filed a Charge of Discrimination with 

the Florida Commission on Human Relations (FCHR) claiming 

housing discrimination against her by the Respondents based on 

Petitioner’s mental disability.  Specifically, the charge 

alleged that Respondents discriminated against her when they 

withdrew their offer to renew the lease to her apartment and 

forcibly evicted her from the premises after the lease had 

terminated.  FCHR investigated the charge of discrimination.  On 

February 6, 2007, FCHR issued a finding of No Probable Cause on 

Petitioner’s claim.  Petitioner disagreed with FCHR’s findings 

and filed a Petition for Relief.  The Petition was based on the 

earlier Charge of Discrimination. 

     At the hearing, Petitioner testified in her own behalf and 

called eight witnesses to testify.  Petitioner also offered the 

deposition testimony of two witnesses and offered 41 exhibits 

into evidence.  Respondents offered seven exhibits into 

evidence. 

     After the hearing, Petitioner filed a Proposed Recommended 

Order on September 6, 2007.  Respondents filed a Proposed 

Recommended Order on September 4, 2007. 
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FINDINGS OF FACT 

     1.  Several years prior to 2007, Petitioner, Wanda 

Hutcheson, leased one side of a duplex apartment from LGMS.  The 

apartment was located on 3359 Greenbrier Circle, in Gulf Breeze, 

Florida.  During the time that LGMS owned the property, the 

property manager found her to be a responsible tenant who paid 

her rent on time.  Indeed, the manager felt that she had 

improved the look and value of the property because she had done 

extensive landscaping in her front yard.  The increase in value 

was not shown by the evidence. 

     2.  At the time, Petitioner’s landlord knew that she had a 

mental disorder known as Obsessive Compulsive Disorder (OCD).  

In part, the extensive yard work done by Petitioner was due to 

her OCD.  She regularly watered her yard with the shared 

sprinkler system that served both apartments in the duplex.  

However, the electricity for the water pump that operated the 

sprinkler system was hooked into the electrical system for the 

apartment adjoining Petitioner’s apartment.  The sprinkler 

system was operated by a switch located either by or in the 

electrical box for the adjoining apartment and the electrical 

box for her apartment.  Petitioner was frequently in the area of 

those boxes. 

     3.  Respondent, Sand Dunes Property, LLC (Sand Dunes), is a 

limited liability company owned and operated by Respondents, 
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Robert and Justin MacFarland.  In 2006, Sand Dunes purchased 

several parcels of rental property from LGMS, including the 

apartment leased by Petitioner. 

     4.  In February 2006, prior to Sand Dunes’ purchase of the 

property, the MacFarlands visited the premises they were about 

to purchase and met Petitioner.  At that time, Petitioner told 

the Respondents that she had OCD.  She neither requested nor 

indicated the need for any special accommodations from the 

Respondents regarding her lease.  The evidence did not show that 

the Respondents knew or were aware that OCD could be a 

disability that might significantly interfere with a person’s 

life activities.  To them, Petitioner did not seem mentally 

disabled and appeared able to carry out her daily activities.  

She appeared to live her life as any other person might.  In 

fact, among other things, Petitioner drove a car, occasionally 

worked cleaning houses, performed yard work, had the electrical 

part of her apartment’s sprinkler system transferred to her 

electrical system, paid her lease and cared for other people’s 

children. 

     5.  Around March 2006, subsequent to the purchase of the 

property by the Respondents, Peter Bouchard moved into the 

apartment next to Petitioner’s apartment.  Shortly after he 

moved in, Petitioner was watering her yard with the sprinkler 

system.  Mr. Bouchard saw her and turned off the sprinkler 
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system.  He told her he did not believe in watering the grass 

and that he did not want his yard watered.  He told her that as 

long as the pump was hooked to his electrical box that she could 

not use the sprinkler system since he was paying for the 

electricity used in its operation.  He suggested that she could 

have the pump transferred to her electrical box if she wanted to 

continue to use the system. 

     6.  Petitioner called Respondents and left a message about 

the need to transfer the electrical connection for the sprinkler 

system to her electrical box and to make sure it was alright for 

her to pay to have the system transferred.  The evidence did not 

show that she related the details of Mr. Bouchard’s actions to 

Respondent’s.  She did not receive a response to her message and 

eventually paid for the system to be transferred to her 

electrical box.  At some point, even though she did not own the 

sprinkler systems components, she removed the sprinkler heads 

from Mr. Bouchard’s side of the yard.  She capped the pipe where 

the heads had been and filled the hole.  She did not tell anyone 

that she had removed the sprinkler heads, but kept the sprinkler 

heads in her apartment. 

     7.  Additionally, during March 2006, Petitioner complained 

to Santa Rosa Animal Control about Mr. Bouchard’s two dogs being 

abused by him and barking.  She also complained about the two 

dogs of the neighbor who lived behind her, Jodi Henning.  Both 
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of these incidents were investigated by Animal Control and no 

abuse was discovered.  In fact, the dogs never barked or only 

barked for a short time when the investigator visited the duplex 

on two occasions.  Petitioner’s actions appeared to be in 

retaliation for Mr. Bouchard’s refusal to permit her to use the 

sprinkler system. 

     8.  Finally, at some point, Petitioner while on her front 

porch saw Mr. Bouchard’s son walking to his apartment.  She told 

the boy that she would cause Mr. Bouchard’s dogs to be removed 

for abuse and then would have him removed for the same reason.  

The comment upset both the boy and Mr. Bouchard. 

     9.  On April 3, 2006, Sand Dunes mailed a written offer to 

enter into a new lease with Petitioner.  The offer was made to 

Petitioner because her lease would terminate on May 30, 2006.  

The offer was conditioned upon an increase in the monthly rent 

on Petitioner’s apartment.  The offer stated, “Please let us 

know by May 1st of your decision so that we may set up an 

appointment to review and sign your new lease agreement.”  The 

intent of the letter’s language was to not be contractually 

bound until a new lease was signed by the parties.  There was no 

evidence that Respondents treated any other potentially 

continuing tenant differently. 

     10.  Around April 4, 2006, Mr. MacFarland left a message 

for Petitioner regarding a maintenance check on her apartment’s 
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air conditioner.  Petitioner returned the call and left a 

message that she could not be present at the time suggested and 

asked that the work be performed at another time. 

     11.  Petitioner received the written offer of renewal on 

April 5, 2006, and attempted to accept the offer by leaving a 

message on Respondent’s telephone.  After the first message, 

Petitioner left town to attend a family function out of state. 

     12.  Around April 6, 2006, air-conditioning maintenance 

checks were performed on nine of ten units owned by the 

Respondents in the Greenbrier area. 

     13.  Around April 6 or 7, 2006, Respondents were contacted 

by Mr. Bouchard.  Mr. Bouchard complained about Petitioner to 

the MacFarlands.  He told them that Petitioner had stolen the 

sprinkler heads out of his side of the yard and that she turned 

off the electricity to his apartment.  He showed them a 

photograph of the unlocked electrical box to his unit.  He also 

relayed to Respondents that Petitioner had repeatedly accused 

him of abusing his dogs, not properly vaccinating his dogs and 

had repeatedly reported him to Animal Control for animal abuse 

and barking dogs.  Apparently, Mr. Bouchard complained enough 

about Petitioner to Respondents to make them believe that 

Respondent was a particularly disruptive and vengeful tenant.   

     14.  At some point, Respondents became aware of Jodi 

Henning’s problems with Petitioner.  Ms. Henning lived in a 
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different complex from Petitioner.  However, her backyard 

adjoined Petitioner’s backyard.  She called the Sheriff's 

Department on Ms. Hutcheson on a few occasions for problems she 

had with Petitioner.  None of the incidents amounted to an 

arrest.  During an evening in March 2005, Ms. Henning’s dogs 

were inside with her.  They had not been outside.  Ms. Henning 

answered the door.  Petitioner, who was quite angry, complained 

about Ms. Henning’s dogs and told her that she had made an enemy 

of Petitioner and that she would make Ms. Henning’s life 

miserable.  Ms. Henning called the Sheriff’s Department.  The 

911 operator asked if Petitioner was drunk.  Ms. Henning said 

that Petitioner was not drunk, but just crazy and mean.  

Petitioner was told by law enforcement personnel that Santa Rosa 

County Animal Control should be contacted if she had an issue 

with a neighbor's dog.  She then filed a complaint with Santa 

Rosa County Animal Control about Ms. Henning’s dogs.  Petitioner 

made a similar complaint in April 2006.  Neither complaint was 

found to have merit by the investigator for Animal Control. 

     15.  Additionally, Ms. Henning felt that she could not go 

out in her yard without Petitioner coming out to watch her.  

Petitioner never engaged in any physically, aggressive behavior.  

However, Ms. Henning felt she became threatening to the point 

she was afraid. 
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     16.  Petitioner had told both Ms. Henning and Mr. Bouchard 

that she had OCD.  However, based on their observation of her, 

neither thought that Petitioner was disabled by her condition.  

They both thought that she was simply nosy and mean.  On the 

other hand, there were former neighbors who thought Petitioner 

was a nice person and a good neighbor.  However, the evidence 

did not demonstrate that these neighbors’ opinions were known to 

the Respondents during the time the offer to lease was 

outstanding. 

     17.  Mr. MacFarland obtained copies of "call reports" 

received by Animal Control regarding Ms. Henning and 

Mr. Bouchard's dogs.  Those reports consisted of complaints in 

March 2005 about Ms. Henning's two dogs, and in March 2006 

concerning Ms. Henning's two dogs and Mr. Bouchard's two dogs.   

     18.  On April 10, 2006, Respondents sent a letter on Sand 

Dunes' stationary revoking the earlier offer to lease her 

apartment after expiration of her lease.  Based on the 

Respondents limited knowledge about Petitioner during the time 

the offer to lease was outstanding, their conclusion was neither 

unreasonable nor discriminatory.  Thereafter, the Respondents 

were entitled to rely on the expiration of the lease by its 

terms and the peaceful return of the premises.   

     19.  Petitioner received the revocation letter around 

April  12, 2007, when she returned home from out of state.  No 
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explanation was given in the letter for the withdrawal of the 

offer to lease. 

     20.  Petitioner called Mr. MacFarland on the date she 

received the revocation letter.  She was very distraught and 

tearful.  During the long conversation, the only explanation 

Respondent recalled from Mr. MacFarland as to why Respondents 

withdrew their offer was that he did not like her.  Petitioner 

also was told to communicate with their lawyer, Keri Anne 

Schultz, Esquire. 

21.  Petitioner went to Ms. Schultz's law office to discuss 

the situation with her.  Ms. Shultz was not in the office. 

Petitioner was told by the receptionist that she could not wait 

in the office for Ms. Schultz to return.  Ms. Hutcheson wanted 

to write Ms. Schultz a note regarding renting the duplex.  

Mr. Bordelon, Ms. Schultz's partner, threatened to call the 

police if Petitioner remained at the office.  Petitioner left 

the office. 

22.  Thereafter, the only communication from the 

MacFarlands or their attorney was legal notices to vacate the 

premises.  Petitioner did attempt to send them information on 

OCD.  The evidence was not clear whether the Respondents 

received the information or reviewed it.   

23.  Petitioner refused to vacate the premises and an 

eviction action was filed in June 2006.  A hearing was held in 
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the Circuit Court in June and July of 2006.  By court order 

dated August 17, 2006, Respondents were awarded possession of 

the property on August 31, 2006, at 11:59 p.m.   

24.  Unfortunately, Petitioner, due to ill health, did not 

begin to vacate the premises until a few days prior to forcible 

removal.  She was not finished moving on September 5, 2006, five 

days after the Respondents were to be put in possession of the 

property.  The Respondents had the Sheriff’s Deputy remove 

Petitioner from the premises, telling her that she should have 

been out a long time ago.  The MacFarlands, with a little help 

from Mr. Bouchard, removed the rest of Petitioner’s possessions 

to the curb.  During the removal, the bottom of a box 

Mr. Bouchard was carrying came undone and some of the contents 

fell onto the pavement.  One jar of food was broken.  All of 

these events were very distressful to Petitioner. 

25.  Upon learning that she would be evicted, Petitioner 

began seeing Dr. Bingham in May 2006.  Eventually, she was 

involuntarily committed for a short time and has been seeing 

Dr. Bingham every two or three weeks for the last year.     

26.  The apartment remained vacant for several months after 

the eviction.  Eventually, Mr. Bouchard moved into the unit at a 

lower rate of rent than he paid for his old apartment but higher 

than the amount Petitioner would have paid if the new lease had 

taken effect.  
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27.  As indicated, between February 2006 and April 2006, 

Mr. and Mrs. MacFarland's only contact with Petitioner was a 

visit to her duplex apartment with the realtor selling the 

property and some voice mails exchanged between them concerning 

the sprinkler and air conditioning systems.  Respondents had 

little knowledge regarding Petitioner.  Even though the evidence 

demonstrates that Respondents could have acted more kindly and 

could have better informed themselves about the circumstances of 

Petitioner, there was no evidence that the withdrawal of the 

offer to renew was made based on an intent to discriminate 

against Petitioner because of her mental disability.  Therefore, 

the Petition for Relief should be dismissed. 

CONCLUSIONS OF LAW 

28.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

29.  Section 760.23, Florida Statutes (2001), part of 

Florida's Fair Housing Act, provides in pertinent part: 

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 

 
* * * 
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(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
 
(a)  That buyer or renter 

 
* * * 

 
(9)  For purposes of subsections (7) and 
(8), discrimination includes: 

 
* * * 

 
((b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

30.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondents violated the 

Florida Fair Housing Act.  See §§ 760.34(5) and 120.57(1)(j), 

Fla. Stat. (2001). 

31.  To establish a prima facie case of housing 

discrimination, Petitioner must show: 

a)  that she suffers from a handicap; 
 
b)  that Respondents knew of the handicap; 
 
c)  that an accommodation of the handicap 
was necessary to afford Petitioner an equal 
opportunity to use and enjoy the housing in 
question; and 
 
d)  Respondent refused to make such an 
accommodation. 
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Schanz v. Village Apartments, 998 F. Supp. 784, 791 (E.D. Mich. 

1998); U.S. v. California Mobile Home Park Mgmt Co., 107 F.3d 

1374, 1380 (9th Cir. 1997).  

32.  Section 760.22, Florida Statutes, provides in relevant 

part: 

(7)  "Handicap" means: 
 

(a)  A person has a physical or mental 
impairment which substantially limits one or 
more major life activities, or he or she has 
a record of having, or is regarded as 
having, such physical or mental impairment; 
or 
 
(b)  A person has a developmental disability 
as defined in s. 393.063. 

 
33.  "The Fair Housing Act defines 'handicap' to be 'a 

physical or mental impairment which substantially limits one or 

more of such person's major life activities’."  Elliott v. 

Sherwood Manor Mobile Home Park, 947 F. Supp. 1574, 1577.  This 

definition is virtually identical to those found in the federal 

Fair Housing Act, 42 U.S.C. Subsection 3602(h)(defining 

"handicap"); the Americans with Disabilities Act, 42 U.S.C. 

Subsection 12102(2)(A)(defining "disability"); and the 

Rehabilitation Act, 29 U.S.C. Subsection 705(9)(B)(defining 

"disability").  Under the term "handicap" or "disability," each 

of these laws provides relief only to a person with an 

impairment that substantially limits a major life activity.  See 
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§760.22(7), Fla. Stat.  Id. at 1577-78; see also Godwin v. 

State, 593 So. 2d 211, 215, 219 (Fla. 1992). 

34.  The United States Supreme Court has addressed the 

definition of "disability" in the context of a case brought 

pursuant to the Americans with Disabilities Act.  In Sutton v. 

United Airlines, 527 U.S. 471, 119 S.Ct. 2139, 2143, 114 L. Ed. 

2d 450 (1999), the Court held that "the determination of whether 

an individual is disabled should be made with reference to 

measures that mitigate the individual's impairment." 

35.  The Court in Sutton relied as well on the definitions 

of "substantially limits" and "major life activities" contained 

in the regulations of the Equal Employment Opportunities 

Commission, as follows: 

The term "substantially limits" means, among 
other things, "[u]nable to perform a major 
life activity that the average person in the 
general population can perform;" or 
"[s]ignificantly restricted as to the 
condition, manner, or duration under which 
the average person in the general population 
can perform that same major life activity"  
[Citation omitted.]  Finally, "[m]ajor 
[l]ife [a]ctivities means functions such as 
caring for oneself, performing manual tasks, 
walking, seeing, hearing, speaking, 
breathing, learning, and working."  
[Citation omitted.] 
 

Sutton, 119 S. Ct. at 2145. 

36.  The Court in Sutton observed that, in determining 

whether a person with a physical impairment is disabled under 
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the Americans with Disabilities Act, the proper inquiry is 

whether the person is substantially limited in one or more major 

life activities, when the impairment is corrected or mitigated 

through the use of medication or corrective devices.  According 

to the Court, the Americans with Disabilities Act requires that 

this determination be made for each individual with an 

impairment: 

A "disability" exists only where an 
impairment "substantially limits" a major 
life activity, not where it "might," 
"could," or "would" be substantially 
limiting if mitigating measures were not 
taken.  A person whose physical or mental 
impairment is corrected by medication or 
other measures does not have an impairment 
that presently "substantially limits" a 
major life activity.  To be sure, a person 
whose physical or mental impairment is 
corrected by mitigating measures still has 
an impairment, but if the impairment is 
corrected it does not "substantially 
limi[t]" a major life activity. 
 

Id. at 2146-47.  See also Albertson's, Inc. v. Kirkingburg, 527 

U.S. 555, 119 S. Ct. 2162, 2168, 144 L. Ed. 2d 518 (1999)(Error 

for lower court to hold that a "mere difference" in ability met 

the statutory definition: "By transforming 'significant 

restriction' into 'difference,' the court undercut the 

fundamental statutory requirement that only impairments causing 

'substantial limitat[ions]' in individuals' ability to perform 

major life activities constitute disabilities."). 
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     37.  In this case, Petitioner has failed to establish a 

prima facie case of discrimination in that she has failed to 

demonstrate that she is handicapped within the meaning of the 

Fair Housing Act.  The fact that she has OCD does not mean that 

she is handicapped for purposes of the Fair Housing Act.  Her 

OCD must impair her in some major life activity and that 

impairment must be significant.   

     38.  The evidence showed that Petitioner functioned fairly 

well in her life.  She got along with some neighbors and did not 

get along with others.  She drove, occasionally worked, cooked, 

cleaned, and solved problems that occurred in her life.  Indeed 

she handled the affects of her OCD fairly well.  There was no 

reason for the Respondents to assume that she was handicapped 

simply because she has OCD, no accommodation was requested and 

there was no duty to investigate her condition further prior to 

Respondents’ decision not to enter into a lease with Petitioner.   

Moreover, in this case, there was evidence to support the 

Respondents withdrawal of their offer to lease.  There were at 

least two neighbors complaining about the actions of Petitioner 

towards them.  At that point, Respondents were entitled to 

decide not to enter into a lease agreement with Petitioner once 

her current lease terminated.  After withdrawal of the offer to 

lease, Respondents could rely on the terms of the contract, 

peaceful vacation of the premises and to use Florida’s Landlord 
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Tenant Act to enforce their right to possession of the property.  

Since Petitioner has not established a prima facie case of 

discrimination, the Petition for Relief should be dismissed. 

RECOMMENDATION 
 

     Upon the foregoing Findings of Fact and Conclusions of Law, 

it is recommended that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 7th day of December, 2007, in 

Tallahassee, Leon County, Florida. 

 

S                                  
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of December, 2007. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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