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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SUSAN KIRBY, 
 
     Petitioner, 
 
vs. 
 
APPLIANCE DIRECT, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-3807 

   
RECOMMENDED ORDER 

 
 A duly-noticed final hearing was held in this case by 

Administrative Law Judge T. Kent Wetherell, II, on November 5, 

2007, in Viera, Florida. 

APPEARANCES 

 For Petitioner:  Mauricio Arcadier, Esquire 
  Allen & Arcadier 
  700 N. Wickham Road, Suite 107 
  Melbourne, Florida  32935 

 
 For Respondent:  Christopher J. Coleman, Esquire 

  Richard W. Riehl, Esquire 
  Schillinger & Coleman, P.A. 
  1311 Bedford Drive, Suite 1 
  Melbourne, Florida  32940 

 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice against Petitioner. 
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PRELIMINARY STATEMENT 

On July 24, 2007, the Florida Commission on Human Relations 

(Commission) issued a “no cause” determination on the employment 

discrimination complaint filed by Petitioner against Respondent.  

On August 21, 2007, Petitioner timely filed a Petition for 

Relief with the Commission. 

On August 22, 2007, the Commission referred the petition to 

the Division Administrative Hearings (DOAH) for the assignment 

of an Administrative Law Judge to conduct a hearing on the 

petition pursuant to Section 120.57(1), Florida Statutes.1  The 

referral was received by DOAH on August 24, 2007. 

The final hearing was scheduled for and held on November 5, 

2007.  At the hearing, Petitioner testified in her own behalf 

and presented the testimony Neina Blizzard, Cynthia Stebbins, 

and Sam Pak; and Respondent presented the testimony of Kit 

Royal, Guy Ruscillo, Carissa Howard, and Jeffrey Rock.  

Petitioner’s Exhibits 1 through 3 were received into evidence, 

as was Respondent’s Exhibit 1. 

No Transcript of the final hearing was filed.  The parties 

were given 10 days from the date of the hearing to file proposed 

recommended orders (PROs).  Petitioner filed a PRO on 

November 14, 2007.  Respondent filed a PRO on November 16, 2007.  

The PROs have been given due consideration. 
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FINDINGS OF FACT 

 1.  Petitioner is a white female. 

 2.  Petitioner worked as a salesperson at Respondent’s 

Melbourne store from April 2006 to September 2006.   

3.  Petitioner’s primary job duty was selling appliances to 

retail customers.  She also performed ancillary duties, such as 

tagging merchandise, cleaning and organizing the showroom floor, 

scheduling deliveries, and making follow-up calls to customers. 

 4.  Petitioner was not paid a salary.  Her income was 

solely commission-based.  She earned a total of $11,826.14 while 

working for Respondent, which equates to an average weekly gross 

pay of $537.55. 

 5.  Petitioner had several managers during the term of her 

employment.  She did not have a problem with any of her 

managers, except for Jeffrey Rock. 

 6.  Mr. Rock is a black male, and by all accounts, he was a 

difficult manager to work for.  He was “strict”; he often yelled 

at the salespersons to “get in the box”2 and “answer the phones”; 

and, unlike several of the prior managers at the Melbourne 

store, Mr. Rock held the salespersons accountable for doing 

their job. 

 7.  Petitioner testified that Mr. Rock "constantly" made 

sexual comments in the store, including comments about the size 

of his penis and his sexual prowess; comments about sex acts 
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that he wanted to perform on a female employee in Respondent’s 

accounting office, Ms. Miho; “stallion” noises directed at Ms. 

Miho; and a question to Petitioner about the type of underwear 

that she was wearing. 

8.  Petitioner’s testimony regarding the sexual comments 

and noises made by Mr. Rock was corroborated by Neina Blizzard, 

who worked with Petitioner as a salesperson for Respondent and 

who has also filed a sexual harassment claim against Respondent. 

 9.  Mr. Rock denied making any sexually inappropriate 

comments or noises in the store.  His testimony was corroborated 

by Guy Ruscillo and Carissa Howard, who worked as salespersons 

with Petitioner and Ms. Blizzard and who are still employed by 

Respondent. 

 10.  Petitioner and Ms. Blizzard testified that Mr. Rock 

gave favorable treatment to Ms. Howard and two other female 

salespersons with whom he had sexual relationships and/or who 

found his sexual comments funny.  Mr. Rock denied giving 

favorable treatment to any salesperson, except for one time when 

he gave a “house ticket”3 to Ms. Howard because she took herself 

off the sales floor for six hours one day to help him get 

organized during his first week as manager at the Melbourne 

store.  

11.  Ms. Howard is white.  The record does not reflect the 

race of the other two female salespersons -- Rebecca and Shanna 
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-- who Petitioner and Ms. Blizzard testified received favorable 

treatment by Mr. Rock, and the anecdotal evidence of the 

favorable treatment that they allegedly received was not 

persuasive. 

12.  Petitioner did not have any complaints regarding her 

schedule.  Indeed, she testified that Mr. Rock changed her 

schedule at one point during her employment to give her more 

favorable hours. 

13.  Petitioner’s testimony about other salespersons having 

sexual relationships with Mr. Rock and/or receiving favorable 

treatment from Mr. Rock was based solely upon speculation and 

rumor.  Indeed, Rebecca, one of the salespersons with whom Mr. 

Rock allegedly had a sexual relationship, was “let go” by Mr. 

Rock because of the problems with her job performance observed 

by Petitioner and Ms. Blizzard. 

14.  Petitioner’s last day of work was Saturday, 

September 30, 2006.  On that day, Petitioner came into the store 

with Ms. Blizzard at approximately 8:00 a.m. because, according 

to Petitioner, another manager had changed her schedule for that 

day from the closing shift to the opening shift. 

 15.  Mr. Rock confronted Petitioner when she arrived, 

asking her why she came in at 8:00 a.m. since he had put her on 

the schedule for the closing shift.  An argument ensued and 

Petitioner went into the warehouse in the back of the store to 
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compose herself.  When Petitioner returned to the showroom 

several minutes later, Mr. Rock was engaged in an argument with 

Ms. Blizzard. 

 16.  During the argument, Ms. Blizzard demanded a transfer 

to another store, which Mr. Rock agreed to give her.  Then, as a 

“parting shot,” Ms. Blizzard told Mr. Rock that he was a 

“racist” who was “prejudiced against white women.” 

17.  Ms. Blizzard testified that Mr. Rock told her that she 

was fired immediately after she called him a racist.  Petitioner 

testified that after Mr. Rock fired Ms. Blizzard, he asked her 

whether she wanted to be fired too.  Petitioner testified that 

even though she did not respond, Mr. Rock told her that “you are 

fired too.”  Then, according to Ms. Blizzard and Petitioner, 

Mr. Rock escorted them both out of the store. 

 18.  Mr. Rock denies telling Ms. Blizzard or Petitioner 

that they were fired.  He testified that they both walked out of 

the store on their own accord after the argument. 

19.  Mr. Rock’s version of the events was corroborated by 

Mr. Ruscillo, who witnessed the argument.  Mr. Ruscillo 

testified that he heard a lot of yelling, but that he did not 

hear Mr. Rock tell Ms. Blizzard or Petitioner at any point that 

they were fired. 

20.  Petitioner and Ms. Blizzard met with an attorney the 

Monday after the incident.  The following day, Petitioner gave 
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Ms. Blizzard a letter to deliver on her behalf to Respondent’s 

human resources (HR) Department. 

21.  The letter, which Petitioner testified that she wrote 

on the day that she was fired by Mr. Rock, stated that 

Petitioner “was sexually harassed and discriminated against 

based on being a white female by my manager, Jeff Rock”; that 

Petitioner “previously reported numerous incidents of this 

discrimination and sexual harassment to upper management”; and 

that she was fired “as a result of this discrimination and the 

refusal to put up with Mr. Rock’s sexual advancement.” 

22.  This letter was the first notice that Respondent had 

of Petitioner’s claims of sexual harassment or discrimination by 

Mr. Rock. 

 23.  Petitioner considers herself to be a very good 

salesperson, but Mr. Rock described her as an “average” 

salesperson.  Mr. Rock’s characterization of Petitioner’s job 

performance is corroborated by Petitioner’s acknowledgement that 

her sales figures were lower than those of at least Mr. 

Ruscillo, Ms. Blizzard, and Ms. Howard. 

24.  Petitioner complained to another manager, Al Sierra, 

about Mr. Rock’s management style at some point in mid-September 

2006.  She did not complain to Mr. Sierra or anyone else in 

Respondent’s upper management about the sexual comments 

allegedly made by Mr. Rock.  Indeed, as noted above, the first 
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time that Petitioner complained about the sexual comments 

allegedly made by Mr. Rock was in a letter that she provided to 

Respondent’s HR Department several days after she was fired and 

after she met with a lawyer. 

25.  Petitioner testified that she did not complain about 

the sexual harassment by Mr. Rock because he threatened to fire 

any salesperson who complained to upper management about the way 

that he ran the store and because she did not know who to 

complain to because she never received an employee handbook. 

26.  There is no evidence that Mr. Rock fired any 

salesperson for complaining about how he ran the store, and he 

denied making any such threats.  He did, however, acknowledge 

that he told the salespersons that they were all replaceable.  

Mr. Rock’s testimony was corroborated by Mr. Ruscillo and Ms. 

Howard, who were at the sales meetings where Petitioner and Ms. 

Blizzard claim that the threats were made. 

27.  The training that Petitioner received when she started 

with Respondent was supposed to include a discussion of 

Respondent’s policies and procedures, including its policy 

against sexual harassment.   

28.  The trainer, Kit Royal, testified that he remembered 

Petitioner attending the week-long training program and that the 

program did include a discussion of the sexual harassment policy 

and other policies and procedures.  Petitioner, however, 
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testified that no policies and procedures were discussed during 

the training program. 

29.  Petitioner was supposed to have received and signed 

for an employee handbook during the training program.  No signed 

acknowledgement form could be located for Petitioner, which is 

consistent with her testimony that she never received the 

handbook. 

30.  The fact that Petitioner did not receive the employee 

handbook does not mean that the training program did not include 

discussion of Respondent’s sexual harassment policies.  Indeed, 

Petitioner’s testimony that the training program did not include 

any discussion regarding salary and benefit policies (as 

Mr. Royal testified that it did) and that she was never told 

what she would be paid by Respondent despite having given up 

another job to take the job with Respondent calls into question 

her testimony that the sexual harassment policy was not 

discussed at the training program. 

31.  Petitioner was aware that Respondent had an HR 

Department because she met with a woman in the HR Department 

named Helen on several occasions regarding an issue that she had 

with her health insurance.  She did not complain to Helen about 

the alleged sexual harassment by Mr. Rock, but she did tell 

Helen at some point that Mr. Rock “was being an ass” and “riding 
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her,” which she testified were references to Mr. Rock’s 

management style not the alleged sexual harassment. 

32.  Petitioner collected employment compensation of $272 

per week after she left employment with Respondent. 

33.  Petitioner testified that she looked for jobs in 

furniture sales and car sales while she was collecting 

unemployment, but that she was unable to find another job for 

approximately three months because of the slow economy at the 

time.  She provided no documentation of those job-search efforts 

at the final hearing. 

34.  Petitioner is currently employed by Art’s Shuttle.  

She has held that job for approximately nine months.  Petitioner 

drives a van that takes cruise ship passengers to and from the 

airport.   

35.  The record does not reflect how many hours per week 

Petitioner works at Art’s Shuttle, but she testified that she 

works seven days a week and earns approximately $500 per week.  

No written documentation of Petitioner’s current income was 

provided at the final hearing. 

36.  Respondent has a “zero tolerance” policy against 

sexual harassment according to its president, Sam Pak.  He 

credibly testified that had he been aware of the allegations of 

sexual harassment by Mr. Rock that he would have conducted an 
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investigation and, if warranted, done something to fix the 

problem. 

37.  The policy, which is contained in the employee 

handbook, states that Respondent “will not, under any 

circumstances, condone or tolerate conduct that may constitute 

sexual harassment on the part of its management, supervisors, or 

non-management personnel.”  The policy defines sexual harassment 

to include “[c]reating an intimidating, hostile, or offensive 

working environment or atmosphere by . . . [v]erbal actions, 

including . . . using vulgar, kidding, or demeaning language . . 

. .”  Mr. Pak agreed that the allegations against Mr. Rock, if 

true, would violate Respondent’s sexual harassment policy. 

38.  The employee handbook includes a “grievance procedure” 

for reporting problems, including claims of sexual harassment.  

The first step is to bring the problem to the attention of the 

store manager, but the handbook states that the employee is 

“encouraged and invited to discuss the problem in confidence 

directly with Human Resources” if the problem involves the 

manager.  Additionally, the handbook states in bold, underlined 

type that “[a]nyone who feels that he or she . . . is the victim 

of sexual or other harassment, must immediately report . . . . 

all incidents of harassment in writing to your manager or the 

store manager, or if either person is the subject of the 

complaint, to the president.”  
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39.  Mr. Pak had an office at the Melbourne store.  He 

testified that he had an “open door policy” whereby employees 

could bring complaints directly to him.  The only complaint that 

Mr. Pak ever received about Mr. Rock was from another 

salesperson, Rod Sherman, who complained that Mr. Rock was a 

“tough manager.”  Mr. Pak did nothing in response to the 

complaint and simply told Mr. Sherman that different managers 

have different management styles. 

CONCLUSIONS OF LAW 

 40.  DOAH has jurisdiction over the parties to and subject 

matter of this proceeding pursuant to Sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes. 

41.  The Florida Civil Rights Act (FCRA), Part I of Chapter 

760, Florida Statutes, was patterned after Title VII of the 

federal Civil Rights Act, and case law construing Title VII is 

persuasive when construing the FCRA.  See Castleberry v. Edward 

M. Chadbourne, Inc., 810 So. 2d 1028, 1030 n.3 (Fla. 1st DCA 

2002). 

42.  Petitioner has the ultimate burden to prove her 

unlawful employment practice claims against Respondent.  See St. 

Mary's Honor Center v. Hicks, 509 U.S. 502, 511 (1993) 

(reaffirming the proposition that “the Title VII plaintiff at 

all times bears the ‘ultimate burden of persuasion.’"). 
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Racial Discrimination Claim 

 43.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice to “discriminate against 

any individual with respect to compensation, terms, condition, 

or privileges of employment, because of such individual’s race . 

. . .” 

 44.  To establish a prima facie case of racial 

discrimination, Petitioner must prove that (1) she belongs to a 

group protected by the FRCA; (2) she was qualified for the job 

from which she was discharged; (3) she was discharged; and (4) 

her former position was filled by a person outside of her 

protected class or that she was disciplined differently than a 

similarly-situated employee outside of her protected class.  See 

Jones v. Lumberjack Meats, Inc., 680 F.2d 98, 101 (11th Cir. 

1982); Scholz v. RDV Sports, Inc., 710 So. 2d 618, 623 (Fla. 5th 

DCA 1998); Cesarin v. Dillards, Inc., Order No. 03-037 (FCHR 

Apr. 29, 2003) (adopting the Recommended Order in DOAH Case No. 

01-4805, but clarifying what must be established as the first 

element of the prima facie case). 

45.  Petitioner failed to establish a prima facie case of 

racial discrimination.4  She presented no credible evidence that 

she was treated differently than any similarly situated non-

white employee.  Indeed, Ms. Howard, one of the employees who 
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Petitioner alleged was treated more favorably by Mr. Rock was 

also white. 

46.  Because Petitioner failed to present a prima facie 

case of racial discrimination, the burden never shifted to 

Respondent to proffer a non-discriminatory reason for 

Petitioner’s termination under the framework established in 

McDonnell Douglass Corporation v. Green, 411 U.S. 792 (1973).  

See St. Mary’s Honor Center, 509 U.S. at 510 n.3. 

Sexual Harassment Claim 

47.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice to “discriminate against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment, because of such individual's . . . 

sex . . . .” 

48.  Although Title VII and the FCRA do not mention sexual 

harassment, it is well-settled that both acts prohibit sexual 

harassment.  See Mendoza v. Borden, Inc., 195 F.3d 1238, 1244-45 

(11th Cir. 1999) (citing Harris v. Forklift Systems, Inc., 510 

U.S. 17, 21 (1993)); Maldonado v. Publix Supermarkets, 939 So. 

2d 290 (Fla. 4th DCA 2006). 

 49.  Petitioner alleges a hostile environment sexual 

harassment claim, which is a claim that is based on “bothersome 

attentions or sexual remarks that are sufficiently severe or 

pervasive to create a hostile work environment.”  Burlington 
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Industries, Inc. v. Ellerth, 524 U.S. 742, 751 (1998) 

(distinguishing hostile environment claims from quid pro quo 

sexual harassment claims). 

50.  In order to establish a hostile environment sexual 

harassment claim, Petitioner must prove: 

(1) the employee is a member of a protected 
group; (2) the employee was subjected to 
unwelcome sexual harassment, such as sexual 
advances, requests for sexual favors, and 
other conduct of a sexual nature; (3) the 
harassment was based on the sex of the 
employee; (4) the harassment was 
sufficiently severe or pervasive to alter 
the terms and conditions of employment and 
create a discriminatorily abusive working 
environment; and (5) that the employer knew 
or should have known about the harassment 
and took insufficient remedial action. 
 

Maldonado, 939 So. 2d at 293-94.  Accord Hadley v. McDonald’s 

Corp., Order No. 04-147 (FCHR Dec. 7, 2004). 

51.  The requirement that Petitioner prove that the 

harassment is sufficiently severe or pervasive ensures that the 

anti-discrimination laws do not become “general civility codes.”  

Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998).  This 

requirement is regarded “as crucial, and as sufficient to ensure 

that courts and juries do not mistake ordinary socializing in 

the workplace -- such as male-on-male horseplay or intersexual 

flirtation -- for discriminatory ‘conditions of employment.’”  

Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81 

(1998). 
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52.  The factors to be considered in determining whether 

the harassment is sufficiently severe or pervasive include: 

1) the frequency of the conduct; 2) severity of the 
conduct; 3) whether the conduct was physically 
threatening or humiliating; and 4) whether the conduct 
unreasonably interfered with the employee’s job 
performance. 

 
Maldonado, 939 So. 2d at 294.  Accord Hadley, supra. 
 
 53.  An employer can avoid liability for sexual harassment 

if “(1) it exercised reasonable care to prevent and correct 

promptly any sexual harassing behavior; and (2) the employee 

unreasonably failed to take advantage of any preventive or 

corrective opportunities.”  Baldwin v. Blue Cross/Blue Shield of 

Alabama, 480 F.3d 1287, 1303 (11th Cir. 2007).  See also 

Maldanado, 939 So. 2d at 297-98 (employer could not be found 

liable for sexual harassment where its “corrective action was 

immediate, appropriate, and reasonably likely to stop the 

harassment”). 

54.  Applying these standards to the facts of this case, it 

is determined that Petitioner failed to meet her burden to prove 

her sexual harassment claim.   

55.  First, the evidence is not persuasive that Mr. Rock 

made the sexually inappropriate comments attributed to him by 

Petitioner and Ms. Blizzard and, even if he did so, the fact 

that none of the other salespersons who testified at the final 

hearing ever heard him make such comments demonstrates that the 



 17

comments were not sufficiently severe or pervasive so as to 

create a hostile work environment. 

56.  Second, the evidence fails to establish that 

Respondent knew or should have known about the sexual 

harassment.  Therefore, its failure to do anything about the 

harassment was not unreasonable or inappropriate.   

57.  Third, Petitioner unreasonably failed to take 

advantage of corrective opportunities by not reporting the 

alleged sexual harassment by Mr. Rock to the HR Department, 

another manager, or Mr. Pak.  Petitioner’s testimony that she 

did not report the sexual harassment because she was afraid of 

retaliation by Mr. Rock is unpersuasive because that fear did 

not stop her from complaining to Mr. Sierra and Helen in the HR 

Department about Mr. Rock’s management style and the fact that 

he “was being an ass.” 

Retaliation Claim 

 58.  Section 760.10(7), Florida Statutes, provides that it 

is an unlawful employment practice to “discriminate against any 

person because that person has opposed any practice which is an 

unlawful employment practice under [the FCRA] . . . .” 

 59.  To establish a prima facie case for retaliation, 

Petitioner must demonstrate that (1) she engaged in a 

statutorily protected activity; (2) she suffered an adverse 

employment action; and (3) there is a causal relation between 
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the two events.  See Hinton v. Supervision International, Inc., 

942 So. 2d 986, 990 (Fla. 5th DCA 2006); Guess v. City of 

Miramar, 889 So. 2d 840, 846 (Fla. 4th DCA 2004).  With respect 

to the third element, Petitioner must only prove that the 

protective activity and the negative employment action “are not 

completely unrelated.”  See Rice-Lamar v. City of Ft. 

Lauderdale, 853 So. 2d 1125, 1132-33 (Fla. 4th DCA 2003). 

 60.  If Petitioner establishes a prima facie case, the 

burden shifts to Respondent to proffer a legitimate, non-

retaliatory reason for the adverse employment action.  See Rice-

Lamar, 853 So. 2d at 1132-33.  If Petitioner fails to establish 

a prima facie case, the burden never shifts to Respondent.  See 

Bartolone v. Best Western Hotels, Case No. 07-0496, 2007 Fla. 

Div. Adm. Hear LEXIS 338, at ¶ 59 (DOAH June 8, 2007), adopted, 

Order No. 07-045 (FCHR Aug. 24, 2007). 

 61.  Petitioner failed to establish a prima facie case of 

retaliation.   

62.  First, there is no evidence that Petitioner engaged in 

any statutorily protected conduct (as distinguished from 

complaints regarding Mr. Rock’s management style) prior to 

September 30, 2007, when, according to Petitioner, she was 

fired.  Indeed, Petitioner acknowledged that she did not 

complain about the alleged sexual harassment until after she was 

fired. 



 19

63.  Second, even if Petitioner’s complaints to Mr. Sierra 

or Helen in the HR Department regarding Mr. Rock’s management 

style could somehow be considered statutorily protected conduct, 

there is no evidence that Petitioner’s firing was in any way 

related to those complaints because Mr. Rock credibly testified 

that he was unaware of the complaints. 

Summary 

 64.  Petitioner is not entitled to any relief in this 

proceeding because, as discussed above, she failed to prove her 

claims. 

 65.  It is not necessary to reach the issue of damages 

because Petitioner failed to prove her claims.  See Bartolone, 

supra, FHCR Order No. 07-045, at 3. 

RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing the Petition for Relief with prejudice. 
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 DONE AND ENTERED this 26th day of November, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of November, 2007. 
 
 
ENDNOTES 

 
1/  All statutory references in this Recommended Order are to the 
2007 version of the Florida Statutes. 
 
2/  The “box” is an area at the front of the store where 
salespersons were stationed to meet customers as they entered 
the store. 
 
3/  A “house ticket” is a sale that is supposed to be credited to 
the store, rather than to a salesperson. 
 
4/  Petitioner conceded this issue in her PRO, which states (at 
page 1) that Petitioner “was unable to present evidence 
concerning Race discrimination, and as such, Race discrimination 
will not be addressed in this proposed finding submission.” 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LOYDA R. MICHAEL, 
 
     Petitioner, 
 
vs. 
 
DELTA HEALTH GROUP, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-3879 
          

   
RECOMMENDED ORDER 

 In accordance with notice this matter came on for formal 

administrative proceeding and hearing before P. Michael Ruff, 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings.  The hearing was conducted July 24, 

2007, in Pensacola, Florida.  The appearances were as follows: 

APPEARANCES 
 

       Petitioner:  R. John Westberry, Esquire 
  1308 Dunmire Street, Suite B 
  Pensacola, Florida  32504 
 
       Respondent:  Mark E. Levitt, Esquire 
  Allen, Norton & Blue, P.A. 
  324 South Hyde Park Avenue, Suite 101 
  Tampa, Florida  33606 
 

STATEMENT OF THE ISSUES 
 

 The issues to be resolved in this proceeding concern 

whether the Respondent committed an unlawful employment practice  
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by termination of the Petitioner for discriminatory reasons, 

based upon her national origin (Panamanian/Hispanic). 

PRELIMINARY STATEMENT 

 This cause arose when a Charge of Discrimination was filed 

by the above-named Petitioner with the Florida Commission on 

Human Relations (Commission) in which she alleged that she had 

been discriminated against by termination from employment, by 

Delta Health Group, Inc., the Respondent.  The Petitioner, in 

essence, alleged that she was terminated from her position as a 

certified nursing assistant based upon her national origin and, 

incorporated within that charge, are allegations that other co-

employees, similarly situated, who were not of her protected 

group (Panamanian/Hispanic) were given disparate and more 

favorable treatment for similar conduct.  The Commission 

investigated the matter and ultimately issued a "No Cause 

Determination" on August 28, 2006.  The Petitioner thereafter 

filed a timely Petition for Relief to contest the No Cause 

Determination and the matter was referred to the Division of 

Administrative Hearings and ultimately the undersigned 

Administrative Law Judge. 

 The cause came on for hearing as noticed on July 24, 2007, 

in Pensacola, Florida.  The Petitioner presented one witness, 

herself, and the Respondent presented four witnesses and nine 

exhibits.  The Petitioner's Exhibits one through seven and nine 
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were admitted into evidence and Respondent's Exhibit eight was 

excluded as irrelevant.  The Respondent moved for an award of 

attorney's fees and costs based upon Sections 120.595 and 

57.105, Florida Statutes (2006).  That motion is treated in the 

conclusions of law, infra.   

 Upon conclusion of the proceeding a transcript thereof was 

ordered and the parties elected to submit proposed recommended 

orders, requesting an extended period, 30-days post-transcript, 

for their submission, which was granted.  The Proposed 

Recommended Orders were timely filed and have been considered in 

the rendition of this Recommended Order. 

FINDINGS OF FACT 
 

 1.  The Petitioner is an Hispanic female of Panamanian 

origin.  She began working for the Delta Health Group, the 

Respondent, as a Certified Nursing Assistant (CNA) on or about 

May 5, 2000.  She was generally described by her supervisors as 

being a good worker. 

 2.  During times pertinent hereto, the Petitioner worked on 

an evening shift at the Respondent's nursing care facility.  One 

of the residents assigned to her care was L.M., an elderly 

person.  The Petitioner cared for Ms. M. for approximately one 

year. 

 3.  The Respondent is an employer with more than 15 

employees.  During times pertinent to this case it operated a 
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nursing care facility located in the vicinity of Destin, 

Florida, at which the Petitioner was employed as a CNA.  The 

Respondent, in its nursing facility operation, is closely 

regulated by the State of Florida, Agency for Health Care 

Administration and, as to its licensed personnel (CNA's, RN's, 

LPN's, etc.) are subject to licensure and practice standards and 

regulations of the Department of Health, Board of Nursing, etc.  

The operative regulations include, as to AHCA, requirements to 

report any incident involving harm or injury to a nursing home 

resident, as well as departures from nursing home operational 

regulation standards and nursing practice standards.  There are 

extensive charting and record- keeping requirements with regard 

to all care and incidents involving residents.  

 4.  On or about the evening of January 2, 2006, the 

Petitioner was caring for Ms. M., when Ms. M. told her she 

wanted to wear some earrings that her grandson had given her.  

She asked the Petitioner to help her place the earrings in her 

ears.  The Petitioner asked Ms. M. if her ears had been pierced 

and Ms. M. apparently told her that they had been.  The 

Petitioner put the earrings in Ms. M.'s ears as requested.  One 

went in easily, but the left earring felt somewhat tight.  Ms. 

M. wore the earrings to dinner that night. 

 5.  At bedtime, the Petitioner asked her if she wanted to 

remove the earrings, but Ms. M. wanted to keep them in.  She did 
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ask the Petitioner to remove the earring from her left ear and 

purportedly asked her to put a string through the hole.  The 

Petitioner maintains that the pierced hole in Ms. M.'s left ear 

was not opened well enough, and was "clogged-up and dirty." 

 6.  The Petitioner concedes that she put a string through 

Ms. M.'s left ear by tying it to the left earring and passing 

the string through the hole, through use of the earring, as 

Ms. M. purportedly requested.  The evidence is conflicting 

somewhat on this.  The Respondent's version of events, it 

purports to have gleaned from Ms. M., was to the effect that the 

Petitioner used a needle which she sterilized with a cigarette 

lighter before passing it through Ms. M.'s ear with the string.  

The Respondent relies on the out-of-court statement purportedly 

made by Ms. M., the resident, to its investigating personnel 

concerning the facts surrounding the piercing (or not) of the 

ear in question, how the string was inserted, and for what 

purpose.  A hearsay objection was raised about testimony which 

relied on this statement and the Respondent relies on the 

hearsay exception for elderly or disabled adults contained in 

Section 90.803(24), Florida Statutes.1/  

 7.  Starla Lindaas, LPN, came on duty on January 3, 2006, 

and noticed the string in Ms. M.'s left earlobe.  Ms. Lindaas 

stated that Ms. M. told her that the Petitioner had pierced her 

ears.  When she examined Ms. M.'s ears, however, she did not 
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notice any redness, irritation, discharge or other issues 

indicating that any medical problem was occurring. 

 8.  The Risk Manager, Connie Hamilton, knew of and 

investigated the so-called ear piercing incident, but did not 

report it to the Department of Children and Family Services, or 

the Agency for Health Care Administration, because the 

Petitioner caused no abuse, neglect, or harm to the resident, 

nor did she intend to do so.   

 9.  The Petitioner was interviewed during the investigation 

of the incident by the Respondent, on January 3, 2006.  The 

Petitioner related the version of events concerning the ear 

issue as first described above.  The resident, Ms. M., 

purportedly described them to the Respondent's supervisory 

personnel as involving the Petitioner "piercing" her ear or 

ears, by the use of a needle for piercing of her earlobe, 

inserting the string, or both.  CNA's are allowed to place 

earrings in pierced earlobes for residents, if the ears are 

already pierced.  They are not authorized, and it is beyond 

their scope of practice, to carry-out ear piercing, however.  In 

any event, the Respondent elected to rely on the version of 

events related by the resident in her statement, which therefore 

amounted, in the view of the Respondent, to the Petitioner 

acting beyond the scope of her CNA practice.  She was therefore 

terminated from her employment on January 3, 2006.   
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 10.  The Petitioner's salary at the time of her termination 

was $31,825.14 annually.  During the year of her termination, 

after her termination, she earned from part-time employment 

$5,513.28 and also received $6,999.00 in unemployment 

compensation benefits. 

 11.  The Petitioner adduced testimony concerning a number 

of instances of what she maintains were disparate treatment 

occurrences, which she claims amount to national origin 

discrimination against her status as a Panamanian.  She, in 

essence, claims that the comparator employees, who were all 

white, or non-Hispanic, were treated disparately by being 

treated more favorably in purportedly similar instances of 

employee misconduct and discipline.  This testimony applies to 

both one element of her prima facie case of discrimination based 

upon national origin, regarding disparate treatment as compared 

to other employees not of her protected classification, as well 

as to an attempt to establish an ongoing pattern or 

pervasiveness of discrimination against Hispanics, as it relates 

to her attempt to establish discriminatory intent or motivation 

underlying the employment action of which she complains.  This 

evidence relates to her ultimate burden of persuasion and her 

burden to show that the employer's reasons were pretextual.   

 12.  In this connection, in May 2004, the Petitioner was 

reprimanded ("written-up") for cutting a resident's hair, some 
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three months after the event.  She maintained that the nurse 

supervising her asked her to cut the resident's hair.  She was 

written-up for cutting the resident's hair, because it is 

against policy at the Respondent's facility and beyond the range 

of practice for a CNA.  A beautician is used for all haircutting 

and similar cosmetic duties at the facility.  The Petitioner 

maintains that one Megan Teibo, a white female, also cut a 

resident's hair.  The Petitioner states that she reported 

Ms. Teibo to her supervisors, and to the facility's management, 

but that Ms. Teibo was not disciplined.  

 13.  The Petitioner also contends that it was common 

practice for employees to be tardy arriving at work for their 

shift because of the very heavy traffic between Ft. Walton and 

Destin, the location of the Respondent's facility.  She 

testified that it was routine for employees to call ahead and 

inform the supervisors that they would be late for work.  The 

Petitioner maintains that she had to do this a number of times 

and yet she was written-up for being tardy, while other 

employees who are white were not so reprimanded.  Additionally, 

in February 2004 she was out sick for six days.  She had a 

doctor's excuse justifying her missing work for illness.  When 

she returned to work, however, she contends she was written-up 

by the administrator and that four or five non-Hispanic 

employees who where out sick for six or seven days were not 
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written-up.  Additionally, Sandy Port, a nurse, was out sick and 

had a doctor's excuse and was not purportedly written-up.   

14.  The Respondent's witnesses maintain that all 

employees, regardless of race or national origin, etc., were 

treated the same.  If they were tardy they were counseled or 

written-up depending on the situation and the same was true if 

they were absent from work.  They were counseled or "written-up" 

depending on the circumstances such as repetitiveness and 

severity.   

15.  In this connection, the Petitioner only testified to 

these matters based upon her own opinion and undocumented, 

uncorroborated conversations she maintained she had with her co-

workers, thus purportedly learning that those others who were 

absent or tardy were not reprimanded or disciplined for it.  She 

offered no evidence, as for instance, obtained through discovery 

of the Respondent's employee records, that any non-Hispanic, 

non-Panamanian employees were treated differently for similar 

conduct involving tardiness (magnitude or degree, etc) and were 

treated more favorably.  The same is true with regard to the 

category of absences from work for sickness or other reasons.  

Thus the record testimony in favor of the Petitioner is only the 

Petitioner's own unsupported opinion concerning these matters.  

The testimony adduced by the Respondent demonstrates that the 

Petitioner could not have known directly of any circumstances or 
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details regarding the other employees' disciplinary situations 

regarding their tardiness or absence records, because she had no 

access to their records.  Thus her testimony is only based on 

her own subjective opinion and, at most, out-of-court hearsay 

declarations by non-present, non-appearing, declarants.   

 16.  In July 2004, according to the Petitioner, the 

Respondent's facility needed CNA's to work the morning shift, 

which was shorthanded.  The Petitioner asked her administrator 

if she could move from the evening shift to the morning shift 

and he told her that there were no openings at that time.  She 

contends that white, non-Hispanic employees were, however, 

allowed to move to those positions, while she was not. 

 17.  In June or July of 2005, Caroline Gatewood, a resident 

of the Respondent's facility, suffered a fall.  Nurse Toni 

Acosta grabbed her or picked her up without doing an assessment.  

She started pushing the resident, apparently trying to get her 

back to her room according to the Petitioner.  The incident was 

reported to the Director of Nursing, and Ms. Acosta was 

suspended for several days during an internal investigation 

conducted by the Director of Nursing.  The results of that were 

reported to the Agency for Health Care Administration.  

Ultimately, however, the nurse was determined to have not been 

at fault, and was restored to duty and paid for the days she had 
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been suspended without pay.  Thus no discipline was actually 

imposed against her.   

18.  The Petitioner maintained that about one month after 

that incident nurse Acosta was accused of verbally abusing the 

same resident, but no action was taken against her.  Ms. Acosta 

is a white female.  The Petitioner merely stated her opinion or 

her subjective, hearsay-based knowledge regarding the situation, 

and had no corroborative evidence to show that Ms. Acosta was 

actually determined to have been guilty of any misconduct about 

either the pushing incident or the alleged verbal abuse one 

month later.  Thus, it was not persuasively established that 

Ms. Acosta was disparately and more favorably treated than the 

Petitioner.  In fact, it was not shown that the employees, 

Acosta and the Petitioner, were similarly situated, by 

committing similar purported acts of misconduct, concerning 

which they were allegedly disparately disciplined, or not 

disciplined, for that matter.  

 19.  In March 2005, the Petitioner was verbally accosted by 

a cook at the facility by the name of Mark.  He apparently 

became angry and yelled at the Petitioner, using obscenities 

directed at her.  She reported the conduct to the Assistant 

Director of Nursing, the Director of Nursing, and the 

Administrator.  She maintains that no action was taken against 

the cook.  Here again she is testifying of her own subjective 
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knowledge or belief.  She did not establish that she was aware 

of all facts concerning whether counseling or other disciplinary 

action may have been taken against the cook.  In any event, even 

if no action was taken, it was not established that the 

Respondent condoned such conduct or allowed it to recur, once 

the Respondent knew of it.  Such an isolated incident does not 

constitute the condonation of discriminatory conduct by a co-

employee, on the part of a supervisor.   

 20.  Finally, in October 2005 the Petitioner had to go to 

Panama for several weeks for the funeral of her father and her 

brother.  When she returned to work she maintains that she was 

written-up for a tardy instance "for three minutes," which 

occurred approximately a month before that.  She maintains that  

employees "Todd," "Shauna," "Art," and "Deena" had come to work 

late and were not written-up.  Here again this is her 

unsupported, subjective opinion without reference to any 

documentation from the Respondent's employee records, for 

instance.  In fact, witness Nicole Coffield, for the Respondent, 

rebutted this testimony by establishing that these employees, 

indeed, were disciplined for their tardiness.  Moreover, it was 

not shown that their degree or repetitiveness of tardiness, or 

the other circumstances surrounding it, were the same or similar 

to the Petitioner's.  It was thus not established that these 

purported comparator employees indeed were similarly situated to 
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the Petitioner in the circumstances of their conduct and any 

discipline (or the degree thereof).   

 21.  Additionally, the Petitioner recounted an instance in 

which she was accused of stealing cash donations, and was 

suspended for several days.  She was accused of taking a 

"donation bucket" from a nurses station, and the money it 

contained, for her personal use.  The matter was investigated 

and the Respondent concluded it by accepting the Petitioner's 

explanation.  She had taken the money, with her supervisor's 

approval, to buy flowers or a gift for a co-worker, who was 

absent and gravely ill.  The Petitioner was exonerated by the 

Respondent, restored to duty, and paid for the days she was 

suspended.  The suspension during the pendency of the 

investigation was a routine practice according to the 

Respondent's established, normal policy concerning disciplinary 

procedures. 

 22.  In summary, the Petitioner admitted putting the string 

through the resident's ear and that she did not ask her 

supervisor for permission.  The Respondent investigated the 

report purportedly made by Ms. M., the resident.  The 

investigation was conducted by the Director of Nursing, the Risk 

Manager, and the Director of Human Resources.  The Petitioner 

was suspended pending the results of the investigation, 

according to the Respondent's regular stated policy.   
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23.  In its investigation the Respondent determined to 

accept the version of events attributed to the statement or 

statements of Ms. M., the resident, as corroborated by the 

testimony of Ms. Lindaas, the LPN.  Whether or not the 

resident's statement was true and whether or not it is 

inadmissible hearsay, the Respondent established that it relied 

upon that report in deciding the outcome of its investigation.  

Since the Respondent relied on the statement after corroborating 

it by Ms. Lindaas's reporting of the events, it established that 

it had a reasonable basis at the time for believing that the 

relevant events involving the Petitioner occurred in that way. 

 24.  The Respondent thus determined that the Petitioner had 

departed from the proper practice and appropriate conduct of a 

CNA and that this was a "category one offense" under the 

Respondent's corporate polices and disciplinary procedures.  A 

category one offense requires suspension pending an 

investigation, and then either termination, or restoration of 

employment, with payment for the suspended period of time, 

depending on whether the allegations are determined true or not.  

In this instance, based largely on Ms. M.'s statement, 

corroborated by the statements of other personnel, who had 

observed or conversed with Ms. M., the Respondent determined 

that the Petitioner had not merely placed the earrings in the 

resident's ear, but had actually pierced the resident's ear with 
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a needle.  This was an inappropriate departure from the 

standards of conduct and practice of a CNA, which the Respondent 

established was a category one violation in its disciplinary 

policy, for which she was therefore terminated.  

CONCLUSIONS OF LAW 

     25.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2006). 

26.  Section 760.10(1)(a), Florida Statutes (2006), 

provides that: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or fail or refuse to hire 
any individual or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges or employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

27.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act," is essentially a reflection of Title VII of the 

Federal Civil Rights Act of 1964.  Florida courts have therefore 

used the same analysis when considering claims under the Florida 

Act as is used in decisions employed in resolving claims under 

Federal Title VII.  See Harper v. Blockbuster Entertainment 

Corp., 139 F.3d 1385, 1387 (11th Cir. 1998); Castleberry v. 

Chadbourne, Inc., 810 So. 2d 1028 (Fla. 1st DCA 2002). 
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28.  In order for the Petitioner to establish a prima facie 

case of national origin discrimination under Title VII or 

Chapter 760, Florida Statutes, she must prove that:  1)  she is 

a member of a protected class (Panamanian national origin; 

Hispanic); 2) that she was qualified for her former position of 

CNA; 3) that she suffered an adverse employment action; and 4) 

that she was either replaced by a person outside her protected 

class or was treated less favorably than a similarly situated 

individual outside her protected class (that is a person 

similarly situated in terms of the conduct that person committed 

when compared to the conduct and other circumstances of the 

Petitioner's disciplinary situation).  See St. Mary's Honor 

Center v. Hicks, 509 U.S. 502, 526 (1993). 

29.  The Petitioner is a member of a protected class by 

virtue of her Panamanian national origin and Hispanic ethnic 

category.  There is no question also that she suffered an 

adverse employment action because the Respondent terminated her 

for the incident in question.  She also demonstrated that, aside 

from the incident at issue, that she was generally qualified and 

performed adequately in the position as CNA.  Thus, the 

establishment of her prima facie case, in essence, depends on 

whether she demonstrated the fourth element referenced above, 

that she was either replaced by a person outside her protected 

class after her termination, or that she was treated less 
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favorably, in a disciplinary sense, from individuals outside her 

protected class who were similarly situated in terms of the 

conduct they may have committed when compared to that for which 

the Petitioner was disciplined. 

30.  In this regard, concerning the specific conduct 

involved in the alleged ear-piercing incident, there was no 

other comparator employee shown to have committed similar 

conduct, involving a departure from practice standards, who was 

disparately disciplined.  There was no evidence to show that the 

Petitioner was replaced by a new employee from outside her 

protected category. 

31.  In view of the reasons delineated in the above 

findings of fact concerning the Petitioner's lack of knowledge 

of sufficient of the circumstances and details of the other 

employees' instances of absence or tardiness, or concerning the 

alleged hair cutting incident by another employee, and so forth, 

it has not been shown that the other employees subjectively 

referenced in the Petitioner's testimony, concerning her opinion 

that they received more favorable, disparate treatment, were in 

fact similarly-situated comparative employees.  Thus, in the 

final analysis, the above-referenced fourth element of the 

Petitioner's prima facie case has not been persuasively 

established. 
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32.  Even had a prima facie case been established, the 

Respondent advanced a legitimate, non-discriminatory business 

reason for the employment action taken.  Argument was made that 

the statement by the resident, Ms. M., was hearsay and 

inadmissible and, as referenced in the above endnote, the 

hearsay exception contained in Section 90.803(24), Florida 

Statutes, does not apply to such attempted evidential use of Ms. 

M.'s statement.  The fact remains, however, that the Respondent 

could still rely, in the employment decision, upon that 

statement and the observances and the reporting of Ms. M.'s 

version of events by the co-employee or supervisor.  It was 

based on this type of reporting and statement during its 

investigation that the Respondent arrived at a good-faith belief 

that the events had actually occurred as Ms. M. purportedly 

related them (involving actual ear piercing instead of mere 

insertion of the earring and the string in "already pierced" 

ears).  Put another way, even though Ms. M.'s statement and the 

statements of certain witnesses relying on it and testifying at 

hearing, might be hearsay, the statements still served at the 

time of the termination decision as a reasonable basis for the 

employer's decision concerning the investigation and the 

termination.   

33.  If the employer establishes a legitimate, non-

discriminatory reason for the adverse employment action (in 
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effect that it reasonably believed that the Petitioner departed 

from the requirements of practice of a CNA by using a needle and 

actually piercing the resident's ears) then the burden shifts 

back to the employee to show that the purported non-

discriminatory reason is not the real reason for the employment 

action, but really was a pretext for discrimination.  See Combs 

v. Plantation Patterns, 106 F.3d 1519, 1528 (11th Cir. 1997).  

In the face of a legitimate, non-discriminatory reason for the  

termination, the Petitioner must introduce probative evidence 

showing that the asserted reason is merely a pretext for 

discrimination.  Brooks v. County Commission, 446 F.3d 1160, 

1163 (11th Cir. 2006).  In proving pretext "a plaintiff is not 

allowed to recast an employer's proffered non-discriminatory 

reasons or substitute her business judgment for that of the 

employer.  Provided that the proffered reason is one that might 

motivate a reasonable employer, an employee must meet the reason 

head-on and rebut it, and the employee cannot succeed by simply 

quarreling with the wisdom of that reason."  Carter v. Diamond 

Back Golf Club, Inc., 2006 WL 229304, 6 (M.D. Fla. 2006) 

(quoting Chapman v. A1 Transport, 229 F.3d 1012, 1037 (11th Cir. 

2000).  The issue is not whether the employment decision was 

prudent, or even fair, to the employee in question, but rather 

whether an unlawful discriminatory animus motivated the employer 
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in making the decision.  See Damon v. Flemming Supermarkets of 

Florida, Inc., 196 F.3d 1354, 1361 (11th Cir. 1999). 

34.  Put another way, it does not matter whether the 

Petitioner was actually innocent of the charges placed against 

her by her employer in arriving at the termination decision.  

The relevant inquiry rather is whether the Respondent reasonably 

believed that she engaged in those acts which led to the adverse 

employment action.  "An employer who fires an employee under the 

mistaken but honest impression that the employee violated a work 

rule is not liable for discriminatory conduct."  Id. at 1363.  

The employer need not prove the underlying facts, only that it 

honestly and reasonably believed that the misconduct had been 

engaged in by the Petitioner.  Thus the resident's statements 

even if hearsay, are still such that the Respondent could rely 

on in reaching its decision.  Thus, the hearsay argument 

concerning the resident's statement in this case is immaterial 

in terms of arriving at a decision as to whether a legitimate, 

non-discriminatory reason has been established by the 

Respondent, because the hearsay statement does not have to be 

admitted for purposes of establishing the truth of the 

statement, but rather only that it was the primary motivating 

factor for the employer's decision. 

35.  The Respondent demonstrated that it followed its 

stated policies in good faith by conducting an investigation.  
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The Respondent's investigation showed that the resident reported 

that the Petitioner pierced her ear.  The investigation further 

showed that, when the LPN on duty examined the resident, she had 

a string through her ear.  The Petitioner admitted that she put 

the string through the resident's ear.  The Petitioner asserted 

that the resident asked her to put the earring in her ear.  The 

Petitioner did not ask permission from her supervisor before 

placing the string in the resident's ear.  Standing alone, that 

omission is a violation of the Respondent's policy.  Based upon 

the statements from staff, the examination of the resident, and 

conversation with the Petitioner, the Respondent, in its 

investigation, reasonably concluded that the Petitioner had 

actually pierced the resident's ear.  Moreover, the Respondent 

reasonably concluded that the Petitioner violated corporate 

policy and acted outside the scope of a CNA's practice.  This 

was the sole reason for the termination, and, as the Petitioner 

offered no persuasive evidence regarding pretext, her claim of 

discrimination must fail.  

36.  Although the instances cited in the Petitioner's 

evidence:  concerning being disciplined for tardiness and 

absence, concerning the donation collection bucket for an ill 

co-worker, the hair cutting incident, and the incidents  

occurring with the cook and concerning Nurse Acosta, were part 

of the Petitioner's attempt to establish an ongoing pattern of 
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discrimination against persons of her national origin, by a 

pattern of disparate and more favorable treatment accorded to 

people who were not Panamanian or Hispanic in the employer's 

work force, the Petitioner did not establish that those 

employees were truly similarly situated.  She did not adduce 

probative evidence that they had committed the same or similar 

conduct and yet were disciplined in a less severe way.  See 

Burke-Fowler v. Orange County, Florida, 447 F.3d 1319, 1323 

(11th Cir. 2006).  The Petitioner did not establish any 

employees who were outside of her protected class who were 

accused of the same category of offense, of the same severity, 

and who did not suffer a similar investigation and discipline. 

37.  The Petitioner attempted to demonstrate that employees 

outside of her protected class were treated differently than she 

was with respect to the enforcement of the tardiness and 

absenteeism polices.  There was no persuasive evidence, however, 

other than the Petitioner's opinion, that would show that those 

employees, as to the tardiness or absenteeism they may have 

committed, were similarly situated in terms of severity, 

repetition, etc., to the Petitioner, in terms of whether or not 

they were "written-up" at all or the severity of the discipline 

that might have been imposed.  The evidence is simply 

insufficient to establish, based only upon the Petitioner's 

subjective opinion, that they were indeed similarly situated in 
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terms of their conduct to the Petitioner, nor even that their 

discipline was actually disparate from that of the Petitioner's.   

38.  The Petitioner also testified regarding other 

unrelated incidents.  For example, she described a June 2005 

incident were she was suspended pending an investigation 

regarding the donation collection bucket maintained at her place 

of work.  This was a collection being made to assist a seriously 

ill co-employee.  The Petitioner's testimony actually shows that 

the Respondent adhered to its stated policy, the Petitioner was 

indeed suspended pending an investigation, but then she was 

returned to work, with pay for the suspension days, following 

the investigation because the investigation revealed that the 

Petitioner was correct.  She had not stolen any money, but had 

done what she and her supervisor had agreed to do about her 

obtaining custody of the donation collection bucket in order to 

buy flowers or a gift for the ill employee.   

39.  The Petitioner also described in her testimony the 

alleged incident involving the derogatory remarks allegedly made 

by the cook concerning the Petitioner's national origin.  

Significantly, the alleged remarks were not made by a member of 

management of the Respondent.  Moreover, the Petitioner 

maintains that she reported this incident to the Director of 

Nursing, but this could not be the case because the individual 

named by the Petitioner was no longer employed by the Respondent 



 24

after 2004 and certainly not by March 2005.  Moreover, as found 

above, there was no showing that the Respondent or any of its 

supervisory staff condoned or allowed any such derogatory or 

offensive conduct by the cook or any other person employed by 

the Respondent to recur.  

40.  Thus, the Petitioner did not establish that she was 

treated less favorably than any similarly situated individuals 

outside her protected class.  She failed to establish this last 

element of her prima facie case for national original 

discrimination, but she also failed to establish that there was 

an ongoing pattern in terms of disparate discipline for similar 

conduct, as probative of a hostile working environment for 

persons particularly herself, of her protected class and, 

therefore, that the Respondent's reason advanced for the 

discharge was pretextual.  Thus, the Petitioner has failed to 

establish a prima facie case of national origin discrimination; 

has not established that the actual employment action at issue, 

was done for discriminatory reasons; and has not established 

national origin discrimination, indirectly and circumstantially, 

based upon any pattern of such discriminatory conduct being 

allowed or condoned in the work place.  Thus, her claim has not 

been established. 

41.  The Respondent has moved for award of attorney's fees 

and costs pursuant to Sections 57.105 and 120.595(1)(e)1., 
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Florida Statutes (2006).  The undersigned has considered the 

motion, the charge and the Petition for Relief and the evidence 

of record, as well as the candor and demeanor of the Petitioner 

in advancing this action.  It is determined that the action was 

not prosecuted for an improper purpose, to harass, to cause 

delay or for frivolous purposes.  It is not a part of multiple 

actions filed against the Respondent.  It has not been 

demonstrated that the Petitioner, or her counsel, filed and 

prosecuted this action under other than a reasonable, good faith 

belief that the material facts necessary to establish the claim 

would be proven and that the claim would be supported by 

application of extant law to those facts.  It was not shown that 

the Petitioner or her counsel knew or should have known, under 

the circumstances, that such would not be the case.  The motion 

is denied. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition in its 

entirety.   
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DONE AND ENTERED this 28th day of November, 2007, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 28th day of November, 2007. 

 
 

ENDNOTES 
 
1/  It is determined that this hearsay exception does not apply 
to any out-of-court statement of Ms. M.  It was not demonstrated 
that she was subjected to abuse or neglect and even the 
Respondent's witnesses' testimony establishes that no abuse or 
neglect occurred or was reported.  Further, there was obviously 
no aggravated assault or other violent act, etc., on the 
declarant, elderly person, Ms. M.  Accordingly, for this reason 
the hearsay exception does not apply.  The further reason that 
it does not apply is that it cannot be found that the content, 
circumstances and time of the statement provide sufficient safe-
guards of reliability because there is conflicting evidence on 
Ms. M.'s mental state at the time.  She was generally apparently 
well-oriented to time, place, and person, etc., but also was 
established by the evidence to suffer to some degree with 
dementia.  Accordingly, the statement being hearsay, no 
sufficient establishment of reliability has been made to justify 
its admissibility.  As will be seen, however, the admission of 
Ms. M.'s statement or statements into evidence and the truth and 
reliability of what they purport to contain is largely 
immaterial; rather, the use of them as a predicate for the 
investigation and ultimate determination made by the employer-
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Respondent is what is material to a decision on the claims made 
pursuant to Section 760.10, Florida Statutes. 
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