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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
PRINCESS C. GAINEY, 
 
     Petitioner, 
 
vs. 
 
WINN DIXIE STORES, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-0796 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearings, on May 11, 2007, in Daytona Beach, 

Florida. 

APPEARANCES 
 
 For Petitioner:  Princess C. Gainey, pro se 
      500 Southeast 18th Street 
      Apartment 67 
      Gainesville, Florida  32641 
 
 For Respondent:  Tishia Green, Esquire 
      Constangy, Brooks & Smith, LLC 
      Post Office Box 1840 
      Tampa, Florida  33601 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice because of Petitioner's race. 
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PRELIMINARY STATEMENT 

 On April 21, 2006, Petitioner Princess C. Gainey 

(Ms. Gainey) filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (Commission).  

The Complaint alleged discrimination based on race.  

Specifically, she claimed she was demoted by Respondent Winn 

Dixie Stores, Inc. (Winn Dixie), because she was of the  

African-American race. 

 On January 8, 2007, the Commission entered its order 

finding no reasonable cause to believe that an unlawful 

employment practice had occurred.  On February 7, 2007, 

Ms. Gainey timely filed a Petition for Relief.  This was duly 

transmitted to the Division of Administrative Hearings on 

February 14, 2007.  The matter was set for hearing on May 11, 

2007, and heard as scheduled. 

At the hearing, Ms. Gainey presented the testimony of five 

witnesses and offered 12 exhibits.  Nine of the exhibits were 

received into evidence.  Subsequent to the hearing, she asked 

the Administrative Law Judge to consider several additional 

documents.  The Administrative Law Judge did not consider them 

because they were not timely filed.   Winn Dixie presented the 

testimony of three witnesses and offered four exhibits, which 

were received into evidence.   
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After the hearing, Winn Dixie timely filed its Proposed 

Findings of Fact and Conclusions of Law on May 25, 2007.  

Ms. Gainey timely filed her Proposed Findings of Fact and 

Conclusions of Law on May 29, 2007.   

References to statutes are to Florida Statutes (2004) 

unless otherwise noted.   

FINDINGS OF FACT 

1.  Ms. Gainey is an African-American and is currently 

unemployed.  She has a tenth-grade education and at the time of 

the hearing was 31 years of age. 

 2.  Winn Dixie is a corporation engaged in the grocery 

business.  It is headquartered in Jacksonville, Florida, and has 

stores throughout the southeastern United States.  Winn Dixie is 

an employer as that term is used in Subsection 760.02(7), 

Florida Statutes. 

 3.  Beginning in 1996, Ms. Gainey began employment more or 

less continuously in Winn Dixie stores.  In 2005, she was 

working in Winn Dixie's Port Orange Store.  She began her Winn 

Dixie employment by working as an overnight stocking clerk and 

then worked in the bakery department.  In time she became a 

general merchandise stocking clerk.  Eventually she was promoted 

to cashier.  Subsequently, she was promoted to front-end manager 

and her responsibilities increased.  She was also asked to be an 
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in-store trainer, and she accepted this additional duty.  She 

trained newly hired cashiers and baggers. 

 4.  Ms. Gainey did an excellent job as front-end manager 

and was such a proficient in-store trainer, that she was asked 

on occasion to train personnel at other Winn Dixie stores.  She 

was a popular manager.  Both her peers and supervisors believed 

her to be a good employee.  At least one Winn Dixie customer 

testified that at the Port Orange store she was, "Miss Winn 

Dixie."  

 5.  Training at Winn Dixie had been accomplished at 

individual stores prior to 2005.  Accordingly, there was no 

standardization.  Management at Winn Dixie determined that 

training should be accomplished regionally so that uniformity 

could be established.  Winn Dixie thereafter established a pilot 

program in the Jacksonville region, which included Ms. Gainey's 

store, that would develop specialized district trainers who 

would be responsible for training all new hires. 

 6.  Winn Dixie issued a "job posting notice" dated 

March 23, 2005, through March 25, 2005, announcing the job title 

of "District Trainer 'New Hire Orientation & Cashier Training.'" 

The notice stated that the position would be responsible for 

conducting, "training sessions to support the delivery and 

dissemination of company-wide operational information,  

job-specific requirements, performance standards, human resource 
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programs and policies, as well as pertinent safety program 

guidelines." 

 7.  The skills set for an in-store trainer were not 

transferable to the district trainer position.  The district 

trainer position being contemplated was much more demanding and 

required intensive training. 

8.  The position of district trainer would result in a 

promotion and an increase in salary for Ms. Gainey if she 

attained it.  Consequently, she applied for it.  Others did 

also.  In the region in which Ms. Gainey was working, 50 people 

applied for 21 available positions.  Ms. Gainey was selected for 

an interview. 

 9.  Winn Dixie managerial employees Catherine Cole, Gary 

Lloyd, and Mathew Toussaint interviewed Ms. Gainey and all of 

the other applicants.  Sixteen applicants were chosen for 

training as district trainers.  Five were black and 11 were 

white or Hispanic.  One person was selected from each district.  

Ms. Gainey was not selected. 

10.  Nevertheless, Ms. Cole recommended that Ms. Gainey 

attend training, and Ms. Cole and Mr. Toussaint overruled the 

recommendation of the interview board and determined she should 

attend training.  This occurred because of the recommendation of 

her co-manager, who asserted that her presentation skills were 

"awesome" and because no one else from her district had applied. 
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11.  Ms. Gainey was informed that she was to participate in 

the training.  Despite Ms. Gainey's belief to the contrary, she 

was never given a job as district trainer.  Rather, she was 

informed that upon successful completion of training she might 

be placed in that position.  Regrettably, and erroneously 

believing she had received a promotion, Ms. Gainey bade a 

tearful farewell to her fellow workers.  They threw a going away 

party for her. 

12.  The training commenced in Orlando, Florida, on Monday, 

May 9, 2005, and was scheduled for five days.  During classes, 

Ms. Gainey did not absorb the information provided to her, gave 

inappropriate responses to questions, did not follow 

instructions, demonstrated that she could not follow along in 

the training book, and asked questions not related to the 

material.  Her efforts were such as to evoke ridicule from her 

fellow students.  Her demonstrated deficiencies resulted in a 

determination that she was unsuitable to be a district trainer. 

13.  Of the six African-Americans that underwent training, 

all but Ms. Gainey, were successful.  Of the ten whites, all 

were successful.  The one Hispanic was successful. 

14.  Ms. Gainey departed the training site convinced that 

she had successfully completed the course.  However, a few days 

later she was informed by Ms. Cole, Mr. Toussaint, and John 

Koulouris that she had failed the course and would not be 
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promoted.  The decision not to promote her was solely based on 

her performance at the training and was not in any way based on 

her race.  She was a valuable Winn Dixie employee and management 

wanted her to succeed.  Winn Dixie was committed to working with 

her so that she could develop her skills and eventually advance.  

She was informed of this. 

 15.  Ms. Gainey, upon learning of her failure, became very 

emotional.  She was offered an opportunity to return to her old 

job or, should she choose, a job anywhere in the district.  

Ms. Gainey refused to return to the Port Orange store because 

she did not want her co-workers to learn of her failure.   

16.  Ms. Gainey asserted that she wanted to work in 

Gainesville, so she was assigned to Store 160 in Gainesville.  

Subsequently, she learned that Store 160 was slated to be 

closed, and she was allowed to return to her old store.  

However, she went on sick leave instead and never returned to 

work for Winn Dixie.  She was terminated on May 13, 2006, due to 

her uncommunicative absence. 

 17.  The job to which Ms. Gainey aspired was never filled.  

Winn Dixie, within a matter of months, determined that the 

district trainer plan was not sound and terminated the entire 

program. 

 18.  Winn Dixie has a strong equal opportunity policy.  No 

evidence was adduced during the course of the hearing that 
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indicated that any action taken in regard to Ms. Gainey was 

based on discrimination.  To the contrary, the evidence clearly 

demonstrated that Ms. Gainey was not placed in the position she 

desired because she was not qualified. 

CONCLUSIONS OF LAW 

 19.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.57(1) and 760.10(7) Fla. Stat.   

20.  Subsection 760.10(1), Florida Statutes, states that it 

is an unlawful employment practice for an employer to discharge 

or otherwise discriminate against an individual on the basis of 

race or sex.  Because direct evidence of discrimination was 

conspicuous by its absence, Ms. Gainey, in order to prevail was 

required to prove her case by indirect evidence. 

21.  To prove a case by indirect evidence a charging party, 

Ms. Gainey in this case, must prove disparate treatment.  In 

order to do so, the charging party generally bears the burden of 

proof established by the United States Supreme Court in 

McDonnell Douglas v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981).  

Under this well established model of proof, the charging party 

bears the initial burden of establishing a prima facie case of 

discrimination.  
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22.  If the charging party is able to make out a prima 

facie case, the burden to go forward shifts to the employer to 

articulate a legitimate, non-discriminatory explanation for the 

employment action.  See Department of Corrections v. Chandler, 

582 So. 2d 1183 (Fla. 1st DCA 1991).   

23.  The employer then has the burden of production, not 

persuasion, and need only persuade the finder of fact that the 

decision was non-discriminatory.  Id.  Alexander v. Fulton 

County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  The charging 

party must then come forward with specific evidence 

demonstrating that the reasons given by the employer are a 

pretext for discrimination.  "The employee must satisfy this 

burden by showing directly that a discriminatory reason more 

likely than not motivated the decision, or indirectly by showing 

that the proffered reason for the employment decision is not 

worthy of belief."  Department of Corrections v. Chandler, supra 

at 1186; Alexander v. Fulton County, Georgia, supra.   

24.  Ms. Gainey claims she was removed from the position of 

district trainer because of race discrimination.  To establish a 

prima facie case of race discrimination, she must prove that  

(1) she is a member of a protected class, African-American;  

(2) she was subject to an adverse employment action; (3) her 

employer treated similarly situated employees, who are not 

members of the protected class, more favorably; and (4) she was 
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qualified for the job or benefit at issue.  See McDonnell, 

supra; Gillis v. Georgia Department of Corrections, 400 F.3d 883 

(11th Cir. 2005). 

25.  Ms. Gainey proved was that she was a member of a 

protected class, African-American.  Giving the benefit of the 

doubt to Ms. Gainey, she also suffered an adverse employment 

action in that she did not obtain the job she sought, district 

trainer.  As noted before, she was never given that job then 

relieved of it, as she asserted, and apparently believed.  There 

was no evidence that Winn Dixie treated members not of a 

protected class more favorably.  She was manifestly unqualified 

for the position of district trainer.  Accordingly, she did not 

prove a prima facie case of racial discrimination.  See 

Holifield v. Reno, 115 F.3d 1555, 1563 (11th Cir. 1997). 

26.  Even assuming that Ms. Gainey had demonstrated a prima 

facie case of discriminatory failure to promote, Winn Dixie 

demonstrated a legitimate, non-discriminatory reason for 

refusing to promote her to the position of district trainer.  

That is, she was unable to successfully complete the training 

that was a prerequisite for the position of district trainer. 

27.  Even if it were necessary to go to the next level of 

the McDonnell analysis, Ms. Gainey did not produce any evidence 

that Winn Dixie's legitimate reasons were a pretext for 

discrimination.  Therefore, Ms. Gainey did not meet her burden 
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of showing that a discriminatory reason more likely than not 

motivated the decisions to refuse to promote her or by showing 

that the proffered reason for the employment decision is not 

worthy of belief.  Consequently, Ms. Gainey has not met her 

burden of showing pretext. 

28.  In summary, Ms. Gainey has failed to carry her burden 

of proof that Winn Dixie engaged in racial discrimination toward 

her when it declined to promote her to the position of district 

trainer. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,  

it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief.   

DONE AND ENTERED this 4th day of June, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of June, 2007. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Princess Catrice Gainey 
Post Office Box 290264 
Port Orange, Florida  32129 
 
Tishia Green, Esquire 
Constangy, Brooks & Smith, LLC 
100 North Tampa Street, Suite 3350 
Post Office Box 1840 
Tampa, Florida  33601 
 
Princess C. Gainey 
500 Southeast 18th Street 
Apartment 67 
Gainesville, Florida  32641 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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Administrative Law Judge, Division of Administrative Hearings. 
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For Petitioner:  Craig L. Berman, Esquire 
                      Berman Law Firm, P.A. 
                      111 Second Avenue Northeast, Suite 810 
                      St. Petersburg, Florida  33701 

 
For Respondent:  Richard C. McCrea, Jr., Esquire 

                      Greenberg Traurig, P.A. 
                      Courthouse Plaza 
                      625 East Twiggs Street, Suite 100 
                      Tampa, Florida  33602 

 
                      Luisette Gierbolini, Esquire 
                      Zinober & McCrea, P.A. 
                      Post Office Box 1378 
                      Tampa, Florida  33601-1378 
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STATEMENT OF THE ISSUES 

This matter was returned to the Division of Administrative 

Hearings (DOAH) by the Florida Commission on Human Relations 

(FCHR) to determine the extent to which the Petitioner is 

entitled to back pay and lost benefits and to identify 

attorney's fees and costs to be awarded to the Petitioner’s 

legal representation. 

PRELIMINARY STATEMENT 

On February 6, 2006, the FCHR issued a Final Order Awarding 

Relief from an Unlawful Employment Practice (Final Order) in 

this case.  In relevant part, the Final Order awarded a monetary 

remedy to the Petitioner and directed that the parties attempt 

to stipulate to the amount of the remedy.  The Final Order 

stated that in the event the parties were unable to do so, the 

matter would be remanded to the Administrative Law Judge (ALJ) 

to make the determination. 

On July 24, 2006, the FCHR returned the dispute to the DOAH 

after the parties were unable to resolve the issue of the 

monetary award.  The matter was scheduled for hearing on  

October 2, 2006, and, upon a joint motion from the parties, was 

re-scheduled to commence on November 7, 2006. 

At the hearing, the Petitioner presented the testimony of 

six witnesses and had Exhibits numbered 1a, 1b, 2a, 2b, 3a, 4a, 

and 4b admitted into evidence.  The Respondent presented the 



 

 3

testimony of one witness and had Exhibits numbered 1, 2a, 2b, 

2c, 3a, 3e, 4c, 6g, 6i, 6j, 6k, 7a, 7d, 8a, 8b, 13-16, and 18 

admitted into evidence.  A Transcript was filed on December 1, 

2006.  Proposed orders were filed on January 3, 2007.  On 

February 1, 2007, the Respondent filed a Notice of Supplemental 

Authority.  By Order dated February 13, 2007, the Petitioner was 

provided an opportunity to file a response to the Notice, but no 

response was filed.  On March 1, 2007, the Respondent filed a 

second Notice of Supplemental Authority.  No response was filed 

by the Petitioner. 

The Final Order required that the ALJ determine 

"appropriate remedy amounts" for back pay and lost benefits, 

including statutorily established interest on such back pay and 

benefits.  The Order also directed the ALJ to determine the 

amount of "reasonably incurred" attorney's fees and costs to be 

awarded the Petitioner. 

FINDINGS OF FACT 

Back Pay and Lost Benefits 

1.  The Respondent terminated the Petitioner's employment 

as a recreational vehicle (RV) mechanic on January 7, 2002, at 

which time the Petitioner was earning an hourly wage of $16.50, 

plus health and life insurance benefits. 
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2.  During the Petitioner's employment with the Respondent, 

the Petitioner received hourly wage increases of 50 cents 

annually, based on performance reviews. 

3.  There is no credible evidence that the Petitioner's 

performance was unsatisfactory at any time during the 

Petitioner's employment with the Respondent.  It is reasonable 

to presume that the Petitioner would have received additional 

wage increases during continued employment as an RV mechanic by 

the Respondent, and prospective wage increases have been 

included in the award set forth in this Order. 

4.  The Petitioner also worked various overtime 

assignments, approximately ten hours bi-weekly, while employed 

with the Respondent.  The evidence is insufficient to establish 

that "overtime" employment would have continued on a routine 

basis. 

5.  On April 1, 2002, the Petitioner began employment as an 

amusement ride mechanic for "One Source" earning an hourly wage 

of $14.00.  One Source was a company responsible for operating 

rides at the Busch Gardens amusement park in Tampa.  Included 

among the Petitioner's responsibilities for One Source were 

safety inspections and related maintenance of amusement park 

rides. 

6.  While employed with One Source, the Petitioner's hourly 

wages increased to $14.70 on July 1, 2002, and to $15.14 on 
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April 1, 2003.  During the period of employment with One Source, 

the Petitioner was eligible for, and enrolled in, insurance 

benefits, including health, life, dental, and disability. 

7.  The Petitioner's employment with One Source was 

terminated on August 1, 2003, for unsatisfactory job 

performance. 

8.  Prior to the One Source termination, the Petitioner was 

subjected to a series of disciplinary actions related to job 

performance.  In March 2003, the Petitioner received a verbal 

warning related to a ride safety issue.  In July 2003, the 

Petitioner received a written warning related to a ride safety 

issue.  Approximately two weeks after the written warning, the 

Petitioner received a one-day suspension, again related to a 

ride safety issue.  The Petitioner did not challenge any of the 

disciplinary actions. 

9.  After a fourth incident related to ride safety, the 

Petitioner was terminated by One Source.  The Petitioner had 

discovered a faulty wheel bearing on one of the rides, had 

reported the issue, and then "against my better judgment" 

attempted to repair the problem by repacking the bearing with 

grease.  The Petitioner was off from work the next day, when 

another inspector again discovered the faulty bearing, and 

reported the problem. 
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10.  Based on the continuing issues related to job 

performance, One Source terminated the Petitioner's employment 

on August 1, 2003.  The Petitioner did not protest the 

termination. 

11.  After the One Source employment ended, the Petitioner 

decided to seek employment as an office worker, believing that 

such work was more compatible with the Petitioner's gender 

identification. 

12.  On August 14, 2003, the Petitioner became employed as 

a telemarketer with "Forefront Direct" at a weekly wage of $280 

plus a five percent commission, but the employer terminated the 

employment four days later. 

13.  On October 27, 2003, the Petitioner became employed as 

a telemarketer with "Progressive Employer" but the Petitioner 

voluntarily left the job after two days. 

14.  Beginning at some point in 2004, the Petitioner 

attended school for approximately two years. 

15.  From February 14 to September 18, 2004, the Petitioner 

was employed as a hotel maintenance worker by Crum Resources at 

an hourly wage of $8.00 and left to accept the next employment 

position. 

16.  On September 23, 2004, the Petitioner became employed 

in a data entry position by The Hospice at an hourly wage of 
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$8.50.  The Petitioner voluntarily left employment at The 

Hospice effective on April 25, 2005. 

17.  On April 18, 2005, the Petitioner became employed in a 

data entry position by West Care at an hourly wage of $12.02.  

The Petitioner voluntarily left employment with West Care on  

May 12, 2006, at which time the Petitioner was earning an hourly 

wage of $12.38.  The Petitioner did not have health benefits 

during the West Care employment. 

18.  Although the Petitioner expressed experiencing stress 

regarding concerns about the treatment being provided to West 

Care clients, there is no credible evidence that the treatment 

provided by West Care to clients was inappropriate or unethical, 

and, in any event, the Petitioner was not involved in actually 

providing any treatment to West Care clients. 

19.  In September of 2006, the Petitioner became employed 

by a private staffing company and was placed to work at a 

restaurant, Moe's Southwest Grill, at an hourly wage of $8.00.  

At the time of the hearing on damages, the Petitioner had become 

a supervisor at the restaurant earning $9.25 per hour and had a 

long-term goal of owning and operating a restaurant. 

20.  For purposes of determining the appropriate amount of 

back pay, the Petitioner’s potential annual income has been 

calculated as if the Petitioner continued employment with the 
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Respondent and are based on 2002 hourly wages with annual 

increases consistent with the Petitioner’s wage history. 

21.  The Petitioner's 2002 earnings are projected at 

$34,320, based on an hourly wage of $16.50 for a 40-hour work 

week (totaling $660) multiplied by 52 weeks ($34,320).  The 

Petitioner's actual total reported adjusted gross income for the 

year 2002 was $29,217, a difference of $5,103. 

22.  The Petitioner's 2003 earnings are projected at 

$35,360, based on an hourly wage of $17.00 for a 40-hour work 

week ($680) multiplied by 52 weeks ($35,360).  The Petitioner's 

actual total reported adjusted gross income for the year 2003 

was $23,330, a difference of $12,030. 

23.  The Petitioner's 2004 earnings are projected at 

$36,400, based on an hourly wage of $17.50 for a 40-hour work 

week ($700) multiplied by 52 weeks ($36,400).  The Petitioner's 

actual total reported adjusted gross income for the year 2004 

was $14,805, a difference of $21,595. 

24.  The Petitioner's 2005 earnings are projected at 

$37,440, based on an hourly wage of $18.00 for a 40-hour work 

week ($720) multiplied by 52 weeks ($37,440).  The Petitioner's 

actual total reported adjusted gross income for the year 2005 

was $23,997, a difference of $13,443. 

25.  The Petitioner's 2006 earnings are projected at 

$38,480, based on an hourly wage of $18.50 for a 40-hour work 
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week ($740) multiplied by 52 weeks ($38,480).  Although the 

Petitioner worked for West Care during the first five months of 

2006, no income records were offered into evidence for that time 

period.  Based on the Petitioner's testimony, the Petitioner's 

actual income for 2006 is projected as $5,600, reflecting 

employment at Moe's Grill at a starting hourly wage of $8.00 for 

a 40-hour work week ($320) for eight weeks ($2,640) and an 

increased hourly wage of $9.25 for a 40-hour work week ($370) 

for the remaining eight weeks through year end ($2,960).  The 

difference between $38,480 and $5,600 is $32,800. 

26.  The evidence offered at hearing was insufficient to 

make any determination related to insurance or other employment 

benefits, and this Order makes no recommendation in this regard. 

Attorney's Fees 

27.  The FCHR Final Order references DOAH Case Nos. 04-1019 

and 05-1906. 

28.  On March 19, 2004, the FCHR forwarded a Petition for 

Relief filed by the Petitioner against the Respondent to the 

DOAH.  The case (DOAH Case No. 04-1019) was assigned to  

ALJ Daniel Manry.  At all times material to DOAH Case  

No. 04-1019, the Petitioner was represented by Karen Doering, 

Esquire.  The complaint was the subject of an administrative 

hearing conducted on May 17, 2004.  A Recommended Order was 

entered on June 22, 2004.  The FCHR issued a Final Order 
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November 12, 2004, which dismissed a portion of the complaint, 

but which remanded the remainder of the complaint to FCHR staff 

to conduct an investigation. 

29.  On May 24, 2005, the FCHR forwarded a second Petition 

for Relief by the Petitioner against the Respondent to DOAH.  

The case (DOAH Case No. 05-1906) was assigned to the undersigned 

ALJ.  At the time the Petition was filed with DOAH, and until 

June 24, 2005, the Petitioner was represented by Nicholas E. 

Karatinos, Esquire.  Beginning on June 24, 2005, the Petitioner 

retained Craig Berman, Esquire, who represented the Petitioner 

throughout the proceedings conducted by the undersigned ALJ. 

30.  No evidence was offered in support of any award of 

fees or costs related to the Petitioner's representation by 

Nicholas E. Karatinos, and this Order makes no findings 

regarding this representation. 

31.  Ms. Doering is senior counsel for the National Center 

for Lesbian Rights (NCLR), a non-profit organization working to 

expand the legal rights of lesbian, gay, bisexual, and 

transgendered persons.  Ms. Doering is a salaried employee of 

the NCLR.  She has substantial experience in employment 

discrimination, specifically directed towards issues of sexual 

orientation and gender identification. 

32.  Ms. Doering graduated from Stetson University College 

of Law in 1995.  She has been a member of the Florida Bar since 
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1995 and was licensed to practice in the U.S. District Court, 

Middle District of Florida, in 1995 and the Eleventh Circuit 

Court of Appeals in 1998. 

33.  Following a period of time in private practice, she 

became employed by the NCLR since 2002 as senior legal counsel 

and is responsible for operating the organization's Florida 

office. 

34.  She was lead legal counsel in the case of Fishbaugh v. 

Brevard County Sheriff's Department wherein the FCHR determined 

that transgendered employees are entitled to legal protection 

based on sex stereotyping. 

35.  In 2002, Ms. Doering agreed to assist the Petitioner 

in finding legal representation, but was unsuccessful and 

subsequently undertook the representation on her own. 

36.  Neither the NCLR nor Ms. Doering had any fee or 

retainer agreement with the Petitioner.  As a salaried NCLR 

employee, Ms. Doering was not at risk for non-payment by the 

Petitioner, but believed that she would be able to receive any 

subsequent fee award on behalf of the NCLR. 

37.  Ms. Doering is seeking an award of $18,960 in fees.  

Ms. Doering's time records indicate that a total of 65.4 hours 

were expended in representing the Petitioner in this dispute. 

38.  The Respondent asserts that approximately 13 hours 

attributed to the preparation of a brief in response to a motion 
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to dismiss in this case was excessive because much of the 

material in the response was similar or identical to a brief 

previously filed in the Fishbaugh case.  A review of the two 

documents supports the assertion.  The billing attributed to 

preparation of the document in the instant case is reduced with 

8 hours attributed to time reasonably spent reviewing and 

updating the existing document for use in this case. 

39.  Review of Ms. Doering's time records indicate that 

some matters recorded were of a clerical nature, including 

filing and calendaring.  The Respondent asserts that time 

expended by Ms. Doering in editing written work product should 

be excluded, but editing is an essential part of the writing 

process and as such may be properly compensated.  The following 

tasks totaling 8.7 hours appear to be primarily clerical and are 

excluded: 

10/16/2002 File charge with FCHR (.3 hours) 
 
3/17/2004 Finalize and file Petition for 
Relief (1.9 hours) 
 
4/16/2004 Review and calendar Notice of 
Hearing (.3 hours) 
 
4/28/2004 Prepare and file response to 
Defendant's motion to dismiss (2.5 hours.)  
 
5/6/2004 Gather supplemental materials and 
file Plaintiff's supplemental materials (2.3 
hours) 
 
5/6/2004 File corrected cover page  
(.3 hours)  
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7/7/2004 Finalize exceptions and file  
(1.1 hours) 
 

40.  At the hearing, the Petitioner offered the expert 

testimony of Ms. Catherine Kyres on the issue of the fees 

sought.  Ms. Kyres was admitted to the Florida Bar in 1991 and 

is a board-certified in labor and employment law.  Ms. Kyres 

reviewed the files and records relevant to this proceeding, and, 

as set forth herein, her testimony is credited. 

41.  Ms. Kyres testified that a reduction of 7.6 hours was 

appropriate to reflect the Petitioner's lack of success before 

the FCHR on prosecuting the claim of discrimination on the basis 

of an alleged disability, and the testimony is credited. 

42.  Accounting for the exclusions and reductions as set 

forth herein, Ms. Doering's expenditure of 65.4 hours is reduced 

by a total of 21.3 hours, leaving a total of 44.1 hours 

reasonably expended by Ms. Doering in her representation of the 

Petitioner in this matter. 

43.  In 2002, Ms. Doering charged hourly rates of $250.  In 

2003 and 2004, Ms. Doering charged hourly rates of $300.  The 

Respondent asserts that a reasonable hourly rate in the Tampa, 

Florida, area for lead counsel in similar cases ranges from $150 

to $245 per hour.  Review of the cases cited by the Respondent 

indicates that as of 2002, the reasonable hourly rate was as 

high as $245. 
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44.  The issues in this case were relatively novel.  At the 

time Ms. Doering began her representation of the Petitioner in 

this case, the FCHR position regarding the agency's jurisdiction 

in cases involving discrimination against transgendered persons 

was uncertain, and the likelihood of success was marginal.  

Nonetheless, Ms. Doering has, to this point, been successful in 

establishing that transgendered persons could prosecute 

discrimination claims through the FCHR on the basis of gender 

stereotyping.  Although Ms. Doering, as a NCLR attorney, bore no 

financial risk in this case, her knowledge and experience 

regarding issues of legal protection related to sexual 

orientation and gender identification, and her responsibilities 

as lead counsel during the first phase of this litigation, 

warrants a finding that an hourly rate of $250 is reasonable. 

45.  Based on the hours expended and the appropriate hourly 

rate, Ms. Doering is entitled to a fee award of $11,025. 

46.  Ms. Doering was assisted by attorney Shannon Minter, 

another salaried NCLR attorney, during the time Ms. Doering 

represented the Petitioner.  Mr. Minter is a resident of  

San Francisco, California.  As a salaried NCLR employee,  

Mr. Minter was not at risk for non-payment by the Petitioner. 

47.  Mr. Minter graduated from Cornell law School in 1993, 

at which time he was admitted to the California Bar.  He has 

litigated issues related to discrimination against transgendered 
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persons for more than ten years.  He is the author of a book on 

the subject, has written extensively on the issues, and has made 

numerous related presentations to various legal groups. 

48.  Mr. Minter is seeking an award of $3,335 for 9.6 hours 

at an hourly rate of $300 in 2002 and $350 in 2003.   

Mr. Minter's affidavit states that those rates are "common for 

similarly situated attorneys in San Francisco Bay area firms 

practicing LGBT civil rights law in federal and state court."  

Mr. Minter acknowledged during the hearing that such rates are 

higher than those appropriate for the Tampa area. 

49.  Mr. Minter testified that the area of gender 

discrimination is rapidly evolving.  Although the NCLR maintains 

an assortment of legal materials to assist in litigation 

efforts, the research requires continual updating as legal 

strategies are revised. 

50.  Some of the time identified by Mr. Minter appears 

duplicative of time also expended by Ms. Doering, specifically 

4.8 hours identified as "review and study" or "review and edit" 

related to the previously-addressed motion to dismiss, and is 

not appropriately awarded. 

51.  An additional 3.3 hours were expended in conferencing 

with Ms. Doering.  Conferencing time has been included within 

Ms. Doering’s compensable hours.  Duplicative billings are not 
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appropriately awarded and, therefore, have been excluded from 

the award to Mr. Minter. 

52.  Accounting for the exclusions and reductions set forth 

herein, Mr. Minter's expenditure of 9.6 hours is reduced to 1.5 

hours reasonably expended in this matter. 

53.  Although Mr. Minter has substantial expertise and 

assistance, Ms. Doering was the lead counsel and attorney of 

record while the NCLR was involved in the dispute.  Based on the 

hourly rate determined to be reasonable for Ms. Doering and with 

due regard to Mr. Minter’s qualifications, an hourly rate of 

$225 is reasonable as to Mr. Minter’s work. 

54.  Based on the hours expended and the appropriate hourly 

rate, Mr. Minter is entitled to an award of $337.50 in fees. 

55.  Ms. Doering was also assisted by Attorney Jody 

Marksamer, another salaried NCLR attorney, during the time  

Ms. Doering represented the Petitioner.  Mr. Marksamer, a 

resident of Los Angeles, California, was a first-year lawyer at 

the time he worked on the case.  As a salaried NCLR employee, 

Mr. Marksamer was not at risk for non-payment by the Petitioner. 

56.  Mr. Marksamer is seeking an award of $5,000 for  

25 hours at a rate of $200. 

57.  Of the 25 hours, 4.3 hours is attributed to research 

related to the motion to dismiss and a pre-hearing stipulation.  

As set forth herein, Ms. Doering has been credited for the time 
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spent reviewing and updating a document prepared for the 

Fishbaugh case, and no additional compensation is reasonable. 

58.  The remainder of the time expended by Mr. Marksamer is 

identified as document drafting and editing, which appears to be 

duplicative of time billed by Ms. Doering and which has been 

included within the Doering award.  No additional compensation 

is reasonable. 

59.  As to Mr. Marksamer’s hourly rate, Ms. Kyres testified 

that a reasonable hourly rate in the Tampa area for  

Mr. Marksamer would be $175.  In the Respondent's Proposed 

Recommended Order, the Respondent identifies an hourly rate of 

$175 to Mr. Marksamer, a rate which is adopted for purposes of 

this Order as reasonable, based upon the testimony of Ms. Kyres. 

60.  Based on the foregoing, Mr. Marksamer is not entitled 

to an award of attorney's fees in this case. 

61.  Beginning on June 24, 2005, the Petitioner retained 

attorney Craig Berman who represented the Petitioner in DOAH 

Case No. 05-1906. 

62.  Mr. Berman graduated from the University of South 

Carolina School of Law in 1992.  He became a member of the 

Florida Bar in 1995.  Although not board-certified, his practice 

since graduating from law school has focused exclusively in 

labor and employment law. 
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63.  Mr. Berman claims 82.2 hours of work on the 

Petitioner's case at an hourly rate of $300 and seeks a fee 

award of $24,660 and costs of $647.76. 

64.  The Petitioner paid Mr. Berman a non-refundable 

retainer of $800.  The Petitioner and Mr. Berman entered a 

contract in which the Petitioner agreed to pay Berman 40 percent 

of any judgment obtained or attorney's fees as awarded, 

whichever was greater.  The agreement provided that Mr. Berman 

could elect to receive an attorney’s fee award in lieu of the 

contingent amount. 

65.  Mr. Berman's Notice of Appearance in this case was 

filed on June 24, 2005.  At the time Mr. Berman agreed to 

represent the Petitioner, the legal issue of whether the 

Petitioner had grounds as a transgendered person to pursue her 

complaint against the Respondent through the FCHR had been 

addressed by the FCHR.  Mr. Berman's task was to establish that 

the Petitioner had been terminated and that such termination was 

on the basis of sex stereotyping. 

66.  The evidentiary hearing was completed in a few hours.  

Mr. Berman presented the testimony of the Petitioner and one 

additional witness and offered no documentary evidence into the 

record of the hearing. 

67.  Mr. Berman's records are accepted as an accurate 

reflection of the time expended in representing the Petitioner 
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during the period subsequent to June 23, 2005.  The time 

expenditure is reasonable, save for 3.25 hours attributed to 

"Preparation of Fee Petition," which are not compensable. 

68.  Additionally, 2.5 hours are attributed to preparing 

the pretrial stipulation prior to the hearing on the remedy and 

acquiring the expert who testified regarding the fees.  Because 

the hearing included issues related to back pay and attorney's 

fees, the 2.5 hours are discounted by 50 percent to 1.25 

compensable hours.  Accounting for the deductions, a total of 

77.7 hours is determined to be a reasonable expenditure of time. 

69.  Ms. Kyres testified that an hourly rate of $300 was 

reasonable and consistent with the prevailing local market rate.  

There is no credible evidence that any court has awarded 

attorney's fees based on a $300 hourly rate in the Tampa area in 

any similar proceeding.  Ms. Kyres herself, a board-certified 

employment law attorney, has not received such an award.  Recent 

fee awards in similar cases range upwards of $245 per hour. 

70.  Obtaining legal representation was difficult for the 

Petitioner because the case was perceived to be a “loser.”   

Ms. Doering undertook the representation herself after failing 

in her attempts to obtain counsel for the Petitioner.   

Mr. Berman agreed to take the case after another attorney, who 

initially agreed to represent the Petitioner, decided otherwise.  

Although one of the legal issues (whether the Petitioner had any 
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legal rights under Florida Civil Rights Laws) had been resolved 

during Ms. Doering’s representation, Mr. Berman was responsible 

for establishing the record which formed the basis for the FCHR 

determination that the Petitioner was entitled to prevail on the 

issue of sex stereotyping.  Based on the foregoing, an hourly 

rate of $225 is reasonable. 

71.  Based on the hours expended and the appropriate hourly 

rate, Mr. Berman is entitled to an award of $17,482.50 in fees. 

72.  Mr. Berman’s costs of $647.76 include costs related to 

discovery depositions and certain transcripts, in addition to 

$9.76 in overnight shipping costs.  The evidence fails to 

establish that the overnight shipping was necessary, and the 

$9.76 is excluded.  The remaining costs are regarded as 

appropriate expenses related to discovery and for hearing 

transcriptions, and costs are accordingly awarded in the amount 

of $638. 

CONCLUSIONS OF LAW 

73.  Pursuant to the FCHR Final Order dated February 6, 

2006, the DOAH has jurisdiction over the parties to and the 

subject matter of the proceeding. 

74.  The Petitioner bears the burden of establishing by a 

preponderance of the evidence the damages to be awarded in this 

case.  Department of Transportation v. J.W.C. Company, 396  
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So. 2d 778 (Fla. 1st DCA 1981); Balino v. Department of Health 

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977). 

75.  The burden includes establishing that the Petitioner 

attempted to mitigate the damages by exercising reasonable 

diligence in seeking suitable employment after the improper 

discharge, and in maintaining the employment once it was 

secured.  Richardson v. Tricom Pictures & Prods., 

334 F. Supp. 2d 1303, 1311 (S.D. Fla. 2004), citing Brady v. 

Thurston Motor Lines, Inc., 753 F.2d 1269, 1277 (4th Cir. 1985). 

76.  A Title VII plaintiff is required to mitigate damages 

by accepting a substantially equivalent employment if available 

and then make a reasonable and good faith effort to maintain the 

employment once it is obtained.  A litigant who fails to do so 

has removed herself from the job market and forfeited the right 

to back pay.  Ford Motor Co. v. EEOC, 458 U.S. 219 (U.S. 1982); 

Edwards v. School Bd., 658 F.2d 951 (4th Cir 1981). 

77.  On August 1, 2003, the Petitioner was terminated from 

employment with One Source after a series of performance-related 

disciplinary actions.  The Petitioner is not entitled to back 

pay after the date upon which the Petitioner was involuntarily 

terminated from the subsequent employment based on poor job 

performance, because the Petitioner failed to make a reasonable 

attempt to maintain the employment with One Source. 
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78.  The Petitioner is entitled to an award of back pay 

from the date of termination by the Respondent through the date 

of termination by One Source, in the amount of $6,160. 

79.  Back pay for 2002 is $5,103 as identified in the 

Findings of Fact. 

80.  Back pay for 2003 is projected to reflect the 31-week 

period from January 1, 2003, through the One Source termination 

date of August 1, 2003. 

81.  The Petitioner's projected 2003 earnings through the 

31-week period are $21,080, based on an hourly wage of $17.00 

for 40-hour work week ($680) multiplied by 31 weeks ($21,080).  

According to the Petitioner's W-2 form for tax year 2003, the 

Petitioner earned wages of $20,023, a difference of $1,057. 

82.  The sum of $5,103 and $1,057 is $6,160, the total back 

pay to which the Petitioner is entitled. 

83.  The evidence is insufficient to identify the value of 

any lost employment benefits, and no award related to benefits 

has been calculated. 

84.  As to the issue of attorney's fees, the Petitioner 

bears the burden to establish by a preponderance of the evidence 

the amount of reasonable attorney's fees to be awarded.  

Department of Transportation v. J.W.C. Company, 396 So. 2d 778 

(Fla. 1st DCA 1981); Balino v. Department of Health and 

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977). 
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85.  In Florida Patient's Compensation Fund v. Rowe, 472 

So. 2d 1145, 1150 (Fla. 1985), the Florida Supreme Court adopted 

the federal lodestar approach to determining reasonable 

attorney's fees.  The lodestar figure is the reasonable number 

of hours expended on the litigation multiplied by a reasonable 

hourly rate. 

86.  As set forth in the Findings of Fact, billing records 

of the NCLR attorneys reflect time spent in internal conferences 

about the case.  Duplicative time charged by multiple attorneys 

working on the case is not compensable.  N. Dade Church of God, 

Inc. v. JM Statewide, Inc., 851 So. 2d 194, 196 (Fla. 3rd DCA 

2003).  Conferencing time reported by Ms. Doering has been 

included within the fee award made to Ms. Doering and has been 

otherwise excluded from further compensation.  Duplicative 

research and editing time billings have also been excluded from 

compensation. 

87.  Certain factors must be considered in order to 

determine the reasonableness of the fee award.  Rowe, 472 So. 2d 

at 1150.  Such factors include the following:   

(1)  The time and labor required, the 
novelty and difficulty of the question 
involved, and the skill requisite to perform 
the legal service properly. 
(2)  The likelihood, if apparent to the 
client, that the acceptance of the 
particular employment will preclude other 
employment by the lawyer. 
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(3)  The fee customarily charged in the 
locality for similar legal services. 
(4)  The amount involved and the results 
obtained. 
(5)  The time limitations imposed by the 
client or by the circumstances. 
(6)  The nature and length of the 
professional relationship with the client. 
(7)  The experience, reputation, and ability 
of the lawyer or lawyers performing the 
services. 
(8)  Whether the fee is fixed or contingent. 
 

88.  Consideration of such factors has been specifically 

set forth in the Findings of Fact and has formed the basis for 

the determination of the reasonableness of the fee award. 

RECOMMENDATION 

Based on the foregoing, it is hereby RECOMMENDED that the 

Petitioner receive an award of back pay in the amount of $6,160, 

plus pre-judgment interest. 

It is further RECOMMENDED that Karen Doering receive 

$11,025 in fees, Shannon Minter receive $337.50 in fees, and 

Craig Berman receive $17,482.50 in fees and $638.00 for costs. 
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DONE AND ENTERED this 5th day of June, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of June, 2007. 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

ALAN J. JIMENEZ,  ) 
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 07-1114 
    ) 
WHOLE FOODS MARKET,  ) 
    ) 
 Respondent.  ) 
________________________________) 
 
 

RECOMMENDED ORDER 

 Robert E. Meale, Administrative Law Judge of the Division 

of Administrative Hearings, conducted the final hearing in Fort 

Lauderdale,, Florida, on May 15, 2007. 

APPEARANCES 

 For Petitioner:  Alan D. Jimenez, pro se 
                      820 Northeast 19th Terrace  
                      Fort Lauderdale, Florida  33304 
 
 For Respondent:  Jon K. Stage 
                      Stearns Weaver Miller Weissler 
                        Alhadeff & Sitterson, P.A. 
                      200 East Las Olas Boulevard, Suite 2100 
                      Fort Lauderdale, Florida  33301 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed employment 

discrimination against Petitioner. 

PRELIMINARY STATEMENT 

 By Employment Complaint of Discrimination dated August 22, 

2006, Petitioner alleged that Respondent discriminated against 
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him in employment based on his race (South American Indian) and 

national origin (Hispanic) when it fired him on August 5, 2005. 

 By Notice of Determination:  No Cause dated January 29, 

2007, the Florida Commission on Human Relations determined that 

there is no reasonable cause to believe that an unlawful 

employment practice occurred. 

 By Petition for Relief dated February 27, 2007, Petitioner 

alleged that Respondent discriminated against him in employment 

when it fired him and replaced him with a non-Hispanic. 

 At the hearing, Petitioner called seven witnesses and 

offered into evidence one exhibit.  Respondent called three 

witnesses and offered into evidence 14 exhibits.  All exhibits 

were admitted. 

 Neither party ordered a transcript or filed a proposed 

recommended order. 

FINDINGS OF FACT 

1. Petitioner is a Peruvian South American Indian and 

Hispanic.  He is also a Spanish speaker, although he speaks 

English fluently. 

2. Respondent owns and operates a chain of grocery stores.  

Petitioner worked at Respondent's store in Fort Lauderdale from 

December 1992 until he was terminated in August 2005.  

Petitioner started as a produce clerk and, at the time of his 

termination, he had worked his way up to produce manager.  He 
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had been employed as a produce manager of the Fort Lauderdale 

store since April 2002. 

3. Petitioner enjoyed a good reputation among his 

coworkers.  He was fair and a good manager.  He enjoyed good 

rapport with customers and employees.  Petitioner's employment 

record was unblemished except for one incident prior to the 

subject incident.  On February 17, 2005, Petitioner received an 

Unsatisfactory Work Warning for misuse of Respondent's email 

system and inappropriate communication.  Petitioner was one of 

several employees disciplined at this time for this offense. 

4. Under well-established and uniformly enforced rules, 

Respondent maintained a policy of terminating any employee who 

received any discipline within six months after receipt of an 

Unsatisfactory Work Warning. 

5. On August 3, 2005--which is within six months of 

February 17, 2005--Petitioner was approached by an employee whom 

he supervised.  The employee asked Petitioner for an evaluation.  

Petitioner complied, informing the employee that his work 

merited a raise, but no money was available at the time for 

raises. 

6. The employee took his request to Petitioner's 

supervisor, who conducted a meeting with the employee and 

Petitioner.  During the meeting, she explained Respondent's 

policy about raises, correcting the mistaken understanding of 
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Petitioner that raises were not presently available.  She 

approved the employee for a raise.  The meeting was amicable and 

ended in this fashion. 

7. Later in the day of the meeting, Petitioner approached 

the employee, playfully tapped him with a small bundle of wire 

wraps used to bind produce, and asked him, jokingly, why he was 

trying to get Petitioner into trouble.  The employee felt 

intimidated about the incident and reported it to Respondent's 

supervisor. 

8. Respondent has no tolerance for workplace behavior that 

may be perceived as intimidating to its employees.  Based on 

this policy, Respondent determined that it was necessary to 

discipline Petitioner for the incident with the employee. 

9. But for the prior incident involving the company email 

system, Respondent would not have terminated Petitioner.  

However, because the second incident occurred within six months 

of the earlier warning, Respondent, consistent with its policy, 

terminated Petitioner. 

10.  There is no evidence whatsoever that Respondent 

terminated Petitioner due to his race or national origin.  

Although the reason for terminating him does not withstand much 

scrutiny, it is abundantly clear that the cited reason for 

termination does not mask an unlawful basis for termination. 
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CONCLUSIONS OF LAW 

11.  The Division of Administrative Hearings has 

jurisdiction over the subject matter.  §§ 120.569, 120.57(1), 

and 760.11(7), Fla. Stat. (2006). 

12.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice to terminate an employee 

for reason of race or national origin.  

13.  Petitioner has failed to prove that Respondent 

discriminated against him based on race or national origin when 

Respondent terminated him. 

RECOMMENDATION 

 It is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

 DONE AND ENTERED this 7th day of June, 2007, in 

Tallahassee, Leon County, Florida. 

 

                           S 
                           ___________________________________ 
                           ROBERT E. MEALE 
                           Administrative Law Judge 
                           Division of Administrative Hearings 
                           The DeSoto Building 
                           1230 Apalachee Parkway 
                           Tallahassee, Florida  32399-3060 
                           (850) 488-9675   SUNCOM 278-9675 
                           Fax Filing (850) 921-6847 
                           www.doah.state.fl.us 
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                           Filed with the Clerk of the 
                           Division of Administrative Hearings 
                           this 7th day of June, 2007. 
 
 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Alan D. Jimenez 
820 Northeast 19th Terrace 
Fort Lauderdale, Florida  33304 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Jennifer L. Price, Esquire 
Stearns, Weaver, Miller, Weissler 
  Alhadeff & Sitterson, P.A. 
200 East Las Olas Boulevard,  Suite 2100 
Fort Lauderdale, Florida  33301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
NORA E. BARTOLONE, 
 
     Petitioner, 
 
vs. 
 
BEST WESTERN HOTELS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-0496 

   
RECOMMENDED ORDER 

 
 A duly-noticed final hearing was held in this case by 

Administrative Law Judge T. Kent Wetherell, II, on March 26-27, 

2007, in Bartow, Florida. 

APPEARANCES 

 For Petitioner:  Nora E. Bartolone, pro se 
  119 Alachua Drive Southeast 
  Winter Haven, Florida  33884 
 

 For Respondent:  Donald T. Ryce, Esquire 
  908 Coquina Lane 
  Vero Beach, Florida  32963 

 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice against Petitioner. 

PRELIMINARY STATEMENT 

On January 8, 2007, the Florida Commission on Human 

Relations (Commission) issued a “no cause” determination on the 

employment discrimination complaint filed by Petitioner against 
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Respondent.  On January 22, 2007, Petitioner timely filed a 

Petition for Relief (Petition) with the Commission. 

On January 24, 2007, the Commission referred the Petition 

to the Division of Administrative Hearings (DOAH) for the 

assignment of an Administrative Law Judge to conduct a hearing 

on the Petition pursuant to Section 120.57(1), Florida Statutes.  

The referral was received by DOAH on January 29, 2007. 

The final hearing was scheduled for and held on March 26-

27, 2007.  At the hearing, Petitioner testified in her own 

behalf and also presented the testimony of Stephen Zulinski.  

Respondent presented the testimony of Lin Whitaker, Karen 

Griffin, Kathleen Knorr, Gary Carter, and Jeffrey Vandiver.  

Exhibits R1 through R26 were received into evidence. 

The three-volume Transcript of the final hearing was filed 

on May 21, 2007.  The parties were given 10 days from that date 

to file proposed recommended orders (PROs).  Petitioner filed 

letters summarizing her position on May 14 and 23, 2007.  

Respondent filed a PRO on May 30, 2007.  The parties’ post-

hearing filings have been given due consideration. 

All statutory references in this Recommended Order are to 

the 2006 version of the Florida Statutes. 

FINDINGS OF FACT 

 1.  Respondent operates the Best Western Admiral’s Inn and 

Conference Center in Winter Haven. 
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 2.  Petitioner worked as a waitress in the hotel’s first 

floor restaurant from March 8, 2005, through March 18, 2006. 

 3.  Petitioner testified that she was sexually harassed 

“for months” by Marcus Owens, a cook who worked with her in the 

restaurant.  According to Petitioner, Mr. Owens made vulgar and 

sexually-explicit comments to her on a number of occasions while 

they were working together. 

4.  Petitioner could not recall precisely when the 

harassment started, but she estimated that it started 

approximately two weeks after Mr. Owens started working at the 

restaurant. 

 5.  Mr. Owens started working in the restaurant on July 28, 

2005, which means that the harassment would have started in mid-

August 2005. 

 6.  Petitioner did not complain about the harassment until 

November 9, 2005, when she reported it to her supervisor, Cory 

Meeks. 

7.  This was the first notice that Respondent had about the 

alleged harassment.  Petitioner’s testimony that she complained 

to the hotel’s general manager, Jeffrey Vandiver, about the 

harassment several weeks prior to her complaint to Mr. Meeks was 

not persuasive.   

8.  Petitioner and Mr. Meeks met with the hotel’s human 

resources manager, Lin Whitaker, on the same day that the 
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complaint was made, November 9, 2005.  Ms. Whitaker told 

Petitioner that she needed to put her complaint in writing for 

the hotel to take formal action.  Petitioner refused to do so 

because she was scared of retribution by Mr. Owens, even though 

Mr. Meeks and Ms. Whittaker assured her that she would be 

protected from Mr. Owens. 

 9.  Petitioner asked Mr. Meeks and Ms. Whitaker to address 

the situation with Mr. Owens without using her name, which they 

did.  Mr. Owens denied sexually harassing anyone when confronted 

by Mr. Meeks and Ms. Whitaker. 

10.  On December 2, 2005, Petitioner again complained to 

Mr. Meeks about Mr. Owens.  She told Mr. Meeks that the 

harassment had not stopped and that it had gotten worse through 

even more vulgar comments. 

11.  Petitioner again did not want a formal investigation 

into the allegations, but Ms. Whitaker told her that an 

investigation was required by company policy since this was the 

second complaint. 

12.  Mr. Owens was immediately suspended without pay 

pending the completion of the investigation. 

13.  The investigation was conducted by Mr. Vandiver, Mr. 

Meeks, and Ms. Whitaker on December 7, 2005.  They first met 

with Petitioner to get her side of the story.  Then, they met 

separately with Mr. Owens to get his side of the story.  
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Finally, they interviewed all of the employees who worked with 

Petitioner and Mr. Owens. 

14.  This was the first time that Petitioner went into 

detail about what Mr. Owens had said and done.  She stated that, 

among other things, Mr. Owens asked her whether she had “ever 

had a black man” and whether her boyfriend “is able to get it up 

or does he require Viagra.”  She also stated that there were no 

witnesses to the harassment because Mr. Owens was "discreet" 

about making the comments to her when no one else was around.   

 15.  Mr. Owens again denied sexually harassing anyone.  He 

acknowledged asking Petitioner whether she had ever dated a 

black man, but he stated that the question was in response to 

Petitioner asking him whether he had ever dated a white woman.  

(Mr. Owens is black, and Petitioner is white.) 

 16.  The other employees who were interviewed as part of 

the investigation stated that they had not witnessed any sexual 

harassment or overheard any sexually explicit conversations in 

the restaurant.   

 17.  Mr. Vandiver, Mr. Meeks, and Ms. Owens concluded based 

upon their investigation that “there is not enough evidence of 

sexual harassment to terminate Marcus Owens.”  They decided to 

let Mr. Owens continue working at the hotel, provided that he 

agreed to be moved to the hotel’s second floor restaurant and 

that he agreed to attend a sexual harassment training program. 
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 18.  On December 8, 2005, Mr. Meeks and Ms. Whitaker 

conveyed the results of their investigation and their proposed 

solution to Petitioner.  She was “fine” with the decision to 

move Mr. Owens to the second floor restaurant where she would 

not have contact with him. 

 19.  On that same day, Mr. Meeks and Ms. Whitaker conveyed 

their proposed solution to Mr. Owens.  He too was “fine” with 

the decision, and he agreed that he would not go near 

Petitioner. 

20.  Mr. Owens came back to work the following day, on 

December 9, 2005. 

 21.  On December 14, 2005, Mr. Owens was involved in an 

altercation with Stephen Zulinski, a dishwasher at the hotel and 

a close friend of Petitioner’s.  The altercation occurred at the 

hotel during working hours. 

22.  Mr. Zulinski testified that the incident started when 

Mr. Owens made vulgar and sexually explicit comments and 

gestures about Mr. Zulinski’s relationship with Petitioner.  Mr. 

Zulinski was offended and angered by the comments, and he cursed 

and yelled at Mr. Owens.  Mr. Zulinski denied pushing Mr. Owens 

(as reflected on Mr. Zulinski’s Notice of Termination), but he 

admitted to putting his finger on Mr. Owens’ shoulder during the 

altercation. 
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23.  Mr. Owens and Mr. Zulinski were immediately fired as a 

result of the altercation. 

 24.  Petitioner continued to work as a waitress at the 

hotel’s first floor restaurant after Mr. Owens was fired. 

25.  Petitioner received awards from Respondent for having 

the most positive customer comment cards for the months of 

October and November 2005, even though according to her 

testimony she was being sexually harassed by Mr. Owens during 

those months.  She testified that her problems with Mr. Owens 

affected her job performance only to a “very small degree.” 

26.  Petitioner had no major problems with her job 

performance prior to December 2005, notwithstanding the sexual 

harassment by Mr. Owens that had been occurring “for months” 

according to Petitioner’s testimony. 

27.  Petitioner was “written up” on a number of occasions 

between December 2005 and February 2006 because of problems with 

her job performance.  The problems included Petitioner being 

rude to the on-duty manager in front of hotel guests; taking too 

many breaks and not having the restaurant ready for service when 

her shift started; failing to check the messages left for room 

service orders; and generating a guest complaint to the hotel’s 

corporate headquarters. 

28.  Petitioner was fired after an incident on March 11, 

2006, when she left the restaurant unattended on several 
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occasions and the manager-on-duty received complaints from 

several hotel guests about the quality of service that they 

received from Petitioner that night.  Petitioner ended up being 

sent home from work that night because, according to her 

supervisor, “she was in a crying state,” unable to work, and 

running off the restaurant’s business. 

29.  Petitioner’s employment with Respondent was formally 

terminated on March 18, 2006.  The stated reason for the 

termination was “unsatisfactory work performance” and “too many 

customer complaints.” 

30.  None of the supervisors who wrote up Petitioner were 

aware of her sexual harassment complaints against Mr. Owens. 

31.  Petitioner claimed that the allegations of customer 

complaints and poor job performance detailed in the write-ups 

were “ludicrous,” “insane,” “almost a complete fabrication,” and 

“a joke.”  The evidence does not support Petitioner’s claims. 

32.  Petitioner admitted to having “severe” bi-polar 

disorder, and she acknowledged at the hearing and to her 

supervisor that she was having trouble with her medications over 

the period that she was having problems with her job 

performance.  For example, the comment written by Petitioner on 

the January 27, 2006, write-up stated that she was “at a loss” 

to explain her job performance and that she “hope[d] to have 
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[her] mental stability restored to what everyone else but [her] 

seems normalcy.” 

 33.  Petitioner worked 25 to 30 hours per week while 

employed by Respondent.  She was paid $5.15 per hour, plus tips, 

and she testified that her biweekly take-home pay was between 

$200 and $250. 

 34.  Petitioner applied for unemployment compensation after 

she was fired.  Respondent did not dispute the claim, and 

Petitioner was awarded unemployment compensation of $106 per 

week, which she received for a period of six months ending in 

September 2006. 

 35.  Petitioner has not worked since she was fired by 

Respondent in March 2006.  She has not even attempted to find 

another job since that time. 

36.  Petitioner does not believe that she is capable of 

working because of her bi-polar disorder.  She applied for 

Social Security disability benefits based upon that condition, 

but her application was denied.  Petitioner’s appeal of the 

denial is pending. 

37.  Petitioner testified that one of the reasons that she 

has not looked for another job is her concern that doing so 

would undermine her efforts to obtain Social Security disability 

benefits. 
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 38.  Respondent has a general “non-harassment” policy, 

which prohibits “harassment of one employee by another employee 

. . . for any reason.” 

 39.  Respondent also has a specific sexual harassment 

policy, which states that “sexual harassment of any kind will 

not be tolerated.”  The policy defines sexual harassment to 

include verbal sexual conduct that “has the purpose or effect of 

interfering with the individual’s work performance or creating 

an intimidating, hostile, or offensive working environment.” 

 40.  The general non-harassment policy and the specific 

sexual harassment policy require the employee to immediately 

report the harassment to his or her supervisor or a member of 

the management staff. 

41.  The Standards of Conduct and the Work Rules adopted by 

Respondent authorize immediate dismissal of an employee who is 

disrespectful or discourteous to guests of the hotel. 

42.  The Standards of Conduct also authorize discipline 

ranging from a written reprimand to dismissal for an employee’s 

“[f]ailure to perform work or job assignments satisfactorily and 

efficiently.” 
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CONCLUSIONS OF LAW 

A.  Jurisdiction 

 43.  DOAH has jurisdiction over the parties to and subject 

matter of this proceeding pursuant to Sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes. 

B.  Sexual Harassment Claim 

 44.  Section 760.10(1)(a), Florida Statutes, which is part 

of the Florida Civil Rights Act (FCRA), provides that it is an 

unlawful employment practice to “discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's . . . sex 

. . . .” 

 45.  The FCRA was patterned after Title VII of the federal 

Civil Rights Act, so case law construing Title VII is persuasive 

when construing to the FCRA.  See, e.g., Castleberry v. Edward 

M. Chadbourne, Inc., 810 So. 2d 1028, 1030 n.3 (Fla. 1st DCA 

2002). 

46.  Although Title VII and the FCRA do not mention sexual 

harassment, it is well-settled that both acts prohibit sexual 

harassment.  See, e.g., Mendoza v. Borden, Inc., 195 F.3d 1238, 

1244-45 (11th Cir. 1999) (citing Harris v. Forklift Systems, 

Inc., 510 U.S. 17, 21 (1993)); Maldonado v. Publix Supermarkets, 

939 So. 2d 290 (Fla. 4th DCA 2006). 
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 47.  Petitioner alleges a hostile environment sexual 

harassment claim, which is a claim that is based on “bothersome 

attentions or sexual remarks that are sufficiently severe or 

pervasive to create a hostile work environment.”  Burlington 

Industries, Inc. v. Ellerth, 524 U.S. 742, 751 (1998) 

(distinguishing hostile environment claims from quid pro quo 

sexual harassment claims). 

48.  In order to establish a hostile environment sexual 

harassment claim, Petitioner must prove: 

(1) the employee is a member of a protected 
group; (2) the employee was subjected to 
unwelcome sexual harassment, such as sexual 
advances, requests for sexual favors, and 
other conduct of a sexual nature; (3) the 
harassment was based on the sex of the 
employee; (4) the harassment was 
sufficiently severe or pervasive to alter 
the terms and conditions of employment and 
create a discriminatorily abusive working 
environment; and (5) that the employer knew 
or should have known about the harassment 
and took insufficient remedial action. 
 

Maldonado, 939 So. 2d at 293-94.  Accord Hadley v. McDonald’s 

Corp., Order No. 04-147 (FCHR Dec. 7, 2004). 

49.  The requirement that Petitioner prove that the 

harassment is sufficiently severe or pervasive ensures that the 

anti-discrimination laws do not become “general civility codes.”  

Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998). 

50.  The factors to be considered in determining whether 

the harassment is sufficiently severe or pervasive include: 
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1) the frequency of the conduct; 2) severity of the 
conduct; 3) whether the conduct was physically 
threatening or humiliating; and 4) whether the conduct 
unreasonably interfered with the employee’s job 
performance. 

 
Maldonado, 939 So. 2d at 294.  Accord Hadley, supra. 
 
 51.  There is an affirmative defense to hostile environment 

sexual harassment claims known as the “Faragher-Ellerth defense” 

based upon the United States Supreme Court decisions from which 

the defense developed.  See Baldwin v. Blue Cross/Blue Shield of 

Alabama, 480 F.3d 1287, 1292 (11th Cir. 2007). 

 52.  An employer can avoid liability for sexual harassment 

based upon the Faragher-Ellerth defense if: 

(1) it exercised reasonable care to prevent 
and correct promptly any sexual harassing 
behavior; and (2) the employee unreasonably 
failed to take advantage of any preventive 
or corrective opportunities. 
 

Id. at 1303 (internal quotations omitted).  See also Maldanado, 

939 So. 2d at 297-98 (employer could not be found liable for 

sexual harassment where its “corrective action was immediate, 

appropriate, and reasonably likely to stop the harassment”). 

 53.  Respondent has the burden to prove the elements of the 

Faragher-Ellerth defense.  See Baldwin, 480 F.3d at 1303. 

 54.  Applying these standards to the facts of this case, it 

is determined that Petitioner failed to prove her sexual 

harassment claim.  The evidence fails to establishes that the 

sexual harassment described by Petitioner was sufficiently 
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severe or pervasive so as to create a hostile work environment 

because, among other things, Petitioner testified that the 

harassment only affected her job performance to “a very small 

degree.”  Moreover, the evidence fails to establish that 

Respondent knew or should have known about the harassment prior 

to November 9, 2005, and, therefore, its failure to do anything 

about the harassment prior to that date was not unreasonable or 

inappropriate. 

55.  Even if it was determined that Petitioner had 

established a prima facie case of sexual harassment, Respondent 

met its burden to prove the Faragher-Ellerth defense.  The 

evidence establishes that the corrective action taken by 

Respondent -- both after Petitioner’s initial complaint and 

after her second complaint -- was immediate, appropriate, and 

reasonably likely to stop Mr. Owens from harassing Petitioner.  

Indeed, on both occasions, Petitioner agreed to the corrective 

action taken by Respondent. 

56.  In sum, there is no basis to impose liability on 

Respondent for the sexual harassment allegedly suffered by 

Petitioner. 

C.  Retaliation Claim 

 57.  Section 760.10(7), Florida Statutes, provides that it 

is an unlawful employment practice to “discriminate against any 
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person because that person has opposed any practice which is an 

unlawful employment practice under [the FCRA] . . . .” 

 58.  To establish a prima facie case for retaliation under 

Section 760.10(7), Florida Statutes, Petitioner must demonstrate 

that (1) she engaged in a statutorily protected activity; (2) 

she suffered an adverse employment action; and (3) there is a 

causal relation between the two events.  See Hinton v. 

Supervision International, Inc., 942 So. 2d 986, 990 (Fla. 5th 

DCA 2006); Guess v. City of Miramar, 889 So. 2d 840, 846 (Fla. 

4th DCA 2004).  With respect to the third element, Petitioner 

must only prove that the protective activity and the negative 

employment action “are not completely unrelated.”  See Rice-

Lamar v. City of Ft. Lauderdale, 853 So. 2d 1125, 1132-33 (Fla. 

4th DCA 2003). 

 59.  If Petitioner establishes a prima facie case, the 

burden shifts to Respondent to proffer a legitimate, non-

retaliatory reason for the adverse employment action.  See Rice-

Lamar, 853 So. 2d at 1132-33.  If Petitioner fails to establish 

a prima facie case, the burden never shifts to Respondent. 

60.  The ultimate burden of persuasion remains with 

Petitioner throughout the case to demonstrate a discriminatory 

motive for the adverse employment action.  Id.  See also  Reeves 

v. Sanderson Plumbing Products, 530 U.S. 133 (2000); St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993). 
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61.  To do so, Petitioner must prove by a preponderance of 

the evidence that the reason proffered by Respondent is “false” 

or “unworthy of credence” and that the real reason that she was 

fired was retaliation for her complaints about the sexual 

harassment by Mr. Owens.  See St. Mary’s Honor Center, 509 U.S. 

at 507-08, 515-17.  Proof that "the employer's proffered reason 

is unpersuasive, or even obviously contrived, does not 

necessarily establish that the [Petitioner’s] proffered reason 

[of retaliation] . . . is correct."  Id. at 524.  It is “not 

enough . . . to disbelieve the employer; the factfinder must 

believe the [Petitioner’s] explanation” of retaliation.  Id. at 

519 (emphasis in original). 

 62.  Petitioner proved the first two elements of her prima 

facie case.  The evidence establishes that Petitioner engaged in 

a statutorily-protected activity by complaining to the hotel’s 

management staff about Mr. Owens conduct and that she suffered 

an adverse employment action when she was fired by Respondent. 

 63.  Petitioner failed to prove the third element of her 

prima facie case.  The evidence fails to establish any 

relationship whatsoever between Petitioner’s complaints about 

Mr. Owens conduct in November and December 2005 and her firing 

in March 2006. 

 64.  Even if it was determined that Petitioner had 

established a prima facie case, Respondent met its burden to 
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proffer a legitimate, non-retaliatory reason for the adverse 

employment action taken against Petitioner.  Specifically, 

Respondent presented credible evidence showing that Petitioner 

was fired for poor job performance, not her complaints against 

Mr. Owens.   

 65.  Petitioner failed to prove that the reasons presented 

by Respondent for her firing were “false,” “unworthy of 

credence,” or otherwise pretextual. 

 66.  In sum, Petitioner failed to prove her retaliation 

claim under Section 760.10(7), Florida Statutes. 

D.  Relief 

 67.  Petitioner is not entitled to any relief in this 

proceeding because she failed to prove her claims. 

 68.  Even if Petitioner had proved her claims, she would 

not have been entitled to an award of monetary damages because 

she made no effort to look for other employment after she was 

fired, but rather affirmatively chose not to look for another 

job in an effort to bolster her claim for Social Security 

disability benefits.  See, e.g., Ford Motor Company v. E.E.O.C., 

458 U.S. 219, 231-32 (1982) (holding that the plaintiff in an 

employment discrimination case is required to mitigate her 

damages by attempting to obtain other suitable employment, and 

the failure to do so results in the forfeiture of the right to 

back pay); Weaver v. Casa Gallardo, Inc., 922 F.2d 1515, 1527 
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(11th Cir. 1991); Miller v. Marsh, 766 F.2d 490, 492 (11th Cir. 

1985); Champion International Corp. v. Wideman, 733 So. 2d 559, 

561 (Fla. 1st DCA 1999). 

RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing the Petition for Relief with prejudice. 

 DONE AND ENTERED this 8th day of June, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of June, 2007. 
 

 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Donald T. Ryce, Esquire 
908 Coquina Lane 
Vero Beach, Florida  32963 
 
Nora E. Bartolone 
119 Alachua Drive Southeast 
Winter Haven, Florida  33884 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROBERT COWDEN, 
 
     Petitioner, 
 
vs. 
 
CHARLES CLOTFELTER AND KING'S 
GATE CLUB, INC., 
 
 Respondents. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 07-0498 

   
RECOMMENDED ORDER 

 
The final hearing in this case was conducted by telephone 

conference by Administrative Law Judge Bram D. E. Canter of the 

Division of Administrative Hearings (DOAH) on April 5, 2007. 

APPEARANCES 
 
 For Petitioner:   Robert Cowden, pro se 
       31 Castle Drive 

   Nokomis, Florida  34275 
 
 For Respondents:  Robert E. Turffs, Esquire 
       Robert E. Turffs, P.A. 
       1444 First Street, Suite B 

   Sarasota, Florida  34236 
 

STATEMENT OF THE ISSUE 
 
 Whether Petitioner Robert Cowden was the subject of housing 

discrimination by Respondents based on Mr. Cowden's physical 

handicap, in violation of Florida's Fair Housing Act. 
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PRELIMINARY STATEMENT 
 

Petitioner Robert Cowden and his mother, Alice Cowden, 

filed a complaint with the Florida Commission on Human Relations 

(Commission) on July 17, 2006, alleging that Robert Cowden was 

discriminated against by Respondents because of his physical 

disability, Acquired Immune Deficiency Syndrome (AIDS).  More 

specifically Petitioner alleged that Respondents failed to make 

reasonable accommodation for his disability by allowing him to 

visit his mother in an adult mobile home community in excess of 

the community's rules that restrict visitation by persons under 

the age of 55. 

The case was referred by the Commission to DOAH showing 

both Robert Cowden and Alice Cowden as Petitioners.  However, 

the evidence presented at the final hearing established that no 

allegation was ever made that Alice Cowden was the subject of 

discrimination.  Therefore, the style of the case has been 

changed for this Recommended Order to remove Alice Cowden as a 

Petitioner.  In addition, the evidence shows that Petitioner's 

complaint against Charles Clotfelter was in his capacity as 

general manager of King's Gate Club, which is operated by King's 

Gate Club, Inc.  Therefore, King's Gate Club, Inc., has been 

added to the case style as a Respondent. 

The Commission investigated the complaint and determined 

that there was no reasonable cause to believe that a 



 3

discriminatory housing practice had occurred in violation of 

state and federal law.  Petitioner disagreed with the 

Commission's determination and filed a Petition for Relief.  The 

case was forwarded to DOAH to conduct a de novo hearing on the 

matter. 

At the hearing, Petitioner testified on his own behalf and 

offered the testimony of his mother, Alice Cowden.  Petitioner's 

Exhibits 1 and 2 were admitted into evidence.  Respondents 

presented the testimony of Harlan Domber and Charles Clotfelter.  

Respondents Exhibits 1 through 29 were admitted into evidence.  

The final hearing was recorded by a court reporter, but a 

transcript was not filed with DOAH. 

Respondents filed a Proposed Recommended Order and 

Petitioner filed a letter.  Attached to Petitioner's letter was 

a letter from another resident of King's Gate Club.  The 

attached letter was not admitted into evidence, but remains in 

the record. 

FINDINGS OF FACT 

1.  Petitioner has AIDS, which qualifies him as a person 

with a handicap under state and federal fair housing laws. 

2.  Petitioner's mother, Alice Cowden, is a resident of 

King's Gate Club in Venice, Florida. 

3.  Charles Clotfelter is the general manager of King's 

Gate Club.  King's Gate Club is an adult mobile home community 
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operated by King's Gate Club, Inc.  The Articles of 

Incorporation for King's Gate Club, Inc., specify that permanent 

occupants shall be 55 years old or older.  No permanent 

occupancy is permitted for persons under the age of 55 unless an 

exemption is granted at the sole discretion of the board of 

directors and only if granting the exemption will not result in 

less than 80 percent of the mobile homes in the community having 

at least one resident aged 55 or older. 

4.  The rules of King's Gate Club require residents to 

limit visits by adult guests under age 55 to a maximum of 120 

days within any consecutive 12-month period. 

5.  Petitioner is an adult, but less than 55 years old.  In 

2005 and 2006, Petitioner was a frequent visitor at his mother's 

home in King's Gate Club.  Several times in 2006, Respondents 

informed Petitioner's mother that Petitioner's visits had 

exceeded the community's visitation rule.  Mr. Clotfelter, the 

manager of King's Gate Club, also discussed the visitation rule 

issue with Petitioner. 

6.  On May 7, 2006, Mr. Clotfelter sent a letter to 

Ms. Cowden requesting that Petitioner either vacate the premises 

or become a member of King's Gate Club.  As a member, Petitioner 

would not be subject to the visitation rule.  Becoming a member 

requires a $120 application fee and includes a "background 

check." 
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7.  In June 2006, Petitioner first informed Mr. Clotfelter 

that Petitioner had AIDS. 

8.  On July 13, 2006, a certified letter was sent to 

Ms. Cowden by Harlan Domber, the attorney for King's Gate Club, 

Inc., informing her that Petitioner's visits exceeded the limits 

stated in the rules.  Mr. Domber advised Ms. Cowden that 

Petitioner must vacate her premises or she and Petitioner must 

apply to make Petitioner a co-owner of the mobile home. 

9.  Instead, Petitioner responded by filing a complaint 

with the Commission.  Petitioner claims that Respondents were 

required to allow him to visit his mother at King's Gate Club as 

often as he wanted as a reasonable accommodation for his 

disability. 

10. Petitioner testified that he takes medications and 

receives treatments for his AIDS, but that he has no physical 

limitation that requires him to use any assistive device, such 

as a wheelchair, or assistive technology.  He also testified 

that he does not need the care of his mother for his disability. 

11. Petitioner never requested that King's Gate Club 

provide any particular accommodation for his disability.  Based 

on his understanding of the fair housing laws, Petitioner 

assumed that when he informed Mr. Clotfelter that he had AIDS, 

Mr. Clotfelter would understand that King's Gate Club could not 

require Petitioner to comply with the visitation rule.  As 
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explained in the Conclusions of Law, Petitioner's understanding 

of the law was mistaken. 

12. Nevertheless, following Petitioner's complaint to the 

Commission, the board of directors of King's Gate Club decided 

not to enforce its visitation rule against Petitioner, and he 

now visits his mother at King's Gate Club as often as he wishes.  

This action by the board does not make the case moot, however, 

because the board could change its position. 

CONCLUSIONS OF LAW 

13. DOAH has jurisdiction over the parties to and the 

subject matter of this proceeding pursuant to Section 120.569, 

and Subsections 120.57(1) and 760.11(7) Florida Statutes (2006).1 

14. Under Florida’s Fair Housing Act ("the Act"), Sections 

760.20 through 760.37, Florida Statutes, it is unlawful to 

discriminate in the sale or rental of housing.  Subsection 

760.23(1), Florida Statutes, states in pertinent part: 

It is unlawful to . . . make unavailable or 
deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion. 
 

 15. Subsection 760.22(7)(a), Florida Statutes, defines 

"handicap" as "a physical or mental impairment which 

substantially limits one or more major life activities."  

Respondents argue that Petitioner does not have a handicap as 
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defined in the Act, because Petitioner admits to having no 

current physical impairment as a result of AIDS. 

16. In interpreting and applying the Act, the Commission 

and the Florida courts regularly seek guidance from federal 

court decisions interpreting similar provisions of federal fair 

housing laws.  Federal court decisions have recognized persons 

with AIDS to have a handicap subject to the protections of the 

Fair Housing Amendment Act of 1988, 42 U.S.C. § 3601, et seq. 

(FHAA).  See, e.g., McGary v. City of Portland, 386 F.3d 1259 

(9th Cir. 2004).  The undersigned declines to resolve whether 

under Florida law, some persons with AIDS are protected by the 

housing laws and others are not, based on the degree of the 

disease's debilitating effects on the person.  This case can be 

resolved by focusing on the question of what physical 

limitations Petitioner had because of his AIDS and whether 

Respondents failed to make reasonable accommodation for those 

physical limitations. 

 17. Subsection 760.23(9), Florida Statutes, states in 

relevant part that discrimination in housing includes: 

(b)  A refusal to make reasonable 
accommodation in rules, policies, practices, 
or services, when such accommodations may be 
necessary to afford such person equal 
opportunity to use and enjoy a dwelling. 

 
18. In cases involving a claim of housing discrimination, 

the complainant has the burden of proving a prima facie case of 
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discrimination by a preponderance of the evidence.  To establish 

a prima facie case of failure to make a reasonable accommodation 

under the similar provision of federal law, 42 U.S.C. Section 

3604(f)(3)(B), Petitioner must show: 

a)  that he suffers from a handicap; 
 
b)  that Respondent knew of the handicap; 
 
c)  that an accommodation of the handicap 
was necessary to afford Petitioner an equal 
opportunity to use and enjoy the housing in 
question; and 
 
d)  that Respondent refused to make such an 
accommodation. 
 

See U.S. v. California Mobile Home Park Mgmt., 107 F.3d 1374, 

1380 (9th Cir. 1997); Schantz v. Village Apartments, 998 

F. Supp. 784, 791 (E.D. Mich. 1998). 

19. Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 

So. 2d 1008, 1013, n.7 (Fla. 1st DCA 1996), aff’d, 679 So. 2d, 

1183 (Fla. 1996). 

20. If, however, the complainant establishes a prima facie 

case, the burden then shifts to the respondent to articulate 

some legitimate, nondiscriminatory reason for its action.  If 

the respondent satisfies this burden, then the complainant must 

establish by a preponderance of the evidence that the reason 

asserted by the respondent is, in fact, merely a pretext for 

discrimination.  See Massaro v. Mainlands Section 1 & 2 Civic 
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Ass’n, Inc., 3 F.3d 1472, 1476, n.6 (11th Cir. 1993), cert. 

denied, 513 U.S. 808, 115 S. Ct. 56, 130 L. Ed. 2d 15 

(1994)(Fair housing discrimination cases are subject to the 

three-part test articulated in McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973)). 

21. Petitioner did not meet his burden to establish a 

prima facie case of discrimination.  Petitioner failed to prove 

that King's Gate Club, Inc., refused to permit him to visit his 

mother under the same terms and conditions of visitation that 

were applicable to all guests.  Petitioner also failed to prove 

that he required an accommodation in order to have an equal 

opportunity to use and enjoy his mother's home in King's Gate 

Club. 

22. By his own admissions, Petitioner is not in need of an 

accommodation to overcome a physical limitation.2  Persons with 

handicaps are a protected class, not a privileged class.  

Petitioner is not seeking protection of his right to an equal 

opportunity to visit his mother.  He is seeking the privilege of 

having greater visitation rights than other guests at King's 

Gate Club.  The Act does not require King's Gate Club, Inc., to 

grant him such a privilege.   

23. For the reasons set forth above, the actions of 

Respondents that Petitioner complained of do not constitute 
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discrimination under the Act.  Therefore, the Petition for 

Relief should be dismissed. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Petition for Relief be dismissed. 

DONE AND ENTERED this 5th day of June, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  

BRAM D. E. CANTER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of June, 2007. 

 
 

ENDNOTES 
 
1/  All references to the Florida Statutes are to the 2006 
codification. 
 
2/  Petitioner's request for the accommodation was apparently 
based only on his personal financial needs.  Some federal court 
decisions strongly suggest that the FHAA does not contemplate 
financial or economic accommodations.  Salute v. Stratford 
Greens Garden Apartments, 136 F.3d 293, 302 (2d Cir. 1998).  See  
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also Schantz v. Village Apartments, 998 F. Supp. 784 (E.D. Mich. 
1998)(Landlord's no co-signer policy did not have to be waived 
to accommodate a person with a disability.)  In any event, 
Petitioner did not show a connection between his financial needs 
and his disability. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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