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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROLYN LAWHORN, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CORRECTIONS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-4818 

   
RECOMMENDED ORDER 

 In accordance with duly promulgated notice this cause came 

on for formal proceeding and hearing before P. Michael Ruff, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings in Brooksville, Florida, on March 29, 

2007.  The appearances were as follows: 

APPEARANCES 
 

       Petitioner:  Carolyn Lawhorn, pro se 
                    13141 Lola Drive 
                    Spring Hill, Florida  34609 
 
       Respondent:  Joshua E. Laws, Esquire 
                    Florida Department of Corrections 
                    2601 Blair Stone Road 
                    Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 
 

 The issue to be resolved in this proceeding concerns 

whether the Department of Corrections, the employer and 

Respondent herein (Department, Respondent) engaged in a 
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discriminatory employment action against the Petitioner by 

terminating her allegedly on account of her age.1/ 

PRELIMINARY STATEMENT 

This cause arose from the filing of a charge of 

discrimination on May 10, 2006, date by the Petitioner, Carolyn 

Lawhorn.  Upon investigation and consideration of the 

Petitioner's claim, the Florida Commission on Human Relations 

ultimately entered a determination of "No Cause."  Thereafter, 

the Petitioner filed a Petition for Relief and availed herself 

of the right to a hearing concerning that determination before 

the Division of Administrative Hearings.  The cause was 

ultimately transferred to the undersigned for conduct of a 

formal proceeding and hearing pursuant to Sections 120.569 and 

120.57(1), Florida Statutes (2006). 

The cause came on for hearing as noticed.  At the hearing 

the Petitioner presented her own testimony and the testimony of 

two other witnesses.  Additionally, the Petitioner had  Exhibits 

one through four admitted into evidence.  The Respondent 

presented the testimony of one witness and had Composite Exhibit 

one admitted into evidence.   

Upon concluding the proceeding, the parties elected to take 

the opportunity to submit proposed recommended orders or briefs 

but declined to order a transcript.  The Proposed Recommended 
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Orders submitted have been considered in the rendition of this 

Recommended Order. 

FINDINGS OF FACT 
 

     1.  The Petitioner was hired as a Correctional Officer at 

the Hernando Correctional Institution (HCI) on or about 

December 20, 1996.  HCI houses youthful and adult female 

inmates.   

Inmate Gaspar Incident  

 2.  Lieutenant Laura Reed was the dayshift officer in 

charge at HCI on March 22, 2005.  At that time, at approximately 

12:09 p.m., she ordered Officer Donald Langdon to perform a 

security inspection of a holding cell area.  Lt. Langdon entered 

through the building's exterior door which opens to a vestibule 

in a holding cell area.  The vestibule has two other solid 

doors; the steel door leading to the holding cell area is 

located a few feet from the exterior door, and there is a door 

at the far end of the vestibule that leads to administrative 

offices.  There is an officer's desk and storage lockers in the 

vestibule.  The three holding cells are typically used at HCI to 

house disruptive inmates.  Each is a 12-by-12 square with a 10- 

foot ceiling.  The side walls are of cement and the front and 

back walls are constructed of bars that are covered by a clear 

wall of lexan, a material similar to Plexiglas.   
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 3.  Officer Langdon checked to make sure that nothing in 

the cells was broken and he searched the cells for contraband.  

He filled out a form indicating nothing was broken in the first 

and third cells and that he had not found any contraband and 

notified Lt. Reed of his findings.  He then left the holding 

cell area.   

 4.  At about 12:10 p.m. Lt. Reed asked Officer Donna Jaje 

to help escort inmate Anita Gaspar to the holding cell because 

she was being disorderly and "acting out."  Thereafter, Lt. Reed 

and Office Jaje arrived at the holding cell area where they 

strip searched the inmate but found no contraband.  During the 

strip search the inmate commented that she "was not going to 

stay on this earth."  The inmate's comment concerned the two 

officers because it indicated that she might be considering 

injuring herself. 

 5.  The inmate was placed in the first holding cell and 

Reed ordered Officer Jaje to remain with the inmate until 

relieved.  Officer Jaje maintained a constant vigil observation 

of the inmate, and Lt. Reed left to advise a psychological 

specialist concerning inmate Gaspar and her comment.   

 6.  The psychological specialist determined a few minutes 

later that the inmate might have the potential to injure herself 

and put her on a "one-to-one observation," which requires 

constant visual observation based upon a fear of suicide. 
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 7.  Suicidal inmates are not common at HCI, thus when an 

inmate is determined to be suicidal, since the institution does 

not have appropriate facilities, the procedure is to maintain a 

constant visual observation of the inmate until the inmate can 

be transferred to Lowell Correctional Institution (Lowell CI).  

Lowell CI does have appropriate facilities for such inmates. 

 8.  The Petitioner was assigned to work as a medical 

officer on the day in question.  Lt. Reed instructed the 

Petitioner to relive Officer Jaje at inmate Gaspar's holding 

cell and told her to stay with that inmate. 

 9.  Prior to the Petitioner's arrival, Officer Jaje had 

maintained constant visual contact with the inmate.  When 

Petitioner Lawhorn arrived at the holding cell to relieve 

Officer Jaje, around 12:45 p.m., Lawhorn sat in a chair directly 

in front of the inmate's holding cell.  Jaje told Lawhorn that 

the inmate was on SOS and gave Lawhorn the keys to the holding 

cell.  Petitioner Lawhorn asked for the "observation form" and 

Officer Jaje went to the medical unit and returned with the 

observation form.  When an inmate is on SOS status, an 

observation form must be completed at 15 minute intervals.  The 

officer observing the inmate must document on the form all the 

inmates activities such as sitting, lying down, talking, eating, 

etc.   
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 10.  Constant visual observation is a different procedure 

than that used for typical inmates being incarcerated in a 

holding cell for disciplinary reasons.  In that instance the 

correctional officer is only required to check on the inmate and 

observe every 15 minutes.  Because constant visual observations 

are not required between those 15-minute, checks the officer may 

then perform other duties.  The Petitioner had been trained to 

know the difference between these two procedures. 

 11.  About 1:30 p.m. Officer Langdon escorted a different 

inmate to the holding cell area.  He knocked on the exterior 

door and received no answer and tried the door which was 

unlocked, although it should have been locked.  When he entered 

the vestibule, Petitioner Lawhorn opened the door to the holding 

cell area as if answering Langdon's knock, but then returned to 

the holding cell area. 

 12.  Langdon is a male officer and therefore cannot strip 

search a female prisoner.  He requested assistance in carrying 

out the required strip search of the inmate he had escorted to 

the holding cell area, but received no response to his radio 

request.  After waiting some ten minutes he apparently discussed 

the matter with Petitioner, not knowing that the Petitioner was 

assigned to maintain constant visual observation of Inmate 

Gaspar.  The Petitioner volunteered to strip search the other 

inmate for him.  Langdon suggested that she strip search that 
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inmate in cell three while he kept an eye on the inmate in cell 

one.  The Petitioner refused that request, apparently because 

the other inmate was not dressed.  She closed the door between 

the vestibule where Langdon was and the holding cell area where 

she carried out the strip search.  Several minutes later Lawhorn 

opened the door to the holding cell area and placed the inmate's 

property in a locker and then returned to the holding cell area.  

Officer Langdon then reported to the control room that the 

inmate he was charged with had been placed in the third holding 

cell and he left the area. 

 13.  At about 2:30 p.m. Lt. Moffitt was in his office 

located in the same building as the holding cell area.  He heard 

yelling, screaming, and a commotion emanating from the holding 

cell area.  He and Officer Holley went to the holding cell area 

to determine the cause of the disturbance. 

 14.  When Lt. Moffitt entered the vestibule area he 

observed the Petitioner sitting at the officer's desk.  The 

solid steel door to the holding cell area was closed.  As he 

passed the Petitioner he told her he thought that she was 

supposed to be watching inmate Gaspar.  The Petitioner replied 

that she was watching the inmate.   

 15.  Lt. Moffitt opened the door to the holding cell area 

and talked to Inmate Gaspar.  She told him that she did not want 

to be transported to Lowell CI and that she would resist being 
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transported.  As Moffitt left the holding cell area he directed 

the Petitioner to watch the inmate and the Petitioner placed a 

chair in front of the holding cell of Inmate Gaspar in order to 

watch her constantly. 

 16.  About 2:35 p.m. the Petitioner needed a restroom 

break. There was no telephone at the officer's desk in the 

vestibule.  She therefore went to the laundry area and informed 

a Sergeant there that she needed a restroom break.  A few 

minutes later Officer Black came and relieved the Petitioner.  

Officer Black maintained a constant visual observation of Inmate 

Gaspar until the Petitioner returned, about 20 minutes later.   

 17.  About 3:45 p.m., Lt. Moffitt returned to the holding 

cell area.  The Petitioner was then complying with his 

instructions by sitting in the chair and watching Inmate Gaspar. 

 18.  The shift changed at 4:00 p.m. and Lt. Moffitt 

conferred with Lt. Oudshoff, the oncoming shift supervisor.  

Moffitt told Lt. Oudshoff that an inmate in the holding cell 

area had stated that she was going to resist being transferred 

that evening.  He and Lt. Oudshoff went to talk with Inmate 

Gaspar and were able to convince her not to resist the transfer 

to Lowell CI.  During the course of that conversation both Lt.s 

were surprised when inmate Gaspar offered to give them "her 

weapon," as she termed it, whereupon she produced a 5-by-7-inch 

piece of lexan.   
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 19.  The inmate was apparently asked how she was able to 

obtain the piece of lexan while under direct supervision.  The 

inmate purportedly replied that Petitioner Lawhorn had left the 

cell several times throughout the day, leaving her unsupervised.  

The inmate did not testify, (although her account is in 

documentary evidence) but whether or not her version of events 

concerning the Petitioner leaving the cell several times a day, 

giving her the opportunity to break off a piece of lexan, is 

true, it was demonstrated to have been the motivation for the 

disciplinary action taken against the Petitioner. 

 20.  The appropriate supervisors were informed of the 

details of this incident as Lt. Moffitt knew them and an 

investigation ensued.  Ultimately, disciplinary action was 

determined to be appropriate and the Petitioner was terminated 

from employment with the Department based on this incident, as 

the culmination of other disciplinary incidents on the 

Petitioner's employment record.   

 21.  Officer Langdon was also disciplined concerning the 

incident.  His discipline was lesser as he was accorded a 

reprimand and was not terminated.  Officer Langdon is younger 

than the Petitioner but Officer Langdon also had no disciplinary 

incidents or entries on his employment record whatever until the 

subject incident.  That was the reason he was accorded lesser 

discipline than that meted out to the Petitioner.  Thus, 



 

 10

although the discipline imposed upon the Petitioner and Langdon 

was disparate, Officer Langdon was not proven to be a similarly- 

situated employee because his discipline related to a previously 

unblemished disciplinary record and the Petitioner had had at 

least four other disciplinary incidents and disciplines imposed 

on her employment record, from 2003 forward. 

 22.  On December 23, 2004, the Petitioner was working in 

the medical department at HCI.  She was the medical officer and 

responsible for ensuring that inmates arrived for their 

appointments on time and for monitoring inmates awaiting 

medication in the "pill line."  She was issued keys when she 

arrived at work that day and on December 23 was issued key ring 

number 219. 

 23.  The Petitioner left her observation post at the pill 

line on that occasion in order to allow other inmates into a 

gate to the adult canteen.  While the Petitioner was unlocking 

that gate, key ring 219 broke off her keychain which was 

attached to her belt and remained in the adult canteen gate 

lock.  The Petitioner let those inmates through the gate and 

went back to her post.  She was in a hurry because Nurse Barras, 

who was working in the medical department, was screaming at her. 

She became distracted and did not notice that the key ring 

remained hanging in the canteen gate lock.  A few minutes later 

another correctional officer saw an inmate pulling the key ring 
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out of the canteen gate lock.  The Petitioner was not aware the 

key ring was missing until that officer confronted her with the 

keys that he confiscated from the inmate.   

24.  In any event, the Petitioner was not paying sufficient 

attention to her duties in opening the lock to the adult canteen 

and allowed herself to become distracted by the nurse's behavior 

and thus negligently left her key ring in the lock.  If she had 

been paying due care to her surroundings and to her duties, she 

would have been aware that the key ring had broken off the key 

chain on her belt and would have observed the inmate pulling the 

key ring out of the lock.  The Petitioner was accorded a five- 

day suspension for this commission of negligence, an infraction 

of the Department's rules.  That suspension was upheld by the 

Public Employees Relations Commission.   

 25.  An incident also occurred on March 28, 2005, which was 

taken into account in the decision to terminate the Petitioner.  

That incident involved an inmate who yelled at the Petitioner 

and who was therefore being counseled by the Petitioner.  During 

the course of their conversation, the inmate "declared a 

psychological emergency," whereupon the Petitioner called on her 

radio for assistance.  She then wrongfully allowed the inmate to 

leave her custody and control in the immediately area instead of 

handcuffing the inmate.  She then failed to assist the other 

officer or officers who responded to her call for help in 
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calming the inmate.  This was a violation of Department rules 

and was a factor in her termination. 

 26.  In addition to the above disciplinary actions the 

Petitioner received a written reprimand for negligence on 

June 30, 2004.  On May 7, and August 20, 2003, she received 

written reprimands for failure to follow oral or written 

instructions.  On June 10, 2003, she received a written 

reprimand for failure to truthfully answer questions. 

 27.  In her charge of discrimination, and at hearing, the 

Petitioner contended that she was subjected to discrimination 

based upon her age.  She did not adduce preponderant evidence, 

however, which would show that any person outside her protected 

group, as for instance, persons under 40, or persons younger 

than she, were treated any differently, discipline-wise or 

otherwise, while being similarly-situated, comparative 

employees.  The only evidence in this regard that she adduced 

was to the effect that Officer Langdon, who is younger than the 

Petitioner, was subjected to lighter discipline.  Officer 

Langdon, however, was not a similarly-situated employee because, 

although younger, his employment and disciplinary record was 

unblemished until the incident involving the processing of 

Inmate Gaspar in the holding cell area.  He had been employed 

substantially longer than the Petitioner's nine years.  Thus, 

although he was disciplined less severely, he was not shown to 
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be a similarly-situated employee because of the disparate nature 

of his, versus the Petitioner's, employment disciplinary 

records.  Aside from this incident involving Officer Langdon, no 

other preponderant evidenced was adduced that any other 

employees were treated differently or better based upon their 

age or that the Petitioner was treated in a worse manner because 

of her age.   

 28.  The Petitioner contends that she was subjected to 

disparate treatment and harassment based upon her age (and, at 

hearing, based upon her gender, although that was not plead in 

the Petition or in the Charge of Discrimination).  This amounted 

to vague testimony to the effect that she was constantly 

harassed by her superiors, and subjected to unwarranted 

discipline, particularly by Lt. Moffitt after he became her 

supervisor.  She attempted to advance this claim by testimony 

that her medical problems involving anxiety and chest pain began 

after Lt. Moffitt arrived at the facility in 2003.  This is 

belied by the fact, however, that other evidence in the record 

shows that these medical complaints actually began in 1999, some 

years before Lt. Moffitt became employed at the facility and 

became the Petitioner's supervisor.   

29.  There is no preponderant proof that the Petitioner was 

subjected to altered terms or conditions of employment based 

upon her gender, or due to any comments or conduct of a sexual 
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nature.  For instance, there is absolutely no evidence that any 

demands for sexual favors were made upon her and that her terms 

and conditions of employment were conditioned upon compliance 

therewith.  Moreover, there was no preponderant evidence that 

she was treated in a different way, such as being exposed to 

more disciplinary actions or more severe disciplinary measures 

than were her male counter-parts.  Her testimony that male 

employees were subjected to less severe discipline or no 

discipline was not persuasive.  This is because, for the most 

part, they were not identified, and no evidence was adduced to 

show that they were truly similarly-situated male employees in 

terms of the positions they held, the circumstances of their 

employment and more particularly the circumstances surrounding 

their disciplinary actions, in terms of being disciplined based 

upon similar facts and circumstances.  Moreover, the discipline 

meted out to them was not shown to be disparate in relation to 

that given the Petitioner because there was not showing by the 

Petitioner that their employment records and disciplinary 

records were otherwise similar to her.  Rather, the only 

evidence concerning this is that Officer Langdale's employment 

disciplinary record was unblemished and therefore substantially 

different from the Petitioner's, when he was accorded less 

severe discipline than the Petitioner arising out of the same 
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incident.  His better record was the reason for the less severe 

discipline. 

30.  Additionally, there is the Petitioner's uncorroborated 

testimony concerning an incident involving preparing an inmate 

for transport to another facility in the prison van.  She firmly 

demanded that the inmate be re-buckled in a seat belt.  A verbal 

altercation inferentially ensued with Sergeant Moynihan.  The 

Petitioner claims he cussed at her and was not disciplined, 

while she was "written up" for allegedly calling him a liar.  

There was insufficient credible evidence to show enough facts 

concerning this event so that a judgment could be made if it 

occurred; whether the two employees were similarly-situated in 

terms of their conduct and their disciplinary records; and 

whether there was disparate treatment of one versus the other. 

 31.  There was no showing that the Petitioner was subjected 

to abusive language or other abuses related to her gender or to 

any sexually discriminatory motive in her working environment.  

There was no evidence of any unwelcome sexual harassment or 

other conduct of a sexual nature which was sufficiently severe 

or pervasive as to alter the terms and conditions of her 

employment and create a discriminatorily abusive working 

environment.2/ 

 32.  In summary, the above Findings of Fact do not reveal 

that any of the disciplinary action, including the termination 
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at issue, was meted out by the Respondent Department for any 

discriminatory motives regarding the Petitioner's age or that of 

other employees.  Moreover, complaints regarding gender 

discrimination were not made until the Petitioner's testimony at 

hearing.  Therefore, under generally accepted principles of 

notice pleading and due process of law they can not be addressed 

and decided in this proceeding because the Respondent has not 

had an opportunity to prepare a defense against them.  

Parenthetically, however, the evidence adduced by the Petitioner 

does not demonstrate any discriminatory motive or action taken 

by the Respondent Employer based upon reasons of gender or of 

any sexual nature.   

33.  There has been no showing that any comparative 

employees, male or female, were treated in a disparate way and 

more favorably than the Petitioner based upon their age.  

Moreover, even if such had been demonstrated, the Respondent has 

come forward with preponderant, persuasive evidence that the 

employment action at issue, the Petitioner's termination, 

occurred as a result of progressive discipline imposed in 

accordance with the Respondent's written policies and rules.  It  

was imposed as a result of the Petitioner's deficient 

performance and her deficient and more extensive record of 

disciplinary actions imposed against her for her lapses in 

performance, as compared to other similarly-situated employees.  
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CONCLUSIONS OF LAW 

     34.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2006). 

35.  The Petitioner asserts that she has been the victim of 

disparate discriminatory treatment in the employment decision at 

issue because of her gender and her age.  As found above she 

only asserted her gender/sex-based claim at hearing, in her 

testimony.  She did not properly raise the issue of gender or 

sex-related discrimination in her charge of discrimination nor 

in any petition for relief, or by amended pleading prior to 

hearing, such that the Respondent might have been accorded the 

opportunity to prepare to meet that additional claim.  Thus, the 

Respondent, in a due process context, cannot be determined to 

have any liability in a legal sense for gender-based 

discrimination in this proceeding, although the subject will be 

dealt with herein in an abundance of caution. 

36.  A petitioner may prove intentional discrimination by 

using direct, circumstantial, or statistical evidence.  Standard 

v. ABEL Service, Inc., 161 F.3d 1318, 1330 (11th Cir. 1998).  In 

the instant situation, the Petitioner has offered no direct or 

statistical evidence concerning discrimination and must rely on 

circumstantial evidence to attempt to prove her case.  When 

using circumstantial evidence a burden shifting frame-work is 
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employed under the holding in McDonnell-Douglas Corporation v. 

Green, 411 U.S. 792 (1973).   

37.  Under this proof scheme the Petitioner in a disparate 

treatment case must prove a prima facie case by showing (1) that 

the Petitioner is a member of a protected class under Title VII 

or Chapter 760, Florida Statutes; (2) that an adverse employment 

action has occurred; (3) that the Petitioner was treated 

differently than similarly-situated employees who were not 

members of the protected class; and (4) that sufficient evidence 

exists to infer a nexus or causal connection between the 

Petitioner's gender or age and the disparate treatment alleged 

to have occurred.  See McKeon v. Vaicaitis, 825 F. Supp. 290, 

293 (M.D. Fla. 1993). 

38.  After the Petitioner proves her prima facie case, the 

burden shifts to the Respondent to offer a legitimate, non-

discriminatory reason for any adverse employment action.  Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 254 

(1981).  The Respondent is only required to advance a legitimate 

non-discriminatory reason.  Its burden is production of evidence 

of such, not of preponderant proof.  The defendant/respondent 

need not convince the court that it was actually motivated by 

the proffered reason because the burden is one of production and 

not of proof.  Id. Burdine, 450 U.S. at 254-55; Patterson v. 

WalMart, Inc., 1999 WL 1427751 (M.D. Fla. 1999).  If such a 
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legitimate, non-discriminatory reason is offered by the defense 

then it is entitled to judgment in its favor, unless the 

petitioner can persuade the trier of fact that the respondent 

actually intentionally discriminated against the employee 

despite the proffered legitimate reason advanced for its 

employment decision.  St. Hillare v. Pep Boys, 73 F. Supp. 1366, 

1370 (S.D. Fla. 1999). 

39.  Once a respondent has rebutted a petitioner's prima 

facie case; the petitioner must then prove by preponderant 

evidence that a discriminatory intent motivated the defendant.  

See Perryman v. Johnson Product Co. Inc., 698 F.2d 1138, 1142 

(11th Cir. 1983).  The petitioner must prove that the employer 

proffered reason was pre-textual and that a discriminatory 

reason more likely than not motivated the employer.  Id. 

40.  Even if the employer's proffered legitimate business 

reason is not believed by the trier of fact, rejection of that 

proffered reason may permit the conclusion that discrimination  

occurred, but it does not require such conclusion.  Reeves v. 

Sanderson Plumbing Products, Inc., 530 U.S. 133, 146 (2000); St. 

Mary's Honor Center v. Hicks, 509 U.S. 502, 511 (1993).  In 

other words, it is not enough to disbelieve the defendant or 

respondent, the plaintiff or petitioner always bears the burden 

of persuasion that illegal discrimination actually motivated the 
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defendant in the employment action taken.  Reeves, 530 U.S. at 

146-47.   

41.  The Petitioner has not shown that she was treated any 

differently than similarly-situated employees who are not 

members of the protected class.  The Petitioner was investigated 

and disciplined because she violated Department rules and 

polices taking into account her previous history of discipline, 

imposed through progressive discipline by the Department, as the 

Department's rules and policies allow, she was ultimately 

disciplined by termination.  That discipline was upheld by the 

Public Employees Relations Commission in Orders resulting from 

two de novo proceedings. 

42.  The Petitioner did not provide any evidence that 

anyone similarly-situated, outside of the protected class, i.e. 

a different age, or someone under 40 years of age, was treated 

more favorably than she.  She was not treated differently than 

other similarly-situated employees outside her protected age 

class (i.e. younger or under 40). 

43.  Further, to the extent that it needs to be treated in 

this proceeding, the Petitioner was not treated differently than 

any similarly-situated males.  The one male involved in the 

Plexiglas incident involving the inmate, was disciplined less 

severely than the Petitioner.  However, he was not similarly 

situated.  That male employee had been employed by the 
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Department for substantially longer than the Petitioner and 

despite his longer term of service had had no previous 

disciplinary blemishes on his employment record, contrary to the 

record of the Petitioner who had three written reprimands and 

one suspension already.   

44.  Neither that employee nor any other male employee was 

shown to be involved in the incident where the Petitioner let 

her co-worker chase down counsel, and manage an errant inmate 

which the Petitioner had let escape from her custody, without 

helping her co-worker.  Further, the Petitioner made only 

generalized, vague allegations that male employees were not 

subjected to discipline for matters for which she was 

disciplined.  She contends that that Sgt. Moynihan, cursed at 

her during the incident concerning her insistence on re-

buckleing an inmate with a seat belt before being transported to 

another facility in the prison van, but that only she was 

"written up," for allegedly calling him a liar.  Such does not 

prove that she was treated disparately and worse than male 

counter-parts.  Her testimony concerning this simply did not 

provide enough facts and circumstances to show, in a 

preponderant way, that Sgt. Moynihan on any other male employee, 

in connection with any incident wherein the Petitioner was 

disciplined, was similarly-situated by committing similar 

conduct or by having similar disciplinary/employment records and 
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yet were treated more favorably than the Petitioner.  The 

Petitioner's mere subjective opinion that she was subjected to 

adverse disparate treatment is insufficient standing alone to 

establish such.  Earley v. Champion International Corporation, 

907 F.2d 1077 (11th Cir. 1990); William v. Hager Hinge, Co., 916 

F. Supp. 1163 (M.D. Ala. 1995).   

45.  Further, there is insufficient evidence to establish 

or infer any causal connection between the Petitioner's gender 

or age and any disparate treatment.  The Petitioner pointed to 

no comments made by any of the Respondent's employees or 

supervisors that disparaged her in a sexual way, related to her 

gender or related to her age.  She did not establish that any 

action by any employees or supervisors of the defendant 

suggested any animus toward women, to the Petitioner in 

particular, or to any person over 40 years of age.  The 

Petitioner established no preponderant evidence to suggest that 

she was treated differently than any other similarly-situated 

employees at the facility.  There is no evidence of any 

disparate treatment because of gender or age in this case nor 

any causal connection between disparate treatment and gender or 

age.   

46.  The Respondent has met its burden of production in 

this case by offering as a legitimate, non-discriminatory reason 

for the Petitioner's termination her repeated violation of 
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Department rules as evidenced by her three written reprimands, 

and her five day suspension.  

47.  In each such instance the Respondent took the 

allegations against the Petitioner seriously and launched a  

good faith investigation, interviewed witnesses, gathered 

evidence, prepared reports and sent the reports to its central 

office where it was reviewed by the Respondent's work force 

compliance and legal divisions or offices.  The Petitioner 

repeatedly violated rules and polices.  The Department 

disciplined the Petitioner for these violations in a graduated 

progressive manner.  Thereafter, within the proper exercise of 

its discretion, it took into account the prior disciplinary 

record and performance record of the Petitioner in determining, 

after the last incident involving negligence and violation of 

Department rules, that termination was proper.  This does not 

violate Title VII or Chapter 760, Florida Statutes.  This action 

by the Defendant, within its discretion, provides a legitimate, 

non-discriminatory reason under Chapter 760, Florida Statutes, 

for the dismissal of the Petitioner and overcomes the claim of 

disparate discriminatory treatment based upon age or gender 

advanced by the Petitioner, even assuming that a prima facie 

case for age or gender related discrimination had been made, 

which it has not.  
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48.  In summary, the Petitioner maintained that she was 

discriminated against based upon age and gender.  She failed to 

prove any of her theories in this regard because she failed to 

prove her prima facie case as to either theory.  She did not 

prove a hostile working environment because she was not 

subjected to unwelcome sexual harassment and any alleged 

harassment was not shown to be because of her gender, if it 

occurred.  She failed to prove that any alleged harassment was 

sufficiently severe or pervasive as to alter the terms and 

conditions of employment and create a discriminatorily abusive 

working environment.  See Mendoza v. Borden, Inc., supra; Oncale 

v. Sun Downer Off-Shore Services, Inc., 523 U.S. 75, 81 (1998).  

Additionally, the Petitioner did not prove a prima facie case of 

disparate treatment because of age or gender, for the reasons 

set forth above, and a legitimate, non-discriminatory reason for 

disciplining of the employee was advanced and preponderantly 

proven by the Respondent.   

49.  The Petitioner repeatedly violated Department rules 

and policies, some of which violations could have constituted a 

danger to herself, her co-workers, and the inmates under her 

charge.  Consequently, it has not been established that the 

Petitioner has been the subject of unlawful employment 

discrimination based upon age or gender-related reasons, based 
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upon the rationale contained in the Findings and Conclusions 

above. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witness, and the pleadings and arguments of the 

party, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition in its 

entirety.  

DONE AND ENTERED this 30th day of May, 2007, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of May, 2007. 

 
 

ENDNOTES 
 
1/  The Petitioner also seemed to contend at hearing that she 
was treated differently because of her gender (female).  This 
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position, however, was not pled in a petition for relief or in 
the original Charge of Discrimination and there was no notice to 
the Respondent that the Petitioner had any intent to litigate 
the question of whether she had been the subject of gender based 
discrimination in the employment decisions reached by the 
Respondent concerning her.  Consequently, her arguments 
concerning discrimination, and particularly through hostile work 
environment, based upon gender, are not properly before this 
tribunal and will not be resolved. 
 
2/  Burlington Industries, Inc., v. Ellerth, 524 U.S. 742, 753-
54 (1998); Mendoza v. Borden, Inc., 195 F.3d 1238, 1245 (11th 
Cir. 1999). 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

JANNEL CHERRINGTON,  ) 
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 06-4648 
    ) 
BARRY UNIVERSITY   ) 
SNHS-ANESTHESIOLOGY,  ) 
    ) 
 Respondent.  ) 
________________________________) 
JANNEL CHERRINGTON,  ) 
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 06-4650 
    ) 
WOLVERINE ANESTHESIA   ) 
CONSULTANTS,  ) 
    ) 
 Respondent.  ) 
________________________________) 
 
 

RECOMMENDED ORDER 

 Robert E. Meale, Administrative Law Judge of the Division 

of Administrative Hearings, conducted the final hearing in 

Orlando, Florida, on February 28, 2007. 

APPEARANCES 

 For Petitioner:  Andrea Bateman, Esquire 
                      1999 West Colonial Drive 
                      Orlando, Florida  32804 
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 For Respondent Barry University SNHS-Anesthesiology:  

                      John A. Walker, General Counsel 
                      Barry University 
                      Division of Legal Affairs 
                        and Human Resources 
                      LaVoie Hall, Office 209 
                      11300 Northeast Second Avenue 
                      Miami Shores, Florida  33161 
 
 For Respondent Wolverine Anesthesia Consultants: 
 
                      Susan T. Spradley, Esquire 
                      Deborah L. La Fleur, Esquire 
                      GrayRobinson, P.A. 
                      301 East Pine Street, Suite 1400 
                      Orlando, Florida  32801 
 

STATEMENT OF THE ISSUE 

 The issue is whether either respondent bore a relationship 

to Petitioner, as described in Section 760.10, Florida Statutes, 

that confers jurisdiction upon the Florida Commission on Human 

Relations to investigate Petitioner's claims of racial 

discrimination under the Florida Civil Rights Act of 1992, 

Sections 760.01-760.11 and 509.092, Florida Statutes. 

PRELIMINARY STATEMENT 

 By Employment Complaint of Discrimination filed June 22, 

2006, Petitioner alleged that Respondent Barry University SNHS-

Anesthesia discriminated against her, based on her race, by 

terminating her from a graduate nursing program.  By Employment 

Complaint of Discrimination filed June 22, 2006, Petitioner 

alleged that Respondent Wolverine Anesthesia Consultants 

discriminated against her, based on her race, by assigning her 
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to a certified registered nurse anesthetist longer than it 

assigned non-black students even though her skill average was 

well above average. 

 On October 3, 2006, with respect to Respondent Barry 

University SNHS-Anesthesia, the Florida Commission on Human 

Relations entered a Notice of Determination:  No Jurisdiction.  

The notice states that no employer-employee relationship existed 

between the parties.  The notice states that Petitioner was a 

student intern in the graduate nursing program at Barry 

University, which placed her at Wolverine Anesthesiology 

Consultants to complete the clinical portion of her graduate 

program.  The notice states that Petitioner received no wages 

and was not the subject of a personnel file, tax documents, or 

other employee-related documentation.  Based on "the lack of 

direct or indirect economic remuneration, or any promise of such 

to [Petitioner] by Respondent [Barry University SNHS-

Anesthesia], the notice concludes that no employer-employee 

relationship existed.  The notice cites as authority Llampallas 

v. Mini-Circuits, 163 F.3d 1236 (11th Cir. 1998) and O'Connor v. 

Davis, 126 F.3d 112 (2nd Cir. 1997). 

 On October 31, 2006, with respect to Respondent Wolverine 

Anesthesia Consultants, the Florida Commission on Human 

Relations entered a Notice of Determination:  No Jurisdiction.  
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The bases of the notice are the same as those set forth in the 

preceding paragraph. 

 By Petition for Relief dated November 7, 2006, Petitioner 

alleged that Respondent Barry University SNHS-Anesthesiology 

discriminated against her, based on her race, by dismissing her 

from its graduate nursing program by evaluating her pursuant to 

more rigorous standards than it used to evaluate non-minority 

students.  This petition commenced DOAH Case No. 06-4648.   

 By Petition for Relief dated November 14, 2006, Petitioner 

alleged that Respondent Wolverine Anesthesia Consultants 

discriminated against her, based on her race, by imposing more 

rigorous standards during her internship than it imposed upon 

non-minority students.  This petition commenced DOAH Case No. 

06-4650. 

 On December 5, 2006, the Administrative Law Judge entered 

an order consolidating the two cases.  The Administrative Law 

Judge limited the evidence at hearing to the jurisdiction issue 

because the investigation of the Florida Commission on Human 

Relations was limited to the jurisdictional issue identified 

above. 

 At the hearing, Petitioner called three witnesses and 

offered into evidence eight exhibits:  Petitioner Exhibits 1-8.  

Respondents called one witness and offered into evidence 12 
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exhibits:  Respondents Exhibits 1-12.  All exhibits were 

admitted. 

 The court reporter filed the transcript on May 17, 2007.  

The parties filed Proposed Recommended Orders on May 29, 2007. 

FINDINGS OF FACT 

1.  Petitioner has been a registered nurse licensed in 

Florida for 14 years.  Her specialty is intensive care.  Seeking 

advancement within the profession of nursing, Petitioner decided 

to pursue certification as a Certified Registered Nurse 

Anesthetist (CRNA).   

2.  A CRNA has advanced training and education in 

anesthesia and passes a national certification examination, 

which is administered by neither Respondent.  Upon passing the 

examination and meeting other requirements, an applicant is 

entitled to certification from the Council on Certification of 

Nurse Anesthetists.  After obtaining this certificate and 

completing other requirements, such as financial responsibility, 

the applicant is eligible for certification by the Florida Board 

of Nursing as an advanced registered nurse practitioner in 

anesthesiology, pursuant to Florida Administrative Code Rule 

64B9-4.002.  In Florida, a CRNA is authorized to administer 

anesthesia in in- and out-patient settings and bears significant 

responsibilities for the safety of anesthetized patients.   
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3.  Petitioner enrolled at Barry University to fulfill the 

educational requirements for certification.  Barry University is 

a private institution headquartered in Miami Shores and is one 

of several institutions in Florida that offer a program to 

satisfy the educational requirements for CRNA certification.   

4.  The 28-month program at Barry University leads to a 

master of science degree in anesthesiology.  A major component 

of the educational program is clinical practice.  The clinical 

practice requires a student to perform clinical 

responsibilities, under supervision, with an anesthesiology 

group.  At the time in question, Barry University maintained 

relationships with different anesthesiology groups in most major 

urban areas in Florida.   

5.  Petitioner began the Barry University program in 

January 2005 and withdrew from the program in May 2006.  She 

chose to take her clinical training in Orlando, where Wolverine 

Anesthesia Consultants accepted Barry University students for 

clinical practice.  Wolverine Anesthesia Consultants served 

various hospitals forming part of the Orlando Regional 

Healthcare System.  Petitioner began the clinical portion of the 

program in May 2005. 

6.  No cash is exchanged between Barry University and 

Wolverine Anesthesia Consultants as part of the arrangement 

described above.  The obvious benefit for Barry University, 
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whose program is not inexpensive, is that Wolverine's 

supervision of its students in the clinical practice allows 

Barry to offer a comprehensive anesthesiology program that 

qualifies its students to sit for the CRNA examination.   

7.  The obvious benefits to Wolverine Anesthesia 

Consultants are access to newly certified CRNAs, who are in high 

demand, and the ability to recruit the students likeliest to 

excel within the profession.  It is less clear, from the present 

record, if Wolverine is able to bill for the services of more 

advanced students.  From time to time, Wolverine provides Barry 

with financial support, such as a stipend so that a financially 

needy student may attend an out-of-town conference, as the 

tuition charged by Barry does not cover the cost of the program 

or incidental student costs. 

8.  The economic relationship between the respondents is 

only of relevance, however, in providing the background from 

which to assess the economic relationship between the 

respondents, on the one hand, and Petitioner--and, more 

specifically, the value that flows to Petitioner from one or 

both respondents.  Clearly, the educational and clinical 

programs provide educational value, and potential economic 

value, if and when certification is obtained, but, as explained 

in the Conclusions of Law, the key question is what, if any, 
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economic value flows to Petitioner from either respondent during 

her relationship with each respondent. 

9.  Neither respondent paid Petitioner any income, 

compensation, or other benefit, directly or indirectly.  Neither 

respondent ever provided Petitioner with an IRS W-2 statement or 

Form 1099, as evidence of payments to an employee or independent 

contractor.  She never received compensation of any type from 

either respondent, nor did she receive an IRS Form 1099, 

reflective of the payment of compensation to an independent 

contract.  Petitioner never received any other employment-

related benefits from either respondent, such as health 

insurance or retirement benefits.  Neither respondent provided 

Petitioner with housing or a housing allowance.  Wolverine did 

not insure Petitioner on its medical malpractice insurance 

policy.  Neither respondent covered Petitioner under workers' 

compensation. 

10.  Wolverine Anesthesia Consultants required Petitioner 

to sign her name on any anesthesia record pertaining to a case 

in which she was involved.  When Petitioner was required, due to 

the needs of a particular patient, to work in excess of her 

scheduled time, she was entitled, from Barry University, to 

"comp time," which means only that she could receive credit for 

the additional time worked when setting a subsequent schedule.  

However, apart from a grant from Barry University as part of her 
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financial-aid package, Petitioner never received any financial 

benefit from either respondent. 

11.  In addition to the occasional stipend, which 

Petitioner does not appear to have received, Wolverine 

Anesthesia Consultants provided minor items, such as lunches for 

meetings of the interns, which Petitioner may not have attended, 

and $50 Christmas gift certificates to all interns, including 

Petitioner.  In no way does the record support an interpretation 

of these minor acknowledgements or courtesies as compensation 

because Wolverine is under no obligation to provide them, no 

relationship exists between the recipient of the item and the 

amount of time worked, and no relationship exists between the 

value of the item or stipend and the amount of time worked by 

the student receiving the item or stipend.   

12.  Although Barry University administers a comprehensive 

test to all candidates for a master's degree in anesthesiology, 

passage of which is required for a degree, Petitioner withdrew 

from the program prior to the administration of this test.  She 

withdrew essentially due to reports from Wolverine to Barry 

University that she had failed to make adequate progress in the 

clinical program.  
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CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction over the subject matter.  §§ 120.569, 120.57(1), 

and 760.11(7), Fla. Stat. (2006). 

14.  Section 760.10, Florida Statutes, provides, in 

relevant part: 

(1)  It is an unlawful employment practice 
for an employer:  
   (a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
   (b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status.  
 
(2)  It is an unlawful employment practice 
for an employment agency . . .. 
  
(3)  It is an unlawful employment practice 
for a labor organization . . ..  
 
(4)  It is an unlawful employment practice 
for any employer, labor organization, or 
joint labor-management committee controlling 
apprenticeship or other training or 
retraining, including on-the-job training 
programs, to discriminate against any 
individual because of race, color, religion, 
sex, national origin, age, handicap, or 
marital status in admission to, or 



 

 11

employment in, any program established to 
provide apprenticeship or other training.  
 
(5)  Whenever, in order to engage in a 
profession, occupation, or trade, it is 
required that a person receive a license, 
certification, or other credential, become a 
member or an associate of any club, 
association, or other organization, or pass 
any examination, it is an unlawful 
employment practice for any person to 
discriminate against any other person 
seeking such license, certification, or 
other credential, seeking to become a member 
or associate of such club, association, or 
other organization, or seeking to take or 
pass such examination, because of such other 
person's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 
(6)  It is an unlawful employment practice 
for an employer, labor organization, 
employment agency, or joint labor-management 
committee to print, or cause to be printed 
or published, any notice or advertisement 
relating to employment, membership, 
classification, referral for employment, or 
apprenticeship or other training, indicating 
any preference, limitation, specification, 
or discrimination, based on race, color, 
religion, sex, national origin, age, absence 
of handicap, or marital status.  
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section.  
 
          *          *          * 



 

 12

15.  The seven subsections address four different classes 

of potential respondents:  employers, employment agencies, 

labor-related organizations, and persons involved in the 

licensing/certification process.  Section 760.10(2),(3), (6), 

and (7) is inapplicable to these cases.  Section 760.10(2) and 

(3) pertains to employment agencies and labor organizations, and 

neither respondent qualifies as these types of entity.  Section 

760.10(6) and (7) applies to employers, but describes activity 

not of the type involved in these cases. 

16.  The three subsections potentially at issue in this 

case are Section 760.10(1), (4), and (5), but no jurisdiction 

exists in these cases because neither respondent is an employer, 

as is required for Section 760.10(1) and (5), and neither 

respondent is a person described in Section 760.10(4). 

17.  Section 760.02(7), Florida Statutes, defines 

"employer" as any person employing at least 15 persons during a 

specified period.  Doubtlessly, each respondent satisfies this 

definition, but this does not mean that either respondent is the 

employer of Petitioner.  The problem for Petitioner is that 

neither respondent is her employer.  In general, the employer-

employee relationship requires that that the employer compensate 

the employee for the latter's services.   

18.  In O'Connor v. Davis, 126 F.3d 112 (2d Cir. 1997), 

cert. denied, 522 U.S. 1114 (1998), the plaintiff was a college 
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student performing a required internship at a hospital approved 

by her school.  Because the internship qualified as work-study 

for financial aid purposes, the student's college paid her for 

the work that she performed for the hospital.  After being 

subjected to behavior by a hospital employee that may have 

constituted sexual harassment, the student sued, among others, 

her college, the individual whom she accused of sexually 

harassing her, and the hospital.  Eventually, the sole defendant 

among these three parties was the hospital. 

19.  The O'Connor opinion notes that, prior to any 

determination as to whether an individual is an employee or 

independent contractor, it is necessary first to determine if 

the hospital "hired" the plaintiff for any purpose.  The opinion 

states: 

Where no financial benefit is obtained by 
the purported employee from the employer, no 
"plausible" employment relationship of any 
sort can be said to exist because although 
"compensation by the putative employer to 
the putative employee in exchange for his 
services is not a sufficient condition, 
. . . it is an essential condition to the 
existence of an employer-employee 
relationship."  Graves [v. Women's 
Professional Rodeo Association], 907 F.2d at 
73.  See also Neff v. Civil Air Patrol, 916 
F. Supp. 710, 712-13 (S.D. Ohio, 1996); 
Smith v. Berks Community Television, 657 
F. Supp. 794, 796 (E.D. Pa. 1987); cf. 
Haavistola v. Community Fire Co., 6 F.3d 
211, 219 (4th Cir. 1993).  
 

126 F.3d at 115-116. 
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20.  The O'Connor decision concludes that the plaintiff was 

never hired by the hospital due to the absence of remuneration: 

It is uncontested that O'Connor received 
from [the hospital] no salary or other 
wages, and no employee benefits such as 
health insurance, vacation, or sick pay, nor 
was she promised any such compensation. 1  [1 
We reject O'Connor's claim that she was 
compensated to the extent that she received, 
through (the college), federal work study 
funding for the hours of volunteer work 
performed at (the hospital). Plainly, it was 
(the college) -- not (the hospital) -- that 
made these payments to O'Connor.]  This case 
thus differs from Haavistola v. Community 
Fire Co., in which the Fourth Circuit 
considered whether a volunteer member of a 
fire company was an employee for Title VII 
purposes where "on the one hand, [plaintiff] 
did not receive direct compensation as a 
member of the Fire Company, but, on the 
other hand, she did not affiliate with the 
company without reward entirely."  6 F.3d 
211, 221 (4th Cir. 1993).  The court then 
noted that the plaintiff received, through 
her volunteer position, a state-funded 
disability pension, survivors' benefits for 
dependents, scholarships for dependents upon 
death or disability, group life insurance, 
and several other benefits.  See id.  The 
court concluded that the district court 
granted summary judgment improvidently, 
given that a factfinder should determine 
whether "the benefits represent indirect but 
significant remuneration . . . or 
inconsequential incidents of an otherwise 
gratuitous relationship." Id. at 222. 
 

21.  In Llampallas v. Mini-Circuits, Inc., 163 F.3d 1236 

(11th Cir. 1998), the court cited O'Connor with approval, noting 

that statutory prohibitions against discrimination by an 

employer against "any individual" necessarily require 
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discrimination against an employee or potential employee.  163 

F.3d at 1242-43.  The Llampallas court then declined to find 

jurisdiction in a case in which the employer paid only $1000 to 

an officer/director under ambiguous circumstances. 

22.  In Pietras v. Board of Fire Commissioners, 180 F.3d 

468 (2d Cir. 1999), the court found jurisdiction to hear 

discrimination claims of a volunteer firefighter when, by state 

law, as a volunteer firefighter, she received retirement 

benefits, life insurance, death benefits, disability insurance, 

and some medical benefits.   

23.  Under this authority, Petitioner was never hired by 

either respondent.  Thus, as to Petitioner, neither respondent 

is an employer, so no jurisdiction exists under Section 

760.10(1) and (4), Florida Statutes.  

24.  The certification regime, which is described in the 

Findings of Fact, is set forth in Florida Administrative Code 

Rule 64B9-4.002, which states, in part: 

(1)  In accordance with the provisions of 
Section 464.012, F.S., any person who wishes 
to be certified as an Advanced Registered 
Nurse Practitioner shall submit an 
application to the Department, on forms 
prescribed by it, as incorporated in 
subsection 64B9-4.004(1), F.A.C., 
demonstrating that the applicant holds a 
current unencumbered license to practice 
professional nursing in Florida. 
 
(2)  Applicant shall submit proof of 
national advanced practice certification 
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from an approved nursing specialty board. 
After July 1, 2006, applications for 
certification as an Advanced Registered 
Nurse Practitioner pursuant to Section 
464.012(3), F.S., shall submit proof of 
national advanced practice certification 
from an approved nursing specialty board. 
 
(3)  Professional or national nursing 
specialty boards recognized by the Board 
include, but are not limited to: 
   (a)  Council on Certification of Nurse 
Anesthetists, or Council on Recertification 
of Nurse Anesthetists, or their 
predecessors. 
 
          *          *          * 
 
(4)  Those nursing specialty boards seeking 
recognition by the Board shall meet the 
following standard: 
   (a)  Attests to the competency of nurses 
in a clinical specialty area; 
   (b)  Requires a written examination prior 
to certification; 
   (c)  Requires (and required at the time 
of original certification) completion of a 
formal program prior to eligibility of 
examination; 
   (d)  Maintains a program accreditation or 
review mechanism that adheres to criteria 
which are substantially equivalent to 
requirements in Florida; 
   (e)  Identifies standards or scope of 
practice statements as appropriate for the 
specialty. 
 
(5)  Pursuant to Section 456.048, F.S., all 
ARNP’s shall carry malpractice insurance or 
demonstrate proof of financial 
responsibility.  Any applicant for 
certification shall submit proof of 
compliance with Section 456.048, F.S. or 
exemption to the Board office within sixty 
days of certification or be in violation of 
this rule.  All certificateholders shall 
submit such proof as a condition of biennial 
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renewal or reactivation.  Acceptable 
coverage shall include: . . .. 
 

25.  Florida Administrative Code Rule 64B9-4.004(1) 

describes the application to be submitted to the Florida Board 

of Nursing: 

(1)  A Registered Nurse applying for initial 
certification as an Advanced Registered 
Nurse Practitioner shall file with the 
Department an “Initial Application for 
Certification As An Advanced Registered 
Nurse Practitioner,” Form DOH-NUR 105 
(9/97), effective 4-5-00, incorporated 
herein by reference, and available from the 
Board office, and provide the Board with the 
following: 
   (a)  Documentation acceptable to the 
Board that the educational program attended 
meets the program guidelines stipulated in 
subsections 64B9-4.003(1) and (2), F.A.C. 
   (b)  Proof acceptable to the Board of 
satisfactory completion of the educational 
program which shall consist of: 
      1.  An official Registrar’s copy of 
the applicant’s transcript shall be sent 
directly to the Board from the school and 
shall denote successful completion of the 
formal post-basic program or awarding of the 
masters’ degree in a nursing clinical 
specialty. 
      2.  A verification form prescribed by 
the Board submitted by the director of the 
advanced nursing program indicating 
successful completion with the official 
school seal. 
      3.  Such other documentary proof which 
evidences completion. 
   (c)  If the applicant is required to be 
nationally certified, one of the following 
shall also be submitted: 
      1.  A notarized true and correct copy 
of the original or recertification specialty 
board certificate. 
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      2.  Such other documentary proof which 
evidences certification by an appropriate 
specialty board. 
      3.  Verification from the specialty 
association of certification. 
 

26.  Under the facts and law concerning the process by 

which a registered nurse becomes a CRNA, it is impossible to 

assign to either respondent the status of a covered individual 

under Section 760.10(5), Florida Statutes.  Although it is, of 

course, unnecessary to find an employer-employee status to find 

liability under a statute addressing discrimination in 

licensing, neither respondent administered an examination 

directly required for licensure.  It is unclear that Wolverine 

Anesthesia Consultants administered any tests.  Obviously, Barry 

University administers tests, including a comprehensive test at 

the end of the master's program, but Petitioner could not claim 

any discrimination in this test, as she never took it.  More 

generally, though, Section 760.10(5) is not applicable to 

educational institutions whose degrees are necessary, but not 

sufficient, conditions for licensure, any more than this statute 

is applicable to universities, whose bachelor's degree may be a 

necessary, but not sufficient, condition to becoming a nurse or 

a physician.  The same kind of reasonable interpretation of 

"individual" recognized in Llampallas as to the employer-based 

statutes must apply to the licensing-based statute.  Section 

760.10(5) applies instead to entities more directly involved in 
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the licensing process--in this case, the Council on 

Certification of Nurse Anesthetists. 

RECOMMENDATION 

 It is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the petitions of Petitioner in 

these two cases. 

 DONE AND ENTERED this 1st day of June, 2007, in 

Tallahassee, Leon County, Florida. 

                           S 
                           ___________________________________ 
                           ROBERT E. MEALE 
                           Administrative Law Judge 
                           Division of Administrative Hearings 
                           The DeSoto Building 
                           1230 Apalachee Parkway 
                           Tallahassee, Florida  32399-3060 
                           (850) 488-9675   SUNCOM 278-9675 
                           Fax Filing (850) 921-6847 
                           www.doah.state.fl.us 
 
                           Filed with the Clerk of the 
                           Division of Administrative Hearings 
                           this 1st day of June, 2007. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Andrea Bateman, Esquire 
1999 West Colonial Drive 
Orlando, Florida  32804 
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Cecil Howard, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Susan T. Spradley, Esq. 
Deborah L. La Fleur, Esq. 
GrayRobinson, P.A. 
301 East Pine Street, Suite 1400 
Orlando, Florida  32801 
 
John A. Walker, General Counsel 
Barry University 
Division of Legal Affairs 
   and Human Resources 
LaVoie Hall, Office 209 
11300 Northeast Second Avenue 
Miami Shores, Florida  33161 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order must be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

JANNEL CHERRINGTON,  ) 
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 06-4648 
    ) 
BARRY UNIVERSITY   ) 
SNHS-ANESTHESIOLOGY,  ) 
    ) 
 Respondent.  ) 
________________________________) 
JANNEL CHERRINGTON,  ) 
    ) 
 Petitioner,  ) 
    ) 
vs.    )   Case No. 06-4650 
    ) 
WOLVERINE ANESTHESIA   ) 
CONSULTANTS,  ) 
    ) 
 Respondent.  ) 
________________________________) 
 
 

RECOMMENDED ORDER 

 Robert E. Meale, Administrative Law Judge of the Division 

of Administrative Hearings, conducted the final hearing in 

Orlando, Florida, on February 28, 2007. 

APPEARANCES 

 For Petitioner:  Andrea Bateman, Esquire 
                      1999 West Colonial Drive 
                      Orlando, Florida  32804 
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 For Respondent Barry University SNHS-Anesthesiology:  

                      John A. Walker, General Counsel 
                      Barry University 
                      Division of Legal Affairs 
                        and Human Resources 
                      LaVoie Hall, Office 209 
                      11300 Northeast Second Avenue 
                      Miami Shores, Florida  33161 
 
 For Respondent Wolverine Anesthesia Consultants: 
 
                      Susan T. Spradley, Esquire 
                      Deborah L. La Fleur, Esquire 
                      GrayRobinson, P.A. 
                      301 East Pine Street, Suite 1400 
                      Orlando, Florida  32801 
 

STATEMENT OF THE ISSUE 

 The issue is whether either respondent bore a relationship 

to Petitioner, as described in Section 760.10, Florida Statutes, 

that confers jurisdiction upon the Florida Commission on Human 

Relations to investigate Petitioner's claims of racial 

discrimination under the Florida Civil Rights Act of 1992, 

Sections 760.01-760.11 and 509.092, Florida Statutes. 

PRELIMINARY STATEMENT 

 By Employment Complaint of Discrimination filed June 22, 

2006, Petitioner alleged that Respondent Barry University SNHS-

Anesthesia discriminated against her, based on her race, by 

terminating her from a graduate nursing program.  By Employment 

Complaint of Discrimination filed June 22, 2006, Petitioner 

alleged that Respondent Wolverine Anesthesia Consultants 

discriminated against her, based on her race, by assigning her 
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to a certified registered nurse anesthetist longer than it 

assigned non-black students even though her skill average was 

well above average. 

 On October 3, 2006, with respect to Respondent Barry 

University SNHS-Anesthesia, the Florida Commission on Human 

Relations entered a Notice of Determination:  No Jurisdiction.  

The notice states that no employer-employee relationship existed 

between the parties.  The notice states that Petitioner was a 

student intern in the graduate nursing program at Barry 

University, which placed her at Wolverine Anesthesiology 

Consultants to complete the clinical portion of her graduate 

program.  The notice states that Petitioner received no wages 

and was not the subject of a personnel file, tax documents, or 

other employee-related documentation.  Based on "the lack of 

direct or indirect economic remuneration, or any promise of such 

to [Petitioner] by Respondent [Barry University SNHS-

Anesthesia], the notice concludes that no employer-employee 

relationship existed.  The notice cites as authority Llampallas 

v. Mini-Circuits, 163 F.3d 1236 (11th Cir. 1998) and O'Connor v. 

Davis, 126 F.3d 112 (2nd Cir. 1997). 

 On October 31, 2006, with respect to Respondent Wolverine 

Anesthesia Consultants, the Florida Commission on Human 

Relations entered a Notice of Determination:  No Jurisdiction.  
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The bases of the notice are the same as those set forth in the 

preceding paragraph. 

 By Petition for Relief dated November 7, 2006, Petitioner 

alleged that Respondent Barry University SNHS-Anesthesiology 

discriminated against her, based on her race, by dismissing her 

from its graduate nursing program by evaluating her pursuant to 

more rigorous standards than it used to evaluate non-minority 

students.  This petition commenced DOAH Case No. 06-4648.   

 By Petition for Relief dated November 14, 2006, Petitioner 

alleged that Respondent Wolverine Anesthesia Consultants 

discriminated against her, based on her race, by imposing more 

rigorous standards during her internship than it imposed upon 

non-minority students.  This petition commenced DOAH Case No. 

06-4650. 

 On December 5, 2006, the Administrative Law Judge entered 

an order consolidating the two cases.  The Administrative Law 

Judge limited the evidence at hearing to the jurisdiction issue 

because the investigation of the Florida Commission on Human 

Relations was limited to the jurisdictional issue identified 

above. 

 At the hearing, Petitioner called three witnesses and 

offered into evidence eight exhibits:  Petitioner Exhibits 1-8.  

Respondents called one witness and offered into evidence 12 
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exhibits:  Respondents Exhibits 1-12.  All exhibits were 

admitted. 

 The court reporter filed the transcript on May 17, 2007.  

The parties filed Proposed Recommended Orders on May 29, 2007. 

FINDINGS OF FACT 

1.  Petitioner has been a registered nurse licensed in 

Florida for 14 years.  Her specialty is intensive care.  Seeking 

advancement within the profession of nursing, Petitioner decided 

to pursue certification as a Certified Registered Nurse 

Anesthetist (CRNA).   

2.  A CRNA has advanced training and education in 

anesthesia and passes a national certification examination, 

which is administered by neither Respondent.  Upon passing the 

examination and meeting other requirements, an applicant is 

entitled to certification from the Council on Certification of 

Nurse Anesthetists.  After obtaining this certificate and 

completing other requirements, such as financial responsibility, 

the applicant is eligible for certification by the Florida Board 

of Nursing as an advanced registered nurse practitioner in 

anesthesiology, pursuant to Florida Administrative Code Rule 

64B9-4.002.  In Florida, a CRNA is authorized to administer 

anesthesia in in- and out-patient settings and bears significant 

responsibilities for the safety of anesthetized patients.   
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3.  Petitioner enrolled at Barry University to fulfill the 

educational requirements for certification.  Barry University is 

a private institution headquartered in Miami Shores and is one 

of several institutions in Florida that offer a program to 

satisfy the educational requirements for CRNA certification.   

4.  The 28-month program at Barry University leads to a 

master of science degree in anesthesiology.  A major component 

of the educational program is clinical practice.  The clinical 

practice requires a student to perform clinical 

responsibilities, under supervision, with an anesthesiology 

group.  At the time in question, Barry University maintained 

relationships with different anesthesiology groups in most major 

urban areas in Florida.   

5.  Petitioner began the Barry University program in 

January 2005 and withdrew from the program in May 2006.  She 

chose to take her clinical training in Orlando, where Wolverine 

Anesthesia Consultants accepted Barry University students for 

clinical practice.  Wolverine Anesthesia Consultants served 

various hospitals forming part of the Orlando Regional 

Healthcare System.  Petitioner began the clinical portion of the 

program in May 2005. 

6.  No cash is exchanged between Barry University and 

Wolverine Anesthesia Consultants as part of the arrangement 

described above.  The obvious benefit for Barry University, 
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whose program is not inexpensive, is that Wolverine's 

supervision of its students in the clinical practice allows 

Barry to offer a comprehensive anesthesiology program that 

qualifies its students to sit for the CRNA examination.   

7.  The obvious benefits to Wolverine Anesthesia 

Consultants are access to newly certified CRNAs, who are in high 

demand, and the ability to recruit the students likeliest to 

excel within the profession.  It is less clear, from the present 

record, if Wolverine is able to bill for the services of more 

advanced students.  From time to time, Wolverine provides Barry 

with financial support, such as a stipend so that a financially 

needy student may attend an out-of-town conference, as the 

tuition charged by Barry does not cover the cost of the program 

or incidental student costs. 

8.  The economic relationship between the respondents is 

only of relevance, however, in providing the background from 

which to assess the economic relationship between the 

respondents, on the one hand, and Petitioner--and, more 

specifically, the value that flows to Petitioner from one or 

both respondents.  Clearly, the educational and clinical 

programs provide educational value, and potential economic 

value, if and when certification is obtained, but, as explained 

in the Conclusions of Law, the key question is what, if any, 
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economic value flows to Petitioner from either respondent during 

her relationship with each respondent. 

9.  Neither respondent paid Petitioner any income, 

compensation, or other benefit, directly or indirectly.  Neither 

respondent ever provided Petitioner with an IRS W-2 statement or 

Form 1099, as evidence of payments to an employee or independent 

contractor.  She never received compensation of any type from 

either respondent, nor did she receive an IRS Form 1099, 

reflective of the payment of compensation to an independent 

contract.  Petitioner never received any other employment-

related benefits from either respondent, such as health 

insurance or retirement benefits.  Neither respondent provided 

Petitioner with housing or a housing allowance.  Wolverine did 

not insure Petitioner on its medical malpractice insurance 

policy.  Neither respondent covered Petitioner under workers' 

compensation. 

10.  Wolverine Anesthesia Consultants required Petitioner 

to sign her name on any anesthesia record pertaining to a case 

in which she was involved.  When Petitioner was required, due to 

the needs of a particular patient, to work in excess of her 

scheduled time, she was entitled, from Barry University, to 

"comp time," which means only that she could receive credit for 

the additional time worked when setting a subsequent schedule.  

However, apart from a grant from Barry University as part of her 
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financial-aid package, Petitioner never received any financial 

benefit from either respondent. 

11.  In addition to the occasional stipend, which 

Petitioner does not appear to have received, Wolverine 

Anesthesia Consultants provided minor items, such as lunches for 

meetings of the interns, which Petitioner may not have attended, 

and $50 Christmas gift certificates to all interns, including 

Petitioner.  In no way does the record support an interpretation 

of these minor acknowledgements or courtesies as compensation 

because Wolverine is under no obligation to provide them, no 

relationship exists between the recipient of the item and the 

amount of time worked, and no relationship exists between the 

value of the item or stipend and the amount of time worked by 

the student receiving the item or stipend.   

12.  Although Barry University administers a comprehensive 

test to all candidates for a master's degree in anesthesiology, 

passage of which is required for a degree, Petitioner withdrew 

from the program prior to the administration of this test.  She 

withdrew essentially due to reports from Wolverine to Barry 

University that she had failed to make adequate progress in the 

clinical program.  
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CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction over the subject matter.  §§ 120.569, 120.57(1), 

and 760.11(7), Fla. Stat. (2006). 

14.  Section 760.10, Florida Statutes, provides, in 

relevant part: 

(1)  It is an unlawful employment practice 
for an employer:  
   (a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
   (b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status.  
 
(2)  It is an unlawful employment practice 
for an employment agency . . .. 
  
(3)  It is an unlawful employment practice 
for a labor organization . . ..  
 
(4)  It is an unlawful employment practice 
for any employer, labor organization, or 
joint labor-management committee controlling 
apprenticeship or other training or 
retraining, including on-the-job training 
programs, to discriminate against any 
individual because of race, color, religion, 
sex, national origin, age, handicap, or 
marital status in admission to, or 
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employment in, any program established to 
provide apprenticeship or other training.  
 
(5)  Whenever, in order to engage in a 
profession, occupation, or trade, it is 
required that a person receive a license, 
certification, or other credential, become a 
member or an associate of any club, 
association, or other organization, or pass 
any examination, it is an unlawful 
employment practice for any person to 
discriminate against any other person 
seeking such license, certification, or 
other credential, seeking to become a member 
or associate of such club, association, or 
other organization, or seeking to take or 
pass such examination, because of such other 
person's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 
(6)  It is an unlawful employment practice 
for an employer, labor organization, 
employment agency, or joint labor-management 
committee to print, or cause to be printed 
or published, any notice or advertisement 
relating to employment, membership, 
classification, referral for employment, or 
apprenticeship or other training, indicating 
any preference, limitation, specification, 
or discrimination, based on race, color, 
religion, sex, national origin, age, absence 
of handicap, or marital status.  
 
(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section.  
 
          *          *          * 



 

 12

15.  The seven subsections address four different classes 

of potential respondents:  employers, employment agencies, 

labor-related organizations, and persons involved in the 

licensing/certification process.  Section 760.10(2),(3), (6), 

and (7) is inapplicable to these cases.  Section 760.10(2) and 

(3) pertains to employment agencies and labor organizations, and 

neither respondent qualifies as these types of entity.  Section 

760.10(6) and (7) applies to employers, but describes activity 

not of the type involved in these cases. 

16.  The three subsections potentially at issue in this 

case are Section 760.10(1), (4), and (5), but no jurisdiction 

exists in these cases because neither respondent is an employer, 

as is required for Section 760.10(1) and (5), and neither 

respondent is a person described in Section 760.10(4). 

17.  Section 760.02(7), Florida Statutes, defines 

"employer" as any person employing at least 15 persons during a 

specified period.  Doubtlessly, each respondent satisfies this 

definition, but this does not mean that either respondent is the 

employer of Petitioner.  The problem for Petitioner is that 

neither respondent is her employer.  In general, the employer-

employee relationship requires that that the employer compensate 

the employee for the latter's services.   

18.  In O'Connor v. Davis, 126 F.3d 112 (2d Cir. 1997), 

cert. denied, 522 U.S. 1114 (1998), the plaintiff was a college 
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student performing a required internship at a hospital approved 

by her school.  Because the internship qualified as work-study 

for financial aid purposes, the student's college paid her for 

the work that she performed for the hospital.  After being 

subjected to behavior by a hospital employee that may have 

constituted sexual harassment, the student sued, among others, 

her college, the individual whom she accused of sexually 

harassing her, and the hospital.  Eventually, the sole defendant 

among these three parties was the hospital. 

19.  The O'Connor opinion notes that, prior to any 

determination as to whether an individual is an employee or 

independent contractor, it is necessary first to determine if 

the hospital "hired" the plaintiff for any purpose.  The opinion 

states: 

Where no financial benefit is obtained by 
the purported employee from the employer, no 
"plausible" employment relationship of any 
sort can be said to exist because although 
"compensation by the putative employer to 
the putative employee in exchange for his 
services is not a sufficient condition, 
. . . it is an essential condition to the 
existence of an employer-employee 
relationship."  Graves [v. Women's 
Professional Rodeo Association], 907 F.2d at 
73.  See also Neff v. Civil Air Patrol, 916 
F. Supp. 710, 712-13 (S.D. Ohio, 1996); 
Smith v. Berks Community Television, 657 
F. Supp. 794, 796 (E.D. Pa. 1987); cf. 
Haavistola v. Community Fire Co., 6 F.3d 
211, 219 (4th Cir. 1993).  
 

126 F.3d at 115-116. 
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20.  The O'Connor decision concludes that the plaintiff was 

never hired by the hospital due to the absence of remuneration: 

It is uncontested that O'Connor received 
from [the hospital] no salary or other 
wages, and no employee benefits such as 
health insurance, vacation, or sick pay, nor 
was she promised any such compensation. 1  [1 
We reject O'Connor's claim that she was 
compensated to the extent that she received, 
through (the college), federal work study 
funding for the hours of volunteer work 
performed at (the hospital). Plainly, it was 
(the college) -- not (the hospital) -- that 
made these payments to O'Connor.]  This case 
thus differs from Haavistola v. Community 
Fire Co., in which the Fourth Circuit 
considered whether a volunteer member of a 
fire company was an employee for Title VII 
purposes where "on the one hand, [plaintiff] 
did not receive direct compensation as a 
member of the Fire Company, but, on the 
other hand, she did not affiliate with the 
company without reward entirely."  6 F.3d 
211, 221 (4th Cir. 1993).  The court then 
noted that the plaintiff received, through 
her volunteer position, a state-funded 
disability pension, survivors' benefits for 
dependents, scholarships for dependents upon 
death or disability, group life insurance, 
and several other benefits.  See id.  The 
court concluded that the district court 
granted summary judgment improvidently, 
given that a factfinder should determine 
whether "the benefits represent indirect but 
significant remuneration . . . or 
inconsequential incidents of an otherwise 
gratuitous relationship." Id. at 222. 
 

21.  In Llampallas v. Mini-Circuits, Inc., 163 F.3d 1236 

(11th Cir. 1998), the court cited O'Connor with approval, noting 

that statutory prohibitions against discrimination by an 

employer against "any individual" necessarily require 
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discrimination against an employee or potential employee.  163 

F.3d at 1242-43.  The Llampallas court then declined to find 

jurisdiction in a case in which the employer paid only $1000 to 

an officer/director under ambiguous circumstances. 

22.  In Pietras v. Board of Fire Commissioners, 180 F.3d 

468 (2d Cir. 1999), the court found jurisdiction to hear 

discrimination claims of a volunteer firefighter when, by state 

law, as a volunteer firefighter, she received retirement 

benefits, life insurance, death benefits, disability insurance, 

and some medical benefits.   

23.  Under this authority, Petitioner was never hired by 

either respondent.  Thus, as to Petitioner, neither respondent 

is an employer, so no jurisdiction exists under Section 

760.10(1) and (4), Florida Statutes.  

24.  The certification regime, which is described in the 

Findings of Fact, is set forth in Florida Administrative Code 

Rule 64B9-4.002, which states, in part: 

(1)  In accordance with the provisions of 
Section 464.012, F.S., any person who wishes 
to be certified as an Advanced Registered 
Nurse Practitioner shall submit an 
application to the Department, on forms 
prescribed by it, as incorporated in 
subsection 64B9-4.004(1), F.A.C., 
demonstrating that the applicant holds a 
current unencumbered license to practice 
professional nursing in Florida. 
 
(2)  Applicant shall submit proof of 
national advanced practice certification 
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from an approved nursing specialty board. 
After July 1, 2006, applications for 
certification as an Advanced Registered 
Nurse Practitioner pursuant to Section 
464.012(3), F.S., shall submit proof of 
national advanced practice certification 
from an approved nursing specialty board. 
 
(3)  Professional or national nursing 
specialty boards recognized by the Board 
include, but are not limited to: 
   (a)  Council on Certification of Nurse 
Anesthetists, or Council on Recertification 
of Nurse Anesthetists, or their 
predecessors. 
 
          *          *          * 
 
(4)  Those nursing specialty boards seeking 
recognition by the Board shall meet the 
following standard: 
   (a)  Attests to the competency of nurses 
in a clinical specialty area; 
   (b)  Requires a written examination prior 
to certification; 
   (c)  Requires (and required at the time 
of original certification) completion of a 
formal program prior to eligibility of 
examination; 
   (d)  Maintains a program accreditation or 
review mechanism that adheres to criteria 
which are substantially equivalent to 
requirements in Florida; 
   (e)  Identifies standards or scope of 
practice statements as appropriate for the 
specialty. 
 
(5)  Pursuant to Section 456.048, F.S., all 
ARNP’s shall carry malpractice insurance or 
demonstrate proof of financial 
responsibility.  Any applicant for 
certification shall submit proof of 
compliance with Section 456.048, F.S. or 
exemption to the Board office within sixty 
days of certification or be in violation of 
this rule.  All certificateholders shall 
submit such proof as a condition of biennial 
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renewal or reactivation.  Acceptable 
coverage shall include: . . .. 
 

25.  Florida Administrative Code Rule 64B9-4.004(1) 

describes the application to be submitted to the Florida Board 

of Nursing: 

(1)  A Registered Nurse applying for initial 
certification as an Advanced Registered 
Nurse Practitioner shall file with the 
Department an “Initial Application for 
Certification As An Advanced Registered 
Nurse Practitioner,” Form DOH-NUR 105 
(9/97), effective 4-5-00, incorporated 
herein by reference, and available from the 
Board office, and provide the Board with the 
following: 
   (a)  Documentation acceptable to the 
Board that the educational program attended 
meets the program guidelines stipulated in 
subsections 64B9-4.003(1) and (2), F.A.C. 
   (b)  Proof acceptable to the Board of 
satisfactory completion of the educational 
program which shall consist of: 
      1.  An official Registrar’s copy of 
the applicant’s transcript shall be sent 
directly to the Board from the school and 
shall denote successful completion of the 
formal post-basic program or awarding of the 
masters’ degree in a nursing clinical 
specialty. 
      2.  A verification form prescribed by 
the Board submitted by the director of the 
advanced nursing program indicating 
successful completion with the official 
school seal. 
      3.  Such other documentary proof which 
evidences completion. 
   (c)  If the applicant is required to be 
nationally certified, one of the following 
shall also be submitted: 
      1.  A notarized true and correct copy 
of the original or recertification specialty 
board certificate. 
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      2.  Such other documentary proof which 
evidences certification by an appropriate 
specialty board. 
      3.  Verification from the specialty 
association of certification. 
 

26.  Under the facts and law concerning the process by 

which a registered nurse becomes a CRNA, it is impossible to 

assign to either respondent the status of a covered individual 

under Section 760.10(5), Florida Statutes.  Although it is, of 

course, unnecessary to find an employer-employee status to find 

liability under a statute addressing discrimination in 

licensing, neither respondent administered an examination 

directly required for licensure.  It is unclear that Wolverine 

Anesthesia Consultants administered any tests.  Obviously, Barry 

University administers tests, including a comprehensive test at 

the end of the master's program, but Petitioner could not claim 

any discrimination in this test, as she never took it.  More 

generally, though, Section 760.10(5) is not applicable to 

educational institutions whose degrees are necessary, but not 

sufficient, conditions for licensure, any more than this statute 

is applicable to universities, whose bachelor's degree may be a 

necessary, but not sufficient, condition to becoming a nurse or 

a physician.  The same kind of reasonable interpretation of 

"individual" recognized in Llampallas as to the employer-based 

statutes must apply to the licensing-based statute.  Section 

760.10(5) applies instead to entities more directly involved in 
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the licensing process--in this case, the Council on 

Certification of Nurse Anesthetists. 

RECOMMENDATION 

 It is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the petitions of Petitioner in 

these two cases. 

 DONE AND ENTERED this 1st day of June, 2007, in 

Tallahassee, Leon County, Florida. 

                           S 
                           ___________________________________ 
                           ROBERT E. MEALE 
                           Administrative Law Judge 
                           Division of Administrative Hearings 
                           The DeSoto Building 
                           1230 Apalachee Parkway 
                           Tallahassee, Florida  32399-3060 
                           (850) 488-9675   SUNCOM 278-9675 
                           Fax Filing (850) 921-6847 
                           www.doah.state.fl.us 
 
                           Filed with the Clerk of the 
                           Division of Administrative Hearings 
                           this 1st day of June, 2007. 
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Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Cecil Howard, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Susan T. Spradley, Esq. 
Deborah L. La Fleur, Esq. 
GrayRobinson, P.A. 
301 East Pine Street, Suite 1400 
Orlando, Florida  32801 
 
John A. Walker, General Counsel 
Barry University 
Division of Legal Affairs 
   and Human Resources 
LaVoie Hall, Office 209 
11300 Northeast Second Avenue 
Miami Shores, Florida  33161 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order must be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JOANNE HILTY, 
 
     Petitioner, 
 
vs. 
 
LEE COUNTY GOVERNMENT, 
 
 Respondent. 
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)
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)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-4762 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was held in this case 

on February 1 and 2, 2007, in Fort Myers, Florida, before  

Susan B. Harrell, a designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Ann Poe Angel, Esquire  
                      Angel & Angel, P.A. 
                      1617 Hendry Street, Suite 405 
                      Fort Myers, Florida  33901-2951 
 

For Respondent:  Andrea R. Fraser, Esquire 
                      Jack N. Peterson, Esquire 
                      Lee County Attorney's Office 
                      Post Office Box 398 
                      Fort Myers, Florida  33902-0398 
 

STATEMENT OF THE ISSUES 

The issues in this case are whether Respondent 

discriminated against Petitioner based on her age, and whether 
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Respondent retaliated against Petitioner for reporting the 

alleged age discrimination. 

PRELIMINARY STATEMENT 

Petitioner, Joanne Hilty (Ms. Hilty), filed a charge of 

discrimination with the Florida Commission on Human Relations 

(Commission) alleging that Respondent, Lee County Government 

(Lee County), had discriminated against her based on her age and 

had taken retaliatory actions against her.  On October 17, 2006, 

the Commission issued a Notice of Determination:  No Cause, 

determining that there was no reasonable cause to believe that 

an unlawful employment practice had occurred.  On November 20, 

2006, Ms. Hilty filed a Petition for Relief with the Commission.  

The case was forwarded to the Division of Administrative 

Hearings for assignment to an Administrative Law Judge on 

November 21, 2006. 

At the final hearing, Ms. Hilty testified in her own behalf 

and called the following witnesses:  Kathy Brantley, Helen 

McNally, and Shannon Shipley.  Petitioner's Exhibits 1  

through 23 were admitted in evidence.  At the final hearing, Lee 

County called the following witnesses:  George Williams, William 

Hammond, Dinah Lewis, Charlotte Veaux, and James Palopoli.  

Respondent's Exhibits 1 and 2 were admitted in evidence.  Lee 

County submitted Respondent's Exhibit 3, which was not admitted 

in evidence based on objection from Ms. Hilty. 
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The three-volume Transcript was filed on February 12, 2007.  

The parties had agreed to file their proposed recommended orders 

within ten days of the filing of the Transcript.  However, due 

to medical conditions of Petitioner's counsel, several 

extensions of time for filing proposed recommended orders were 

requested and granted.  The parties filed Proposed Recommended 

Orders, which have been considered in rendering this Recommended 

Order. 

FINDINGS OF FACT 

1.  Ms. Hilty was hired by Lee County in March 2002 as a 

human resources specialist, which was a temporary position.  She 

was 25 years old at the time of her employment.  Ms. Hilty 

received a bachelor's degree in human resource management in  

May 2000.  From October 2000 to December 2001, Ms. Hilty was 

employed as a recruiting coordinator for a private firm in 

Indiana.  While in college, she worked for 16 months as a human 

resources assistant for a condominium. 

2.  Approximately six months after Ms. Hilty was hired as a 

human resources specialist, she was hired in a permanent 

position as a human resources analyst.  She remained in this 

position until July 2003, when she was promoted to a staffing 

coordinator at a salary of $47,000 per year, which was a 29.8635 

percent increase in pay. 
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3.  Prior to Ms. Hilty being hired as a staffing 

coordinator, the staffing area had been supervised by managers 

rather than staffing coordinators.  Lauren Roberson had been 

hired as a manager to supervise the staffing area with a 

beginning salary of approximately $60,000.  Before  

Ms. Roberson's employment, Kathy Dorsey had been hired as a 

manager to supervise the staffing area with a beginning salary 

of approximately $50,000. 

4.  George Williams was appointed Lee County's human 

resources director in January 2001.  Mr. Williams made the 

decision to terminate Ms. Roberson as the staffing manager.  He 

regraded and reclassified the staffing manager position to that 

of wellness coordinator and created a new position as staffing 

coordinator.  Mr. Williams promoted Ms. Hilty to the new 

position.  Her duties included being responsible for the hiring 

processes for Lee County and supervising the staffing team.  She 

supervised two employees. 

5.  In December 2003, Mr. Williams resigned his position 

with Lee County.  From December 2003 to September 2004, the 

Human Resources Department was supervised on an interim basis by 

William Hammond, who was the deputy county manager for Lee 

County.  In September 2004, Dinah Lewis was hired by Lee County 

as the human resources director.  Ms. Lewis was hired to make 

changes and correct problems that the Human Resources Department 
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was having in responding to the community and various 

departments within Lee County, in putting together information 

that departments needed such as budget information, and in 

dealing with relationships with the staff.  In the words of  

Mr. Hammond, "we decided that we were going to find a true 

professional, somebody that we really didn't care if our staff 

downstairs loved them, like [sic] them, but we wanted somebody 

that we could count on to be fair and honest, up front, but also 

make some changes." 

6.  When Ms. Lewis became employed by Lee County, she asked 

the managers and coordinators in the Human Resources Department 

to provide her with their resumes and memoranda outlining the 

projects and issues on which they were working.  In  

September 2004, Ms. Lewis met with each of the managers and 

coordinators, including Ms. Hilty, who reported directly to  

Ms. Lewis. 

7.  During Ms. Hilty's meeting with Ms. Lewis in  

September 2004, Ms. Hilty asked Ms. Lewis to upgrade her 

position and increase her salary.  Ms. Hilty did not indicate to 

Ms. Lewis that she felt that she was being discriminated based 

on her age.  Ms. Lewis told Ms. Hilty that it was too early for 

her to be making changes in Ms. Hilty's position.  Ms. Lewis 

also noted that Ms. Hilty did not have a lot of experience in 

management. 
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8.  By October 2004, Ms. Lewis saw the need to reduce the 

number of staff reporting directly to her.  Ms. Lewis met with 

Ms. Hilty in October 2004, at which time Ms. Lewis increased  

Ms. Hilty's responsibilities to include supervising the 

compensation area, which had been under Ms. Lewis' direct 

supervision.  Ms. Hilty told Ms. Lewis that she did not want the 

additional duties of the compensation unit because she knew very 

little about compensation, and the two employees in the 

compensation unit were difficult to supervise.  Ms. Lewis 

assured Ms. Hilty that she would work closely with Ms. Hilty and 

that Ms. Hilty could learn about compensation with her 

assistance.  Ms. Hilty again asked that her position be 

classified as a manager and that her compensation be increased 

because of the increased duties.  Ms. Lewis denied her request.  

Ms. Hilty did not mention that she felt that she was being 

discriminated against because of her age. 

9.  At the time Ms. Lewis placed the compensation area 

under Ms. Hilty's supervision, two managers were supervising 

other areas in the human resources department.  Jim Palopoli, 

who was approximately 60 years old, was the Human Resource 

Information Systems and Records (HRIS) manager, and Charlotte 

Veaux, who is over 60 years old, was the human resources manager 

who oversaw the benefits section. 
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10.  Mr. Palopoli was hired in 2002 by Lee County as a 

manager with a starting salary of approximately $60,000.  Prior 

to his employment with Lee County, Mr. Palopoli had over  

18 years of managerial experience and had taken some college 

courses.  As a manager with Lee County, Mr. Palopoli supervised 

five employees. 

11.  Ms. Veaux was hired by Lee County in 1995 as a human 

resources analyst II.  She moved up the ranks and was promoted 

to benefits manager in 1999.  She has a bachelor's degree in 

business administration and had ten years of managerial 

experience prior to her employment with Lee County.  Ms. Veaux's 

salary was in the high $60,000 to low $70,000 range.  Ms. Veaux 

was supervising approximately six to eight employees.  In 

October 2004, Ms. Lewis moved another employee to Ms. Veaux's 

section, but Ms. Veaux did not receive any additional 

compensation for the added duty. 

12.  The human resources manager position required the 

following education, experience, and licensing: 

This position requires any combination of 
education, and experience equivalent to:  
graduation from an accredited four year 
university or college with a Bachelors 
degree in Human Resources, Business 
Administration, Public Administration, or 
related field.  Three years of experience in 
Human Resources, Public Administration, or 
related field.  Possession of a valid 
Florida Class "E" drivers license with an 
acceptable driving record is required. 
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13.  The duties of the staff coordinator and the human 

managers were similar.  It is clear from the position 

descriptions that the human resources manager was a position in 

which the incumbent would be expected to "exercise considerable 

independent judgement [sic] and decision making."  The position 

of staffing coordinator required more supervision from the human 

resources director than the human resources managers.  Both  

Ms. Veaux and Mr. Palopoli had considerably more supervisory 

experience than Ms. Hilty and did not require as much 

supervision as Ms. Hilty.  Ms. Hilty's inexperience resulted in 

some poor management decisions as set forth below. 

14.  As staffing coordinator, Ms. Hilty was a member of the 

Human Resources Management Team (Management Team), which 

included Ms. Lewis, Mr. Palopoli, and Ms. Veaux.1  In the spring 

of 2005, the Management Team made a decision to enforce a dress 

code in the Human Resources Department.  The code would require 

the staff to dress in a professional manner.  After the decision 

was made concerning the dress code and before the date of 

implementation of the dress code, Ms. Hilty wore jeans to work.  

Ms. Lewis confronted Ms. Hilty about wearing the jeans, feeling 

that it showed that Ms. Hilty was not supporting the management 

decision for the dress code.  Ms. Hilty felt that she could wear 

the jeans because the date for the implementation of the dress 

code had not begun.  Because Ms. Hilty was a supervisor and a 



 

 9

member of the Management Team, her wearing of casual attire 

could reasonably be construed by Ms. Lewis as showing lack of 

support for the management decision. 

15.  In the spring of 2005, the Management Team made a 

collective decision to require the employees of the human 

resources department to adhere to an 8 a.m.-to-5 p.m. work 

schedule rather than use a staggered work schedule, which had 

been the practice of the department.  Ms. Hilty was not in 

support of the decision at the time it was made; however, she 

required her staff to adhere to the policy.  One of the 

employees supervised by Ms. Hilty was not happy with the 

decision and asked to be heard on the issue with the deputy 

county manager.  A meeting was scheduled with Ms. Hilty, the 

disgruntled employee, Ms. Lewis, and Mr. Hammond to discuss the 

matter.  During the meeting, Mr. Hammond asked Ms. Hilty what 

she would do if she were the human resources director, and she 

replied that she believed in flexibility and working with the 

employees as long as there was adequate staff coverage.   

Ms. Lewis viewed Ms. Hilty's response as another failure by  

Ms. Hilty to support a Management Team decision. 

16.  One of the responsibilities of the Management Team is 

to determine which employees' requests to attend conferences 

would be approved.  In determining whether a request should be 

approved, the Management Team considers the value of the 
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seminar, the number of conferences the employee has attended, 

and the work load.  In the summer of 2005, Ms. Hilty requested 

approval to attend an annual conference of a software vendor in 

September.  The Management Team denied Ms. Hilty's request.   

Ms. Hilty had attended the conference the previous year, and 

there were two major projects that were due to be completed by 

Ms. Hilty's unit in September. 

17.  Ms. Hilty asked Ms. Lewis to revisit the request to 

attend the conference, which had been denied by the Management 

Team.  The request was brought before the Management Team for a 

second time, and, again, the Management Team denied her request.  

Ms. Hilty asked Ms. Lewis to again revisit the request, but  

Ms. Lewis declined to do so and did not take it back to the 

Management Team. 

18.  On September 1, 2005, Ms. Lewis received a telephone 

call from Scott Letourneau, the president of NEOGOV, the 

software company sponsoring the conference which Ms. Hilty had 

requested to attend.  Mr. Letourneau, unaware that Ms. Hilty's 

request to attend the conference had not been approved, was 

encouraging Ms. Lewis to allow Ms. Hilty to attend the 

conference.  Mr. Letourneau had spoken to Ms. Hilty earlier in 

the day, but she had not advised him that she would not be 

attending.  However, Ms. Hilty had advised someone on  
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Mr. Letourneau's staff that she was not going to attend, but the 

message had not been communicated to Mr. Letourneau. 

19.  A short while after the telephone conversation with 

Mr. Letourneau, Ms. Lewis confronted Ms. Hilty about the 

telephone call.  Ms. Hilty advised Ms. Lewis that she did not 

know that Mr. Letourneau was going to call Ms. Lewis and that 

she had not asked him to call Ms. Lewis.  Later the same day, 

Ms. Lewis received an e-mail from Mr. Letourneau stating that 

there had been a miscommunication with his staff and that when 

he called Ms. Lewis he did not know that Ms. Hilty had advised 

his staff that she would not be going to the conference.  In his 

e-mail, Mr. Latourneau set forth a timeline of events concerning 

the conference.  Among the events listed was a discussion 

between Mr. Latourneau and Ms. Hilty in June that Lee County 

would probably not be sending anyone to the conference.  The 

timeline also indicated that during June and July Mr. Latourneau 

and Ms. Hilty had discussions about items that Ms. Hilty could 

present at the conference.  It is clear from the timeline 

submitted by Mr. Latourneau that Ms. Hilty continued to discuss 

her attendance and participation at the conference after  

Ms. Hilty had been informed by the Management Team that she 

would not be allowed to attend the conference. 

20.  Ms. Lewis scheduled a meeting with Ms. Hilty to be 

held on September 5, 2005, to discuss the conference situation.  
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Ms. Lewis asked Ms. Veaux and Mr. Palopoli to also attend the 

meeting as witnesses.  It was not unusual to ask managers to 

attend such meetings as witnesses, and Ms. Veaux considered that 

as part of her job responsibilities.  There is no Lee County 

policy that would prohibit Ms. Veaux and Mr. Palopoli from 

attending the meeting as witnesses. 

21.  At the appointed time for the meeting, Ms. Hilty came 

to the doorway of the conference room where the meeting was to 

be held.  Ms. Lewis asked Ms. Hilty to come inside the 

conference room, but Ms. Hilty refused because Ms. Veaux and  

Mr. Palopoli were present.  Mr. Palopoli asked Ms. Hilty to come 

into the conference room and close the door because the 

conversation was beginning to get loud and could be heard by 

nearby employees.  Ms. Hilty again refused to enter the 

conference room.  Ms. Lewis again asked Ms. Hilty to come into 

the room, and Ms. Hilty again refused to do so and walked away. 

22.  Later the same day, Ms. Lewis prepared a notice of 

proposed corrective action and delivered it to Ms. Hilty in the 

presence of Ms. Veaux.  The proposed corrective action was a 

two-day suspension for Ms. Hilty's failure to meet with  

Ms. Lewis as directed.  Two days later, Ms. Lewis met with  

Ms. Hilty to discuss the proposed corrective action.  Ms. Lewis 

made the decision to suspend Ms. Hilty for two days without pay, 
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and Ms. Hilty was given a copy of the Corrective Action Notice, 

imposing the two-day suspension. 

23.  Ms. Hilty requested a meeting with Mr. Hammond,  

Ms. Lewis' supervisor, to discuss Ms. Lewis' imposition of the 

suspension.  Mr. Hammond did not give Ms. Hilty any relief.   

Ms. Hilty filed a grievance concerning the suspension, and the 

grievance committee upheld the suspension. 

24.  On September 22, 2005, Ms. Lewis met with Ms. Hilty to 

discuss performance issues.  The issues discussed were  

Ms. Hilty's criticism of the Management Team's decision 

regarding the work schedule; Ms. Hilty's discussions with the 

conference vendor about the possibility of attending the 

conference after she had been told by the Management Team that 

she could not attend the conference; Ms. Hilty's failure to meet 

with the Management Team on September 6, 2005; and the poor work 

product by the compensation unit, which Ms. Hilty supervised.  

Based on these shortcomings, Ms. Lewis demoted Ms. Hilty to an 

analyst position and reduced her salary by 29.8635 percent.   

Ms. Hilty was sent formal notice of the demotion by memorandum 

dated September 23, 2005. 

25.  Ms. Hilty was depressed and went on family medical 

leave after her meeting with Ms. Lewis and never returned to 

work.  She resigned effective October 18, 2005, and went to work 

for NEOGOV. 
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26.  Lee County was a client of NEOGOV.  After Ms. Hilty 

went to work for NEOGOV, Ms. Lewis was concerned about having to 

deal with Ms. Hilty at NEOGOV because of the animosity Ms. Hilty 

felt for Lee County.  Ms. Lewis called Mr. Letourneau and 

expressed her concerns.  He assured her that Ms. Hilty would not 

be dealing with the Lee County account. 

27.  In May 2006, Ms. Lewis and a number of other employees 

of Lee County received an e-mail from Ms. Hilty requesting them 

to respond to a survey.  By this time, Ms. Hilty had filed a 

claim of discrimination against Lee County with the Human 

Relations Commission.  Ms. Lewis called Mr. Latourneau and 

reminded him that previously he had agreed that Ms. Hilty would 

not be involved with Lee County's work.  She told Mr. Latourneau 

that Ms. Hilty had filed a claim of discrimination against Lee 

County and that there was friction between Ms. Hilty and Lee 

County.  She sent Mr. Latourneau a copy of the discrimination 

complaint. 

28.  The first mention by Ms. Hilty that she had been 

discriminated against based on her age was in her conversation 

with Ms. Lewis on September 22, 2005.  Although Ms. Hilty argues 

in her Proposed Recommended Order that Ms. Hilty raised the 

argument of discrimination in her response to the suspension 

dated September 13, 2005, in the response, she stated:  "I feel 

that I am being discriminated and retaliated against," but she 
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did not state that she was being discriminated against based on 

her age.  On September 2, 2005, Ms. Hilty sent an e-mail to  

Ms. Lewis stating:  "I feel I'm being targeted against because 

you want me to leave this department and you think I'm being 

insubordinate because I'm not a 'yes person' and I'm not 

intimidated by your style of management." 

29.  Ms. Hilty first raised her claim of age discrimination 

when Ms. Lewis advised Ms. Hilty that she was going to demote 

Ms. Hilty.  The tension between Ms. Hilty and Ms. Lewis was not 

because of Ms. Hilty's age, it was because Ms. Hilty had 

exercised poor judgment in her responses to management 

decisions, such as the dress code, the work schedule, and the 

conference.  It was reasonable for Ms. Lewis to conclude that 

Ms. Hilty was not a team player and was attempting to undermine 

Ms. Lewis' authority.  

CONCLUSIONS OF LAW 

30.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569 and 120.57, Fla. Stat. (2006). 

31.  Ms. Hilty has brought a claim against Lee County 

pursuant to the Florida Civil Rights Act of 1992, as amended, 

Subsection 760.01, et seq., Florida Statutes (2004).2  

Specifically, Ms. Hilty alleges age discrimination under 
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Subsection 760.10(1)(a), Florida Statutes, and retaliation under 

Subsection 760.10(7), Florida Statutes. 

32.  Subsection 760.10(1)(a), Florida Statutes, provides: 

(1)  It is an unlawful employment practice 
for an employer: 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 

 
33.  Subsection 760.10(7), Florida Statutes, provides: 

(7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 

 
34.  In evaluating claims arising under Section 760.10, 

Florida Statutes, federal laws against discrimination may be 

used for guidance.  See Florida State University v. Sondel, 685 

So. 2d 923 (Fla. 1st DCA 1996); Brand v. Florida Power Corp., 

633 So. 2d 504, 506 (Fla. 1st DCA 1994); and Florida Dept. of 

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 
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35.  The United States Supreme Court in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 802-03 (1973), articulated a 

burden of proof scheme for cases involving allegations of 

discrimination under Title VII, where as here, Petitioner relies 

upon circumstantial evidence of discriminatory intent.  The 

McDonnell Douglas is persuasive in this case, as is St. Mary's 

Honor Center v. Hicks, 509 U.S. 502, 506-507 (1993), in which 

the Court reiterated and refined the McDonnell Douglas analysis. 

36.  Pursuant to this analysis, Petitioner has the initial 

burden of establishing by a preponderance of the evidence a 

prima facie case of unlawful discrimination.  Failure to 

establish a prima facie case of discrimination ends the inquiry.  

See Ratliff v. State, 666 So. 2d 1008, 1012 n. 6 (Fla. 1st DCA 

1996), aff'd, 679 So. 2d 1183 (1996).  If Petitioner succeeds in 

establishing a prima facie case, the burden shifts to Respondent 

to articulate some legitimate, nondiscriminatory reason for its 

conduct.  If Respondent carries the burden of rebutting 

Petitioner's prima facie case, then Petitioner must demonstrate 

that the proffered reason was not the true reason, but merely a 

pretext for discrimination.  Hicks, 509 U.S. at 506-507; 

McDonnell Douglas, 411 U.S. at 802-803. 

37.  In order to establish a prima facie case of an 

unlawful employment practice in the instant case, Ms. Hilty must 

establish that:  (1) she is a member of a protected class;  
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(2) she was qualified for employment as a human resources 

manager; (3) Lee County failed to promote her to the position of 

human resources manager with a salary increase; and (4) Lee 

County treated other similarly situated employees outside her 

protective class more favorably. 

38.  The Florida Civil Rights Act prohibits discrimination 

based on any age.  See Williams v. Sailorman, Inc., Case  

No. 02-3995 (DOAH August 15, 2003), adopted in toto by Final 

Order (June 2, 2004). 

39.  Ms. Hilty has established that she was a member of a 

protected class.  She was considerably younger than the persons 

holding the human resources manager positions.  She did 

establish that she met the minimum education, training, and 

licensing requirements for the human resources manager position.  

The position required a minimum of three years' experience in 

human resources.  Counting her experience as a human resources 

assistant for a condominium while in college, Ms. Hilty had less 

than four years' experience in the field of human resources. 

40.  Ms. Hilty established that Lee County did not promote 

her to the position of human resources manager.  Ms. Hilty did 

establish that the persons occupying the positions of human 

resources managers were considerably older than she was.  Thus, 

she has established a prima facie case of discrimination. 
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41.  Lee County has established nondiscriminatory reasons 

for not reclassifying Ms. Hilty's staffing coordinator position 

to that of human resources manager and promoting Ms. Hilty to 

the reclassified position.  The staffing coordinator position 

was not the same in all respects as the human resources manager 

position.  The staffing coordinator position required more 

direct supervision from the director of human resources.  

Although, Ms. Hilty barely met the minimum job requirements for 

a position of human resources manager, she was far less 

qualified than Mr. Palopoli and Ms. Veaux, who held human 

resources manager positions.  Ms. Hilty's job performance under 

Ms. Lewis reflected Ms. Hilty's inexperience and poor judgment.  

Ms. Hilty received a two-day suspension because of her 

insubordination and was demoted based on her poor management 

skills.  Ms. Hilty has not established that Lee County's reasons 

for not placing her in a human resources manager position was 

based on age discrimination. 

42.  In order to establish a prima facie case of 

retaliation, Ms. Hilty must establish the following:  (a) she 

engaged in statutorily protected expression; (b) she suffered an 

adverse employment action; and (c) the adverse employment action 

was causally related to the protected activity.  See Harper v. 

Blockbuster Entertainment, Corp., 139 F.3d 1385, 1388 (11th Cir. 

1998). 
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43.  The first time that Ms. Hilty advised Lee County that 

she felt that she was being discriminated against based on her 

age was on September 22, 2005, when she and Ms. Lewis discussed 

Ms. Lewis' decision to demote Ms. Hilty.  Although Ms. Hilty did 

say in her response to her suspension that she was being 

"discriminated" against, she did not make an allegation that she 

was being discriminated against based on her age or any other 

protected class.  It is clear that Ms. Hilty felt that Ms. Lewis 

wanted Ms. Hilty to leave because Ms. Hilty was not a "yes" 

person and was not intimidated by Ms. Lewis' management style.  

The demotion and the suspension were a result of Ms. Hilty's 

insubordination and poor job performance, not as a result of 

discrimination based on her age. 

44.  Ms. Lewis did call Mr. Latourneau after Lee County 

staff received an e-mail under Ms. Hilty's name.  It had been 

agreed before Ms. Hilty filed a complaint of discrimination that 

Ms. Hilty would not work on the Lee County account because of 

the friction between Ms. Hilty and staff at Lee County.  When 

Ms. Lewis received the e-mail purportedly from Ms. Hilty, she 

called Mr. Latourneau to remind him of the agreement and to tell 

him that Ms. Hilty had filed a claim of discrimination against 

Lee County.  There was no evidence presented to establish that 

an adverse employment action was taken against Ms. Hilty as a 

result of Ms. Lewis' discussion with Mr. Latourneau.  Ms. Hilty 
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has failed to establish that Lee County retaliated against her 

for filing a claim of discrimination.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered finding 

that Lee County did not discriminate against Ms. Hilty based on 

age and did not retaliate against Ms. Hilty for filing a 

discrimination charge and dismissing her petition. 

DONE AND ENTERED this 1st day of June, 2007, in 

Tallahassee, Leon County, Florida. 

S                                  
SUSAN B. HARRELL 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of June, 2007. 

 
 

ENDNOTES 
 
1/  When Ms. Lewis was hired as human resources director, the 
training coordinator reported directly to her and attended the 
Management Team meetings for about a month.  The training 
coordinator went on family medical leave and did not attend any 
further management team meetings. 
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2/  Unless otherwise stated, all references to the Florida 
Statutes are to the 2004 version. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	R003
	R004
	appndx



