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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARIO MOLINA, 
 
     Petitioner, 
 
vs. 
 
SEA WORLD OF FLORIDA, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-1986 

   
RECOMMENDED ORDER 

 
A formal hearing was held before Daniel M. Kilbride, 

Administrative Law Judge of the Division of Administrative 

Hearings (DOAH), on August 3, 2006, in Orlando, Florida. 

APPEARANCES 

For Petitioner:  Mario Molina, pro se 
                      116 Coconut Grove Way 
                      Kissimmee, Florida  34758 

 
For Respondent:  Thomas R. Brice, Esquire 

                      McGuireWoods, LLP 
                      50 North Laura Street, Suite 3300 
                      Jacksonville, Florida  32202 

 
STATEMENT OF THE ISSUE 

Whether Respondent, Sea World of Florida, Inc. (SWF), 

subjected Petitioner, Mario Molina, to disparate treatment and 

terminated his employment because of his national origin (Puerto 

Rican) and/or alleged disability in violation of Subsection 

760.10(1)(a), Florida Statutes (2005). 
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PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination on May 31, 

2005, with the Orlando Office of Human Relations (OOHR) and the 

Equal Employment Opportunity Commission (EEOC), alleging only 

disability discrimination.  The EEOC issued an "unable to 

conclude" finding on September 30, 2005, and Petitioner failed 

to timely file suit.  Petitioner filed another Charge of 

Discrimination with the OOHR and the EEOC on July 8, 2005, 

alleging that SWF terminated his employment in retaliation for 

his filing the May 31, 2005, Charge of Discrimination.  The EEOC 

also issued an "unable to conclude" finding on this Charge on 

September 30, 2005, and Petitioner failed to timely file suit on 

this Charge as well.  Petitioner's various allegations of 

discrimination and retaliation contained in the EEOC Charges are 

not at issue in the instant action; as they are time-barred and 

beyond the scope of the Charge of Discrimination filed with the 

Florida Commission on Human Relations (FCHR). 

Petitioner filed a Charge of Discrimination with the FCHR 

on January 9, 2006, containing the allegations of discrimination 

presently before this tribunal.  Petitioner alleged, for the 

first time in his FCHR Charge, that SWF discriminated against 

him because of his national origin and also alleged disability 

discrimination.  Specifically, Petitioner claims that SWF 

subjected him to disparate treatment and terminated his 
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employment because of his national origin and alleged 

disability.  Petitioner's FCHR Charge also references age 

discrimination.  However, Petitioner stipulated during the 

hearing that he is not pursuing an age claim against SWF.  The 

FCHR issued a No Cause determination on May 9, 2006.  Petitioner 

timely filed the Petition for Relief at issue with the FCHR on 

May 30, 2006.  This matter was referred to the DOAH on June 6, 

2006, and discovery followed. 

Following the denial of Petitioner's multiple motions for 

continuance, a formal hearing was conducted on August 3, 2006, 

at which both parties could present witness testimony and 

documentary evidence.  At the hearing, Petitioner testified in 

his own behalf, but called no additional witnesses nor offered 

any documentary evidence.  Respondent presented the testimony of 

three witnesses:  Christine Runnels, human resources manager; 

Mark S. Wren, warehouse manager; and Christine E. O'Neal, vice 

president of Human Resources, and 25 exhibits were admitted in 

evidence.  Following the close of the hearing, Petitioner filed 

multiple motions to submit evidence after the close of evidence.  

These motions were denied, as good cause was not shown.  

Respondent filed a motion for extension of time to file post-

hearing submittals, and, over Petitioner's objections, it was 

granted.  Both parties submitted post-hearing submittals, which 

have been considered in preparation of this Recommended Order. 
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FINDINGS OF FACT 

1.  Respondent is an employer, as that term is defined, 

under the Florida Civil Rights Act (FCRA) of 1992. 

2.  Petitioner is a male of Puerto Rican descent and is a 

member of a protected class.  Petitioner claims he is disabled 

due to the pain and limitations following corrective surgery for 

a lumbar degenerative disc problem in 2003. 

3.  Petitioner began employment with SWF in 1995 as a 

warehouse worker in the receiving department.  The warehouse 

worker position required Petitioner to receive and move 

shipments of merchandise, equipment, and supplies coming into 

the Warehouse.  Petitioner needed to be able to lift up to  

50 pounds and assist in lifting up to 100 pounds to shoulder 

height in order to perform the essential functions of the 

warehouse worker position. 

4.  Petitioner had surgery on his back on September 26, 

2003, to correct a lumbar degenerative disc problem.   

Dr. Stephen Goll performed the surgery and provided after-care 

for Petitioner.  SWF granted Petitioner a paid leave of absence 

from September 26, 2003, until March 19, 2004, in order to allow 

him to recuperate from his surgery. 

5.  Petitioner returned to work on March 19, 2004, with 

restrictions of sedentary work only and no lifting of more than 

ten pounds.  Petitioner's restrictions varied after his surgery, 
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but he was never cleared to lift more than 20 pounds.  

Petitioner never requested an accommodation that would allow him 

to lift up to 50 pounds. 

6.  SWF provided Petitioner with light-duty work, in 

accordance with his restrictions as defined by Dr. Goll, from 

his return to work on March 19, 2004, until November of 2004.  

Specifically, Warehouse Manager Mark S. Wren assigned Petitioner 

to the pricing table where he was not required to lift more than 

ten pounds. 

7.  On November 1, 2004, Dr. Goll examined Petitioner and 

determined that he had reached maximum medical improvement (MMI) 

with a three percent impairment rating.  He put in place a 

permanent restriction of no lifting of more than ten pounds. 

8.  Accordingly, Petitioner could not perform the essential 

functions of his warehouse worker position, which required 

lifting up to 50 pounds.  Further, there were no permanent 

light-duty positions available in the Warehouse. 

9.  Therefore, on November 29, 2004, Warehouse Manager 

Wren, Human Resources Manager Christine Runnels, and Human 

Resources Director Teri Robertson met with Petitioner to explain 

that SWF had no permanent work in the Warehouse that he could 

perform within his restrictions.  During his meeting, SWF 

offered Petitioner the opportunity either to be assigned to 

SWF's internal temporary worker pool, known as Workforce, and 
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work as a temporary employee as needed, or to take a six-month 

personal leave of absence to look for a position at SWF which 

met his medical restrictions.  Petitioner, who complained of 

continued back pain, elected to take a six-month personal leave 

of absence from December 4, 2004, through June 4, 2005.  He 

could retain his health benefits during this period. 

10.  Despite being unable to perform the essential 

functions of the warehouse worker position, Petitioner was 

capable of working in a broad range of jobs offered by SWF 

within his medical restrictions.  During Petitioner's six-month 

personal leave of absence, SWF had 417 positions open.  

Nevertheless, Petitioner only inquired about two positions 

during his six-month leave period -- one in the Call Center and 

one as a horticulturist. 

11.  Petitioner was not selected for a position in the Call 

Center because he was unwilling to work the required hours.  

Petitioner admitted he did not have the required degree to work 

as a horticulturist.  Petitioner never submitted a transfer 

request for any of the 415 other positions available at SWF 

during his six-month personal leave of absence. 

12.  Nevertheless, Petitioner sought to have his leave 

extended to six months after his leave expired on June 4, 2005.  

SWF's vice president of Human Resources reviewed Petitioner's 

request for a leave extension, as well as his personnel file 
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pertaining to the reason for his leave of absence.  Christine E. 

O'Neal discovered that Petitioner had permanent lifting 

restrictions, preventing him from performing the essential 

functions of his former position in the Warehouse.  O'Neal 

further learned that despite granting Petitioner six months to 

find another position, he had done little in furtherance of that 

goal.  In fact, O'Neal determined that Petitioner had only 

applied for two positions during the entire six months of his 

leave.  Therefore, O'Neal made the decision to deny Petitioner's 

request for a leave extension, effectively terminating 

Petitioner's employment on June 4, 2005. 

13.  Petitioner presented no evidence indicating that SWF 

terminated his employment because of his alleged disability or 

national origin.  Further, each of the three witnesses who 

testified at the hearing stated that employment decisions 

affecting Petitioner were not related to his national origin or 

alleged disability, and this testimony is credible. 

14.  SWF submitted legitimate non-discriminatory reasons 

for Petitioner's termination.  Specifically, SWF terminated 

Petitioner's employment because he had a permanent lifting 

restriction prohibiting him from performing the essential 

functions of his position as a warehouse worker, and he failed 

to actively seek another position during his leave period. 
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15.  Petitioner submitted no evidence establishing that SWF 

discriminated against him because of his national origin, or 

that he was handicapped under the FCRA, or that SWF's non-

discriminatory reasons for terminating Petitioner was a pretext 

for unlawful discrimination. 

CONCLUSIONS OF LAW 

16.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto, pursuant to Sections 120.569 and 760.11 and 

Subsection 120.57(1), Florida Statutes (2005). 

17.  The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes (2005), incorporates 

and adopts the legal principles and precedents established in 

the federal anti-discrimination laws specifically set forth 

under Title VII of the Civil Rights Act of 1964, as amended.   

42 U.S.C. § 2000e et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes (2005).  This section prohibits discrimination against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment because of such individual's 

national origin and/or handicap.  § 760.10(1)(a), Fla. Stat. 

(2005).  The FCHR and the Florida courts interpreting the 

provisions of the FCRA of 1992 have determined that federal 

discrimination law should be used as guidance when construing 
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provisions of the Act.  See Brand v. Florida Power Corp., 633 

So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991); Cooper v. Lakeland Regional Medical Center, 16 FALR 567, 

574 (FCHR 1993); Downing v. United Parcel Service, Inc., 215 

F.Supp 2d 1303, 1308 (M.D. Fla. 2002). 

18.  Petitioner has the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  There is no record of any direct 

evidence of discrimination on the part of Petitioner's 

supervisor.  There is no evidence that Wren made any national 

origin or disability-related comments or slurs.  Petitioner has 

not presented any documentary evidence which would constitute 

direct evidence of discrimination. 

19.  Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973) and Texas Department of Community 
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Affairs v. Burdine, 450 U.S. 248 (1981), and again in the case 

of St. Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S.Ct. 

2742 (1993).  The FCHR has adopted this evidentiary model.  

Kilpatrick v. Howard Johnson Co., 7 FALR 5468, 5475 (FCHR 1985).  

McDonnell Douglas places upon Petitioner the initial burden of 

proving a prima facie case of national origin discrimination.  

See also Davis v. Humana of Florida, Inc., 15 FALR 231 (FCHR 

1992); Laroche v. Department of Labor and Employment Security, 

13 FALR 4121 (FCHR 1991). 

20.  Judicial authorities have established the burden of 

proof for establishing a prima facie case of discriminatory 

treatment.  Petitioner must show that: 

  a.  Petitioner is a member of a protected 
group; 
 
  b.  The employee is qualified for the 
position; and  
 
  c.  The employee was subject to an adverse 
employment decision (Petitioner was 
terminated); 
 
  d.  The position was filled by a person of 
another race or that he was treated less 
favorably than similarly-situated persons 
outside the protected class: 
 
  e.  Crapp v. City of Miami Beach, 242 F.3d 
1017, 1020 (11th Cir 2001); Canino v. EEOC, 
707 F.2d 468 (11th Cir. 1983); Smith v. 
Georgia, 684 F.2d 729 (11th Cir. 1982); Lee 
v. Russell County Board of Education, 684 
F.2d 769 (11th Cir. 1982), appeal after 
remand, 744 F.2d 768 (11th Cir. 1984). 
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21.  Proving a prima facie case serves to eliminate the 

most common non-discriminatory reasons for Petitioner's 

disparate treatment.  See Teamsters v. U.S., 431 U.S. 324, 358, 

n. 44 (1977).  It is not, however, the equivalent of a factual 

finding of discrimination.  It is simply proof of actions taken 

by the employer from which discriminatory animus is inferred 

because experience has proved that, in the absence of any other 

explanation, it is more likely than not that those actions were 

bottomed on impermissible considerations.  The presumption is 

that more often than not people do not act in a totally 

arbitrary manner, without any underlying reason, in a business 

setting.  Furnco Construction Corp. v. Waters, 438 U.S. 567, 577 

(1978). 

22.  Once Petitioner has succeeded in proving all the 

elements necessary to establish a prima facie case, the employer 

must then articulate some legitimate, non-discriminatory reason 

for the challenged employment decision.  The employer is 

required only to "produce admissible evidence which would allow 

the trier of fact rationally to conclude that the employment 

decision had not been motivated by discriminatory animus."  

Texas Department of Community Affairs v. Burdine, at 257.  The 

employer "need not persuade the court that it was actually 

motivated by the proffered reasons . . . [i]t is sufficient if 

the [employer's] evidence raises a genuine issue of fact as to 
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whether it discriminated against the plaintiff."  Id. at 254.  

This burden is characterized as "exceedingly light."  Perryman 

v. Johnson Products Co., Inc., 698 F.2d 1138 (11th Cir. 1983). 

23.  Once the employer articulates a legitimate reason for 

the action taken, the evidentiary burden shifts back to 

Petitioner, who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  The employer need not prove that it was actually 

motivated by the articulated non-discriminatory reasons or that 

the replacement was more qualified than Petitioner.  Texas 

Department of Community Affairs v. Burdine, at 257-8. 

24.  In Burdine, the Supreme Court emphasized that the 

ultimate burden of persuading the trier of fact that Respondent 

intentionally discriminated against Petitioner remains at all 

times with Petitioner.  Texas Department of Community Affairs v. 

Burdine, at 253.  The Court confirmed this principle again in 

St. Mary's Honor Center v. Hicks, 509 U.S 502, 113 S. Ct. 2742 

(1993). 

Most of Petitioner's Disparate Treatment Claims Are Time-Barred. 

25.  It is a clear principle of law that Petitioner must 

file a charge of discrimination with the FCHR within 365 days of 

a discriminatory act in order to seek relief for alleged 

disability or national origin discrimination.  § 760.11(1), Fla. 

Stat. (2005).  Petitioner filed the Charge of Discrimination at 
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issue on January 9, 2006.  Accordingly, all allegations of 

discrimination contained in Petitioner's Charge and Petition for 

Relief occurring prior to January 9, 2005, are time-barred. 

26.  Specifically, the following allegations of disparate 

treatment are time-barred:  (1) Petitioner's claim that 

Warehouse Lead Albert Capuano intentionally bumped into him, 

injuring his back, on April 9, 2004; (2) Petitioner's claim that 

Warehouse Manager Wren assigned inventory work only to white 

employees in 2004; (3) Petitioner's claim that Wren humiliated 

and insulted him in September 2004; (4) Petitioner's claim that 

Wren, Warehouse Lead Ron Beck, and Capuano pressured him to work 

faster, watched him constantly, and isolated him in September 

2004; (5) Petitioner's claim that Wren counseled him for 

tardiness on September 17, 2004; and (6) Petitioner's claim that 

Beck timed him performing his duties in 2003. 

27.  Accordingly, only two of Petitioner's claims are not 

time-barred:  (a) Petitioner's claim that SWF terminated his 

employment because of his national origin and/or alleged 

disability, and (b) Petitioner's claim that SWF failed to create 

a position for him because of his national origin. 

Petitioner's Disability Discrimination Claim 

28.  In order to establish a prima facie case of handicap 

discrimination under the McDonnell-Douglas burden shifting 

method, Petitioner must show that he:  (1) is actually disabled 
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or regarded as disabled; (2) is a qualified individual with a 

disability; and (3) was subjected to an adverse employment 

action under circumstances that give rise to an inference of 

handicap discrimination.  Stewart v. Happy Herman's Cheshire 

Bridge, Inc., 117 F.3d 1278, 1285 (11th Cir. 1997).  An 

individual with a handicap may establish discrimination by 

showing that an employer failed to reasonably accommodate the 

disability, or that he was subjected to disparate treatment as a 

result of the handicap.  Id. at 1285.  Petitioner is unable to 

satisfy any of the elements required to establish a prima facie 

case. 

29.  SWF was under no duty to accommodate Petitioner 

because he is not handicapped under the statute.  Petitioner 

never requested an accommodation that would allow him to perform 

the lifting required of a warehouse worker.  Smith v. Midland 

Brake, 180 F.3d 1154 (10th Cir. 1999) (Plaintiff must request a 

reasonable accommodation in order to pursue a claim for failure 

to accommodate).  Further, Petitioner brought a failure to 

accommodate claim in his first EEOC Charge of Discrimination and 

failed to timely file suit within 90 days of his receipt of his 

Notice of Right to Sue.  Accordingly, any failure to accommodate 

claim is time-barred.  42 U.S.C. § 2000e-5(f)(1)(A).  Moreover, 

Petitioner does not allege a failure to accommodate claim in his 

FCHR charge.  Therefore, Petitioner cannot bring a failure to 
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accommodate claim for the additional reason that such a claim is 

beyond the scope of the Charge and time-barred.  Lieberman v. 

Miami-Dade County, 2000 U.S. Dist. LEXIS 14789 (S.D. FL 2000). 

30.  In any event, SWF provided Petitioner with more than 

reasonable accommodations by providing him with six months of 

paid leave, light-duty assignment within his medical 

restrictions for seven months, and an additional six-month 

unpaid personal leave of absence to look for another job.  Epps 

v. City of Pine Lawn, 353 F.3d 588, 593 (8th Cir. 2003) (Six-

month leave of absence exceeds reasonable accommodation 

requirements of the Americans with Disabilities Act (ADA)). 

31.  Petitioner's disability claims must fail because he is 

not "disabled" or "handicapped" within the meaning of the law.  

"Disability" is defined as a "physical or mental impairment that 

substantially limits one or more of the major life activities."  

42 U.S.C. § 12102(2).  EEOC regulations identify "major life 

activities" as "such functions as caring for oneself, performing 

manual tasks, walking, seeing, hearing, speaking, breathing, 

learning and working."  29 C.F.R. § 1630.2(j).  The Supreme 

Court has made clear that "the ADA does not define 

'substantially limits,' but 'substantially' suggests 

'considerable' or 'specified to a large degree.'"  Sutton v. 

United Air Lines, Inc., 527 U.S. 471 (1999).  An impairment 

alone does not constitute a disability under the ADA.  Standard 
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v. A.B.E.L. Services, Inc., 161 F.3d 1318, 1327 (11th Cir. 

1998). 

32.  Petitioner failed to establish that he was 

substantially limited in any major life activity.  Rather, 

Petitioner had only a three percent impairment rating and a ten-

pound lifting restriction that prevented him for working at SWF 

as a warehouse worker.  Courts that have considered impairments 

virtually identical to Petitioner's impairments routinely find 

that such impairments do not constitute a disability.  See 

Marinelli v. City of Erie, 216 F.3d 354 (3d Cir. 2000) (ten-

pound lifting restriction does not constitute disability as a 

matter of law); Lorenzen v. GKW Armstrong Wheels Inc.,  

345 F. Supp. 2d 977 (N.D. IA 2004)(five percent impairment 

rating does not constitute disability); Helfler v. United Parcel 

Service, Inc., 115 F.3d 613 (8th Cir. 1997) (Plaintiff not 

substantially limited in any major life activity where Plaintiff 

was restricted to light-duty with no lifting items weighing more 

than ten pounds); Freund v. Lockheed, Inc., 930 F. Supp. 613 

(S.D. Ga. 1996) (inability to lift objects weighing over ten 

pounds does not constitute a disability).  See also 29 C.F.R.  

§ 1630.2(j)(3)(i). 

33.  Petitioner is clearly not substantially limited in the 

major life activity of working.  An individual is considered 

substantially limited in the major life activity of working only 
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if his impairment significantly restricts his ability to perform 

a broad range of jobs in various classes as compared to the 

average person having comparable training, skills, and 

abilities.  Sutton v. United Airlines, Inc., 527 U.S. 471 

(1999).  In Sutton, the Supreme Court explained: 

When the major life activity under 
consideration is that of working, the 
statutory phrase 'substantially limits' 
requires, at a minimum, that Plaintiffs 
allege that they are unable to work in a 
broad class of jobs . . .  To be 
substantially limited in the major life 
activity of working, then one must be 
precluded from more than one type of job, a 
specialized job, or a particular job of 
choice.  If jobs utilizing an individual's 
skills (but perhaps not his or her unique 
talents) are available, one is not precluded 
from a substantial class of jobs.  
Similarly, if a host of different jobs are 
available, one is not precluded from a broad 
range of jobs. 
 

Id. at 2150. 

34.  While it is clear that Petitioner could not perform 

the essential functions of his physically demanding job as a 

warehouse worker, he was not substantially limited in the major 

life activity of working, because his impairments did not 

prohibit him from working in a broad range of jobs. 

35.  Petitioner claims to have difficulty walking 

distances.  However, Petitioner admitted that he was able to 

walk sufficiently to perform the duties of his warehouse worker 

position and that he could walk a mile to his doctor's office.  
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Moreover, Petitioner failed to enter into evidence any medical 

records evidencing a disability.  Therefore, Petitioner failed 

to establish that he was actually disabled or handicapped.  See 

Swain v. Hillsborough Cty. Sch. Bd., 146 F.3d 855, 857 (11th 

Cir. 1998) (Plaintiff must provide some evidence beyond the mere 

existence and impact of a physical impairment to establish a 

claim). 

36.  Petitioner may also qualify for protection under the 

law by establishing that he was "regarded as" having an 

impairment which substantially limited one or more of his major 

life activities.  42 U.S.C. § 12102(2)(c); Sutton, 119 S. Ct. at 

2149; Gordon v. E.L. Hamm & Assoc., Inc., 100 F.3d 907, 918 

(11th Cir. 1996), cert. den., 118 S. Ct. 630 (1997).  However, 

Petitioner does not even allege that SWF regarded him as 

disabled.  Further, there is no evidence in the record showing 

that any decision-maker at SWF regarded Petitioner as 

substantially limited in any major life activity. 

37.  Therefore, while it is clear that SWF relied upon the 

limitations imposed by Petitioner's doctor in determining that 

he was unable to perform the essential functions of his position 

as a warehouse worker, there is no evidence in the record 

showing that any managerial employee of SWF perceived Petitioner 

as disabled. 
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38.  Assuming, arguendo, that Petitioner could establish 

that he was disabled, his claim must fail because he cannot 

establish that he is a qualified individual with a disability 

entitled to the protections of the ADA.  42 U.S.C. § 12112.  In 

order to establish that he is a qualified individual with a 

disability, Petitioner must show that he could perform the 

essential functions of his position as a warehouse worker with 

or without reasonable accommodation.  42 U.S.C. § 12111(8).  

SWF's job description for the warehouse worker position 

specifically states that the physical requirements of the 

position require: 

Good physical condition.  Able to lift up to 
50 lbs. and assist in lifting up to 100 lbs. 
to shoulder height. 
 

39.  As set forth more fully above, Dr. Goll imposed a ten-

pound permanent lifting restriction on November 1, 2004.  

Clearly, the lifting restrictions imposed upon Petitioner by  

Dr. Goll prevented him from performing the essential functions 

of his position as a warehouse worker.  During the hearing, 

Petitioner admitted that he could not perform the essential 

functions of his position. 

40.  Petitioner never identified or requested any 

accommodation that would allow him to perform the lifting 

required by the warehouse worker position.  Therefore, 
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Petitioner is not a qualified individual with a disability and 

not entitled to pursue a claim for disability discrimination. 

41.  Petitioner also failed to identify any evidence giving 

rise to an inference that he was subjected to disability 

discrimination.  Therefore, Petitioner failed to establish a 

prima facie case. 

42.  Even if Petitioner had established a prima facie case 

of disability discrimination, his claim must still fail because 

SWF has produced legitimate non-discriminatory business reasons 

for its decision to terminate him.  Petitioner has not 

established that SWF's reasons are pretext for disability 

discrimination.  SWF terminated Petitioner's employment on  

June 4, 2005, because he was unable to perform the essential 

functions of his position as a warehouse worker, and he failed 

to actively seek other employment at SWF during his six-month 

leave period.  Accordingly, Petitioner's disability claim must 

fail even if he could establish that he was a qualified 

individual with a disability. 

Petitioner's National Origin Discrimination Claims 

43.  In order to establish a prima facie case of national 

origin discrimination, Petitioner must prove that:  (1) he is a 

member of a protected class; (2) he was subjected to an adverse 

employment action; (3) his employer treated similarly situated 

employees outside of his classification more favorably; and  
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(4) he was qualified to do his job.  See Faucette v. National 

Hockey League, 2006 U.S. Dist. LEXIS 5188 (M.D. Fla. 2006); 

citing Maniccia v. Brown, 171 F.3d 1364, 1368 (11th Cir. 1999). 

44.  Petitioner claims that SWF created a light-duty 

position for former Caucasian employee Ellis Edwards and that 

SWF discriminated against him by refusing to create a light-duty 

position for him.  However, Petitioner presented no evidence in 

support of his contention that SWF created a position for 

Edwards.  Contrastingly, SWF Human Resources Vice President 

O'Neal clearly testified that SWF did not create a position for 

Edwards and that SWF terminated Edwards under circumstances 

similar to Petitioner's termination.  Similarly, Petitioner 

failed to identify any evidence showing that SWF treated any 

other employee outside of his protected class more favorably 

with regard to termination decisions.  Accordingly, Petitioner 

has not established a prima facie case of discrimination. 

45.  As set forth more fully above, Petitioner admitted 

that he could not perform the essential functions of his 

position as a warehouse worker.  Specifically, Petitioner could 

not perform the lifting requirements of the job.  Accordingly, 

Petitioner has not established a prima facie case, because he 

was not qualified to do his job. 

46.  Even if Petitioner could establish a prima facie case 

of national origin discrimination, his discrimination claims 
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must fail, because he failed to establish that SWF's legitimate 

non-discriminatory reasons for his termination and refusal to 

create a light-duty position for him were pretext for unlawful 

discrimination.  Rather, Petitioner admitted that he had no 

evidence supporting his claim that SWF terminated him because of 

his national origin.  Similarly, Petitioner failed to submit any 

evidence indicating that SWF refused to create a light-duty 

position for him because of his national origin. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order which DENIES the Petition for Relief and 

dismisses Petitioner's claim. 

DONE AND ENTERED this 2nd day of November, 2006, in 

Tallahassee, Leon County, Florida. 

 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GWENDOLYN SALTER, 
 
     Petitioner, 
 
vs. 
 
INTERNATIONAL PAPER, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-0339 

  
RECOMMENDED ORDER 

 
This cause came on for formal proceeding and hearing, 

before P. Michael Ruff, duly-designated Administrative Law Judge 

of the Division of Administrative Hearings.  The hearing was 

conducted in Pensacola, Florida, on May 17, 2006.  The 

appearances were as follows: 

APPEARANCES 
 
 For Petitioner:  Frederick J. Gant, Esquire 
      Albritton & Gant 
      Post Office Box 12322 
      322 West Cervantes Street 
      Pensacola, Florida  32581 
 

For Respondent:  Vincent J. Miraglia, Esquire 
     International Paper Company 
     6400 Poplar Avenue, Tower II 
     Memphis, Tennessee  38197 
 

STATEMENT OF THE ISSUES 
 
     The issues to be resolved in this proceeding concern 

whether the Petitioner was the victim of an unlawful employment 
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practice by allegedly being discriminated against as to a 

demotion and pay decision on the basis of race and sex, in 

purported violation of Section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 
 
 This cause arose on June 8, 2005, when the Petitioner filed 

a Charge of Discrimination with the Florida Commission on Human 

Relations (Commission).  The Petitioner maintained in her charge 

that she had been discriminated against between August 2004 and 

December 2004, for reasons of her race (African-American) and 

her sex (female).  Specifically she claims she was 

discriminatorily demoted from Lead Lumber Grader to Grader and 

was also discriminatorily denied a pay raise.   

 The Commission embarked on an investigation of her charges, 

and following the conclusion of that investigation on 

December 13, 2005, the Commission issued a Determination that 

there was no reasonable cause to believe that an unlawful 

employment practice had occurred.  The Petitioner thereafter 

filed a Petition for Relief, which was duly transmitted to the 

Division of Administrative Hearings and the undersigned 

Administrative Law Judge. 

 Thereafter, after a discovery process, the matter was 

scheduled and heard in a two-day Administrative Hearing 

concluding on May 17, 2006.  Due to unknown reasons the filing 

of the Transcript of the proceeding was delayed for a number of 
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months before finally being filed with the undersigned and being 

provided to the parties.  Thereafter, after a stipulated 

extended briefing schedule and an additional request for 

extension of time, which was granted to the Petitioner, the 

Proposed Recommended Orders were timely filed on or before 

September 8, 2006.   

 During the hearing, the Petitioner presented eleven 

witnesses and the Petitioner's Exhibits A, B, C, F, H, K, M, and 

O were admitted into evidence.  The Respondent presented one 

witness and the Respondent's Exhibits 5, 7, 14, and 16 were 

admitted into evidence. 

 The Proposed Recommended Orders have been considered in the 

rendition of this Recommended Order. 

FINDINGS OF FACT 

 1.  The Petitioner, Gwendolyn Salter, is an African-

American female who was initially employed by International 

Paper in June 2000 as an Operator.  Shortly thereafter she was 

promoted to the position of Lumber Grader and on December 15, 

2001, was promoted to the hourly position of Lead Grader.  

 2.  The Respondent, International Paper Company, is a 

forest product company.  At its McDavid, Florida facility it 

operates a sawmill which produces lumber and other building 

products for sale to forest product dealers, lumber yards, and 



 

4 

dealers in the construction industry.  The sawmill opened in the 

year 2000. 

 3.  It is very important to determine the value of all 

pieces of lumber a sawmill produces.  Variance in the grade of a 

given board can mean the difference in several dollars in value 

per board.  In order to determine and set the value or price of 

a piece of lumber, the sawmill must employ Lumber Graders.  The 

Graders inspect lumber to determine the type and number of 

defects and therefore to determine what the grade of a given 

board is, including the determination of whether a board should 

be trimmed to eliminate some defects. 

 4.  The Southern Pine Inspection Bureau (SPIB) promulgates 

standard lumber grading rules, which are accepted and applied by 

all members of the lumber-producing industry that are members of 

the Southern Pine Association.  The rules govern how each board 

is graded.  Boards are basically graded one, two, three, four or 

MSR.  Number one is the best grade and a board with the most 

knots or other defects would be graded a four.  An MSR board is 

generally a grade two board that is particularly strong.  Such 

boards are primarily used for structural members.   

 5.  When grading lumber, the graders determine in the 

grading process whether a board should be trimmed in order to 

remove defects to enhance its grade and value.  If there is a 

defect at the end of the board, for example, the board can be 



 

5 

trimmed to the next shorter standard length, which would 

actually increase the value of that board.  Since a board's 

value can vary several dollars per piece, depending on its 

grade, the integrity of the grading system is integral to the 

successful operation and profitability of the Respondent's 

sawmill. 

 6.  The McDavid Mill operated with four shifts.  There were 

about four to five graders working on each shift.  They worked 

on only the "dry end" of the mill.  That means that they worked 

grading lumber after it was sawed in the sawmill, had been kiln 

dried, to remove excess moisture, and dressed in the planer 

mill.  Then it was graded, including any necessary final 

trimming.  The graders, have approximately two seconds to 

observe a board, flip it to look for defects on all four sides, 

and grade it.  They look for natural defects, including knots, 

and make a mark or a symbol on a board indicating its grade.  

Additionally, the McDavid Mill has a machine vision grader (MVG) 

that automatically grades the wane and the size of each board.  

Wane is a defect involving a tapering or lessening of a board's 

proper dimension generally caused by the board being sawn near 

the outside margin of a log so that the logs curvature and 

natural taper and bark tend to reduce the size and square 

dimension along the edge of a board. 
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 7.  The Petitioner was promoted to the position of "Lead 

Grader" on December 15, 2001.  It thus became her responsibility 

to review the performance of each of the graders at the 

facility.  

 8.  The McDavid Mill through its operations manager, Alan 

Orcutt, instituted a new Grader Performance System in November 

2003.  The new system rated graders every eight weeks based on 

their grade decision accuracy, their trim decision accuracy, and 

their knowledge of grading rules.  A grader's pay could vary 

every eight-week period depending on his or her performance 

during the previous eight week period. 

 9.  The Lead Grader, the Petitioner, was charged with 

implementing this system.  It was the responsibility of the Lead 

Grader to ensure that at least 1200 boards were reviewed for 

each grader, each eight-week period, either by the Lead Grader, 

by the MVG operator, or by SPIB reviewers.  Essentially, the 

SPIB reviewers or inspectors would select a "pack" of boards and 

review them to ensure that the graders had graded those boards 

properly.  The reviewers would record if a board was above 

grade, below grade, or properly graded. 

 10.  Secondly, the Lead Grader was responsible for 

reviewing the graders' trim decision accuracy.  The Lead Grader 

was required to review at least 100 "trim boards" for each 

grader for each period, to determine if the graders made the 
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correct trim decisions.  The SPIB inspectors would record the 

percentage of boards trimmed accurately.  For board trimming 

decisions, the board is not processed, but is placed into a pack 

where it is viewable in its entirety by the reviewer.  The 

reviewer sees exactly what the grader saw in looking at the 

board, and thus can determine whether or not the grader made the 

correct decision about whether to trim the board and, if so, how 

much, and where.  In other words, the viewer can determine 

whether it was appropriate to make a two-foot cut on one end, 

whether or not a knot should be cut out of the board or whether 

it was under-trimmed or over-trimmed. 

 11.  The Lead Grader was also responsible for monitoring 

the graders' knowledge of lumber grading rules.  The Lead Grader 

was thus required to give two 25-question written examinations 

(test) every eight-week period to graders concerning the written 

grading rules.  The Lead Grader was required to administer the 

test twice per eight-week period on a crew-by-crew basis, 

correct the answers and return a copy to the grader with the 

correct answers and an overall score.  In order to ensure the 

integrity of the testing process, the tests were only allowed to 

be given in group settings.  Tests were not allowed to be given 

to individual graders.  There had to be more persons present in 

the testing room than just the Lead Grader and one individual 

grader being tested. 
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 12.  The graders were ranked B, A, or AA, and their pay 

would be adjusted accordingly.  AA was the highest rating and 

was paid the highest salary rate.  The ranking were based on a 

combination of grading accuracy, trim decision accuracy, and 

scores on the grading examination.  In order to be ranked AA, 

for example, a grader would be required to have at least two 

percent of boards above grade, two and a half percent below 

grade, with 95 percent trim decision accuracy and 90 percent 

correct answers on the written test of grading rules knowledge.  

Depending on the scores, he or she could change ranks each 

eight-week period and thus change the salary level. 

 13.  The McDavid Mill's grader performance system was thus 

implemented in November 2003.  Mr. Orcutt discussed the Lead 

Grader performance expectations with the Petitioner during a 

meeting with all graders.  Essentially, Mr. Orcutt explained 

that the Petitioner was responsible for implementing the new 

performance system, specifically:  re-grading 1200 boards per 

grader per period, reviewing 100 trim boards per grader per 

period, and providing at least two grading exams to each grader, 

each period. 

 14.  When the Grader Performance System was implemented in 

November 2003, the manager, Mr. Orcutt, intended that the first 

eight-week period would be a "dry run" in which the results of 

the grading of the various graders would have no effect on pay 
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rates.  The second eight-week period which ran from January to 

February 2004, was supposed to be "for the record" and would 

affect pay rates.  Ultimately, Mr. Orcutt determined that the 

Petitioner's data on the graders was inaccurate and incomplete, 

and therefore he decided to extend the dry run until the third 

eight-week period during which pay rates would be affected by 

the graders' performance ratings. 

 15.  On February 6, 2004, Mr. Orcutt provided the 

Petitioner her performance review.  In that review, Mr. Orcutt 

stated that the Petitioner had "not met expectations."  He 

explained that this referred to the Petitioner's failure to keep 

track of the performance of all the graders, as well as 

deficiency issues regarding the grade rule test being 

administered inappropriately. 

 16.  On February 27, 2004, Mr. Orcutt issued a 30-day 

performance improvement plan to the Petitioner.  In it he put 

her on notice that she must improve her performance in the 

execution of her role as a Lead Grader.  He explained that 

during the first two months of 2004, the Petitioner had failed 

to meet the minimum expectations of the Lead Grader performance 

standards provided to her in November 2003.  Specifically, this 

referred to Mr. Orcutt's finding that the Petitioner had failed 

to review the requisite number of boards during the first two 

months of 2004.  The Performance Improvement Plan also explained 
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that if the Petitioner failed to meet the expectations that had 

been explained to her in November 2003, that she would be 

removed from her position as Lead Grader and demoted to a Shift 

Grader position. 

 17.  Mr. Orcutt also decided to transfer the responsibility 

for in-putting the grader data into the computer to the 

accounting department.  Mr. Orcutt explained that he had 

received complaints from graders to the effect that the 

Petitioner was failing to accurately keep records of the number 

of boards being reviewed, as entered into the computer, which 

could affect the pay rate of the graders.  Mr. Orcutt believed 

that this change would allow the Petitioner to focus on 

monitoring the graders.   

 18.  Jessie Ford is an African-American male.  He was hired 

by International Paper at the McDavid Mill in March 2004 as a 

Dry-End Superintendent.  He was hired to replace Mr. Orcutt, who 

had been promoted.  Mr. Ford was responsible for safety, 

production, and quality of the dry-end production portion of the 

mill, which included supervision of the graders. 

 19.  During his first few months he monitored the 

Petitioner's performance and determined that the Petitioner 

appeared to be complying with the Lead Grader performance 

expectations.  He did, however, verbally counsel the Petitioner 

about giving tests to individual graders, instead of in the 
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required setting of administering tests to the group of graders 

simultaneously. 

 20.  In August 2004, Mr. Ford asked the Petitioner if she 

had completed the requisite number of board re-grades in 

accordance with the lead grader performance expectations.  

Although the Petitioner indicated to him that she had completed 

the re-grades, a review of the data by Mr. Ford and Mr. Orcutt 

indicated that the Petitioner was under the required board count 

for re-grading as to several of the graders. 

 21.  Mr. Ford and Mr. Orcutt met with the Petitioner to ask 

her about the missing boards and also about the discrepancy in 

what she had told Mr. Ford.  The Petitioner explained that she 

believed that she had reviewed 1200 boards.  She claimed that 

she had reached 1200 by combining the boards that were reviewed 

for trim tests, with boards reviewed with grading.  This 

explanation revealed both that the Petitioner had failed to meet 

her minimum expectations and also that the Petitioner appeared 

not to understand the program almost nine months after it had 

been implemented.  Further, there were a couple of graders, for 

whom the re-grading count remained low, even if one (wrongly) 

counted their trim test boards in the aggregate total.   

 22.  Mr. Ford and Mr. Orcutt also spoke to the Petitioner 

about giving tests to graders on an individual basis, as was 

prohibited by the performance evaluating system that had been 
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implemented in November 2003.  That system required that the 

test be only given to a group of people or more than one person 

at a time in order to ensure the integrity of the test and of 

the performance evaluation system.  When confronted with the 

question of whether she had given a test to an individual alone, 

the Petitioner responded that there was "someone else" in the 

room during the test.  This again demonstrated to Mr. Ford and 

Mr. Orcutt that the Petitioner did not really understand the 

requirements of the performance evaluation or testing system. 

 23.  Following that meeting with the Petitioner, Mr. Ford 

and Mr. Orcutt met with the human resources manager, Karen 

Rutherford, as well as the mill manager, Alan Smith.  They 

discussed the issues and possible solutions regarding the 

Petitioner's performance.  Mr. Ford explained in his testimony 

that the group determined that it was his decision whether or 

not to discipline the Petitioner. 

 24.  Mr. Ford therefore reviewed the November 2003 

performance expectations and the February 2004 Performance 

Improvement Plan directed at the Petitioner.  Mr. Ford 

determined that the Petitioner had been properly advised of her 

responsibilities as Lead Grader, the consequences of inadequate 

performance after imposition of the improvement plan, and had 

failed to meet expectations.  On August 27, 2004, he demoted the 

Petitioner from Lead Grader to a Shift Grader role or position, 



 

13 

in accordance with the February Performance Improvement Plan.  

Mr. Ford explained to the Petitioner that she had failed to 

obtain the proper amount of boards in her re-counts, and that 

she had improperly given tests to graders on an individual 

basis, as prohibited.   

 25.  The Petitioner claims that she was discriminatorily 

demoted to a grader from the Lead Grader position and was 

discriminatorily denied a raise.  She grounds this position on 

the contention that similarly-situated employees outside her 

protected class were treated differently and more favorably in 

similar situations, and that her temporary supervisor in the 

fall of 2003, Mr. Garrett, had a discriminatory attitude toward 

her and against women.  This contention is based upon an alleged 

discriminatory statement he made and upon the fact that he also 

required her, in addition to her normal Lead Grader duties, to 

work on the MVG machine when its regular operator had been 

fired, and after she had trained his replacement.  In essence, 

the Petitioner complains that Jamey Garrett was prejudiced 

against her and once made a comment that he "really did not care 

for working with women."   

26.  Mr. Garrett had temporarily been placed in partial 

supervision of the Petitioner as Acting Dry-End Superintendent 

in the late summer and fall of 2003.  At about this time, 

Mr. Orcutt, and/or Mr. Garrett, acting singly or in concert, 
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directed the Petitioner to assume operation of the MVG machine 

when its normal operator was fired.  She also was required to 

train a replacement operator for the machine.  That effort took 

about three weeks.  Thereafter she asked that her temporary 

assignment to the machine operation be ended.  Mr. Garrett 

instead told her that he needed her to operate it through the 

rest of 2003 (approximately two to three months).  She 

maintains, in her own testimonial opinion, that Mr. Garrett 

and/or Mr. Orcutt "loaded her up" with this extra duty in order 

to intentionally cause her to fail at her duties as Lead Grader.   

 27.  There is no evidence other than the Petitioner's 

unsupported opinion, that Mr. Garrett or Mr. Orcutt had this 

intent in requiring her to perform the extra duty, which 

incidentally began well before the implementation of the 

November 2003 new performance and evaluation standards for 

graders, which the Petitioner, as Lead Grader, was required to 

learn and implement.   

 28.  The only evidence the Petitioner provided concerning 

Mr. Garrett's discriminatory animus towards women is the alleged 

statement referenced above.  Mr. Garrett denied making that 

comment.  In fact, however, he did admit, regarding concerns he 

had about working as a supervisor, (which had not been his 

permanent assignment), that he asked a promotion board to help 

him work better with women.  This was because he feared that his 
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size (he is 6'5") was intimidating to women.  This statement 

does not indicate any discriminatory intent toward women, nor 

does the alleged statement about not caring about working with 

women indicate any such intent, especially because of its 

isolated nature.  Moreover, the persuasive evidence shows that 

Mr. Garrett actually worked well with women and that he promoted 

several women during his tenure in a supervisory role.  The 

Petitioner herself recalled a conversation with Mr. Garrett in 

about March 2004 in which he stated that he thought he and the 

Petitioner were getting along a lot better.   

 29.  Mr. Garrett's only supervisory authority over the 

Petitioner was as a set-up supervisor near the end of 2003 and 

the beginning of 2004, during which time he did not have actual 

disciplinary authority over the Petitioner.  That responsibility 

remained with Mr. Orcutt.  He did apparently have the ability to 

make recommendations concerning employee matters, including 

discipline, to Mr. Orcutt.   

30.  In fact, the evidence reveals that the only 

disciplinary issue concerning the Petitioner in which 

Mr. Garrett was actually involved occurred on or about March 

2004.  Mr. Garrett had been instructed by Mr. Orcutt to issue 

disciplinary sanctions to the Petitioner.  Mr. Garrett therefore 

met with the Petitioner and allowed her to explain her version 

of the situation.  After listening to her side of the story he 
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accepted her explanation as correct and tore up the disciplinary 

memo and imposed no discipline.  Therefore, although she 

received a less satisfactory performance evaluation in February 

2004 and was placed upon a Performance Improvement Plan in late 

February 2004, no formal discipline was imposed upon the 

Petitioner until her demotion in August 2004. 

 31.  The Petitioner contends that she was denied a raise 

because of her sex.  The only evidence related to a raise was 

testimony provided by Mr. Garrett, who indicated that the 

Petitioner could not receive a raise because she was already 

receiving the maximum pay for her grade level as a Lead Grader.  

The raise in question at that time was given to the other 

graders but not to the Lead Grader, the Petitioner, because she 

was already making the maximum of her pay range.  Indeed, the 

Petitioner admitted that the raise was given to all graders, 

including black graders and female graders.  The Petitioner 

acknowledges that she was the only individual denied a raise at 

the time in question.  Mr. Garrett's explanation as to the 

reason she was not given a raise, when the others of both races 

and sexes were, is accepted as accurate.   

32.  Further, the Petitioner admitted that she was also 

given the same rate of pay as the highest ranking, AA graders 

once she was demoted out of the lead grader position.  The 

Petitioner's contention based upon her own opinion that she was 



 

17 

denied a raise because of her race or sex is not deemed credible 

and persuasive under these circumstances. 

 33.  On June 8, 2005, the Petitioner filed her charge of 

discrimination with the Commission.  In the charge she claimed 

that she had been discriminated against between August 2004 and 

December 2004, based upon her race and sex.  She claimed 

discriminatory demotion as well as being discriminatorily denied 

a raise.  The Commission after its investigation issued a 

Determination of No Reasonable Cause to believe that an unlawful 

practice had occurred.  That determination was issued on 

December 13, 2005, and the Petition for Relief was filed 

January 26, 2006, initiating this proceeding. 

 34.  The Petitioner claimed in her Petition for Relief that 

in addition to being demoted and denied a raise because of her 

race and sex that the Respondent maintained a hostile work 

environment based upon issues of sex and race.  The Petitioner 

also maintained that she was replaced when demoted by a white 

male, who took over the position of Lead Grader.  She contends 

that the white male, Mr. LePage, was allowed to maintain a count 

of his own boards or pieces of lumber that he had reviewed while 

monitoring the graders, while the Petitioner's numbers of 

reviewed or inspected boards were maintained in the computer 

record by the company receptionist.  She also maintained that 

Mr. LePage gave a non-proctored skill test to graders, but was 
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not demoted for it, whereas the Petitioner was demoted for 

allegedly giving a non-proctored skill test to a grader or where 

no one else was present in the test room.     

 35.  The persuasive evidence shows that the Petitioner was 

not similarly situated with her replacement, Mr. LePage.  

Although she contends that Mr. LePage also provided a test to a 

grader individually instead of giving the test only in a group 

setting and yet was not demoted, their circumstances are not 

comparable.  Mr. LePage had only held the Lead Grader position 

for a few months when the allegation against him was raised.  

When it was raised, his first disciplinary incident in that 

position, Mr. Ford counseled him and admonished him that he was 

only to give test in group settings.  The Petitioner, however, 

had been in the Lead Grader position for a number of years and 

had been warned about the testing issue at least twice 

previously.  Moreover, she had been admonished about her 

performance in conjunction with her February 2004 performance 

evaluation and had already been placed on a performance 

improvement plan at that time in part for that same issue 

concerning individualized testing.  Thus she was not similarly 

situated as an employee to Mr. LePage who was disciplined less 

harshly because it was his first such transgression and warning.  

In a similar context, it is inferred that Mr. LePage was allowed 

to input his own board counts into the computer system because, 
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unlike the Petitioner, he had not told management that he had 

performed and reported the proper board counts when that was 

proved not to be the case. 

CONCLUSIONS OF LAW 

     36.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Florida Statutes (2005). 

     37.  Section 760.10, Florida Statutes, forbids the 

imposition of an adverse employment action by an employer on an 

employee for discriminatory reasons regarding race or sex.  

There is no dispute that the Petitioner meets the statutory 

definition of employee, as does the Respondent meet the 

definition of employer.   

 38.  Section 760.11(1), Florida Statutes, provides 

pertinently as follows: 

(1)  Any person aggrieved by a violation of 
ss. 760.01-760.10 may file a compliant with 
the commission within 365 days of the alleged 
violation . . . . 
 

 39.  The Petitioner filed her Charge of Discrimination on 

June 8, 2005.  Therefore, any discriminatory act that occurred 

on or before June 8, 2004, is time-barred because of this 

statutory provision, unless the Petitioner is able to prove that 

actions occurring before that time were continued into the 

jurisdictional time period, referenced above, and were part of a 
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continuing pattern of discriminatory conduct or hostile, 

discriminatory working environment conditions and circumstances.   

 40.  Throughout the hearing the Petitioner opined in her 

testimony that she was discriminated against by Jamey Garrett.  

Although those allegations, based upon the above findings of 

fact, are not established as factually accurate, they are also 

time-barred by Section 760.11(1), Florida Statutes, because they 

all occurred long before June 8, 2004.  Moreover, the 

preponderant persuasive evidence, and the above findings of fact 

based thereon does not show that any conduct or circumstances 

occurring during the time that the Petitioner was partially 

supervised by Mr. Garrett had any relationship or continuing 

influence on the circumstances occurring, and decisions made, 

regarding the Petitioner's discipline, commencing in February 

2004.  Indeed, the Petitioner herself testified that Mr. Garrett 

moved to the other side of the mill, in an unrelated operation, 

by April 2004 and that her interaction with him after April 2004 

was "non-existent."  Thus any allegations concerning Mr. Garrett 

discriminating against the Petitioner are time-barred.   

     41.  In any event, the above found facts concerning Mr. 

Garrett's relationship with the Petitioner failed to show that 

he had any discriminatory animus toward her or was acting in a 

discriminatory fashion.  In fact, even if his isolated comment 

referenced in the above findings of fact occurred, neither it, 
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nor the other circumstances regarding his relationship with the 

Petitioner established any discriminatory environment or 

discriminatory intent on his part with regard to any employment 

decision affecting the Petitioner.  In fact, his conduct toward 

the Petitioner in March 2004, when he tore up a disciplinary 

memorandum, and when he acknowledged that he and the Petitioner 

were getting along better, shows just the opposite. 

 42.  Further, the Petitioner's June 8, 2005, Charge of 

Discrimination was limited to her claims that she was 

discriminatorily demoted in August 2004, and denied a pay raise.  

The Petitioner did not indicate on her charge filed with the 

Commission that there was a continuing pattern of discriminatory 

practice and nothing in the charge indicates that allegedly 

discriminatory conduct occurred prior to her demotion.  

Therefore, allegations unrelated to her demotion or alleged 

denial of a pay raise are time barred and may not be addressed 

in this proceeding.   

43.  The Division of Administrative Hearings and the 

undersigned is without jurisdiction of any claim not raised in 

the initial charge of discrimination before the Commission.  New 

or different types of discrimination cannot be alleged in the 

Petition for Relief or at the formal proceeding instituted under 

Sections 120.569 and 120.57(1), Florida Statutes, unless they 

were originally alleged in the Charge of Discrimination and 
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investigated by the Commission.  The Commission must first 

investigate the allegations of the charge, and only when it 

enters its "cause finding" may a Petition for Relief attacking 

the proposed final agency action be filed.  Because more than 

365 days elapsed since the occurrence of any purported events 

underlying any such additional allegation, her charges can not 

now be amended.  See § 760.11(1), Fla. Stat.; Williams v. Shands 

at Alachua General Hospital and Santa Fe Health Care, DOAH Case 

No. 98-2539 (Recommended Order entered January 8, 1999; Final 

Order July 16, 1999); Luke v. Pic N Save Drug Company, Inc., 

DOAH Case No. 93-4425 (Recommended Order filed August 25, 1994; 

Final Order December 25, 1994); Haynes Abet v. Trans America 

Mailing, Inc., 159 F.3d 246, 254 (6th Cir. 1998). 

 44.  The legislative scheme, contained in Chapter 760, 

Florida Statutes, incorporates and adopts the legal principles 

established in the federal anti-discrimination laws under Title 

VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 

Section 2000E, et seq.  Florida courts have determined that 

federal discrimination law provides guidance for construing the 

relevant provisions of Chapter 760, Florida Statutes.  Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205, 1209 

(Fla. 1st DCA 1991).   

 45.  The United States Supreme Court has delineated the 

burden of proof in discrimination cases in the opinions in 
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McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981); and St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993).  Under that standard the Petitioner has the initial 

burden of proving a prima facie case of discrimination.  After 

the establishment of a prima facie case the burden to go forward 

with evidence shifts to the employer to articulate a legitimate, 

non-discriminatory reason for the adverse employment action at 

issue.  Thereafter, it is incumbent upon the Petitioner, the 

employee, to adduce evidence which would show that the 

employer's professed reason for the adverse employment action is 

in fact pretextual and actually involved a discriminatory intent 

or was the product in the context of this case of a racially or 

sexually hostile working environment.  The ultimate burden of 

persuasion in the case, however, always remains with the 

Petitioner bringing the action.  St. Mary's Honor Center v. 

Hicks, supra.   

 46.  In order to establish a prima facie case of 

discriminatory demotion or denial of pay raise, the Petitioner 

must establish:  (a)  That she is a member of a protected class; 

(b that she was qualified for the position; (c) that she 

suffered an adverse employment action such as the demotion; (d) 

that she was replaced by someone of comparable or lesser 

qualifications, not a member of her protected class and/or that 
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other employees not members of her protected class who were 

similarly situated, as for instance by committing violations of 

employer policies or rules, were treated differently and more 

favorably.  See Stumiolo v. Sheaffer Eaton, Inc., 15 F.3d 1023, 

1025 (11th Cir. 1994); Underwood v. North Port Health Services, 

57 F. Supp. 2nd, 1289, 1300 (M.D. Ala. 1999). 

 47.  The Petitioner has established that she is a member of 

a protected class that she is a woman and that she is African-

American, a minority.  She has also established that she 

suffered an adverse employment action by the demotion.  She was 

replaced by someone of comparable qualifications who was not a 

member of her protected class, a white male, Paul LePage.  She 

did not, however, prove by preponderant persuasive evidence that 

he was similarly situated to her.  As explained in the above 

findings of fact, although he also administered a test to a 

grader individually, instead of in a group session, and thus 

violated company rules, that was the only incident established 

in the evidence whereby he violated policy or rules.  She had 

done so, and had been warned against doing so, more than once 

and was already on a Performance Improvement Plan partially 

because of that sort of conduct.  Thus her conduct was more 

serious as a violation, by its recurrent nature, than was his 

and he was not already on a graduated discipline status, (i.e. 

the Performance Improvement Plan).  Thus, their circumstances 



 

25 

were different and LePage was not truly a comparable, exemplary 

employee. 

48.  Moreover, the Petitioner did not establish that she 

was qualified for the position that she held because she failed 

to comply with the Lead Grader performance expectations and 

standards.  As described in the above findings of fact, the 

Petitioner failed to re-grade 1200 boards for each grader for 

the period ending in August 2004 either through mistake, because 

she didn't understand the performance standards she was to 

adhere to or intentionally.  It does not matter which of these 

was the reason, the fact remains that she did not perform up to 

the appropriately adopted performance expectations for the Lead 

Grader position.  Similarly, she gave a grading test to an 

individual instead of giving the test in a group setting, as she 

had been required by company policy and rules, concerning which 

she had been admonished previously.  Because she was either 

unable or unwilling to comply with the Lead Grader performance 

expectations in this regard, she did not establish that she was 

actually qualified to be a Lead Grader and it was for that 

reason that Mr. Ford demoted her.   

49.  Moreover, the fact that Mr. Ford is of the same race 

as the Petitioner undermines somewhat the Petitioner's claims 

that she was discriminated against on the basis of her race.  

See Dungee v. Northeast Foods, Inc., 940 F. Supp. 682, n. 3 
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(Dist. of N.J. 1996) holding that where the decision-makers are 

members of the plaintiff's protected class "weakens any possible 

inference of discrimination." 

 50.  If the Petitioner were to satisfy her initial burden 

of presenting a prima facie case, the employer, in articulating 

or producing evidence of legitimate, non-discriminatory reason 

for its action: 

 . . . need only articulate-it need not 
prove-the existence of a legitimate, non-
discriminatory reason for its action.  The 
plaintiff then retains the burden of 
persuading the court that the offered reason 
is a pretext and that a discriminatory reason 
more likely motivated the employer in its 
actions. 
 

Texas Department of Community Affairs v. Burdine, supra at 1209.    

Evening assuming arguendo that the Petitioner established a 

prima facie case, she did not establish that the legitimate, 

non-discriminatory reason articulated by the Respondent for the 

demotion was pretextual.  The proof elicited by the Respondent 

established persuasively that the Petitioner failed to comply 

with the Lead Grader performance expectations after having been 

given ample notice and training as to what was expected.  The 

Petitioner has adduced no persuasive, preponderant evidence that 

the articulated reason for her demotion and the reason she was 

not given the relevant pay raise was a pretext for 

discrimination.   
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51.  Even if it be assumed arguendo that Mr. Orcutt was 

wrong in his belief that the Petitioner had failed to re-grade a 

sufficient number of boards (which the evidence shows he was 

not), a mistaken belief by the employer or the supervisor who 

imposes the employment action at issue does not demonstrate 

pretext or discriminatory intent.  Mitchell v. Worldwide 

Underwriters Insurance Company, 967 F.2d 565, 567 (11th Cir. 

1992); Elrod v. Sears Roebuck and Company, 939 F.2nd 1466, 1470 

(11th Cir. 1991).   

 52.  The Petitioner always retains the ultimate burden of 

persuasion.  St. Mary's Honor Center v. Hicks, supra.  In order 

to establish pretext the Petitioner herein asserted conclusory 

allegations based upon her own opinions, not supported by other 

testimony and evidence.  Her argument appears to be that 

Mr. Garrett influenced the determination to demote her because 

he did not like working with women.  See Llampallas v. Mini-

Circuits Lab, Inc., 163 F.3d 1236, 1248 (11th Cir. 1998) (when 

the harasser and the decision-maker are not the same person, the 

plaintiff must prove that the harasser's discriminatory animus 

caused the employer to terminate the plaintiff in order to 

establish an inference of causation); Zakalama v. Mt. Sinai 

Medical Center, 842 F.2d 291, 294 (11th Cir. 1988).  In the 

instant situation, the decision-maker was Jessie Ford.  Mr. Ford 

considered the opinions of Mr. Orcutt, but he did not discuss 
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the Petitioner's situation with Mr. Garrett in any manner.  At 

the time of the disciplinary events in question Mr. Garrett had 

no supervisory authority over the Petitioner and was employed in 

a different part of the sawmill operation.  The Petitioner 

contends that Mr. Garrett had a great deal of influence over his 

supervisor Mr. Orcutt.  However, other than her conclusory 

assertions based upon her unsupported opinion she provided no 

evidential support for this allegation.  A petitioner's 

unsupported conclusory assertions or opinions cannot, standing 

alone, establish discriminatory intent or a discriminatorily 

hostile working environment.  Swanson v. General Services 

Administration, 110 F.3d 1180, 1188 (5th Cir. 1997). 

 53.  Additionally, the only support the Petitioner provides 

for her allegation that Mr. Garrett had a discriminatory bent 

against women is the alleged statement made by him in 2002:  "I 

really don't care for working with women."  This was an isolated 

statement.  No such other utterance or similar utterance by 

Mr. Garrett or any other person in a supervisory or even in a 

co-employee capacity was proven.  Mr. Garrett denies making the 

comment.  He does admit that, in response to a question about 

concerns he had while working as a supervisor that he had asked 

a promotion board to help him work better with women because he 

feared that his size was intimidating to women.  This does not 

indicate that he harbored any hostile or discriminatory intent 
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towards women; rather, it indicates otherwise.  Additionally, 

the evidence showed that Mr. Garrett worked well with women and 

that he promoted several women during his tenure.  Indeed, the 

Petitioner herself recalled a conversation with Mr. Garrett in 

about March of 2004 wherein he stated that he thought he and the 

Petitioner were getting along better.  In any event, off-hand 

comments and isolated incidents are insufficient to establish a 

hostile work environment or discriminatory intent.  Blevins v. 

Helig-Myers Corp., 52 F. Supp. 1337 (M.D. Ala. 1998). 

 54.  Mr. Garrett's only supervisory authority over the 

Petitioner was as a "set-up supervisor" at the end of 2003 and 

beginning of 2004, during which time he did not have actual 

disciplinary authority over the Petitioner (although he could 

recommend).  That responsibility remained with Mr. Orcutt.  

Additionally, the evidence reveals that the only disciplinary 

issue regarding the Petitioner with which Mr. Garrett was 

involved occurred in or about March 2004.  Mr. Orcutt had 

instructed Mr. Garrett to issue the disciplinary action to the 

Petitioner.  Mr. Garrett met with the Petitioner and allowed her 

to explained her side of the story or circumstances.  After 

hearing her version of the events in question, he accepted her 

explanation and tore up the disciplinary memorandum and did not 

impose the discipline. 



 

30 

 55.  Inasmuch as the Petitioner provided no evidence that 

she was demoted because of her race or her sex, her 

discriminatory demotion claim must fail.  The evidence rather is 

preponderant and persuasive to the effect that, as the employer 

maintains, she was demoted because she failed to perform the 

duties of her job in a passably acceptable manner, as delineated 

in the above findings of fact. 

 56.  The Petitioner has not presented any evidence that 

shows that she was denied a raise because of her sex or her 

race.  The only evidence related to a raise was testimony 

provided by Mr. Garrett, who indicated that the Petitioner could 

not get a raise under the regular company pay policy and rules 

because she had already reached the top of her pay range as a 

Lead Grader.  The raise at that time was given to graders, but 

not to the Lead Grader, because she was already at the maximum 

pay level for her position.  The Petitioner in her testimony 

admitted that the raise was given to all graders, including 

black graders and female graders, not just male graders.   

57.  The Petitioner claimed that she was the only 

individual denied a raise.  Whether or not that was true, the 

fact that she did not get a raise was for the above-mentioned 

legitimate reason and had nothing to do with her race or her 

sex.  Further, the Petitioner also admitted that she was given 

the highest rate of pay for a grader, that of AA grader, even 
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when she was demoted out of the lead grader position.  

Consequently, there is no preponderant, persuasive evidence that 

the Petitioner was denied a raise because of her race or her 

sex. 

 58.  The Respondent has requested that it be awarded a 

reasonable attorney's fee and cost, citing Section 760.11(6), 

Florida Statutes, which provides that the Commission 

discretionarily may award a prevailing party a reasonable 

attorney fee and costs.  No evidence has been adduced in support 

of attorney's fees or costs.  It is also true that, as yet, the 

Respondent is not a prevailing party since the final order of 

the Commission has not been entered.  Consequently, any decision 

regarding attorney's fees or costs must be made by the 

Commission upon the entry of a final order, determining the  

prevailing party. 

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:   

That a final order be entered by the Florida Commission on 

Human Relations dismissing the Petition for Relief in its 

entirety. 
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DONE AND ENTERED this 3rd day of November, 2006, in 

Tallahassee, Leon County, Florida. 

 

S                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of November, 2006. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
VERONICA TOLBERT, 
 
     Petitioner, 
 
vs. 
 
LEON COUNTY PROPERTY APPRAISER,
 
 Respondent. 
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)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-2460 

  
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

cause on September 8, 2006, in Tallahassee, Florida, before 

Ella Jane P. Davis, a duly-assigned Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  Veronica Tolbert, pro se 
     Post Office Box 180842 
     Tallahassee, Florida  32318 
 

 For Respondent:  Robert J. Sniffen, Esquire 
      Roger C. Salmonsen, Esquire 
      Sniffen Law Firm, P.A. 
      211 East Call Street 
      Tallahassee, Florida  32301 
 

STATEMENT OF THE ISSUE 

 Whether Respondent Employer is guilty of an unlawful 

employment practice by discrimination in its failure to promote 

Petitioner on the basis of her race and/or gender. 
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PRELIMINARY STATEMENT 

 On December 28, 2005, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR).  This Charge alleged that Respondent, the Leon County 

Property Appraiser, had discriminated against her, based upon her 

race, which is African-American, and her sex [grammatically, her 

gender], which is female, because he did not promote her.  On 

June 22, 2006, FCHR entered a Determination:  No Cause.   

 Petitioner timely filed a Petition for Relief, and on or 

about July 14, 2006, the cause was referred to the Division of 

Administrative Hearings.   

 Respondent's Motion for Summary Final Order was denied by an 

August 18, 2006, Order. 

 At the disputed-fact hearing on September 8, 2006, 

Petitioner testified on her own behalf and presented the oral 

testimony of Beth Garrett and Shirley Eaton-Marks.  Petitioner 

had five exhibits admitted in evidence.  Respondent presented the 

oral testimony of Michelle Weathersby, Shirley Eaton-Marks, Bert 

Hartsfield, and Kathy Doolin and had four exhibits admitted in 

evidence.  Joint Exhibits, A, B, and C, were also admitted in 

evidence. 

 The parties entered into stipulations of fact, which have 

been adopted. 

 A Transcript was provided on September 20, 2006.   

 Each party timely filed a Proposed Recommended Order, which 

has been considered in preparation of this Recommended Order. 

FINDINGS OF FACT 
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 1.  Petitioner is an African-American female.   

 2.  Respondent is a constitutional office of local 

government that appraises property for tax purposes. 

 3.  At hearing, Petitioner claimed to have sent a written 

narrative of her concerns to FCHR on December 20, 2005, although 

she did not file her formal Charge of Discrimination until 

December 28, 2005.1/   

4.  At the commencement of the disputed-fact hearing, 

Petitioner indicated that the only issue to be determined was her 

entitlement to a promotion, and that no other discrimination 

claims were at issue in this case.  Petitioner also indicated 

that she was challenging only two alleged promotional decisions:  

(1) a front counter position awarded to Valencia Scott; and (2)  

a sales qualifier position awarded to Mike Nichols.2/ 

5.  Prior to being employed by Respondent, Petitioner had 

received a B.S. in criminal justice, with a minor in business 

administration, from Troy State University.   

6.  Prior to being employed by Respondent, Petitioner 

worked as a substance abuse counselor with Corrections 

Corporation of America; as a regulatory specialist with the 

Florida Department of Business and Professional Regulation; as 

an evaluation specialist with Disc Village; as a drug treatment 

counselor with the Alabama Department of Corrections; and as a 

mental health associate with Tallahassee Memorial Hospital.  
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During her employment with Respondent, Petitioner also worked 

part-time in a cleaning job.   

7.  Petitioner was initially hired by Respondent 

approximately January 2003, as an “Other Personal Services” 

(OPS) employee.  (Stipulated Fact).  While serving as an OPS 

employee between January 2003, and October 2003, Petitioner was 

not entitled to, and did not receive, the usual benefits and 

emoluments of a regular, full-time employee, including but not 

limited to, membership in the Florida Retirement System, paid 

annual and sick leave, and health insurance. 

 8.  While employed as an OPS employee, Petitioner answered 

Respondent’s telephone switchboard and performed data entry 

duties.   

 9.  In approximately October 2003, Petitioner was employed 

in a full-time position at a higher rate of pay and full 

benefits.  (Stipulated Fact.)  In October 2003, Respondent 

promoted Petitioner into a newly-created full-time position of 

"switchboard operator."  Prior to the creation of this 

switchboard operator position, various employees had worked the 

switchboard in the equivalent of four-hour shifts, because 

working the switchboard non-stop was monotonous in good times 

and was hectic and stressful due to the number of phone calls 

received during two peak periods each year.  On some occasions 

prior to October 2003, part-time students also had been used for 
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this purpose.  Petitioner was offered the promotion on October 

8, 2003, with an effective starting date of October 16, 2003.  

Upon this starting date, Petitioner was employed by Respondent 

in a full-time position at a higher rate of pay than she had 

received as an OPS employee, and began to receive retirement 

benefits, annual and sick leave, and health insurance.  

 10.  In 2003, Respondent promoted five employees.  Four of 

the five promoted were African-American and/or female.  

Petitioner was one of the four African-American females promoted 

that year. 

 11.  From December 28, 2004, through December 28, 2005, 

none of Respondent’s employees were promoted.  During this same 

period, Respondent had no promotional opportunities of any kind 

available to any employee. 

 12.  There also were no promotions between December 20, 

2004, and December 28, 2005.  (See Exhibit P-4 and Finding of 

Fact 11.)   

 13.  Petitioner received raises throughout her employment 

with Respondent.  During busy times, she was provided additional 

assistance with her phone duties upon her request, because 

management agreed with her that the switchboard position  

was stressful.  Petitioner consistently received excellent 

performance reviews.  
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 14.  In September 2005, Petitioner asked her immediate 

supervisor, Shirley Eaton-Marks, where Respondent would 

advertise a front-counter position that was expected to become 

vacant.  Petitioner testified that Ms. Eaton-Marks “vaguely” 

responded, "I am not sure.  Sometimes on the Internet or in the 

[Tallahassee] Democrat."3/  

 15.  In or about September 2005, Petitioner was provided an 

extended period of leave for back surgery and recovery.  

(Stipulated Fact.)  Petitioner was on sick leave from 

September 28, 2005, through November 14, 2005. 

 16.  Respondent provided Petitioner as much leave as she 

needed for her surgery and recovery.  When she ran out of her 

own accrued paid leave, sick leave was donated to Petitioner by 

a co-employee. 

 17.  During her leave of absence, food drop-offs to 

Petitioner’s home were coordinated by her co-employees.  Hot 

meals were provided by co-employees to Petitioner and her 

family, as well as groceries.  During one of these deliveries, 

Petitioner remarked to Michele Weathersby, Respondent's Chief 

Financial Officer, that Petitioner was appreciative of her co-

workers’ efforts and gifts.  Petitioner seemed genuinely 

overwhelmed by their generosity. 

18.  While on sick leave, Petitioner spoke with Kathy 

Doolin, Assistant Property Appraiser, about working at the front 
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counter.  A sales qualifier position was not available at that 

time, and by all accounts, even Petitioner’s account, Petitioner 

never applied for, or made anyone in Respondent's office aware 

that she was interested in the sales qualifier position.  

19.  Petitioner claims she was wrongfully denied a front- 

counter position.  She also claims that the front counter 

position and sales qualifier positions constituted promotional 

positions for her.  Petitioner’s definition of a “promotion” is 

moving into a position with greater job responsibility and more 

authority.  However, she did not demonstrate what the job 

responsibilities and authority of the front-counter or sales 

qualifier positions were.  Therefore, the respective 

responsibility and authority of the three positions cannot be 

compared.  Petitioner has never specifically applied for any 

promotion while employed by Respondent. 

 20.  The front-counter position was filled by Valencia 

Scott.  Ms. Scott, like Petitioner, is an African-American 

female. 

 21.  According to Michelle Weathersby, Respondent’s Chief 

Financial Officer, Respondent defines a “promotion” as moving an 

employee to a position with an increase in salary and perhaps an 

increase in benefits, such as a different benefits 

classification like “senior management” class, instead of 

“regular employee” class. By these standards, neither the front 
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desk position nor the sales qualifier position would have 

constituted a promotion for Petitioner, and moving from a front 

desk position to the sales qualifier position would not have 

constituted a promotion for anyone.   

 22.  Petitioner returned from sick leave on November 14, 

2005.   

23.  On December 19, 2005, Petitioner requested to speak to 

the incumbent property appraiser. 

 24.  Petitioner testified that on December 20, 2005, she 

approached the incumbent property appraiser in his office and 

asked if he were aware that she was interested in promotion.  

She further testified that the Incumbent then stated that he was 

aware Petitioner was interested in promotion, but that "Speaking 

from the hardhat point of view, you were hired as a favor to my 

friend.  I did not hire you to be promoted or trained in any 

other position."  At hearing, the Property Appraiser 

emphatically denied making this statement or any similar 

statement.  However, he acknowledged that he had hired 

Petitioner upon the recommendation of a mutual friend and that 

on December 20, 2005, Petitioner had come to speak to him about 

the stress she was feeling in her position as a switchboard 

operator and about her health problems. 

 25.  Kathy Doolin, who was present for most, but not all, 

of the December 20, 2005, meeting, also denied under oath that 
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the comment described by the Petitioner had been made by the 

Incumbent while she was in the room.  Further, she confirmed 

that the thrust of Petitioner's remarks in her presence were not 

about any promotion but were about the stress Petitioner was 

experiencing in her switchboard operator job. 

26.  The testimony of Ms. Doolin, together with the 

respective narratives written by herself and Petitioner 

(Exhibits P-2 and P-5) immediately after the December 20, 2005, 

meeting strongly suggest that the incumbent property appraiser 

said he had done all he could to relieve Petitioner's job stress 

and could not transfer Petitioner to another position just 

because her current position was stressful, and that Petitioner 

heard these statements as a refusal to promote her at any future 

date and a lack of appreciation for Petitioner’s college degree 

and excellent work history. 

27.  The Incumbent’s and Petitioner’s respective versions 

of the December 20, 2005, conversation amount to an equipoise of 

testimony.  In other words, one says "yes," and one says "no."  

This type of evidence is insufficient to tip the balance of 

weight and credibility to Petitioner's version of events.  

Moreover, even if Petitioner's version of the Incumbent's 

December 20, 2005, statement to her, allegedly made outside Ms. 

Doolin’s presence, were the more credible version, which it is 
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not, Petitioner’s version of what the Incumbent allegedly said 

expressed no racial or gender bias. 

 28.  Petitioner testified that she believed that what the 

incumbent property appraiser had said on December 20, 2005, and 

how he had said it, created a hostile work environment.  

However, Petitioner never filed any internal complaints with 

Respondent alleging that she had been subjected to a hostile 

work environment.  In fact, she filed no internal discrimination 

complaints of any kind concerning the December 20, 2005, 

meeting, and the term "hostile work environment" did not appear 

until her July 6, 2006, Petition for Relief, which was filed 

after FCHR's "Determination:  No Cause."   

 29.  On her lunch hour, either December 20 or 21, 2005, 

Petitioner telephoned her physician, because she was still upset 

by her perception of the December 20, 2005, meeting.  Petitioner 

never returned to work after December 21, 2005.   

30.  On December 23, 2005, Petitioner's doctor wrote a note 

for her to be off work from December 22, 2005, until January 2, 

2006, due to undefined "significant health problems."   

 31.  On or about December 23, 2005, three days after the 

December 20, 2005 meeting, when Petitioner was no longer on the 

job, Mike Nichols, a Caucasian male, was transferred from the 

front counter into a sales qualifier position.  Mr. Nichols had 

previously worked in Respondent's Deed Section and in its 



 

 11

Mapping Section and had recently received his law degree from 

the University of Florida.  Respondent considered Mr. Nichols to 

be a suitable candidate for the sales qualifier position.  Upon 

transfer, Mr. Nichols did not receive a raise in his rate of 

pay. 

32.  Petitioner never applied for the sales qualifier 

position (see Finding of Fact 18) and was not on the job when 

that position was filled.  (See Finding of Fact 29.)  While the 

duties of a sales qualifier were not developed at hearing, the 

job title “sales qualifier” suggests that Petitioner was 

arguably not as good a fit for the sales qualifier position, as 

was Mr. Nichols.  Petitioner’s education was primarily in 

criminal justice, and her job experience was primarily in drug 

rehabilitation and answering a switchboard.  Mr. Nichols’ legal 

education and training and his office experience with Respondent 

may have made him a superior candidate for the sales qualifier 

position.  

 33.  When contacted by her superiors, Petitioner gave no 

reason for leaving work, except that it would be "best under the 

circumstances."  On January 4, 2006, Petitioner voluntarily 

resigned her employment with Respondent.  (Stipulated Fact.)   

CONCLUSIONS OF LAW 

34.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 
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pursuant to Sections 120.569, 120.57(1), and Chapter 760, 

Florida Statutes. 

35.  The Florida Civil Rights Act of 1992 (FCRA), Chapter 

760, Florida Statutes, prohibits employers from discriminating 

against employees on the basis of race and sex. 

36.  Federal case law interpreting Title VII is applicable 

to cases arising under Chapter 760, Florida Statutes.  See 

Florida State University v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1996); and Harper v. Blockbuster Entertainment Corp., 139 F.3rd 

1385, 1388 (11th Cir. 1998), and cases cited therein. 

37.  Petitioner is a member of two specific protected 

classes (African-American and female).  Respondent is an 

"employer," pursuant to Section 760.02 (7), Florida Statutes.  

However, to establish a prima facie case, Petitioner also must 

establish, by a preponderance of the evidence, that some 

arguably discriminatory employment action has occurred.4/ 

38.  The shifting burdens of proof in disparate treatment 

cases are set out both cogently and briefly in Department of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991): 

The United States Supreme Court set forth the 
procedure essential for establishing such 
claims in McDonnell-Douglas Corp. v. Green, 
411 U.S. 792 93 S. Ct. 1817, 36 L.Ed. 2nd 668 
(1973), which was then revisited in detail in 
Texas Department of Community Affairs v. 
Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. 
Ed. 2nd 207 (1981).  Pursuant to the Burdine 
formula the employee has the initial burden 
of establishing a prima facie case of 
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intentional discrimination, which once 
established raises a presumption that the 
employer discriminated against the employee.  
If the presumption arises, the burden shifts 
to the employer to present sufficient 
evidence to raise a genuine issue of fact as 
to whether the employer discriminated against 
the employee.  The employer may do this by 
stating a legitimate non-discriminatory 
reason for the employment decision; a reason 
which is clear, reasonably specific, and 
worthy of credence.  Because the employer has 
the burden of production, not one of 
persuasion, which remains with the employee, 
it is not required to persuade the trier of 
fact that its decision was actually motivated 
by the reason given.  If the employer 
satisfies its burden, the employee must then 
persuade the fact finder that the proffered 
reason for the employment decision was 
pretext for intentional discrimination.  The 
employee may satisfy this burden by showing 
directly that a discriminatory reason more 
likely than not motivated the decision, or 
indirectly by showing that the proffered 
reason for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his other ultimate burden of demonstrating by 
a preponderant of evidence that he or she has 
been the victim of intentional 
discrimination.  (Citation omitted).   
 

Id. at 1185-1186.  
 

39.  See also on point, Barron v. Federal Reserve Bank of 

Atlanta, 129 Fed. Appx. 512 (11th Cir. April 19, 2005), citing 

Denney v. City of Albany, 247 F.3d 1172 (11th Cir. 2001);  

Cooper v. Southern Co., 390 F.3d 695 (11th Cir. 2004); and Ash 

v. Tyson Foods, Inc., 126 S. Ct. 1195 (2006). 

40.  Where Petitioner cannot establish each element of a 

prima facie case of discrimination, the burden of production 

never shifts to the Respondent Employer to articulate its 
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legitimate non-discriminatory reasons for taking the challenged 

action.  See Pace v. Southern Railway System, 701 F.2d 1383, 

1391 (11th Cir. 1983), "By definition, failure to establish a 

prima facie case means that the plaintiff has failed to proffer 

proof sufficient to impose even a burden of rebuttal on the 

defendant.”  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 253-54 101 S. Ct. 1089, 1093-94 (1981)).  

41.  At hearing, Petitioner identified two positions upon 

which her discriminatory “failure to promote” claim is based:  a 

front-counter position and a sales qualifier position.  

42.  Disparate treatment claims require proof of 

discriminatory intent, either through direct or circumstantial 

evidence.  See Harris v. Shelby County Board of Education, 99 

F.3d 1078 (11th Cir. 1996). 

43.  There is no direct evidence of racial or gender 

discrimination herein.  The conversation and/or meeting relied 

upon by Petitioner as demonstrating racial or gender bias simply 

does not demonstrate such bias.  At worst, there is only a "he 

said/she said" situation, which constitutes an equipoise of 

evidence.  However, even if one accepts Petitioner’s version of 

what was said, the Property Appraiser’s statement does not 

demonstrate discrimination on the basis of race or sex.  The 

comment, ". . . you were hired as a favor to my friend.  I did 

not hire you to be promoted or trained in any other position," 
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at worst may obliquely suggest some prejudice against 

Petitioner, personally, but it does not constitute direct 

evidence of discrimination on the basis of sex or race.  

Petitioner’s discriminatory inference is unreasonable. 

 44.  "[E]vidence of facially neutral remarks from which 

Petitioner infers discriminatory intent does not constitute 

direct evidence.”  See Chambers v. Walt Disney World Co., 132 F. 

Supp. 2d 1356 (N.D. Fla. 2001), and cases cited therein.  

"Evidence that only suggests discrimination or that is subject 

to more than one interpretation does not constitute direct 

evidence of discrimination."  Chambers v. Walt Disney World Co., 

supra.  See also Standard v. A.B.E.L. Services, Inc., 161 F.3d 

1318 (11th Cir. 1998), and Merritt v. Dillard Paper Co., 120 

F.3d 1181 (11th Cir. 1997).  Additionally, if such a statement 

was made by the incumbent Property Appraiser and even if 

Petitioner could reasonably have perceived the comment as 

evidence of an intent to discriminate against her, personally, 

she had made no application for a specific position; no 

employment decision was being made at the time the Property 

Appraiser made the comment; and, given the fact that no 

promotions had been available for the better part of two years 

preceding the comment, no prohibited discriminatory intent in 

this language can relate backwards in time to afford Petitioner 
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relief.  (See the discussion on time-bar and lack of available 

promotions, infra.) 

45.  In the absence of direct evidence of discrimination or 

evidence of a mixed motive, which Petitioner also has not 

established in this case, the circumstantial evidence must be 

evaluated pursuant to the analytical framework established by 

the United States Supreme Court in McDonnell-Douglas Corporation 

v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). 

46.  There had been no promotional opportunities available 

during the relevant limitations period, the 365-day period 

immediately preceding the filing of Petitioner's Charge of 

Discrimination on December 28, 2005.  Therefore, any alleged 

discriminatory act of Respondent prior to December 28, 2004, is 

time-barred.  See Section 760.11 (1), Florida Statutes; and 

Caraballo v. South Stevedoring, Inc., 932 F. Supp. 1462, 1464 

(S.D. Fla. 1996); Sims v. Dept. of Children and Families, DOAH 

Case No. 05-3516 (RO: May 18, 2006; FO: August 1, 2006); Young 

v. Dept. of Business and Professional Regulation, DOAH Case No. 

03-1140 (RO: July 1, 2003; FO: February 26, 2004).   Because the 

evidence as a whole, including Petitioner’s Exhibit 4, a list of 

promotions and transfers, shows that no promotions occurred 

between December 20, 2004, and December 28, 2005, it is not 

necessary to resolve whether or not Petitioner’s narrative (P-

5), constitutes her original charge of discrimination or whether 
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that item was “filed” with FCHR on December 20, 2005 or on 

another date between December 20, 2005, and December 28, 2005.  

Even if December 20, 2005, constituted the filing date of 

Petitioner’s charge of discrimination with FCHR, there still 

were no promotions at all during the period of time from 

December 20, 2004, to December 28, 2005.   

 47.  Petitioner presented no credible evidence to show that 

moving from the switchboard operator position to the front- 

counter position or the sales qualifier position would 

constitute promotions.  Respondent presented credible evidence 

that these moves would not constitute promotions.  Petitioner’s 

subjective belief that transfers to these positions constituted 

promotions is not sufficient.  Petitioner has not established a 

prima facie case of racial or sexual discrimination, because she 

has not shown the existence of an actual promotional 

opportunity.  See Texas Department of  Community Affairs v. 

Burdine, supra. 

 48.  Additionally, Petitioner presented no evidence 

establishing that she had applied for either the front-counter 

position or the sales qualifier position.  To establish a prima 

facie case of discrimination by rejection of, or failure to, 

hire/promote, an employee must show that she actually applied 

for the position in question.  See Sprague v. Thorn Americas, 

Inc., 129 F.3d 1355, 1362 (10th Cir. 1997) (plaintiff cannot 



 

 18

establish a prima facie case of discrimination in a promotion 

context where the position to which she claims to be entitled 

does not exist); Clark v. Carolina Freight Carriers, 1989 U.S. 

Dist. Lexis 16838 (M.D. Fla. 1989) (failure to apply for 

position fatal to "failure to promote" claim).  

 49.  Petitioner made a general inquiry of her supervisor, 

Ms. Eaton-Marks, regarding where Respondent would advertise the 

front counter position.  However, generalized inquiries by 

employees regarding future employment opportunities are 

insufficient to establish that the employee applied for the 

challenged position.  See Brown v. Coach Stores, Inc., 163 F.3d 

706, 709-710 (2nd Cir. 1998) (employee who made general request 

for promotion during annual review failed to establish that she 

applied for a specific position as required for a prima facie 

case under Title VII; if generally requesting a promotion was 

sufficient, employers would be unfairly burdened in their 

promotional efforts).  At hearing, Petitioner conceded that she 

never applied for the sales qualifier position and never even 

made anyone aware that she was interested in that position, 

specifically.  Therefore, she cannot now prevail on the theory 

that she was not promoted due to racial or sexual 

discrimination.  Due to the resolution of this aspect of the 

case on its merits, it is not necessary to address Respondent’s 
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argument that Petitioner never put the position of sales 

qualifier in issue by her Charge of Discrimination. 

 50.  Petitioner also cannot prevail because the evidence 

shows that Ms. Scott was transferred to the front-counter 

position, and Ms. Scott, like Petitioner, is an African-American 

female.  Petitioner has not shown that a person from outside her 

protected class(es) was placed into this challenged position.  

Assuming, arguendo, but not ruling, that the failure to consider 

Petitioner for the front counter position constituted a prima 

facie case of discrimination, Respondent has rebutted that prima 

facie case. 

 51.  The transfer of Mr. Nichols into the vacant sales 

qualifier position may have been, as Petitioner asserted, “in 

the works” before she even talked to the Property Appraiser on 

December 20, 2005, but with respect to the sales qualifier 

position, Petitioner did not present any evidence establishing 

that she applied for it; was qualified for it; or was better 

qualified to fill it than was Mr. Nichols, the Caucasian male 

who was transferred there on December 23, 2005, because of his 

background as presented by Respondent.  She also did not 

establish that she was on the job at the time the position was 

actually filled.  Assuming arguendo, but not ruling, that the 

failure to transfer Petitioner into the vacant sales qualifier 
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job constitutes a facially discriminatory action, then 

Respondent has rebutted that prima facie case.   

 52.  Petitioner’s Charge of Discrimination and Petition for 

Relief did not allege that she was terminated.  In fact, her 

superiors sought her out to return to work and she resigned.   

53.  Petitioner’s Charge of Discrimination did not allege a 

hostile work environment, and although her Petition for Relief 

suggests that her single confrontation with the Property 

Appraiser on December 20, 2005, constituted such a hostile work 

environment, the Petition for Relief was too late a date to 

raise that issue, and that issue was, in effect, waived at the 

commencement of final hearing.  Assuming arguendo, but not 

ruling, that the issue of a hostile work environment was 

properly and timely framed by the July 6, 2006, Petition for 

Relief, the evidence adduced does not support any construction 

that Petitioner worked in a hostile work environment.  An 

employee’s feelings and perceptions of being discriminated 

against are not evidence of discrimination.  See Bickerstaff v. 

Vassar College, 196 F. 3d 435 (2nd Circuit 1999), and the 

conduct at issue was not so extreme as to amount to a change in 

the terms and conditions of Petitioner’s employment.  See 

Farringer v. City of Boca Raton, 524 U.S. 775 (1988).  

54.  Petitioner’s Charge of Discrimination, Petition for 

Relief, and claims at hearing did not allege any failure to 
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accommodate a handicap.  Indeed, Petitioner’s own doctor’s note 

(P-1) indicated she could return to her regular work on 

January 2, 2006, and she affirmatively chose not to return. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief and its 

subordinate Charge of Discrimination. 

DONE AND ENTERED this 3rd day of November, 2006, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of November, 2006. 

 
 

ENDNOTES 
 

1/  Given the rest of the chronology to which Petitioner 
testified and which has been found as fact herein, her testimony 
that she actually filed this written narrative, (Exhibit P-5), 
with FCHR on December 20, 2005, is not entirely credible, but if 
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believed, this filing date would entitle her to a comparison of 
her situation with that of other similarly situated employees 
from December 20, 2004, through December 20, 2005.  See Section 
760.11 (1), Florida Statutes.   
 
2/  Respondent contends that Petitioner raised the issue of the 
sales qualifier position for the first time at the disputed-fact 
hearing.  Indeed, that position was not specifically listed in 
her December 28, 2005, Charge of Discrimination or the 
supporting documentation placed in evidence, including the 
allegedly previously-filed narrative, (Exhibit P-5).  (See 
Endnote 1.) 
 
3/  This “vague” response was neither confirmed nor denied by Ms. 
Eaton-Marks.  The undersigned has considered that Ms. Eaton-
Marks’ response, as testified-to by Petitioner, could raise the 
inference that the front-counter position was subject to being 
filled from outside of Respondent’s existing staff.  A possible 
inference upon that possible inference might lead to the 
conclusion that if the front-counter position were filled from 
outside, it could not simultaneously be an internal transfer-
type position.  However, there is no clear evidence that Ms. 
Eaton-Marks had any advertising or hiring authority or knew what 
she was talking about when she responded to Petitioner as she 
reportedly did concerning advertising.  Also, the greater weight 
of the credible evidence established that there was no hire from 
outside Respondent’s office for this position and that, in fact, 
an internal transfer occurred.  (See infra. the body of this 
Recommended Order). 
 
4/  The undersigned is not unmindful of the holding in FCHR's 
Final Order in Sims v. Department of Family Services, DOAH Case 
No. 05-3516; FCHR Case No. 2005-0131, and cases cited therein, 
to the effect that the element “that there is some causal 
connection between [the complainant’s] membership in the 
protected group and the adverse decision” should not, itself, be 
an element of the test for a prima facie case.  However, here, 
there was no finite employer's decision related to Petitioner at 
all.  Petitioner was not promoted, but neither was anyone else.  
Alternatively, see Findings of Fact 50 and 51, concerning 
rebuttal of any prima facie case. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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