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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JIMMY D. FOREHAND, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF MANAGEMENT 
SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0976 

   
RECOMMENDED ORDER 

 
This cause came on for formal proceeding and hearing before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The hearing was conducted 

pursuant to notice, in Tallahassee, Florida, on December 5-6, 

2005, January 31-February 2, 2006, March 3, 2006, March 13, 

2006, and March 31, 2006.  The appearances were as follows: 

APPEARANCES 
 
 For Petitioner:  Jimmy D. Forehand, pro se 
      9491 Old Saint Augustine Road 
      Tallahassee, Florida  32311 
 

For Respondent:  Stephen S. Godwin, Esquire 
     Thomas H. Duffy, Esquire 
     Department of Management Services 
     4050 Esplanade Way, Suite 160 
     Tallahassee, Florida  32399 
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STATEMENT OF THE ISSUES 
 
     The issues to be resolved in this proceeding concern 

whether the Respondent committed an unlawful employment practice 

as envisioned in Section 760.10, Florida Statutes (2005), on the 

basis of the Petitioner's disability or handicap, and his age.  

It must also be determined whether the Respondent committed 

retaliation against the Petitioner for the Petitioner's alleged 

exercise of statutorily protected rights in complaining about 

health, or safety concerns, regarding his operation of a machine 

or device while an employee of the Respondent. 

PRELIMINARY STATEMENT 

 This cause arose upon the filing of a Charge of 

Discrimination with the Florida Commission on Human Relations 

(Commission) by the Petitioner, Jimmy D. Forehand, on or about 

August 31, 2004.  The Petitioner maintains he was effectively 

terminated from his employment in a discriminatory employment 

action based upon his age, based upon his alleged disability 

regarding an injury or injuries to his knee, and concerning 

purported breathing difficulties he had with regard to a 

previous diagnosis of asbestosis, alleged silicosis, and alleged 

deep vein thrombosis (DVT).  The Petitioner also alleges that 

the Department of Management Services (DMS) (Respondent) 

retaliated against him because he raised health and safety 

concerns regarding the "VRS bulb eater," a machine which crushes 
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and disposes of used fluorescent light tubes, which he operated 

while an employee.  He maintains that process was part of the 

reason for his purported termination based upon his complaints 

or concerns raised regarding operation of this device, and its 

alleged effect on his health. 

 On February 23, 2005, the Commission issued a No Cause 

Determination in the matter and on March 14, 2005, Mr. Forehand 

timely filed a Petition for Relief.  The cause was ultimately 

transmitted to the undersigned Administrative Law Judge for 

adjudication. 

 After a number of efforts to bring the cause to hearing, 

due to continuances engendered by discovery disputes, the cause 

came on for hearing as noticed on the above dates.  The 

Petitioner introduced 26 exhibits into evidence and presented 

the testimony of 32 witnesses, some of whom were called multiple 

times.  The Respondent introduced three exhibits into evidence 

and presented the testimony of three witnesses. 

Upon conclusion of the proceeding, a transcript of the 

lengthy proceedings was ordered and the parties requested an 

extended briefing schedule for filing proposed recommended 

orders dating from the filing date of the Transcript.  Those 

Proposed Recommended Orders have been considered in the 

rendition of this Recommended Order. 
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FINDINGS OF FACT 

 1.  Jimmy D. Forehand was hired by the Department of 

Management Services or its predecessor on January 21, 1977.  He 

was employed at that Agency for approximately 27 and one-half 

years through June 30, 2004.  For the last 19 years of his 

tenure he was classed as an electrician.  This is the entry 

level electrician trade position and has fewer complex duties 

and skills required for its performance, as opposed to the more 

complex position of master electrician, in terms of working with 

complex wiring, wiring problems, electrical devices, and so 

forth associated with that latter position.  It has been 

stipulated that through his termination date of June 30, 2004, 

Mr. Forehand, was qualified to perform the duties and functions 

of his job.   

 2.  The Respondent is an Agency of the State of Florida 

charged with managing all state government agency resources, 

services, properties, benefits, and procurement.  It manages 

state-owned facilities, handles state human resources or 

personnel matters, employee benefit matters, as well as 

procurement of such things as office space and office supplies. 

It maintains the physical integrity of all state-owned 

properties.  The Petitioner was employed for the Respondent by 

the Division of Facilities Management and Building Construction 

(Division of Facilities) which is responsible for managing and 
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maintaining office complexes and other properties owned by the 

state.  The Petitioner specifically worked for the electrician 

unit of that Division.   

The Disability Claim 

 3.  The Petitioner experienced several purported medical 

conditions which resulted in workers' compensation claims during 

his tenure as an employee.  The ones relevant to this case 

commenced in approximately 1992.  In 1992 the Petitioner was 

engaged in a repair work assignment at a DMS-administered office 

building in downtown Tallahassee.  He allegedly became exposed 

to asbestos during that job.  The Petitioner and the employer, 

DMS, initiated a First Report of Injury and a workers' 

compensation claim ensued regarding the asbestos incident.  The 

progress of that workers' compensation claim and its disposition 

are not relevant to this case, aside from the diagnosis 

concerning that claim as a part of the predicate for showing a 

disability for purposes of the case at bar.   

4.  In any event, in 1992, the Petitioner was diagnosed by 

a physician with asbestosis.  Because of that diagnosis, through 

the workers' compensation process, the employer and carrier have 

authorized the Petitioner, in all the years since, to have an 

annual medical examination and chest X-ray under the auspices of 

the Division of Workers' Compensation, Department of Financial 

Services.  This is for the purpose of monitoring the status of 
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the asbestosis.  The Respondent has stipulated that it was aware 

of the diagnosis of asbestosis.  It does not agree that the 

asbestosis constitutes a disability for purposes of Chapter 760, 

Florida Statutes (i.e. handicap).  The Petitioner was released 

from the physician with regard to the asbestosis situation 

without work limitations or restrictions due to that diagnosis. 

 5.  Sometime in 1999 the Petitioner injured his left knee 

on the job, apparently a severe sprain.  A workers' compensation 

notice of injury was filed and a workers' compensation claim 

process ensued whereby he received treatment for his knee 

problem.  When he reached maximum medical improvement he 

returned to work with a light duty recommendation from his 

treating physician, on a temporary basis.  In fact, the 

Respondent accorded him a temporary light duty assignment after 

he returned to work from the knee injury.   

 6.  The Respondent, through the Petitioner's supervisors, 

particularly Joe Jacobson, generally made an effort to try to 

find the Petitioner a light duty assignment when he returned 

from illness or injury, based upon a doctor's recommendation 

and/or the Petitioner's own request for light duty.  His 

supervisor, Mr. Jacobson, would customarily call other building 

managers, the "OP/CON Center" and other agencies in an effort to 

find a light duty post Mr. Forehand could perform in until he 

was ready for the full duties of his regular position.  Thus, on 
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several occasions Mr. Forehand was placed in light duty as a 

janitor or answering phones. 

 7.  It was not always possible to find temporary light duty 

for Mr. Forehand when he requested it or when a doctor 

recommended it.  Apparently Mr. Forehand was on leave without 

pay for a number of months on at least one occasion when no 

light duty was available for him.  In this connection, however, 

the Respondent, throughout Mr. Forehand's tenure as an employee 

or at least since his 1992 asbestosis diagnosis, has shown a 

penchant for allowing Mr. Forehand to occupy and perform his 

duties in his regular position of electrician by working at his 

own pace, without regard to any time limit for performing his 

duties, without prohibition on his taking frequent rest breaks, 

and with tolerance for his late arrival at work, if tardiness 

was related to his physical condition.  Thus, in a defacto 

fashion, the Respondent accommodated what it knew of 

Mr. Forehand's impairments, as he related them to the 

Respondent, or as they learned of them from reports from his 

physicians and from the workers' compensation process (i.e., 

breathing difficulties and to some extent left knee impairment 

after 1999). 

8.  In any event, the preponderant evidence establishes 

that when the Petitioner requested light duty and/or his 

physician recommended it, the Respondent would provide him with 
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light duty if it was available, although it was not always 

available.  It accommodated what it knew of his impairments when 

he worked in his regular position, performing his regular 

duties, by the means described above; even though the Petitioner 

did not for the most part request rest periods, frequent breaks 

from his duties, additional time to complete his assignments, or 

for permission to trade assignments with another worker who 

might have a less physically taxing job.  In fact, when the 

matter of his physical difficulties came up, or was raised by 

the Petitioner in a conversation with his supervisor on at least 

one occasion, his supervisor told him in effect to "do the best 

you can."  The implication thus clearly was that if the 

Petitioner needed rest breaks, needed additional time to do 

assignments, that the Respondent would accommodate him by not 

holding him to a strict standard as to when his job duties got 

performed. 

 9.  Since approximately the year 2000 or the fiscal year 

2000-2001 the Respondent, like other state agencies, have been 

under a mandate from the Legislature and the Office of the 

Governor to save on costs and to become more efficient in its 

operations.  One of the primary means of accomplishing this has 

been to require a reduction in the Agency's workforce.  The 

Respondent has thus experienced a loss of employment positions 

since that fiscal year in each budget year and session of the 
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Legislature.  It has thus lost approximately 635 full-time 

positions over a four-year period ending with the 2005 

Legislature and Appropriations Act. 

 10.  In fiscal year 2000-2001, the Petitioner's position 

was identified by the year 2000 Florida Legislature to be 

eliminated, by making it "non-recurring," such that his position 

would be cut or eliminated effective July 1, 2001.  The 

Respondent's supervisors did not want him to be laid off.  

Therefore, they avoided his lay-off in that fiscal year by re-

classifying him or his position into a vacant position within 

the Division of Facilities.  They made the decision to retain 

him even with knowledge of his past workers' compensation 

claims, his asbestosis diagnosis and his knee injury of 1999 

with related occasional light duty and time off from work.   

11.  When the 2000 Legislature identified his position as 

being one which would be non-recurring or deleted after July 1, 

2001, the Respondent held a meeting with the Petitioner and all 

other employees whose positions had been deemed non-critical and 

subject to deletion in the job force reduction.  What had 

occurred was explained and their options and procedures to 

remain employed or become re-employed were explained.  Because 

his supervisors wanted to save him from lay-off, and re-

classified a different position to place him in, he was 

protected when the 2001 Legislature carried through with its 
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previous year alteration of his position to non-recurring 

funding by withdrawing all funding and rate supporting his 

original position.  

 12.  In continuation of its mandate to reduce the work 

force, the 2003 Legislature made 20 positions non-recurring, 

including the Petitioner's.  This meant that the funding was 

determined to be non-recurring, meaning that the positions would 

be funded one more year, but at the end of the fiscal year, on 

June 30, 2004, these positions would no longer be funded and 

would be abolished.   

13.  In the Governor's and agency's budget preparation 

process thereafter, in 2003 and early 2004, the Legislatively- 

mandated reduction of 20 positions was incorporated.  The 

Agency, however, in late 2003 or early 2004, arrived at the 

conclusion that it needed 15 of those 20 positions to be re-

classified as critical positions necessary to its mission.  

Therefore, in the Legislative budget-making process, beginning 

in February and early March 2004, it sought to convince the 

Legislature's Appropriations staff and members that 15 of the 

positions were critical.  It was successful in doing that during 

the Legislative session.   

14.  The Petitioner's position was not re-established as a 

recurring, critical position.  This was because his position had 

previously been determined to be non-critical in the 2000-2001 
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fiscal year, and, since his job duties and responsibilities had 

not changed since that time, his position was again deemed to be 

no longer critical to continued division operation.  It was 

determined by the Respondent that the functions of his position 

could be performed by including them in the duties of other 

positions, to be performed by persons who qualified for and 

occupied those positions (such as master electricians). 

15.  Although Mr. Jacobson, his supervisor, wanted to find 

a vacant position to place the Petitioner in as he had done in 

the 2000-2001 fiscal year job force reduction, there were no 

vacant positions available in which to place the Petitioner.  

Mr. Jacobson's testimony establishes this, as does that of Clint 

Sibille and Cherri Linn (Mr. Jacobson's supervisors).  The fact 

that Mr. Jacobson had a desire to try to find a way to retain 

the Petitioner is somewhat corroborated by the statement or 

message from Ms. Linn to Mr. Jacobson to the effect that "you 

can't save him this time."  This meant that, unlike the 

situation in 2000-2001, there were no vacant positions which 

could be converted to a position in which to place the 

Petitioner.   

16.  Moreover, the testimony of the supervisory lead 

worker, Bill Kerr, corroborated that of Joe Jacobson and Clint 

Sibille that there were no vacant positions to place the 

Petitioner in or to convert to a position suitable for his 
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qualifications.  Their testimony shows that the Petitioner's 

position was not a critical one in the division, especially 

because it did not involve duties concerned with intricate 

electrical wiring, wiring repairs, working on complex electrical 

devices and other complex electrical work.  This testimony 

established that it made no sense to convert a master 

electrician position into one which met Mr. Forehand's lesser 

qualifications because a qualified person in a master 

electrician position, can perform the Petitioner's duties and 

many more duties in terms of complexity and critical importance 

than can a person with the Petitioner's lesser qualifications in 

an entry-level electrician position.  Mr. Forehand is not a 

licensed electrician.  The Respondent thus determined that there 

were no positions which were vacant and sufficiently less 

critical to its operation as to justify it in converting such to 

one which met the Petitioner's qualifications (in a managerial 

context). 

17.  The Petitioner was not told of his lay-off until 

June 14, 2004.  In fact, Mr. Jacobson, his supervisor, did not 

know that it was certain to occur until immediately before 

Mr. Forehand was told, several days before at the most.  Clint 

Sibille had told Mr. Jacobson before the Legislative session 

convened that Mr. Forehand's position might be eliminated but he 

was not certain at that time (approximately in December 2003 or 
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January 2004).  It is not clear which supervisor or manager made 

the initial decision that the Petitioner's position was not 

critical.  It apparently was the recommendation of Clint 

Sibille, in concert with Cherri Linn, and with the final 

approval of the Division Director, then LeeAnn Korst.  

Mr. Jacobson, the Petitioner's immediate supervisor, did not 

request that his position be deleted.   

 18.  During most of 2003, the Petitioner's job duties 

included operation of a florescent bulb or lamp crushing system.  

This was a device known as a VRS Bulb Crusher also known as the 

"bulb eater."  It had apparently been purchased by the Agency 

sometime in 2002.  The device consists of a large drum with a 

vertical tube through which burned-out florescent light bulbs 

are inserted so that they fall into the large drum where a 

mechanical device is operated which crushes the bulbs for 

disposal.  The Petitioner performed a large portion of the bulb 

crusher's operation.  This was particularly true during early 

2004, when the Petitioner used the machine at a more intense 

level.  Sometime in February 2004, the exhaust or filtration 

system of the machine sustained damage, or a break, so that dust 

and particulate matter and any gaseous or chemical contents of 

the broken bulbs had the opportunity to leak out of the area of 

the break into the ambient air. 
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 19.  A temporary repair was made and a permanent 

replacement part was ordered from the manufacturer.  The machine 

continued to malfunction, however, and the repair did not hold.   

 20.  The Petitioner complained to Bill Kerr, his lead 

worker, concerning the dust and particulate matter the machine 

apparently sprayed into the air.  He also complained to his 

supervisor, Joe Jacobson.  The Petitioner stated that he 

believed that the dust and particulate matter and other unknown 

contents of the broken florescent bulbs might aggravate the 

breathing problems he professed to have, which he related to his 

original asbestosis diagnosis.  These complaints began in early 

March 2004.  The Petitioner also complained to Dave Wiggins, the 

Respondent's Environmental Supervisor in March of 2004.  When 

the complaints were made and the temporary repair was not 

successful, the Respondent stopped all use of the bulb machine 

in early March 2004.  This was contemporaneous with the time or 

occasion when the Petitioner refused to use the machine any 

longer.   

 21.  The complaints about the bulb crushing machine were 

reported up the "chain of command" so that on March 16, 2004, 

Glen Abbott, the Employee Relations Specialist of the Bureau of 

Personnel Management Services, made a written "medical report" 

(according to the Petitioner's testimony) concerning the 

Petitioner's reported exposure to "poisonous chemicals" in the 



 

15 

fluorescent bulbs being crushed through operation of the 

machine.  This report was apparently required for workers' 

compensation purposes. 

 22.  The Petitioner also told Clint Sibille, Mr. Jacobson's 

supervisor, of the machine's purported malfunction.  Mr. Sibille 

asked Dave Wiggins, the Environmental Specialist, to investigate 

the machine to determine if the machine was malfunctioning or if 

the problem reported by the Petitioner was caused by operator 

error.  Mr. Wiggins and Joe Jacobson, after investigating the 

matter, believed it to be caused by operator error in the manner 

in which the bulbs were inserted into the vertical tube of the 

machine.   

     23.  The Petitioner maintains that he asked Clint Sibille 

to send him to a doctor concerning his fears of heath problems 

related to the machine and states that Clint Sibille told him to 

"see his own doctor."  Mr. Sibille did confer with Cherri Linn 

about the Petitioner's request and Cherri Linn informed him that 

the Petitioner would have to engage in the workers' compensation 

report and claim process in order to see a doctor concerning his 

health-related fears about the bulb crushing machine.  

Mr. Sibille then told the Petitioner's supervisor Joe Jacobson 

to tell the Petitioner of this.   

     24.  Thereafter, at some point during the period of March 

through June 2004, after the Petitioner reported his complaints 
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concerning the use of the bulb crusher, Glenn Abbott told all 

the electricians and carpenters who had worked with the machine 

to obtain medical examinations under the normal workers' 

compensation procedure, to try to ascertain if there are any 

deleterious effects caused by these persons' operation of the 

machine. 

 25.  Sometime in early May of 2004, the Petitioner called 

the Department of Environmental Protection (DEP) and spoke to 

someone there and made a verbal report of his belief concerning 

unsafe conditions regarding operation of the bulb crushing 

machine.  After the Petitioner left employment with the 

Respondent Agency in July of 2004, the machine and the warehouse 

space where it was located was examined by a representative of 

the DEP and samples were taken, in an effort to ascertain if any 

hazardous materials had been produced by the machine or were 

present in that working area.   

 26.  On May 18, 2004, the Petitioner re-injured the same 

knee which he had injured in 1999.  A Notice of Injury 

concerning this knee injury was filed to trigger the workers' 

compensation process and the Petitioner saw a doctor through the 

workers' compensation procedure who examined and treated his 

knee problem (severe sprain).  He was off work for a few days 

and then was sent back to work by the physician with a 

prescription of "light duty."  He thus became available for work 
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with light duty, at the doctor's recommendation, on or about 

June 1, 2004.  At about this time he told his lead worker Bill 

Kerr, of his blood clot and showed him the doctor's report 

concerning leg swelling.  He also informed Joe Jacobson of this.  

He sought light duty and indeed Joe Jacobson made substantial 

efforts to find light duty available for him by calling the 

various building managers and the "opcon" center to see if any 

light duty was available.  Mr. Jacobson went so far as to try to 

ascertain if there were any office filing duties that the 

Petitioner could perform.  He was unable to locate any light 

duty work for the Petitioner at this time. 

 27.  Joe Jacobson took annual leave in early June and while 

he was on annual leave, he received a call from his employer, 

(apparently Cherri Linn) around June 10th or 11, 2004, requiring 

him to come back to work because the job force reduction lay-off 

was going to be imposed on the Petitioner and his presence as 

his supervisor was apparently needed.  On June 11, 2004, the 

Petitioner was called and told to report to work on Monday 

morning, June 14, 2004.   

28.  On Monday the Petitioner was called in to a meeting 

with Joe Jacobson and Tim Carlisle and told of his lay-off.  He 

was immediately required by the Department's Inspector General, 

Tim Carlisle, to take boxes and pack up his belongings and to 

leave the premises.  Carlisle helped him pack his belongings and 
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ushered him off the Respondent's premises.  The Petitioner 

maintains that he did not know of his lay-off until that same 

day, which happened to be his fifty-fifth birthday.  He was 

placed on leave with pay until June 30, 2004, his actual 

termination date. 

     29.  In July of 2004, apparently on or about July 2, 2004, 

he filed a formal written complaint to the Chief Inspector 

General regarding his concerns and feared health consequences of 

the operation of the bulb crushing machine.   

 30.  On or about July 20, 2004, Mr. Forehand visited a 

walk-in medical facility because he contends he was experiencing 

shortness of breath, chest pains, and tightness in his chest.  

He attributed these symptoms to use of the bulb crusher back in 

March and earlier.  He testified that he was diagnosed with 

silicosis and that he physician determined that he could not 

tolerate walking 30 to 60 minutes at a time or lifting more than 

15 or 20 pounds.  Neither this physician nor any other 

testified, nor was non-hearing medical information admitted into 

evidence in this regard. 

 31.  Interestingly, Mr. Forehand's testimony indicates he 

was diagnosed with a heart condition, apparently based on these 

symptoms, and in late 2004 underwent insertion of an arterial 

stint. 
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 32.  The Petitioner thus complained to his supervisors 

beginning in about early March 2004, concerning the fears he had 

about the results of the machine operations.  He complained 

verbally to DEP in early May of 2004, but made no written formal 

complaint, to any agency or person, until after his termination 

in July 2004.  The Petitioner was not asked to participate in an 

investigation, hearing or inquiry concerning the operation of 

the bulb crushing machine and made no written complaint to any 

supervisory officials of the Respondent, who could then 

themselves submit a complaint to the Inspector General or to the 

Human Relations Commission.  In fact, in his own testimony the 

Petitioner admits that he made a written complaint in July of 

2004. 

 33.  In an apparent effort to show that the Respondent's 

proffered non-discriminatory reason for his termination was 

pretextual, the Petitioner advanced testimony from a number of 

witnesses, including himself, which he maintains shows a pattern 

and practice by the Respondent of retaliating against, and, if 

necessary, effectively firing older, disabled employees or 

employees who complain of safety hazards.  In this regard, of 

the five positions selected to be eliminated in the job force 

reduction of 2004, four had incumbents when the decision was 

made.  All four of those incumbents were over 40 years of age.  

Two of those four positions, however, became vacant before they 
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were eliminated by the job force reduction.  Ms. Ashraf Achtchi 

was fired by the Respondent before her position became 

officially eliminated in the job force reduction and Preston 

Booth voluntarily resigned from his position for unknown 

reasons.   

34.  Ms. Achtchi testified to the general effect that she 

felt she had been discriminated against because of being ill and 

under medical treatment, yet she was still singled out (in her 

view) for being absent or tardy.  Although the record may 

establish that she is over 40 years of age, there is no 

persuasive evidence that she suffered from a legally cognizable 

disability as that condition or term is defined below, even if 

she was under a doctor's care, was ill, and had frequent 

tardiness or absentness due to illness or a doctor's visit 

during her employment tenure.  In any event, other than her own 

subjective opinion and Mr. Forehand's speculations based upon 

hearsay, there is no persuasive, competent evidence to show that 

she was terminated for any reasons based upon an unproven 

disability, her age or due to any retaliation regarding any 

protected status within the purview of Chapter 760, Florida 

Statutes.   

35.  The Petitioner maintains that both he and Mr. Feizi 

were over 40 and disabled.  Whether or not the Petitioner 

established proof of disability will be dealt with in the 



 

21 

conclusions of law below.  Mr. Feizi apparently suffered from a 

disease of the nervous system (AMS) and was confined to a wheel 

chair much of the time.  It may thus be inferred that, for 

purposes of the legal elements of disability referenced below, 

that Mr. Feizi was disabled.  Other than his subjective opinion 

and Mr. Forehand's subjective testimonial speculation, based 

upon hearsay, however, there is no competent, persuasive 

evidence concerning the reasons Mr. Feizi was terminated, other 

than that his position was simply eliminated through a job force 

reduction in the manner described in the above findings of fact.  

There is no persuasive, credible evidence to show that he was 

dismissed from employment based upon his age or due to his 

disability or as retaliation, nor was that proven with regard to 

Ms Achtchi. 

 36.  Other employees testified concerning alleged 

retaliatory conduct on the part of the Respondent.  Sid 

Palladino and John Corbin opined that they had been retaliated 

against for making safety complaints of various kinds, as well 

as for testifying on behalf of the Petitioner in this 

proceeding.  Ralph Cleaver testified that he left the Department 

to work for the Department of Agriculture because he had filed a 

"whistle blower" claim and that the Respondent, in his view, 

would use retaliation for his taking such an action.   
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37.  Barry McDaniel was 60 years old when hired and, 

abruptly soon thereafter, was asked to resign, according to his 

testimony, without any given reason.  He testified that 

Mr. Sibille had him read a book purportedly advocating hard work 

and the hiring of young workers.  The book was entitled "The Go 

Getter."  According to Mr. McDaniel's testimony, the book was 

required to be read by all employees under Mr. Sibille's 

supervision.  There was no evidence, however, that although 

Mr. McDaniel was asked to resign, that any other employee was so 

treated.  The book was not in evidence and the undersigned has 

only Mr. McDaniel's subjective testimony concerning his thoughts 

regarding the theme and content of the book, in relation to his 

subjective belief that his age was the reason he was asked to 

resign.  He testified that his immediate superior, who was also 

60 years of age, was "gone" shortly thereafter.  There is no 

evidence of any circumstances or facts concerning why 

Mr. McDaniel or his supervisor were actually asked to resign or 

in the case of his supervisor, may have voluntarily resigned.  

There are insufficient facts and circumstances established by 

the evidence to show any discriminatory motive related to age or 

otherwise with regard to the terminations of either of these 

men.   

 38.  Sid Palladino testified that he was reprimanded for 

not wearing his uniform and that other employees were not 



 

23 

reprimanded when they had not worn uniforms either.  He also 

testified that he felt he was retaliated against for making 

safety complaints as well as for testifying in support of the 

Petitioner in this proceeding.  In fact, his reprimand was 

rescinded shortly after it was given him when it was learned 

that he had not worn his uniform or worn it properly because the 

uniform supplied him did not fit.   

     39.  Additionally, other than their anecdotal comments in 

their testimony, there is no persuasive evidence that 

Mr. Palladino or Mr. Corbin were retaliated against for 

complaining of safety issues and the same is true of Ralph 

Cleaver opining that he was about to be retaliated against for 

being a whistle blower, and Barry McDaniel as well.  There is 

simply no definitive, credible proof, other than these 

employees' own subjective opinions, upon which to base a finding 

that there was any pattern and practice of retaliation against 

employees for complaining about safety hazards, for supporting 

other employees' discrimination claims, for making whistle 

blower claims, for being disabled or on account of their age, 

which could be persuasively probative of the discrimination and 

retaliation claims of the Petitioner.1/  

 40.  In this connection, it is also found that there are a 

number of remaining employees in the Petitioner's division, who 

were his age or older.  Indeed, Mr. Robert Smith had retired and 
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then was later re-hired by the Department and the Division after 

suffering at least one episode of injury and medically 

prescribed light duty.  Likewise, there are an unknown number of 

disabled or physically impaired persons remaining employed by 

the Department, after the dates and circumstances occurred with 

regard to the Petitioner's discriminatory claims.  At least two 

of them testified in this proceeding. 

 41.  These facts belie the existence of a systematic policy 

or practice of eliminating employees over age 40 or of 

Mr. Forehand's age or older, or those who might be disabled or 

suffering from physical or medical impairments. 

CONCLUSIONS OF LAW 

     42.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§  120.569 and 120.57(1), Fla. Stat. (2005). 

     43.  Section 760.10(7), Florida Statutes prohibits 

discriminatory employment practices, as, for instance, 

discharging a person for reasons of retaliation, as defined in 

Section 760.10(7), Florida Statutes.  Specifically, Section 

760.10(7), Florida Statutes, provides that: 

It is an unlawful employment practice for an 
employer, an employment agency, a joint-
labor management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
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person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section.  (Emphasis supplied) 
 

 44.  The Florida Civil Rights Act of 1992, Chapter 760, 

Florida Statutes, in prohibiting discrimination in the 

workplace, among other things, forbids the discriminatory 

termination of an employee.  Specifically Section 760.10(1)(a), 

Florida Statutes, provides that it is an unlawful employment 

practice for an employer to discharge a person because of such 

person's age or handicap.  The Respondent herein is an 

"employer" as defined in Section 760.02(7), Florida Statutes. 

 45.  Florida courts have determined that federal decisional 

law is persuasive concerning claims arising under Chapter 760, 

Florida Statutes, deeming that it is essentially the mirror 

image of Title VII of the Federal Civil Rights Act of 1964.  

Likewise, the instructive or persuasive quality of federal 

decisions interpreting Title 42 U.S.C 21101 et seq., the 

"Americans With Disabilities Act," is also recognized by Florida 

courts.  See Florida Department of Community Affairs v. Bryant, 

586 So. 2d 1205 (Fla. 1st DCA 1991), Razner v. Wellington 

Regional Medical Center, Inc., 837 So. 2d 437 (Fla. 4th DCA 

2003) and Chanda v. Englehard/ICC, 234 F.3d 1219, 1221 (11th 

Cir. 2000).  Therefore, the shifting burden analysis set forth 

in McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973) 
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applies in proceedings arising under Chapter 760, Florida 

Statutes.  The McDonnell shifting burden analysis provides:  (1)  

The Petitioner must prove a prima facie case of discrimination 

by the preponderance of the evidence; (2) If the Petitioner 

proves a prima facie case, the burden shifts to the defendant 

(Respondent) who must "articulate some legitimate, non-

discriminatory reason for the employee's rejection" in order to 

rebut the Petitioner's presumption attached to the prima facie 

case.  McDonnell, 411 U.S. at 803.  Once the employer brings 

forward evidence of a non-discriminatory reason for the 

employment action taken, the Petitioner must then bring forward 

evidence to demonstrate that the proffered reason offered by the 

employer is but a pretext for what really amounted to a 

discriminatory reason for the employment action at issue.  The 

Petitioner, however, retains the ultimate burden of persuasion 

in an employment discrimination case.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248 (1981); St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993). 

 46.  The Petitioner contends he was discriminated against 

on grounds of disability, age, and retaliation.  A prima facie 

case of discrimination can be established by direct evidence of 

discriminatory intent, as by a statement or act.  Carter v. City 

of Miami, 870 F.2d 578, 581 (11th Cir. 1989); Young v. General 

Foods Corporation, 840 F.2d 825, 828, cert. denied, 488 U.S. 
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1004 (11th Cir. 1988).  To support discrimination by direct 

evidence, the statement or act of the employer must be made by a 

decision-maker in the employment action at issue; must relate to 

the challenged employment decision and must reveal blatant 

discriminatory animus.  Direct evidence of intentional 

discrimination is evidence which, if believed, would prove the 

existence of a fact without further inference or presumption.  

The Eleventh Circuit "marked severe limits for the kind of 

language to be treated as direct evidence of discrimination."  

Jones v. Bessemer Carraway Medical Center, 151 F.3d 1321, 1323 

(11th Cir. 1998).  It includes "only the most blatant remarks, 

whose intent could be nothing other than to discriminate on the 

basis of [a protected trait]."  Carter, 870 F.2d at 581-82.  

Evidence that is subject to more than one interpretation does 

not constitute direct evidence of discrimination.  Taylor v. 

Runyon, 175 F.3d 861, 867 (11th Cir. 1999).  Nor does evidence 

of what could be deemed neutral remarks, from which a petitioner 

infers a discriminatory intent, constitute direct evidence.  

Carter, supra at 582. 

 47.  The Petitioner apparently contends that the following 

statement is direct evidence of discrimination against his 

disability, age, or as retaliation:  "you can't save him this 

time."  That remark was made by Ms. Linn, a deputy division 

director, to Mr. Jacobson, the Petitioner's immediate 
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supervisor.  The context of the statement was that in the fiscal 

year 2000-2001 the Petitioner's position was designated by the 

Legislature for elimination as being non-critical.  However, 

when the position itself was about to be eliminated, a vacant 

position was found by the Respondent and the Petitioner's 

supervisors, to which the Petitioner was transferred in order to 

save his employment.  Specifically, the Petitioner's electrician 

position was abolished on June 29, 2001, and he was re-assigned 

to another position which was vacant.  That position was re-

classified to electrician or to a position which comported with 

the Petitioner's qualifications.  In fiscal year 2003-2004 

however, the same position reduction was again required by the 

Legislature and there were no "open positions" to transfer the 

Petitioner into.  Mr. Jacobson, the Petitioner's supervisor, 

understood Ms. Linn's comment to mean simply that there were no 

jobs available for the Petitioner with this job force position 

elimination, which process had been going on since the year 

2000.  Mr. Jacobson did not interpret the comment to refer to 

any retaliation or discriminatory act or intent against the 

Petitioner nor was it so, in light of the totality of the 

preponderant evidence of record.  The statement is neutral and 

does not denote discriminatory intent and direct evidence of 

discrimination.  No statistical evidence has been presented by 

the Petitioner, of any substantial nature, in attempting to 
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establish discrimination through statistical evidence therefore 

he must establish a prima facie case and rebuttal/pretextual 

proof of discrimination, if at all, by circumstantial evidence 

in accordance with the proof analysis test of McDonnell-Douglas, 

supra. 

 48.  In order to establish a prima facie case of 

discrimination based upon disability or handicap, for purposes 

of the American With Disabilities Act or Section 760.10, Florida 

Statutes, (1) the Petitioner must establish that he has a 

physical or mental impairment which substantially limits one or 

more major life activities; (2) that he is able to perform the 

assigned duties and functions of his employment position 

satisfactorily with or without reasonable accommodation (which 

he must request); (3) that his employer was aware of his 

disability, that there is a record of his having the disability 

or that he was "generally regarded" as having such a disability; 

and (4) that despite his satisfactory performance he was 

terminated from his employment position, when others, similarly 

situated and outside his protected class were given more 

favorable treatment.  See Clark v. Jackson County Hospital, 20 

FALR 1182, 1184 (FCHR 1997); Brand v. Florida Power Corporation, 

633 So. 2d 504, 509 (Fla. 1st DCA 1994); Schwertfager v. City of 

Boynton Beach, 42 F. Supp. 2nd 1347, 1357, 1362 (S.D. Fla. 

1999). 
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 49.  The Petitioner bears the burden to establish the 

existence of a physical or mental impairment that substantially 

limits a major life activity (disability) as an element of his 

prima facie case and that because of that disability he was the 

victim of illegal discrimination.  Cheatwood v. Roanoke 

Industries, 891 F. Supp. 1528, 1536 (N.D. Ala. 1995).  It is 

stipulated that the Petitioner had a diagnosis of asbestosis in 

or about 1992.  Once per year the Respondent has sent the 

Petitioner, through the workers' compensation medical evaluation 

process, to be examined, and have a chest X-ray, with regard to 

that diagnosis.  There is no persuasive evidence, however, that 

the asbestosis is an impairment that was substantially limiting 

a major life activity such as breathing, walking, or working.  

Neither physician who diagnosed it, nor any physician since, has 

ever placed the Petitioner on any restrictions with regard to 

that diagnosis according to the evidence in this record. 

50.  Sometime in 1999 the Petitioner suffered a sprain to 

his left knee.  He may have been off work for a few days.  The 

record evidence does not show how long.  His physician sent him 

back to work with a light duty recommendation and light duty was 

provided him.  There is no substantial, persuasive evidence that 

he was placed on any restrictions on a repetitive or permanent 

basis concerning that injury, nor did it cause a substantial 

limit to a major life activity such as walking, squatting, 
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stooping, climbing ladders, or working.  Therefore, during that 

time period from 1992 through early March of 2004, the 

Petitioner has not established that he had an impairment from 

these reasons that substantially limited one or more major life 

activities.   

51.  Although he believed and testified that he had 

breathing difficulties during this time and may have mentioned 

them to his co-workers informally on occasions, there is no 

competent, persuasive evidence, as to the third element of his 

prima facie case for disability discrimination that the 

Respondent-employer knew of any major impairment of life 

activities, based upon these facts, or that it generally 

regarded him as having such an impairment.  The Respondent knew 

of the diagnosis of asbestosis, of the annual examinations with 

regard thereto, and knew of the 1999 knee injury, but the 

evidence does not show that it knew there was any permanent 

impairment or restriction related thereto. 

 52.  It is stipulated that the Petitioner is qualified and 

capable to perform the essential functions of his job with or 

without reasonable accommodation by the Respondent.  See Sutton 

v. United Air Lines, Inc., 527 U.S. 471-459 (1999).  See also 42 

U.S.C. 12111(8).  The Petitioner is also required to identify to 

his employer a reasonable accommodation which his employer might 

provide him to better enable him to perform the essential 
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functions of his job.  Other than requesting temporary light 

duty when he returned from medically-related time off from work, 

the Petitioner never asked for any accommodation for his 

purported disability according to the preponderant evidence.  It 

is the Petitioner's burden to request such an accommodation.  

U.S. Airways, Inc., v. Barnett, 122 S. Ct. 1516, 1523 (2002).   

53.  To the extent that the Petitioner received any 

accommodation from the Respondent, it was largely the result of 

the Respondent's own initiative in not monitoring him closely 

about timely arrival at work, tolerating the fact that it 

sometimes took him longer to complete his job duties that it 

might have taken others, and tolerating his purported need to 

take frequent rest breaks.  Thus, to the extent he was 

accommodated, it was a defacto accommodation and not directly as 

a result of the Petitioner's request or Respondent's knowledge 

that he had any impairment which substantially limits a major 

life activity such as breathing, walking, performing manual 

tasks, working, etc., as of early March 2004. 

 54.  The Florida Legislature convened on or about the first 

Tuesday in March, 2004.  In the session one year earlier, in 

2003, the Legislature had determined that 25 positions of the 

Department, referenced in the above findings of fact should be 

classed as non-recurring and therefore subject to abolition 

after they were funded on a non-recurring basis for one more 
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fiscal year, the 2003-2004 fiscal year.  The Respondent's 

position was one of these.   

55.  When an agency decides to take any position with 

regard to its budget for an upcoming session of the Legislature 

and its appropriation process, it must submit a budget request 

both to the Office of the Governor (in the preceding fall), to 

the Legislature, and its Appropriations Committees prior to the 

convening of the session.  It must, therefore, decide at that 

time what its position will be with regard to such things as 

positions to be funded, etc.  Therefore, the Respondent, 

decided, prior to the convening of the Legislature, that it 

would seek to re-classify 20 of the 25 positions at issue as 

"recurring" once again, on the theory that it believed them to 

be critical positions that it needed to retain.  Concomitantly, 

it decided that five of the positions, including the 

Respondent's, were non-critical and did not need to be retained 

as described in the above findings of fact.  Thus the decision 

to not re-classify the Petitioner's position as critical, and 

recurring as to funding, had to have been, and was, made before 

the convening of the 2004 Legislative session.  That was when 

the employment decision at issue was made, although it was not 

announced to the Petitioner until June 14, 2004.   

56.  The Respondent contends that it was not announced to 

the Petitioner until then because, under normal agency policy, 
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employees who are to have their positions eliminated in job 

force reductions by the Legislature are not told of such until 

the agency is certain that the Legislature has finally done so, 

near or at the end of the Legislative session when the 

Appropriations Act is passed.  While one may wonder whether such 

is indeed a "policy" since in the previous job force reduction, 

employees, including Mr. Forehand, were told they were at risk 

many months previous to the critical Legislative act and while 

one may certainly decry such an action by the agency in giving 

so little warning to employees in the position of Mr. Forehand 

of the imminent loss of their jobs, the preponderant, persuasive 

evidence does not demonstrate that the agency's decision, and 

the failure to warn Mr. Forehand of that fact prior to June 14, 

2004, two weeks before termination, was related to a disability, 

age, or retaliation.   

 57.  As found above, in 2003 Mr. Forehand began operating 

the bulb crushing machine, with that duty becoming more intense 

in early 2004.  In February 2004 and early March 2004 the 

machine began emitting dust and particulate matter in 

substantial amounts due in part to a malfunction of the 

filtration or exhaust system, described above.  Mr. Forehand 

began complaining of this to various supervisors in March 2004, 

culminating on or about March 16, 2004, with his refusal to 

further use the machine and Mr. Glen Abbott's completion of a 
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"medical report form" on that date regarding Mr. Forehand's 

complaints regarding the purported effects of the machine on his 

breathing, including congestion, and shortness of breath.  The 

Respondent ceased using the machine immediately after this 

revelation.  

58.  Thereafter, in May of 2004, Mr. Forehand reported his 

complaints regarding the machine and his perceived health 

effects to the DEP, as found above.  The Petitioner did not seek 

medical attention for his concerns about the effect the dust and 

particulate matter from the machine might be having on his 

asbestosis situation.  He testified that he asked Clint Sibille 

to send him to a doctor and Mr. Sibille responded that he should 

see his own doctor.  Contemporaneously, Mr. Sibille conferred 

with his co-assistant director, Ms. Linn, who told him that the 

Petitioner would have to engage the workers' compensation 

process to seek medical attention.  Mr. Sibille then told the 

immediate supervisor Mr. Jacobson to so inform Mr. Forehand.   

59.  In any event, although various personnel and 

supervisors knew of the Petitioner's complaints regarding the 

effects he felt the bulb crushing machine was having on his 

asbestosis condition, it had not been established, by any 

medical testimony or report or other definitive, non-hearsay 

evidence what, if any, impairment may have been caused by the 

use of the machine during Mr. Forehand's tenure.  There is no 
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showing that he lost any time from work during March through 

June 14, 2004, due to breathing difficulties or other reasons 

related to the machine operation. 

60.  Some three weeks after his employment ended, on or 

about July 20, 2004, Mr. Forehand visited a walk-in medical 

facility based on his own assessment of his condition at that 

time.  He testified he had experienced shortness of breath, 

chest pains, and tightness in his chest, which he attributed to 

the use of the bulb crushing machine back in March and earlier.  

He testified that he was then diagnosed with Silicosis and the 

physician determined that the could not tolerate walking 30 to 

60 minutes at a time or lifting greater than 15 to 20 pounds.  

The physician did not testify in this proceeding, however, and, 

be that as it may, the Respondent did not know of any such 

impairment, as described immediately above, at the time the 

employment decision was made, shortly before the 2004 

Legislative session.  Moreover, the employer did not know of the 

alleged Silicosis diagnosis at the time the Petitioner was told 

of his lay-off on June 14, 2004, or as of his last day of paid 

employment, June 30, 2004.   

 61.  On May 18, 2004, the Petitioner suffered the second 

knee injury.  He went to a physician for this injury and was out 

of work for several days.  He then returned to work on or about 

June 1, being available by his physician's recommendation, for 
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"light duty."  His supervisor Mr. Jacobson made the significant 

efforts to find him light duty found above, to no avail. 

62.  The Petitioner contends that he suffered from 

extensive swelling from his thigh to his ankle in conjunction 

with this twisted knee and that he had a blood clot and DVT.  As 

the evidence developed however, the DVT and blood clot aspect of 

his injury and subsequent course were not known to the 

Respondent before the Petitioner left his employment.  He did 

tell his lead worker, Mr. Kerr, that he suffered from pain and 

swelling in his leg due to the knee injury.  Since the 

Silicosis, if it exists, and the DVT and/or swelling in the leg 

were not manifested or medically determined, if at all, until 

after the Petitioner left his employment the persuasive evidence 

does not show that the Respondent was aware of or understood the 

Petitioner to have any impairment substantially limiting any 

major life activities with regard to those two elements of 

injury just as the same is true as to the asbestosis and the 

early 1999 knee injury.  

63.  Moreover, during his entire tenure with the Respondent 

the evidence does not clearly establish that the Respondent ever 

asked for a reasonable accommodation of any purported impairment 

or disability.  He did ask for temporary light duty after coming 

back to work from workers' compensation medical leave on several 

occasions.  On those occasions he was given light duty, and when 
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the Respondent had no light duty to give him it accommodated in 

him a defacto sense by not requiring him to complete tasks 

within any certain time, allowing him frequent breaks, allowing 

him to be tardy when he had medical reasons for doing so.  It 

essentially gave him a reasonably free rein in how he performed 

his job.   

64.  The employment decision at issue (to lay him off 

because the Respondent did not have a vacant position to 

reasonably place him in) was made before his problems with the 

bulb crushing machine arose and before his last leg injury 

occurred.  The job force reduction or position elimination, was 

originally engendered by budgetary action of the Legislature and 

was acceded to by the Respondent, in effect, in the second year 

it occurred as to Mr. Forehand's position.  In the first job 

force reduction, the Respondent was able to find a vacant 

position to re-classify for the Petitioner so it could protect 

his employment.  It was unable to do so on the occasion at issue 

because the vacant positions available were for high skilled 

workers, such as master electricians which required the occupant 

to be a licensed electrician.  The Petitioner is not a licensed 

electrician.  It would impair the Respondent's ability to 

perform its critical functions if it had to re-classify one of 

its higher skilled positions such as master electrician, to a 

lower level position such as electrician in order to accommodate 
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the Petitioner.  That reason, elucidated more fully in the 

findings of fact above, is the reason the Petitioner's position 

was abolished.   

65.  His loss of employment had nothing to do with any 

effort by the Respondent to get rid of him because he had a 

disability or even a physical impairment.  The Petitioner in his 

testimony and evidence, and in his disclosures to supervisors of 

the Respondent prior to the time the decision to eliminate his 

position was made, had not thus informed his employer of the 

nature and severity of any impairment, if he had one, nor in his 

testimony did he establish the nature and severity of any 

impairment related back to his asbestosis diagnosis of 1992 or 

the 1999 knee injury.2/  He thus did not establish that he had a 

disability by virtue of an impairment substantially limiting a 

major life activity such as breathing, working, walking, 

squatting, stooping, etc. or doing manual tasks.  At the time 

the decision to eliminate his position was made, he had not yet 

begun complaining about the operation of the bulb crushing 

machine and the possible effect upon him, at least insofar as 

the evidence in this record is concerned.  Thus he did not 

definitively and preponderantly establish that he had a legally 

constituted disability at the time that employment decision at 

issue in this case was made.  Thus he has not established a 

prima facie case of disability discrimination.   
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66.  Even if one ignores the fact that the Petitioner did 

not definitively prove a disability and assumes arguendo that a 

prima facie case had been established, the Respondent has come 

forward with a legitimate, non-discriminatory reason, described 

above, for the employment termination at issue.  That is, it was 

a job force reduction originated at the behest of the 

Legislature and acquiesced in by the Respondent, to the extent 

of the Petitioner's and the other four positions that were 

subjected to lay-offs, for legitimate management reasons.  The 

primary reason was that the second time around the Respondent 

did not have a legitimate, reasonably available vacant position 

to move the Petitioner into.  That was the essential reason for 

the employment action in question and there has been no showing 

that any reasons was pretextual and really related to disability 

discrimination, or for that matter, age discrimination or 

retaliation.   

The Age Discrimination Claim 

 67.  The Petitioner's allegations of discrimination are 

also based on age.  In order to establish such discrimination he 

must prove that (1) he is a member of a protected age group 

(generally over 40 years of age persons); (2) that he was 

qualified for his current position at the time of the adverse 

employment action; and (3) he must present evidence from which a 

fact finder could reasonably conclude that the employer intended 
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to discriminate on the basis of age.  Alphin v. Sears Roebuck 

and Co., 940 F.2d 1497, 1500 (11th Cir. 1991).  It is undisputed 

that at the time he was laid off, the Petitioner was 55 years of 

age.  In fact, he was informed of the lay-off on his fifty-fifth 

birthday.  Thus, the first element of the prima facie case has 

been established.  Evidence which would be relevant in an 

attempt to show discrimination on the basis of age would be the 

Petitioner being replaced in his former job with a younger 

person, someone sufficiently younger to permit an inference of 

age discrimination.  Fowle v. C&C Cola, a Division of ITT 

Continental Baking, Co., 868 F.2d 59, 61 (3rd Cir 1989).   

 68.  In fact, the Petitioner was not replaced, because his 

position itself was abolished.  The duties of that position were 

broken up and performed by other employees of the electrician 

unit, as needed.  The other employees who remained in employment 

with the unit were of varying ages, some of them were above the 

age of 40 and some were older than the Petitioner.  In fact, 

Robert Smith had retired once (early) and had then been re-hired 

by the Respondent.  Although the four occupants of the five 

positions eliminated through the Legislative job force reduction 

were over the age of 40, there is no evidence to show how many 

of the 15 positions who were reclassified as recurring and 

critical positions and thus saved were under 40 and how many 

were over 40 are possibly even older than the Petitioner.  There 
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is simply insufficient evidence to show any ongoing policy or 

intent by the Respondent to discriminatorily remove people from 

employment based upon their age.3/ 

 69.  The Petitioner here failed to establish his prima 

facie case because he failed to show that he was replaced by a 

younger person.  See Williams v. Vitro Services Corp., 144 F.3d 

1438, at 1441 (11th Cir. 1998).  In the event, even if a prima 

facie case had been established, the Respondent has shown 

legitimate and non-discriminatory reasons through the evidence 

it brought forward concerning the reasons the Petitioner's job 

was eliminated, as has been found and concluded above concerning 

the disability portion of the claim.   

70.  Moreover, the showing by the Respondent has not been 

rebutted by persuasive proof that the Respondent's reasons for 

the job deletion were pretextual.  There is simply no showing 

that there was discriminatory animus associated with the 

elimination of the Petitioner's job position and his employment 

through the Legislative/budgetary job reduction procedure and 

policy.  There is no evidence as to the ages of each other 

retained member of the electrical unit or the division, but 

there is evidence that some of them were over 40 and at least 

one or two were the Petitioner's approximate age or older.  

Moreover, some of those employees are not exactly comparative 

employees, in any event, because they are master electricians 
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holding master electricians positions, which are more skilled 

and require more qualifications than the Petitioner's position.  

Such positions require a master electrician's license, which the 

Petitioner did not have, and was not required to have in his 

electrician position.  There is simply no proper persuasive 

evidence to show that any employees in the Petitioner's 

electrical unit nor in the division were hired or laid-off, 

through the job force reduction procedure based upon their age.  

The Petitioner's self-serving, good faith belief, standing alone 

is insufficient to carry the ultimate burden of persuasion that 

discrimination has occurred.  Little v. Republic Refining Co., 

Ltd., 924 F.2d 93, 96 (5th Cir. 1991); Shiflett v. G.E. Fanuc 

Automation, 960 F. Supp. 1022, 1031 (W.D. Va. 1997). 

The Retaliation Claim 

 71.  The Petitioner contends that he made a disclosure of 

what he contends is an action or omission by the Agency which 

created or presented a substantial danger to the "public's 

health, safety, or welfare" with regard to the problems he 

described concerning the operation of the bulb crushing machine 

and the health effects he feared might result.  He contended at 

hearing and in his Proposed Recommended Order that he perfected 

a claim under the Whistle Blower's Act, Section 112.3187, 

Florida Statutes (2005).  He also is apparently claiming 

retaliation by his employer based upon the provision of 
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Subsection 760.10(7), Florida Statutes, in which the filing of a 

claim regarding an alleged unlawful employment practice for 

which an employee is retaliated against by the employer, is 

actionable under Section 760.10, Florida Statutes. 

 72.  Initially it is determined that the Petitioner has not 

established that the Division of Administrative Hearings and the 

undersigned has jurisdiction of any Whistle Blower Act Claim 

under Section 112.3187, Florida Statutes (2005), and the 

concomitant remedial procedure delineated in Section 112.31895, 

Florida Statutes (2005).  That provision gives the Human 

Relations Commission authority to make investigation and make 

recommendations concerning a written claim filed by an employee 

who is protected by Section 112.3187, Florida Statutes, if that 

employee in his or her claim has met certain criteria, but not 

through an action which invokes the jurisdiction of the Division 

of Administrative Hearings.   

73.  The jurisdictional issue aside, however, the 

Petitioner must report to his agency or to the Agency Inspector 

General or the Chief Inspector General of Florida a violation or 

suspected violation of state, local or federal law, rule or 

regulation committed by an employee or agent of an agency "which 

creates and presents a substantial and specific danger to the 

public's health, safety, or welfare . . ." (which, factually, is 

the closest analogy to his complaints concerning the bulb 
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machine).  Section 112.3187(7), Florida Statutes, must be 

examined to determine if the Petitioner is a member of the class 

of persons who are protected by this statutory provision.  

Subsection (7) requires as follows: 

This section protects employees and persons 
who disclose information on their own 
initiative in a written and signed 
complaint; who are requested to participate 
in an investigation, hearing, or other 
inquiry conducted by any agency or federal 
government entities; who refuse to 
participate in any adverse action prohibited 
by this section; or who initiate a complaint 
through the whistle blowers hotline or the 
hotline of the Medicaid Fraud Control Unit 
of the Department of Legal Affairs; or 
employees who file any written complaint to 
their supervisory officials or employees who 
submit a complaint to the chief inspector 
general in the executive office of the  
governor, to the employee designated as 
agency inspector general under s. 
112.3189(1), or to the Florida Commission on 
Human Relations. . . . 
 

 74.  The Petitioner does not qualify as an employee who has 

perfected a claim under this subsection.  Firstly, he had not 

filed a written and signed complaint according to the evidence 

in this record, at least before the subject employment action 

was taken.  He was not requested to participate in an 

investigation, hearing or other inquiry conducted by any agency.  

He did speak to a representative from the DEP, but neither that 

agency nor any other requested him to participate in an 

investigation.  He also was not requested to, and then refused, 
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to participate in any adverse action prohibited by this section.  

There is no evidence that he initiated a complaint through the 

Whistle Blowers Hotline and there is no evidence that he filed a 

written complaint to any of his supervisory officials, or 

employees who then submitted a complaint to the Chief Inspector 

General, to the agency Inspector General or to the Florida 

Commission on Human Relations.  Thus the evidence clearly 

indicates that there was no perfected claim under the above 

statutory provisions commonly called the "Whistle Blowers Act," 

even if such a claim could be referred to Division of 

Administrative Hearings for adjudication based on the above-

cited statutory provisions, which it cannot.  There were not 

even verbal complaints concerning the effects of the machine 

operation until after the employment decision was made.  

Therefore, those complaints were not the subject of retaliation. 

 75.  Concerning the claim of retaliation asserted in his 

Petition for Relief filed under Chapter 760, Florida Statutes, 

with the Human Relations Commission, which is jurisdictional, it 

is determined, for the same reasons explained with regard to the 

charges of disability discrimination and age discrimination, 

that the retaliation claim must fail.  This is because the 

employment decision at issue, to proceed with the abolition of 

his position, in the manner and for the reasons found above was 

made before the commencement of the Legislative session and 
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before he began complaining verbally concerning the bulb 

crushing machine and his fears of its health effects upon him.  

Consequently, no competent, persuasive evidence of any 

retaliation on the basis of the Petitioner making such 

complaints, for the above reasons, has been established. 

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:   

That a final order be entered by the Florida Commission on 

Human Relations dismissing the Petition in its entirety. 

DONE AND ENTERED this 29th day of August, 2006, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of August, 2006. 
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ENDNOTES 
 
1/  Elliott v. Group Medical and Surgical Service, 714 F.2d 556, 
567 (5th Cir. 1983).  Employee or Petitioner's own, subjective 
opinion, standing alone that discrimination has occurred is 
insufficient to carry the ultimate burden of persuasion that the 
employment discrimination in question actually occurred. 
 
2/  Although the Petitioner offered evidence that he had 
asbestosis and the knee injury as an impairment it did not rise 
to the level of disability because the knee injury was temporary 
for one thing and it has been held insufficient for individuals 
to prove disability status by merely submitting evidence of a 
medical diagnosis of an impairment.  Instead, ADA requires them 
to offer evidence that the extent of the limitation on a major 
life activity including that of working caused by their 
impairment or impairments is substantial.  Toyota Motor 
Manufacturing Kentucky, Inc., v. Williams, 534 U.S. 184, (2002).  
The Petitioner's testimony and evidence does not meet this 
burden. 
 
3/  The fact Clint Sibille gave Barry McDaniel the book "Go 
Getter" was not evidence of age discrimination because, for one 
thing, there is no evidence that other employees were given the 
book to read as if management was trying to hint to them that 
age is a detriment to continued employment.  Barry McDaniel 
merely stated that Clint Siblle said he would give that to all 
employees, there is no evidence that he actually did so and, if 
he did, there is no evidence that age discrimination or intent 
to terminate people who were above a certain age was the motive. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GLORIA FRANCIS, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF JUVENILE JUSTICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2958 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

case on December 19, 2005, and February 13, 2006, in 

Gainesville, Florida, before Ella Jane P. Davis, a duly-assigned 

Administrative Law Judge of the Division of Administrative 

Hearings. 

APPEARANCES 
  

For Petitioner:  Gloria Francis, pro se 
      6745 Northwest 14th Avenue 

     Ocala, Florida  34475 
  

For Respondent:  Mary Linville Atkins, Esquire 
      Department of Juvenile Justice 
      2737 Centerview Drive, Suite 312 
      Tallahassee, Florida  32399-3100 
 

STATEMENT OF THE ISSUE 

 Whether Respondent Employer has committed an unlawful 

employment practice against Petitioner by discrimination against 
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her on the basis of race, sex, handicap, or retaliation, in 

violation of Chapter 760, Florida Statutes.   

PRELIMINARY STATEMENT 

 Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) on February 7, 

2005, alleging that the Respondent Employer violated Chapter 

760, Florida Statutes, the Americans With Disabilities Act and 

Title VII of the Federal Civil Rights Act.  For the reasons set 

forth in the Conclusions of Law, this Recommended Order only 

addresses Chapter 760, Florida Statutes. 

 On July 5, 2005, FCHR issued a Determination:  No Cause, 

concluding that reasonable cause did not exist to believe that 

an unlawful employment action had occurred.  Petitioner timely 

filed a Petition for Relief, and the case was referred to the 

Division of Administrative Hearings on or about August 18, 2005. 

 A disputed-fact hearing was convened on December 19, 2005.  

At that time, Petitioner testified on her own behalf and had 12 

out of 26 exhibits admitted in evidence.  Respondent presented 

the oral testimony of Bruce Perry, James Darbin (also 

transcribed as “Darvin” and “Davin”) Graham, Richard Bedson, 

Patricia Newman, Genevieve Hazelip, Shirley Edmond, and Jill 

Bessette.  Respondent had 12 of 17 exhibits admitted.   

Due to a witness’s, Charles Parkins’ out-of-state 

residency, Respondent had timely moved for his live telephone 
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testimony to be presented at hearing.  When it became apparent 

that the telephone testimony could not be accomplished in the 

location of the hearing or during the time remaining available 

for that location on December 19, 2005, the parties agreed to 

take Mr. Parkins’ deposition by telephone.  The transcript of 

the December 27, 2005, telephone deposition of Charles Parkins 

was filed on January 11, 2006. 

Petitioner was required to give notice, after the taking of 

Mr. Parkins’ deposition, whether she needed additional hearing 

time for rebuttal, and she gave that notice. 

At the continued disputed-fact hearing on February 13, 

2006, Mr. Parkins’ deposition transcript was admitted as Exhibit 

R-20.  Petitioner presented her rebuttal evidence exclusively 

through her own testimony.  Of 13 additional exhibits marked, 

Petitioner had eight exhibits admitted in evidence.  In addition 

to Mr. Parkins’ deposition, Respondent had three more exhibits 

admitted in evidence.   

Official recognition was taken of Sections 110.213(1) and 

110.2135, Florida Statutes.   

For the reasons appearing in a series of Orders in the 

record, a Transcript of the hearing(s) was not filed with the 

Division until May 31, 2006.1/   

Petitioner filed a Proposed Recommended Order and a 

"Conclusion Statement" on June 12, 2006.  These items together 
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have been considered as her Proposed Recommended Order.  

Respondent’s Proposed Recommended Order was filed the same date 

and likewise has been considered.  

FINDINGS OF FACT 

 1.  Petitioner is a Negro female.  As of March 12, 2003, 

she was rated by the Veterans’ Administration (VA) as having a 

30 percent disability, due to a knee injury which occurred while 

she was on active military duty.  (Petitioner’s unrefuted 

testimony and Exhibit P-37.) 

2.  Petitioner specifically has alleged “sexual 

harassment,” “hostile work environment,” racial discrimination, 

retaliation, disparate treatment, and that she was denied a 

reasonable accommodation for her alleged knee “handicap.”  Her 

“disparate treatment” allegation was presented in two respects:  

(1) that employees outside Petitioner’s protected racial class 

were not disciplined as harshly as Petitioner; and (2) that 

because Petitioner had worked for Respondent Employer for more 

than twelve months’ total, the State of Florida career service 

rules do not support her being terminated as a “probationary 

employee” from the position to which she was promoted and in 

which she had worked for less than twelve months at the time of 

her termination. 
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3.  Petitioner was first employed by Respondent Employer on 

November 15, 2002, at St. Lucie Regional Juvenile Detention 

Center in the position of Juvenile Detention Officer (JDO).   

4.  After completing her twelve months’ probation in that 

position, Petitioner attained permanent State of Florida career 

service status.  This meant that Petitioner was considered a 

permanent State of Florida employee, but it did not mean, as she 

has asserted, that she did not have to undergo a twelve months’ 

probationary period in each career service promotional position, 

if and when she attained one, or that she could never be 

terminated for cause. (See Conclusions of Law.)  

5.  On September 10, 2003, at Petitioner's request, she was 

transferred from St. Lucie Regional Juvenile Detention Center to 

a vacant JDO position at Alachua Regional Juvenile Detention 

Center (ARJDC or “the facility”).  This transfer permitted her 

to pursue a higher education at Santa Fe Community College 

(SFCC) in Gainesville, via her VA benefits, while being employed 

fulltime.   

6.  When she transferred, Petitioner prepared a memo to all 

her supervisors at ARJDC stating that she needed to work the 

11:00 p.m. to 7:00 a.m. shift so she could attend college 

classes in the mornings.  However, at no time did the Employer 

guarantee that Petitioner would always be assigned to that 

shift.  (P-35) 
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7.  At all times material, Petitioner was a single parent, 

working full time, and taking college classes.  As a single 

parent, she was the sole support of her child.  Because she was 

going to college pursuant to VA guidelines, she had to attend 

her classes and successfully complete them in order to continue 

to receive VA tuition and assistance.   

 8.  At all times material, Jill Bessette (Caucasian female) 

was employed in the position of ARJDC’s superintendent.  As 

such, she was responsible for the overall functioning and 

operations at ARJDC, and for ensuring the safety and security of 

that facility’s juveniles and staff.  Bessette relied on the 

facility's two assistant superintendents, Patricia Newman 

(Caucasian female) and Charles Parkins (Caucasian male), to 

assist her.  Newman and Parkins oversaw daily operations, 

attended to personnel matters, and provided direct supervision 

of staff.  In so doing, they regularly made written and oral 

reports to Bessette. 

9.  On February 13, 2004, as a result of good reports about 

Petitioner's performance as a JDO at the facility, Bessette 

promoted Petitioner to the position of Senior Juvenile Detention 

Officer (SJDO).  (P-17). 

10.  On or about February 23, 2004, Petitioner complained 

to her superiors about Douglas Singleton (male) evaluating her, 

because she felt he had not observed her often enough.  She was 
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also rated by a female officer, Cohen, and wanted Cohen’s rating 

retained.  This may have been a departmental career service or a 

union grievance, but it appears to have had no discrimination 

overtones.  (See Findings of Fact 31 and 34.)  Assistant 

Superintendent Parkins, who was Petitioner’s direct line senior 

supervisor, denied Petitioner’s grievance about her rating as 

untimely, but Petitioner did not demonstrate any specific 

negative personnel action resulting directly from Singleton’s 

evaluation.  There is no evidence that this rating reflected 

that Petitioner was ever tardy or had unexcused absences.  (P-

24, 25). 

11.  After her termination in September 2004, Petitioner 

wrote the Governor stating that she had complained to Parkins in 

March 2004, about his attempt to switch her to a shift which 

would have interfered with her college classes and that Parkins 

was hostile about her going to college (P-36), but at hearing 

she presented no credible evidence that such an attempt by 

Parkins had ever occurred or that she had ever complained to 

anyone about such an attempt prior to her termination.  

Additionally, Petitioner was consistently assigned to the 11:00 

p.m. to 7:00 a.m. shift she had requested until September 2004. 

(See Findings of Fact 31-35, 55, and 75, and Conclusion of Law 

81.)  
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12.   In late February 2004, Petitioner complained because 

Newman, the assistant superintendent most concerned with 

timesheets, had inquired of a middle-level supervisor why 

Petitioner had been absent on a specific day.  The testimony 

about this incident is so sparse, disjointed, and inconclusive 

that the undersigned cannot determine whether Petitioner also 

filed any type of grievance about Newman’s inquiry, but again, 

Petitioner’s complaint does not seem to have had anything to do 

with discrimination.  (See Findings of Fact 31, 34.)  In any 

case, Newman was apparently satisfied when informed by Cohen 

that Petitioner had been on pre-approved leave, and Petitioner 

did not suffer any detrimental personnel action specifically as 

a result of Newman’s inquiry.  (Cf. Findings of Fact 74-75.) 

 13.  During the first week of April 2004, Petitioner 

tendered a letter of resignation to Bessette, which Bessette 

reluctantly accepted.  Bessette testified that the only reasons 

Petitioner gave for this resignation were personal ones 

unrelated to discrimination.  Petitioner did not testify 

otherwise.  A short time later, Petitioner reconsidered her 

decision, and Bessette accepted Petitioner’s rescission of her 

resignation in such a way that Petitioner suffered no lapse in 

her career service.  (R-5). 

 14.  From April 13, through July 25, 2004, Bessette took 

extended medical leave.  During Bessette's absence, Assistant 
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Superintendent Charles Parkins assumed the role of “Acting 

Superintendent.” 

 15.  At all times material, Shirley Edmond (Negro female) 

and Bruce Perry (Negro male) were employed by ARJDC as middle 

level supervisors.  They supervised the JDOs and SJDOs assigned 

to their shift(s).   

 16.  At ARJDC, there are three shifts around the clock.  

SJDOs and JDOs at the facility are assigned to work shifts.  In 

order to maintain an appropriate minimum correctional officer-

to-juvenile detainee ratio, and in order to ensure the safety 

and security of staff, juveniles, and the community, SJDOs and 

JDOs are subject to having their shift assignment rotated or 

changed.  Also in order to prevent the facility from operating 

below minimum staffing levels, JDOs and SJDOs may be required to 

“holdover” or continue working into the next shift when asked to 

do so as a result of on-coming staff members’ tardiness or 

absence.   

 17.  As a result of minimum staffing level requirements, 

ARJDC's operating procedures address the issue of tardiness and 

identify three instances of tardiness in any rolling 90-day 

period as “excessive.”  (R-17). 

18.  ARJDC’s operating procedures also address absenteeism.  

The required procedure for “calling in sick” requires employees 

seeking approved leave to contact the on-duty officer or acting 
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supervisor at least two hours in advance of the employee’s 

report time, and further requires that thereafter, the employee 

also speak to the shift supervisor and discuss the employee's 

return-to-work date.  Medical verification may be required by 

the Employer for absences in excess of three consecutive days.  

(R-17). 

19.  Upon her hire, and again in June 2004, Petitioner was 

made aware of, and was provided with, a copy of the Employer’s 

policies and procedures with regard to absenteeism and 

tardiness.  (R-3, 19). 

 20.  From May through June or early July 2004, Petitioner, 

Perry, and Edmond all worked the 11:00 p.m. to 7:00 a.m. shift.   

21.  During these months, both Perry and Edmond observed 

that Petitioner frequently arrived late for her shift, that is: 

more than one minute after 11:00 p.m., which is the grace period 

allowed by the facility’s policies and procedures.  (R-17).  On 

one occasion, Perry spoke to Petitioner about her tardiness.  

Petitioner attributed her tardiness to problems with her 

babysitter. 

22.  At all times material, Petitioner was aware of the 

Employer’s policy against, and procedures for reporting, 

discrimination or sexual harassment.  These procedures are given 

in numbered paragraphs, but are not referred to as “steps.”  
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They permit Petitioner to involve the internal EEOC officer and 

the Employer’s hierarchy outside the facility.  (R-4). 

23.  On June 25, 2004, while he was her shift supervisor, 

Bruce Perry wrote Petitioner a counseling memo concerning her 

tardiness on June 1 and 25.  She received the memo on July 13, 

2004.  (P-15). 

 24.  Shirley Edmond testified that July 22, 2004, 

Petitioner threatened her as set out in greater detail in 

Findings of Fact 68-72 infra, concerning Bruce Perry’s 

counseling memo. 

25.  On or about July 16, 2004, Petitioner filed what was 

described as a “departmental grievance” against Perry’s 

counseling memo(s).2/   This grievance could have been brought 

pursuant to a union collective bargaining agreement or pursuant 

to Section 110.227(4), Florida Statutes.  However, that statute 

provides a "two-step" grievance procedure only for career 

service employees who are no longer on probation in their 

current position, and it excludes consideration of both 

"discrimination" and "sexual harassment" issues, which are 

supposed to proceed through superiors and the EEOC officer.  Due 

to her probationary status as SJDO, Petitioner would have been 

ineligible to pursue the statutory grievance.  In any case, her 

grievance did not raise issues of sexual discrimination or 



 12

sexual harassment (P-38), nor was it directed to an internal 

EEOC officer. 

26.  On or about July 17, 2004, Petitioner sent an e-mail 

letter outside the facility to the Assistant Superintendent for 

Detention Services, Perry Turner.  Respondent's discrimination 

and sexual harassment procedures permitted this.  However, in 

the e-mail Petitioner complained in general terms that she was 

experiencing problems getting facility personnel, particularly 

Charles Parkins, to follow all the "steps," in appropriate 

sequence, of established grievance procedures.  (P-39).  Turner, 

who oversees all detention facilities and services statewide, 

and whose office is in Tallahassee, delegated responsibility for 

investigating Petitioner's complaint to Operations Manager 

Richard Bedson, who supervises all of the detention branches’ 

support services.  Mr. Bedson had recommended Petitioner for her 

promotion to SJDO and for a raise in connection therewith, but 

they did not know each other.  (P-17).  He was not housed in her 

facility.  He was entirely independent from ARJDC staff. 

27.  On July 19, 2004, Perry rescinded his counseling memo 

to Petitioner (P-12), because it had been shown to Parkins that 

Perry was not on the same shift with Petitioner on June 25, 2004 

(P-13), and/or that on June 25, 2004, or the other date cited in 

Perry’s memo (June 1, 2004), Petitioner had prior permission 

from a different supervisor to “back down” her hours so as to 
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legitimately arrive late for her shift (P-39).  Perry’s 

testimony herein confirmed that for one of the days cited in his 

counseling memo, he had relied on someone else’s observation of 

Petitioner’s tardiness, and that he, himself, had not seen that 

particular tardy arrival.  In any case, a counseling memo is not 

considered a disciplinary memo, and Perry’s memo stated that 

fact.  (P-15).  A counseling memo does not begin the three-tier 

progressive discipline that could lead to termination of a 

permanent employee for cause, and Perry’s counseling memo was 

rescinded, anyway.  Petitioner acknowledged that the offending 

memo was rescinded after she complained about it. 

28.  Despite the happy outcome for Petitioner of her 

grievance about Perry’s counseling memo, Petitioner claimed at 

hearing that everything that happened to her after February 

2004, was the result of Parkins’ retaliation against her for 

filing the first evaluation grievance which Parkins had ruled 

was untimely (see P-12, 14, and Finding of Fact 10) and/or 

because Parkins and Perry were retaliating against her for 

grieving Perry’s alleged sexual harassment of her. 

29.  At hearing, Petitioner testified that from late May 

2004 to June or July 2004, Bruce Perry made suggestive remarks 

to her about her lips and buttocks; made comments designed to 

make others infer that Petitioner and Perry were sexually 

involved; put his hands on her shoulders; and rubbed his 
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privates in her presence.  She claimed that she rejected Perry 

and reported these unsavory and harassing activities to 

superiors Parkins (male), Singleton (male), Smith (female), and 

Cohen (female), and that thereafter, Perry created a hostile and 

retaliatory workplace for her.  She also related that Freda 

Smith, a middle level supervisor, had promised to report 

Petitioner’s complaint of sexual harassment by Perry to Parkins.  

None of the foregoing supervisors Petitioner named corroborated 

that Petitioner had reported any sexual incident with Perry to 

them.  Of the supervisors Petitioner named, only Parkins 

actually testified, and he denied that either Petitioner or 

Freda Smith, on Petitioner’s behalf, had made any such report to 

him.  (R-20).  Bruce Perry denied in writing, when the issue was 

first raised after Petitioner’s termination, and in his 

testimony herein that he had committed any of the acts of which 

Petitioner accused him.  (R-7).  Interestingly enough, although 

Parkins and Perry both denied any knowledge of Petitioner 

reporting Perry to Parkins, Petitioner personally testified that 

when she had reported Perry to Parkins, Parkins removed her from 

the area physically near Perry and later removed Perry from her 

shift altogether, so as to separate them.  Perry confirmed that 

he only worked with Petitioner "a couple months" until he was 

removed from her 11:00 p.m. to 7:00 a.m. shift.  When, 
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precisely, Perry was removed from that shift is not clear on 

this record. 

30.  Petitioner testified that she needed larger pants for 

her correctional officer’s uniform, to accommodate the knee 

brace she sometimes needed to wear for her prior military 

injury, and that Perry had remarked that her pants were all 

right, in connection with his comments about her buttocks.  

Perry denied making any suggestive remarks.  No other witness 

noticed a problem with Petitioner’s uniform pants or that 

Petitioner was in any manner unable to do her job, due to her 

knee or for any other reason, until she had a shoulder injury on 

August 4, 2004, as described infra.   However, Petitioner 

testified that Parkins told her to get a doctor’s note stating 

that she needed the knee brace.  Petitioner had admitted in 

evidence such a note from her doctor dated July 21, 2004, on 

which she had printed a note to Parkins requesting larger 

uniform pants and stating she had spoken to Parkins about the 

larger pants a month before July 21, 2004.  This note said 

nothing about Perry or his alleged sexual comments.  (P-11).  

Petitioner's testimony is not entirely clear as to whether she 

believed that Parkins refused her request for larger uniform 

pants, or just ignored it, but since she admitted that she 

slipped the note under Parkins’ office door when she was told by 

another supervisor that Parkins would not be in, her delivery 
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system may have failed to get her doctor’s note to Parkins.  

Parkins testified that he recalled no requests, either oral or 

written, for bigger uniform pants, but if he had received such a 

request he would merely have passed it on to the person who was 

in charge of ordering/issuing property on a regular basis.  It 

is probable the property officer only worked a standard day 

shift, while Petitioner worked the 11:00 p.m. to 7:00 a.m. 

shift. 

31.  On July 25, 2004, Bessette returned and resumed her 

duties as superintendent of ARJDC. Bessette testified that she 

knew nothing of any sexual harassment allegations until after 

Petitioner was terminated in September 2004, and the evidence as 

a whole shows that Petitioner first approached internal and 

external EEOC officers about sexual harassment only after she 

was terminated. (R-7, P-26,36) 

 32.  Moreover, in late July, Petitioner had every 

opportunity to speak to the Employer’s non-facility personnel to 

resolve any alleged “sexual harassment,” “hostile work 

environment,” racial discrimination, retaliation, disparate 

treatment, or problems concerning being denied a reasonable 

accommodation for her alleged knee “handicap,” but she did not 

do so.   

33.  In late July, Operations Manager Richard Bedson 

telephoned Petitioner at the facility and asked if he could 
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speak to her about the concerns she had expressed in her letter 

to Assistant Superintendent for Detention Services, Perry 

Turner.  (See Finding of Fact 26.)  Petitioner refused to speak 

to Bedson over the phone about her e-mail to Turner or her 

concerns, stating she did not know who Bedson was and she was 

not going to speak to him unless someone else on the phone 

vouched for him.  Bedson then arranged to meet with Petitioner, 

personally.  (P-39).  Discrimination investigations, 

particularly those involving sexual matters, are best begun by a 

discreet meeting between the investigator and the complainant 

alone, but Petitioner had not told Mr. Bedson what her problems 

were, and her memos had referred to “step” grievance procedures 

which are a union device.  The use of the word "step" could also 

have referenced the Section 110.227(4) procedure which, by its 

nature, could not deal with "discrimination" or "sexual 

harassment."  (See Finding of Fact 25.)  Petitioner also had 

declined, via e-mail, to come to Bedson's office in another city 

unless she received per diem travel pay, and had stated that she 

preferred to meet at ARJDC.  (P-39).  Therefore, Bedson held a 

meeting on July 30, 2004, with Petitioner, Bessett, Parkins, and 

Petitioner's union representative, Mr. Reeves, who is a teacher 

from outside the facility.  Bedson chaired the meeting and asked 

Petitioner to relate her concerns regarding her treatment at 

ARJDC.  
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 34.  At no time during the July 30, 2004, meeting did 

Petitioner indicate she was being, or had been, sexually 

harassed; that she or anyone else was the subject of any type of 

disparate or preferential treatment; or that she had a knee 

injury that was not being accommodated.  She did not state that 

she was entitled to preferential treatment by virtue of being a 

veteran.  She did orally accuse Parkins of practicing undefined 

retaliation against her.  However, she refused to discuss 

anything more and stated she would put her concerns in writing.  

Bedson informed Petitioner that he would request that an 

investigator meet with her as quickly as possible so that an 

investigation could occur.  He then concluded the meeting. 

 35.  After this meeting, Bedson telephoned Operations 

Management Consultant II James Darbin Graham, who is assigned to 

Respondent Department’s North Region Office.  He directed Graham 

to meet with ARJDC staff and Petitioner to determine what 

Petitioner’s concerns were and to conduct an investigation as 

necessary.  Bedson recounted to Graham his earlier meeting with 

Petitioner, her prior e-mail, her general allegation of 

"retaliation" by Parkins, and her refusal to provide any further 

explanation. 

 36.  On August 4, 2004, while working the 11:00 p.m. to 

7:00 a.m. shift, Petitioner injured her shoulder opening a door.  

She left the facility for the hospital.  After treatment at the 
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hospital, she returned to the facility at approximately 5:00 

a.m. with hospital paperwork for facility administrators so that 

she could obtain workers' compensation benefits, including 

medical care, disability pay, and leave. 

 37.  On this same morning, Graham arrived, unannounced, at 

the facility at approximately 6:00 a.m. to meet with Petitioner.  

He was advised that she had left for the hospital, but then he 

spotted her in the ARJDC lobby.  Petitioner was wearing a 

hospital gown, and her arm was in a sling.  Graham introduced 

himself to Petitioner and advised that he needed to speak to 

her.  Petitioner refused to speak to him, stating she was on 

medication and that he would have to make an appointment so that 

she could have her union representative at the meeting when she 

was not feeling the effects of the medication.   

 38.  In order to be able to arrange such a meeting, Graham 

advised Parkins that he needed to speak with Petitioner upon her 

return to work from medical leave.  

39.  From August 4, 2004 onward, Parkins did not arrange 

such a meeting or notify Graham when such a meeting could occur.  

Graham concluded this was because of Petitioner’s extended 

absence and subsequent termination, effective September 8, 2004. 

 40.  As a result of her on-the-job shoulder injury, 

Petitioner was immediately placed on workers’ compensation 

leave.  The parties agree that Petitioner was entitled to all 
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workers’ compensation benefits, including medical care, leave, 

and pay, from August 4, through August 10, 2004.  It is the two 

periods of August 10, to August 19, 2004, and August 20, to 

September 8, 2004, that drive this case. 

41.  Assistant Superintendent Newman maintains and 

processes paperwork related to workers' compensation for the 

facility. 

 42.  On August 10, 2004, Petitioner’s medical physician 

released Petitioner to return to work with the following 

restrictions and medications:  

Employee is to avoid all use of affected 
arm. . . . Avoid lifting, reaching, grasping 
with right arm only.  Physical therapy 
ordered.  Stop percocet and discontinue 
sling.  The following medication(s) has 
(have) been prescribed: 
 
Naproxen . . . Effects include . . . 
dizziness 
 
Metaxalone . . . May cause drowsiness 
 
Cyclobenzaprine . . . common side effects 
include drowsiness, decreased judgment, . . 
. blurred vision . . . caution should be 
exercised when driving or operating 
dangerous equipment 
 
Tramadol . . . May cause sedation . . . Use 
caution when driving or operating dangerous 
machinery. (Emphasis supplied)  (R-2).  
 

 43.  Petitioner received a copy of the foregoing document, 

as quoted supra.  It is probable that the Employer’s independent 

workers’ compensation contract carrier, “Covel”, also received a 
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copy, but there is no evidence this detailed document was 

presented to anyone at ARJDC.  However, ARJDC was made aware of 

its medical restrictions on use of Petitioner’s arm.   

44.  “Master Control” is the only light duty available at 

ARJDC.  It has always been used for situations such as 

Petitioner’s, and is the only “accommodation” Respondent has 

available.  Master Control is a desk assignment away from 

juvenile detainees, which requires only monitoring cameras, 

answering telephones, and pushing buttons, but which has no 

potential for strenuous restraint of, or harm from, detainees.  

45.  Petitioner was advised on August 10, 2004, that the 

facility could accommodate her doctor's restrictions of modified 

duty by assigning her to Master Control.  However, Petitioner 

did not report to work for nine more days, or until August 19, 

2004.3/   

46.  Petitioner also did not obtain authorization for her 

absence August 10-19, 2004, using the methods required by the 

Employer’s policies and procedures.  (See Findings of Fact 16-

18.)  Instead, Petitioner reached Parkins by telephone on 

August 10, 2005, and told him that her medications were making 

her too drowsy and dizzy to drive.  Parkins took what Petitioner 

told him at face value.  He was concerned about Petitioner’s 

safety and the Employer’s liability.  He told her not to come to 

work until she could drive or could see her doctor.  Petitioner 
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followed up on their conversation by faxing Parkins, that same 

day, a written explanation that she was on four medications and 

that three out of the four medications, which she did not name, 

were causing her symptoms.  (P-34).  Petitioner’s next doctor’s 

appointment was not until August 19, 2004, so she did not report 

to work until after that appointment.   

47.  Although her physical restrictions diminished over 

time, from August 4, 2004, until October 20, 2004, Petitioner’s 

workers’ compensation physician continued to prescribe one or 

more medications for Petitioner which could have rendered her 

dizzy or drowsy.  (P-10, 32).  However, there is no evidence 

this information was sent to ARJDC, even though it probably was 

sent to the independent workers’ compensation contract carrier, 

Covel. 

 48.  Petitioner did not work the full 11:00 p.m. to 7:00 

a.m. shift in Master Control on August 20, 2004.  Upon her 

placement in Master Control early, at about 10:30 p.m., on 

August 19, Petitioner immediately complained of pain in her 

shoulder and drowsiness from her medications.  After she was 

observed with her head on the table, she was sent home by her 

supervisor.  She had been present on the jobsite about an hour. 

 49.  Petitioner called in on August 21, 2004, at midnight 

(an hour after she was due to report for her shift), to say she 

had just awakened, was in a lot of pain, and would not be 
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reporting to work.  Petitioner did not follow proper procedures 

in reporting this absence.  (See Findings of Fact 16-18.) 

 50.  Petitioner's regular days off work fell on August 22, 

and 23, 2004.   

51.  On August 24, 2004, Petitioner still did not report to 

work and did not call the facility, as required by Respondent’s 

policies and procedures.   

 52.  On August 24, 2004, Assistant Superintendent Newman 

received a call from Julie Bumgardner of Covel, who wanted to be 

sure that the facility was accommodating Petitioner’s workers’ 

compensation shoulder injury with an appropriately restricted 

work assignment.  When Newman indicated that Petitioner 

continued to be absent due to drowsiness associated with her 

medication, Bumgardner advised Newman that the medications 

Petitioner was currently prescribed for her workers' 

compensation injury did not contain narcotics to make her drowsy 

and Petitioner should have returned to work on August 10, 2004, 

with the accommodation for her arm as previously stated. 

 53.  Bumgardner faxed Newman either an incomplete copy of 

the August 10, 2004, physician's order, which did not mention 

the four drugs which could have been making Petitioner dizzy or 

drowsy between August 10-19, 2004, but which did say to 

discontinue percoset, and/or a separate document showing that 

the narcotic percocet had been discontinued by the physician on 
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August 10, 2004, and which listed the other four drugs, but not 

their side effects.  (R-8).  As a result of this incomplete and 

therefore misleading information, Newman and Bumgardner 

concurred that any of Petitioner’s absences after August 10, 

2004, should be charged against Petitioner’s accrued sick and 

annual leave and should not be categorized as workers’ 

compensation leave.  

54.  Petitioner was credited with working eight hours on 

August 25 and eight hours on August 26, 2004. 

55.  On August 26, 2004, Newman wrote a memo to Petitioner 

advising her that effective Friday, September 10, 2004, 

Petitioner was being temporarily reassigned to the 7:00 a.m. to 

3:00 p.m. shift in Master Control.  The memo explained to 

Petitioner that Newman's purpose in this reassignment was to 

further accommodate Petitioner by assigning her to Master 

Control during the day shift when another employee, also 

assigned to this same station, could assist Petitioner if 

Petitioner needed assistance.  By writing the memo on August 26, 

and not making the assignment change effective until 

September 10, Newman intended to give the customary two weeks’ 

notice so that Petitioner could arrange her personal life to fit 

the change of shift.  When she wrote this memo, Newman should 

have, but did not, realize that Petitioner was taking morning 

classes. 
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56.  When she received this memo on August 26, 2004, 

Petitioner believed that she was entitled to never be reassigned 

to a shift that did not accommodate her college classes.  She 

refused to sign, acknowledging receipt of the memo.  Petitioner 

wrote the following on the bottom of Newman’s memo: 

I am confused about this letter because 
of the last letter I received from D.S. 
Bessette.  I cannot sign this at this time.  
You must have me confused with SJDO L. 
Green.  She’s the one with the shift 
ch[ange].(R-10) 

 
 57.  In her routine review of employee timesheets, Newman 

had noted that Petitioner had not signed her timesheet covering 

August 13, 2004, through August 26, 2004, and that Petitioner 

had claimed “leave without pay: code 60”, signifying that she 

expected to receive workers’ compensation disability pay and not 

be docked any sick or annual leave for that period of time. 

58.  On August 27, 2004, Newman issued a memo to 

Petitioner's immediate supervisor, Wilcox, requesting that 

Wilcox address with Petitioner the incorrect coding Petitioner 

had written into her timesheet covering the dates of August 13, 

through August 26, 2004.  (P-33). 

59.  Ms. Newman also wrote across Petitioner’s first 

timesheet (see Finding of Fact 57), in red ink, advising 

Petitioner: 

Ms. Francis you need to recode your 
leave to 52-sick and resubmit w/ signature.  
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According to your doctor’s note you should 
have assumed work duties on the 10th of 
August.  (R-12) 

 
60.  Workers’ compensation pay does not begin until a 

specified time after the compensable accident.  Many employers, 

including this one, have an elaborate system in place to pay an 

employee full salary and adjust leave categories of accrued sick 

and annual leave to make up the difference between the workers’ 

compensation rate and the regular pay rate, instead of paying 

the employee just the lesser amount permitted by the workers’ 

compensation statute.  However, neither of those considerations 

was afoot here.  Here, despite Newman’s testimony as to “the 

first 40 hours of workers’ compensation coverage,” the exhibits 

clearly reveal that Newman was attempting to get Petitioner to 

use her accrued sick leave to cover any time she had been absent 

from work after August 10, 2004.  Because of her conversation 

with, and the incomplete materials supplied by, Bumgardner, 

Newman believed this was the correct way to code Petitioner’s 

timesheet. (See Findings of Fact 49-53.) 

 61.  When she received Newman’s August 27, 2004, memo to 

Wilcox, that same day, Petitioner responded to it by writing a 

note on the bottom in which she stated that she was not going to 

use sick leave; that she had permission from Parkins for her 

August 10-19, absence; that she was on four different “meds”; 

that her arm became swollen when she did come in on August 19; 
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and again that she would not use sick time for an on-the-job 

injury that Newman refused to accommodate.  Petitioner then 

finished with  

I am so sick and tired of the inconsistency 
and lack of communication among the 
management team. . . . You all need to stop 
this please.  (P-33) 
 

 62.  Petitioner’s adamant and belligerent attitude did not 

sit well with Newman who, based on the information provided by 

Bumgardner, believed she was just doing her duty. 

 63.  On September 2, 2004, Newman came in at 6:00 a.m. to 

talk to Petitioner before Petitioner went off her shift at 7:00 

a.m.  Petitioner insisted on being confrontational with Newman 

in front of staff, instead of coming to Newman’s office as 

Newman requested.  Petitioner adamantly refused to change the 

first timesheet or to sign it.  (R-14).  She stated to Newman 

that she had relied on Parkins’ oral authorization to be on 

workers’ compensation leave from August 10, to August 19, 2004.  

She later submitted a new, typed timesheet, still claiming “Code 

60-workers’ comp. disability” for each of her scheduled work 

days between August 13, and 24.  This version she signed.  (R-

13). 

 64.  Newman caught up to Petitioner as Petitioner was 

checking out at the time clock on September 2, 2004; handed her 

a copy of the August 26, 2004, memo (see Finding of Fact 55); 
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and inquired if Petitioner would be reporting as previously 

ordered to the 7:00 a.m. to 3:00 p.m. shift on September 10, 

2004.  Petitioner stated she could not make the change due to 

her babysitter and previous registration for college classes.  

She continued to rely on Parkins’ oral authorization for August 

10-19, and apparently expected workers’ compensation 

considerations for her absences after August 19, 2004, as well.  

(R-14). 

65.  Newman never received corrected timesheets from 

Petitioner, despite explaining the situation to someone from 

Petitioner’s union who telephoned Newman and offered to act as 

an informal intermediary. 

66.  Finally, in order to get Petitioner paid on time, 

either Newman or Parkins filled out a timesheet covering 

August 13 through August 26, 2004, and signed for her.  

Petitioner ultimately was charged sick leave from August 10-20, 

2004, and was declared absent without authorization for August 

21 and 24, when she had not followed the prescribed procedures 

for an authorized absence.  (See Findings of Fact 49 and 51.)  

This meant that Parkins had retroactively withdrawn his oral 

authorization for Petitioner to take workers’ compensation leave 

for August 10 through August 19/20, and that Respondent viewed 

Petitioner’s absences on August 21 and 24 as unexcused.  
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67.  From the way this case was presented, it is difficult, 

if not impossible, to pinpoint when Petitioner did, and did not, 

report for duty after August 26, 2004.  For instance, Petitioner 

insisted that she was not scheduled for duty on September 3, 

2004, because that was the date of Hurricane Frances.  She also 

claimed she could not work on September 3, 2004, because that 

was a day on which lack of accommodation the night before had 

caused her arm to swell. (See Finding of Fact 68.)  Parkins 

confirmed that he did not schedule any “light duty” officers, of 

which Petitioner was one, for duty during Hurricane Frances, but 

he did not know the date of Hurricane Frances.  Another witness 

thought Hurricane Frances had occurred in August 2004.  If 

Hurricane Frances occurred on August 3, 2004, instead of 

September 3, 2004, then all such testimony is irrelevant because 

Petitioner's arm was not injured until August 4, 2004.  There is 

documentation and testimony from Newman and Petitioner that 

Petitioner worked September 2, rolling into September 3, 2004.  

(See Finding of Fact 68.)  Other dates Petitioner worked are 

equally confused or obscure, but Petitioner claims she worked 

August 25-28; was off on August 29-30; and contradicts herself 

that she was, or was not, scheduled to work on August 31, 2004; 

and was, or was not, scheduled to work on September 3, 2004.  

(See, infra.)   
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68.  However, both Petitioner and Edmond agree that on 

September 2, 2004, Edmond assigned Petitioner to a regular duty 

post.  Edmond claims the assignment was a pure mistake on her 

part.  Petitioner complained, via a 6:05 a.m. September 3, 2004, 

e-mail to Bessette, Newman, and Parkins, that her arm was 

swollen because of Edmond’s mis-assignment.  (R-18).  

Petitioner’s e-mail also asserted that the Employer was not 

accommodating her work restrictions from her workers’ 

compensation doctor and that she was unable to come in to work 

that night due to her swollen arm.   

69.  On September 3, 2004, at 11:35 a.m., about five-and-a- 

half hours after Petitioner’s complaint about Edmond’s 

assignment of her to regular duty on the 11:00 p.m September 2, 

to 7:00 a.m., September 3, 2004, shift, Edmond provided Bessette 

with a written statement, via e-mail, relating that on July 22, 

2004, Petitioner threatened to "take her [Edmond] down."   

70.  Edmond testified that shortly after receiving Perry’s 

June 25, 2004, counseling memo, Petitioner had called Edmond 

into a courtyard area at the facility to discuss her tardiness 

and her belief that management was tracking her tardiness.  

Respondent had always tracked its employees’ tardiness but had 

recently added a new method of keeping track.  Petitioner 

referred to management’s tracking of her tardiness as 

"foolishness."  Petitioner told Edmond not to engage in such 
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behavior or Petitioner would “take her down" with the rest of 

management.  Edmond claims to have acknowledged the incident to 

her immediate supervisor, Wilcox, on the same night it occurred.  

Wilcox was not called to corroborate Edmond’s testimony, and 

Edmond did not memorialize the event in writing until 

September 3, 2004, when she felt her job was being threatened by 

Petitioner’s September 2, 2004, memo of complaint.  (See Finding 

of Fact 68.) 

71.  Edmond testified that she also notified Bessette on 

September 3, 2004, about the July 22, incident because she 

believed that Petitioner was using codeine on the job.  There is 

insufficient credible evidence to substantiate Edmond's 

testimony about codeine.   

72.  It is more likely that Edmond related the story about 

July 22, 2004, to Bessette in retaliation for Petitioner's 

complaining that her workers’ compensation injury was not being 

accommodated by Edmond.  The fact that Edmond also kept the 

July 22, 2004, incident to herself for six weeks renders the 

truth of her whole testimony suspect.  However, that does not 

mean that Edmond's superiors had reason to disbelieve her 

September 3, 2004, accusation. 

73.  Since August 24, 2004, Parkins and Newman, in reliance 

on Bumgardner, believed that Petitioner was using a narcotic 

drug (percocet) which her doctor had told her to discontinue on 
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August 10, 2004.  They were unaware that some of the other drugs 

legitimately prescribed by Petitioner’s authorized workers’ 

compensation physician might have caused the drowsiness and 

dizziness that had kept Petitioner from reporting for work 

between August 10 and August 19, 2004, and sporadically 

thereafter.  (See Finding of Fact 53.) 

74.  After Julie Bumgardner’s mis-information had been 

received on August 24, 2004, and continuing onward, 

Superintendent Bessette received reports from Newman, Parkins, 

and Edmond about Petitioner’s tardiness problems.  It is not 

clear what instances of tardiness besides those occurring after 

August 10, 2004, were actually reported to Bessette.  It is 

probable that both Newman and Parkins had an overall impression 

that Petitioner had frequently been tardy over the whole period 

of her employment at ARJDC, and it is possible, but not proven, 

that the rescinded Perry counseling memo (see Findings of Fact 

23-27) was remembered or utilized.  However, tardiness was only 

part of Bessette’s considerations.  Bessette was also apprised 

of Petitioner's incorrectly coded timesheets and adamant 

attitude that she would not use sick leave to cover time off.  

Petitioner’s belligerency toward Newman and her attitude that 

everyone was “out to get her” aggravated the situation.  

Bessette considered Petitioner's refusal of Newman’s direct 

order to correct her timesheets to be insubordination.  Parkins 
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and Newman believed, however erroneously, that Petitioner was 

taking the narcotic percocet, contrary to her doctor’s 

instructions.  Parkins may also have believed and resented that 

his oral authorization to Petitioner for leave August 10-19, had 

been obtained by fraud.  The report to Bessette of a threat 

against Edmond was the last straw.   

75.  Upon the mounting objections to Petitioner’s job 

performance, and based on a consensus of Newman, Parkins, and 

herself, Bessette determined that discipline was appropriate and 

requested authorization from her superiors to terminate 

Petitioner, which they granted.  Petitioner was terminated by a 

September 8, 2004, letter, effective that date, stating that her 

termination was because of  

. . . your failure to satisfactorily 
complete your probationary period . . . .  
(P-9)  

 
 76.  Petitioner proved that ARJDC SJDO Genevieve Hazelip 

(Caucasian female), Respondent’s employee since 2000, was 

disciplined in the position of SJDO on one occasion in January 

2005, after Petitioner was terminated.  This was an oral 

reprimand for “a conversation with racial undertones, regardless 

of intention".  (R-15).  The oral reprimand of Hazelip was only 

stage one of the Employer’s three-stage progressive disciplinary 

system, which could lead to termination of a permanent employee 

at the third step.  If Hazelip was on probation in her SJDO 
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position, the Employer did not have to go through the three 

steps to terminate her, but it was not proven that Hazelip was 

on probation when she received the oral reprimand.  Petitioner 

also proved that Hazelip was disciplined on two other occasions 

but was unable to establish whether these disciplinary actions 

occurred while Hazelip was a JDO or an SJDO or what level of 

discipline was imposed either time.   

 77.  At hearing, Petitioner claimed that Caucasian officers 

at ARJDC regularly got weekends and other coveted days off and 

Negro officers did not.  She submitted nothing to substantiate 

this allegation, but admitted that there were more Negro 

officers than Caucasian officers and that she had never 

complained about the shift assignments because she was not 

dissatisfied with her own days off.  It also may be reasonably 

inferred that Petitioner was not privy to any requests by other 

officers, Caucasian or Negro, for what shifts or days they 

wanted to work.   

CONCLUSIONS OF LAW 

78.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.57(1), 120.569, and 760.11, Florida 

Statutes.  This forum is without jurisdiction to dispose of any 

other claims Petitioner has lodged, including but not limited to 

an appeal from, or a dispute concerning, an alleged 
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misapplication of Florida’s career service rules.   Although 

cases decided under Title VII of the Federal Civil Rights Act 

may be instructive as to how Florida’s Chapter 760, is to be 

interpreted, this forum has no jurisdiction of Title VII claims, 

either.  Petitioner’s assertion that the EEOC returned a 

Determination of Reasonable Cause in her favor was not proven, 

but even if it had been proven, that Determination would not be 

controlling of this action in this forum.  Petitioner's 

assertion that the Unemployment Compensation process found her 

to have committed no “misconduct,” is also irrelevant and non-

binding on this forum, for the same reasons.   

79.  It is conceivable, but not concluded, that an employer 

may be entirely correct, pursuant to the State of Florida career 

service rules, in dismissing a probationary employee with, or 

without, cause during that employee’s 12 months’ probationary 

period, and still be guilty of discrimination in one or more of 

the categories of discrimination prohibited under Chapter 760, 

Florida Statutes.4/  Again, it is conceivable, but not concluded, 

that an employer may also be entirely correct in its procedures, 

pursuant to Chapter 440, “The Florida Workers’ Compensation 

Act”, and still be guilty of discrimination in one or more of 

the categories charged pursuant to Chapter 760, Florida 

Statutes.5/  Moreover, it is conceivable, but not concluded, that 

an employer may comply with all collective bargaining and 
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statutory grievance procedures and still be guilty of 

discrimination in one or more categories covered by Chapter 760, 

Florida Statutes.  Therefore, just as this case, before this 

forum, can only resolve the issues pertinent to Chapter 760, 

Florida Statutes, neither this case, nor this forum, is 

compelled to give deference to how the case was, or might be, 

decided under the career service rules, Chapter 110, Chapter 

440, or a collective bargaining contract subject to review by 

the Public Employees Relations Commission. 

80.  This case, in this forum, can only resolve those 

issues appropriate to Chapter 760, Florida Statutes.   

81.  Synopsized, Petitioner’s Chapter 760, charges herein 

are that she experienced discrimination by sexual harassment, in 

that Bruce Perry made sexual comments to her, put his hands on 

her, and rubbed his privates in her presence, and this problem 

was not addressed by management; that after she reported Perry 

to Acting Superintendent Parkins, Perry retaliated by giving her 

a counseling memo for being tardy; that her grievance(s) against 

the counseling memo were not addressed; and that she was 

terminated, although she had no write-ups in her file except for 

what she terms, “one that was rescinded,” while Caucasian 

employee-comparators, with worse behavior and more write-ups, 

were not terminated; that Parkins retaliated against her for 

grieving a prior rating and for grieving Perry's counseling memo 
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and/or the sexual harassment; that Caucasians received overall 

more favorable treatment than Negroes; and that her military 

injury was not accommodated.  Petitioner did not timely raise 

any allegation of discrimination against her status as a college 

student, but in an abundance of caution, it is here concluded 

that status as a college student is not a protected class under 

Chapter 760, Florida Statutes. 

82.  Herein, Petitioner bears the duty to go forward and 

the burden to establish a prima facie case.  It is concluded 

that Petitioner, as a Negro female, has established one element 

of a prima facie case in respect to most of her allegations, 

because she falls into two protected classes (race and sex) for 

which Chapter 760, provides protection.  See § 760.10(1)(a), 

Fla. Stat.  Otherwise, she has largely not made a prima facie 

case, nor otherwise borne her ultimate burden of proof and 

persuasion. 

83.  To establish a hostile-environment sexual harassment 

claim, an employee must show:  (1) that she belongs to a 

protected group; (2) she has been subject to unwelcome sexual 

harassment, such as sexual advances, requests for sexual favors, 

and other conduct of a sexual nature; (3) that the harassment 

was based on the sex of the employee; (4) that the harassment 

was sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abusive 
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working environment; and (5) that there is a basis for holding 

the employer liable.  Mendoza v. Borden, Inc., 195 F.3d 1238 

(11th Cir. 1999).  “Establishing that harassing conduct was 

sufficiently severe or pervasive to alter an employee’s terms or 

conditions of employment includes a subjective and an objective 

component.”  Mendoza v. Borden, Inc., supra at 1246.  As to the 

subjective component, the employee must “subjectively perceive” 

the harassing behavior as being sufficiently severe or pervasive 

to alter the terms or conditions of her employment.  As to the 

objective component, the work environment must be one that a 

reasonable person would find hostile or abusive, judged from the 

perspective of a reasonable person in the employee's position 

considering all of the circumstances.  The four factors for 

making a determination of this hostility/abusive factor are “(1) 

the frequency of the conduct; (2) the severity of the conduct; 

(3) whether the conduct is physically threatening or 

humiliating, or a mere offensive utterance; and (4) whether the 

conduct unreasonably interferes with the employee’s job 

performance.”  Mendoza v. Borden, Inc., supra.  Courts have held 

that generally speaking, offhand comments and isolated incidents 

(unless extremely serious) do not change the terms and 

conditions of employment.  Faragher v. City of Boca Raton, 524 

U.S. 775 (1998).   
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84.  Petitioner did not raise any claim of sexual 

harassment by Perry until after she was terminated.  Her 

credibility is diminished now, by her failure to have raised the 

sexual harassment issue on numerous occasions in 2004, when she 

had the opportunity to raise it.  Perry refuted Petitioner's 

allegations when he testified at hearing, thereby creating an 

equipoise of testimony from the two principals involved.  

Moreover, Petitioner's allegations that she reported Perry's 

behavior to Assistant Superintendent Parkins were refuted by 

Parkins.  At hearing, Petitioner contended she contemporaneously 

told other co-workers and middle level supervisors about the 

alleged sexual harassment by Perry, but she failed to offer the 

testimony of these persons as corroboration at hearing.  

Management investigators at several levels testified that they 

tried to find out what was bothering Petitioner, and she would 

not cooperate, even to the extent of telling them anything more 

than that Parkins was retaliating against her.  Since Petitioner 

seems to have saved every other piece of paper that could affect 

her case, the fact that she presented no paper trail to 

establish that she contemporaneously reported sexual harassment 

due to Perry’s actions speaks volumes to the effect that the 

sexual harassment charge was more of a “litigation after-

thought,” than a contemporaneous condition of Petitioner's 

employment.  Also, Petitioner has failed to demonstrate that the 
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Employer was ever made aware of any sexual harassment problem so 

that it could take corrective steps.  Where, as here, an 

employer has a system in place for reporting such improper 

behavior of managers, and the harassed employee does not report 

it, the Employer is usually excused from liability.    

85.  Finally, even Petitioner admitted that, for whatever 

reason, Parkins moved Perry away from her and then to another 

shift, and it appears that a transfer of Perry ended any 

interaction between Petitioner and Perry.  Assuming that 

Petitioner had established a prima facie case of a hostile work 

environment, she still needed to establish that the employer 

knew, or should have known, of the existence of continuing 

harassment and failed to take prompt action to end that 

harassment.  Burlington Industries, Inc. v. Ellerth, 524 U.S. 

742 (1998); Breda v. Wolf Camera & Video, 222 F.3d 886 (11th 

Cir. 2000).  Therefore, even if a prima facie case of sexual 

harassment had been established by accepting Petitioner's 

testimony over that of both Perry and Parkins, which it has not, 

this employer acted appropriately to avoid a hostile work 

environment by removing Perry from Petitioner's shift.  See 

cases cited supra, especially Mendoza v. Borden, Inc.  An 

employer cannot be held liable for an unlawful employment act 

where it has taken prompt and appropriate remedial action once 

it knows, or reasonably should have known, of the alleged 
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harassment.  Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269 

(11th Cir. 2002).   

86.  Petitioner’s claim that Perry retaliated against her 

reporting his sexual harassment of her to Parkins by unfairly 

writing her up for coming to work late also fails for all the 

foregoing reasons.  The testimony of Parkins, Newman, Perry, and 

Edmond is to the effect that Petitioner was frequently tardy, 

but on the one occasion Perry wrote her up for tardiness, 

Petitioner established that she was not tardy on the only two 

days he named.  Perry’s memo of counseling represented no 

disciplinary threat to Petitioner when it was made, and even so, 

it was rescinded.   

87.  To establish a prima facie case of retaliation, 

Petitioner must prove that: (1) she participated in a protected  

activity (making the sexual discrimination complaint); (2) she 

suffered an adverse employment action; and (3) there is a causal 

connection between her participation in the protected activity 

and the adverse employment decision.  Gupta v. Florida Bd. Of 

Regents, 212 F.3d 587 (11th Cir. 2000).  Even assuming that she 

reported Perry’s behavior to Parkins, Petitioner could not 

satisfy the third prima facie element, because the counseling 

memo was rescinded.  “A non-threatening written reprimand, which 

is later removed from an employee’s personnel file, is not an 

adverse employment action.”  Fowler v. Sunrise Carpet 
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Industries, Inc., 911 F. Supp. 1560 (N.D. Ga. 1996) citing Coney 

v. Dep’t of Human Resources of State of Georgia, 787 F. Supp. 

1434 (M. D. Ga. 1992).  See also Fortner v. Kansas, 934 F. Supp. 

1252, 1267 (D. Kan. 1996).  The fact that Perry's counseling 

memo was rescinded by a second memo signed by Perry and that 

both memos were retained in Petitioner's personnel file would 

seem to be sufficient, pursuant to this case law.  Cf. 

Conclusion of Law 97, for any peripheral effect of this 

counseling memo. 

88.  Petitioner’s allegation that she is the victim of 

racial discrimination because Caucasian officers who engaged in 

worse behavior than she engaged in were not dismissed, whereas 

Petitioner was dismissed, also does not meet the prima facie 

threshold.  Petitioner demonstrated that one Caucasian female 

officer (Hazeslip) of equal rank to her own (SJDO), received an 

oral reprimand, the first step in progressive discipline.  She 

did not establish that this officer was still on probation as 

either a JDO or as an SJDO at the time of this discipline.  She 

further established that the same Caucasian female officer was 

twice disciplined for other offenses, but she did not 

demonstrate the type of discipline received by Hazeslip, or that 

those other two offenses and the discipline in response to those 

offenses occurred while the Caucasian officer was a JDO or an 

SJDO or that they occurred while Hazeslip was still on probation 
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in either rank.  More importantly, Petitioner did not establish 

that the offenses for which SJDO Hazeslip was disciplined were 

similar to the reasons for which Petitioner was terminated.  No 

prima facie case of racial discrimination was established upon 

this evidence.  In evaluating whether a petitioner has 

identified a similarly situated employee, the comparator's 

misconduct must be “nearly identical” to her own so that courts 

will not second-guess employers’ reasonable decisions and 

“confuse apples with oranges.”   Silvera v. Orange County Sch. 

Bd., 244 F.3d 1253 (11th Cir. 2001). 

89.  With regard to Petitioner’s more general allegation 

that work assignments were inequitably assigned between Negro 

and Caucasian employees, there simply is no evidence from which 

such a conclusion can be reached.  Petitioner claimed that 

Caucasian officers at ARJDC were given the weekends off, while 

Negro officers were required to work weekends, but she did not 

provide the names of Negro officers who worked weekends and the 

dates they worked, or the names of Caucasian officers and the 

dates they worked.  All other witnesses questioned about this 

matter denied that such a practice occurred.  Given that the 

majority of officers were Negro and that no complaints by 

Petitioner or anyone else were documented, the prima facie case 

threshold for racial discrimination has not been met. 
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90.  In order to establish a prima facie case of handicap 

discrimination, Petitioner must establish (1) that she has a 

disability; (2) that she is a "qualified individual," which is 

to say that she is able to perform the essential functions of 

the employment she holds, with or without accommodation; and (3) 

that the employer unlawfully discriminated against her because 

of her disability.  Hilburn v. Murata Electronics of North 

America, Inc., 181 F.3d 1220 (11th Cir. 1999); Gordon v. E.L. 

Hannin & Assoc. Inc., 100 F.3d 907 (11th Cir. 1999). 

91.  Petitioner alleged that she experienced handicap 

discrimination when she requested larger uniform pants to 

accommodate a knee brace worn for a knee injury incurred while 

she was in the military.  She proved that she had a military 

injury with a 30 percent disability, and she established that 

her superiors knew she was a veteran; but she did not establish 

that she had made her superiors aware of her veteran’s 

disability rating.  She also did not prove that she made her 

superiors aware in any reasonable way of her need for larger 

uniform pants.  All witnesses who testified indicated that they 

had no knowledge of any problem with Petitioner's knee or pants  

They clearly did not perceive her as handicapped.  Petitioner’s 

testimony that she requested an accommodation of bigger uniform 

pants from Parkins was denied by Parkins, who testified that he 

had no knowledge Petitioner suffered from a knee injury and was 
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unaware of any request on her part for larger pants.  In an 

effort to refute Parkins, Petitioner produced a July 21, 2004, 

medical report showing that she needed to wear a knee brace and 

her note to Parkins on that report requesting the pants.  She 

had slipped this item under his door, despite being told he 

would not be in that day.  Assuming, but not ruling, that 

Petitioner clearly expressed herself to Parkins by this method 

on July 21, 2004, the facts that her doctor’s note was dated 

July 21, that she did not raise the handicap/pants issue at the 

meeting on July 30, that she was injured on August 4, and that 

she remained out of the facility for most of the time thereafter 

until she was terminated on September 8, 2004, render the 

Employer’s failure to accommodate her knee condition with bigger 

uniform pants between July 21, and September 8, 2004, 

reasonable, under the circumstances. 

92.  Because Petitioner was a probationary employee in her 

promotional position of SJDO, Respondent could, pursuant to a 

career service rule, terminate Petitioner at any time for cause 

or no cause.  See  § 110.213, Fla. Stat. and Fla. Admin. Code R. 

60L-33.003(2)(d)1.  Petitioner's legal theory that by reading 

Sections 110.213(1) and 110.2135, Florida Statutes, together, 

there would be no new probation period upon promotion for any 

employee, and particularly not for veterans, is rejected.  

However, simply complying with career service rules does not 
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absolve Respondent from charges of discrimination, and 

Respondent's reasons for terminating Petitioner must be examined 

in light of her charge of retaliation. 

93.  This brings us to an analysis of whether or not 

Respondent Employer’s reasons for termination of Petitioner on 

September 8, 2004, constituted retaliation for her filing the 

untimely grievance against Singleton’s rating or retaliation for 

her alleged sexual harassment complaint against Perry and/or her 

proven grievance against Perry for his counseling memo on 

tardiness.   

94.  The untimely grievance against Singleton’s rating and 

the grievance against Perry’s counseling memo are both minor in 

nature and so remote in time from Petitioner’s termination, that 

no nexus between or among them can be logically drawn.  

Moreover, Bessette allowed Petitioner to rescind her resignation 

after the Singleton grievance.  Bessette's action militates 

against there being any plan to retaliate against Petitioner on 

the basis of her complaint about Singleton's rating.6/  

Furthermore, it was apparently Parkins who caused Perry’s 

counseling memo to be rescinded and who reassigned Perry to 

another shift.  Even after Petitioner accused Parkins of 

retaliating against her for an unspecified reason at the 

July 30, 2004 investigator’s meeting, Parkins took Petitioner at 

her word on August 10, 2004, by telling her to stay at home 
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until her medicines permitted her to drive or the doctor changed 

them.  This scenario also does not have the ring of retaliation 

by Parkins, either for Petitioner grieving the Singleton matter, 

grieving the Perry memo, reporting sexual harassment by Perry, 

or accusing Parkins of retaliation for an unspecified reason.   

95.  Respondent's decision to terminate Petitioner also did 

not occur until more than a month after the July 30, 2004, 

meeting.  In reaching the group decision to terminate Petitioner 

for tardiness, absenteeism, and refusing to amend her timesheet 

during that interim period, Bessette, Newman, and Parkins had 

formed some negative opinions of Petitioner on the basis of 

incomplete, and thus erroneous, information provided by the 

workers’ compensation carrier through Brumgardner.   

96.  As a result of this mis-information about drug use, 

Parkins could have believed that Petitioner had lied to him on 

August 10, and for that reason retroactively withdrawn his 

permission for her to use workers’ compensation leave August 10-

19, 2004.  Bessette, Parkins, and Newman also formed a negative 

opinion of Petitioner on the basis of Edmond’s report that 

Petitioner had threatened her, which report may or may not have 

been true.  However, even if Edmond was retaliating against 

Petitioner’s September 3, 2004, e-mail complaint of a failure to 

accommodate her workers’ compensation injury, Edmond was not the 

one who made the decision to terminate Petitioner, and Bessette, 
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Parkins, and Newman had no reason to doubt Edmond’s veracity or 

motivation at the time they considered her report.  It is also 

possible, but not proven, that Petitioner’s complaint of 

retaliation at the July 30, 2004, meeting with the outside 

investigator played some part in the supervisors’ thinking, but 

based on their attempts to work with Petitioner concerning her 

workers’ compensation injury restrictions, including Parkins’ 

readiness to accept Petitioner's word and grant her leave over 

the phone on August 10, Newman’s attempts to accommodate the 

medical restrictions on use of Petitioner's arm, and all the 

attempts to ensure Petitioner got a paycheck on time, any 

retaliation component on the basis of a prior complaint or 

grievance Petitioner had made was non-existent or de minimus.   

97.  It is also possible that, given Edmond’s memo about 

being threatened, Bessette’s, Parkins’ and Newman’s memories 

peripherally picked up Perry’s rescinded counseling memo or 

picked up other past experiences all supervisors had experienced 

with Petitioner’s tardiness prior to the period of August 4, to 

September 3, 2004, but again, if these matters were considered 

at all, they were a de minimus consideration for terminating 

Petitioner in September 2004. 

98.  Petitioner expressed concern that people suspected her 

of misusing her prescribed medications, but the credible 

evidence does not support that Petitioner misused any type of 
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medication.  It also does not support that she was terminated 

for that reason.  Petitioner was terminated because of her 

failure to report to work on August 21 and 24 and for failing to 

call in timely on several occasions, in accord with the 

Respondent’s policies and procedures; because of her tardy 

arrivals on other days; because of her refusal to change her 

timesheet in response to a direct order of a superior; because 

she acted out when Newman tried to counsel her about timesheets 

and a shift change in August; and because her superiors believed 

she had threatened another officer.   

99.  Her superiors could have listed all these reasons as 

termination "for cause" in Petitioner's termination letter, but 

by only stating therein that Petitioner had not successfully 

completed her probationary period as an SJDO, they left open the 

door to her being hired in a JDO position when one opens up.  At 

the time of her dismissal, Petitioner’s status was 

"probationary" by virtue of her February 2004, promotion from 

the position of JDO into the position of SJDO.  However, upon 

the evidence as a whole, including the wording of her 

termination letter, there appears to be no impediment to her 

being rehired when a JDO position opens up, or to her proceeding 

up the promotion ladder again.  She retains her permanent career 

service status in the JDO position. 
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100.  Once Petitioner establishes a prima facie case, the 

burden then shifts to the Respondent to show that the employment 

decision was motivated by legitimate, non-discriminatory 

reasons.  McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); 

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 

(1981).  If the Respondent articulates some legitimate, 

nondiscriminatory reason for the adverse employment action, then 

the employee must be given the chance to demonstrate that 

Respondent’s reason is pretextual, i.e., that it is “not the 

true reason for the employment decision.”  Texas Dept. of 

Community Affairs v. Burdine, supra.  Assuming arguendo, but not 

ruling, that Petitioner has established a prima facie case of 

retaliation herein, she has not proven that the reasons offered 

by the Employer for its termination action were merely 

pretextual, and therefore she has not carried her burden of 

ultimate persuasion.   

101.  In closing, it is worth mentioning that Respondent 

may be susceptible to some repercussions under Chapter 440, for 

not further accommodating Petitioner's workers' compensation 

shoulder injury in September 2004, but that injury was never 

shown to constitute a “handicap” as contemplated under Chapter 

760, Florida Statutes, or under the similar federal legislation.  

In the context of Chapter 760, Florida Statutes, and similar 

federal legislation, temporary and non-chronic impairments of 
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short duration with little or no long-term or permanent impact 

are not protected "handicaps."   

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations  

enter a final order dismissing the Charge of Discrimination and 

Petition for Relief. 

DONE AND ENTERED this 1st day of September, 2006, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of September, 2006. 

 
 

ENDNOTES 
 
1/  The Transcript contains phonetic spellings.  Its table of 
contents and the references to exhibits thereon is also 
perplexing.  However, the body of the Transcript with regard to 
which exhibits were, and were not, admitted appears to be 
accurate.  It should also be noted that many exhibits marked for 
identification were never offered in evidence; many exhibits 
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admitted under a higher number are duplicates of items marked 
with lower numbers which were never offered; and on occasion, a 
party had admitted duplicates of other exhibits.  In all, 
Petitioner had admitted Exhibits P-9, 10, 11, 12, 13, 14, 15, 
17, 18, 24, 25, 26, 32, 33, 34, 35, 36, 37, 38, and 39.  In all, 
Respondent had admitted Exhibits R-2, 3, 4, 5, 7, 8, 10, 12, 13, 
14, 15, 16, 17, 18, 19, and 20.  For these reasons, and because 
the parties have each proposed facts directly contrary to one or 
more exhibits in evidence, the undersigned has adopted the 
unusual practice of including citations to exhibits in the text 
of this Recommended Order.  However, the undersigned has not 
deemed it necessary to also cite specific pages of the 
Transcript or the deposition (R-20). 
 
2/  It is possible, but unproven, that  there were two identical 
Perry memos covering the same dates of alleged tardiness (June 1 
and 25, 2004), but herein “they” are referred to as one memo.  
Only one such memo is in evidence.   
 
3/  Because her 11:00 p.m. to 7:00 a.m. shift spans the midnight 
hour when dates change, this date may have been August 20, 2004, 
and some other dates hereafter may be “off” by one day, either 
direction, due to the way in which various witnesses testified. 
 
4/  See Conclusion of Law 92. 
 
5/  For instance, Chapter 440 provides an incentive for 
employers to continue to accommodate an injured employee, 
because it may be cheaper to do so than to pay full workers' 
compensation disability benefits if, after testing the job 
market, the employee cannot obtain restricted employment (light-
duty) elsewhere, but Chapter 440 does not necessarily require 
the employer to continue to employ someone who cannot do his or 
her job.  Chapter 440 also provides a cause of action in Circuit 
Court for damages outside that Act if an injured employee can 
prove he was terminated because he filed a workers' compensation 
claim.  See also Conclusion of Law 99. 
 
6/  Since the complaint against the Singleton rating did not 
involve a protected activity under Chapter 760, retaliation 
therefor would not support this claim, anyway. 
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Florida Commission on Human Relations 
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Tallahassee, Florida  32301 
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6745 Northwest 14th Avenue 
Ocala, Florida  34475 
  
Mary Linville Atkins, Esquire 
Department of Juvenile Justice 
2737 Centerview Drive, Suite 312 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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Case No. 06-0320 

   
RECOMMENDED ORDER 

 
This cause came on for final hearing, as noticed, before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The hearing was conducted 

in Deland, Florida, on April 21, 2006.  The appearances were as 

follows: 

APPEARANCES 
 
 For Petitioner:  Julian J. Lawrence, pro se 
      Post Office Box 263225 
      Daytona Beach, Florida  32126 
 

For Respondent:  Taylor B. Smith, Esquire 
     The Kullman Firm 
     Court Square Tower 
     200 6th Street North, Suite 505 
     Columbus, Mississippi  39703-0827 
 
     Jennifer Robbins Guckert, Esquire 
     The Kullman Firm 
     1640 Lelia Drive, Suite 120 
     Jackson, Mississippi  39216 
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STATEMENT OF THE ISSUE 
 
 The issues to be resolved in this proceeding concern 

whether the Petitioner has been the victim of discrimination 

based upon his race and upon retaliation regarding his 

termination (lay-off) from employment with the Respondent and 

with regard to his allegation that he was denied overtime by the 

Respondent. 

PRELIMINARY STATEMENT 

 This cause arose upon the filing of a charge of 

discrimination and Petition for Relief by the Petitioner with 

the Florida Commission on Human Relations (Commission).  It is 

alleged that a discriminatory employment action occurred based 

upon race and retaliation.  The Petitioner charges that while 

employed at the Respondent's job sites he was subjected to a 

racial epithet by a white employee of a subcontractor of the 

Respondent.  He alleges that some few days later his foreman 

directed other employees of the Respondent to come in Saturday 

for overtime work, but that the Petitioner was not allowed such 

overtime.  The Petitioner also alleges that on or about May 6, 

2005, he was laid-off from work and alleges that he was 

discriminated against because of his race and in retaliation for 

opposing the racial comments made by the employee of the 

subcontractor of the Respondent.   
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Upon the filing of the Petition for Relief with the 

Commission, the Petition was referred to the Division of 

Administrative Hearings and the undersigned for conduct of a 

formal proceeding. 

 The cause came on for hearing as noticed.  At the hearing 

the Petitioner presented his own testimony and one exhibit which 

was admitted.  The Respondent presented the testimony of four 

witnesses and presented two exhibits.  The Respondent contends 

that the Petitioner has failed to state a prima facie case of 

either racial discrimination or retaliation but that, in any 

event, there are legitimate reasons for its actions with regard 

to the Petitioner and that there has been no showing of pretext. 

Upon conclusion of the proceeding a transcript thereof was 

obtained and the parties availed themselves of the right to 

submit Proposed Recommended Orders.  The Proposed Recommended 

Order have been considered in the rendition of this Recommended 

Order. 

FINDINGS OF FACT 

 1.  The Petitioner was a laborer and carpenter's helper for 

the Respondent, a construction company, at times pertinent to 

this case.  The two construction projects involved in this 

proceeding are known as the Oceans Grande Project, a 20-story 

high rise condominium in Daytona Beach Shores and the Salida Del 

Sol project in Daytona Beach Shores.  The first was commenced in 
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construction in January 2004, and the Salida project in December 

2004.  They are still ongoing.   

2.  Sometime in 2004 the Petitioner applied at the 

Respondent's Oceans Grande worksite asking for a wage rate of 

$14.00 per hour.  He filled out an application and left and had 

no more contact with the Respondent employer for two or three 

months.  He returned after that period of time and spoke with 

Grady Johnson, the project superintendent for the Respondent.  

He ultimately took a job at $12.00 per hour with the Respondent 

as a carpenter's helper/laborer.  He was thus employed initially 

at the Oceans Grande project.   

3.  The Petitioner was employed at that location from 

June 21, 2004 until early March 2005, when he was transferred to 

the Salida Del Sol project.  Prior to that transfer, in November 

2004, at the Oceans Grande site the Petitioner suffered an on- 

the-job injury.  He was provided medical care by the Respondent, 

and had been placed on light duty by his physician.   

4.  In early March 2005, the Oceans Grande project no 

longer had any light duty work available.  It was the 

understanding of the superintendent, Grady Johnson, that at all 

times after November 15, 2004, the Petitioner had been on light 

duty status.  He was aware of three specific letters that the 

company received from the physician.  The latest one, advising 

that the Petitioner must remain on light duty, was received in 
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March according to Mr. Johnson; however, rather than lay-off the 

Petitioner, the Respondent transferred the Petitioner to the 

Salida Del Sol project.  That project was just getting underway 

at that time and light duty work was available.  Two other 

employees were also transferred to that project.   

5.  Thus, the Petitioner's employment at Salida Del Sol 

consisted of light duty work.  Superintendent Getz of that 

project re-affirmed that the transfer to his project was because 

of a lack of a need for one such as the Petitioner on light duty 

at the Oceans Grande project, as well as the fact that his 

project at this time had light duty work.  The transfer to the 

Salida Del Sol project occurred on March 7, 2005. 

 6.  At the time of the Petitioner's transfer to the Salida 

job site there were only two Yates employees, including the 

Petitioner, who were employed there, aside from supervisory 

personnel.  On or about April 12, 2005, an employee of a 

subcontractor referred to the Petitioner with a racial slur, and 

made other unkind, argumentative comments toward him.  The 

Petitioner made no mention of it initially, but on the very next 

day was working in that area and realized that one of the female 

employees was quite angry because of her awareness of the 

racially derogatory comment that the subcontractor's employee 

had made toward the Petitioner.  This co-employee made a 
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complaint about the matter to Rick Getz, the project 

superintendent at the Salida job.   

7.  Mr. Getz immediately investigated the matter and 

confronted the employee of the subcontractor ("Dominick") and 

told him in no uncertain terms that such conduct was not to be 

tolerated on that job, regardless of whom he worked for.  

Subsequently Mr. Getz, along with the assistant project 

superintendent Rick Bilodeau, met with the subcontractor's 

employee, Dominick, as well as his employer and reiterated to 

both of them that this type of conduct would not be condoned and 

there would be no further incidents like this.  There were no 

more complaints thereafter by the Petitioner or any other 

employee of the Respondent.   

8.  In a conversation shortly after this meeting, 

Mr. Bilodeau informed the Petitioner that the matter had been 

resolved, at which point the Petitioner made a statement to the 

effect that he wanted to know the name and address of Dominick's 

employer because "my people like people with big mouths and lots 

of money."  In any event, the Respondent's action remedied the 

situation and stopped any further racially derogatory incidents. 

 9.  The Petitioner has also complained of being denied 

overtime.  This stems from Friday, April 29, 2005, when the 

Petitioner learned that the other two employees on his job site 

were going to work overtime the next day, Saturday.  He claims 
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he knew nothing about it and was not told by his employer and 

concluded therefore that he was denied overtime.  The 

Respondent, however, offered preponderant evidence that there 

was overtime available on Saturday April 30, 2005, and that no 

effort had been made to exclude the Petitioner.  Rather, 

overtime is voluntary and because of the small number of 

employees superintendent Getz had announced to all employees 

near the end of the workday on Friday that work was available 

for anyone who wanted to work on Saturday.  It was Mr. Getz's 

impression that this had been made known to the Petitioner, but 

if the Petitioner had not heard the announcement at a gathering 

at the end of the day, it was not through any intentional effort 

by the Respondent to exclude him from an overtime opportunity.  

This was confirmed by Assistant Superintendent Billodeau in his 

testimony to the effect that it was customary on the job site on 

Friday to announce to everyone congregated in the afternoon 

whether they were going to work on Saturday or not.  It was 

Billodeau's impression also that the Petitioner was present on 

that occasion.  So all employees were told as a group that there 

was work to be done on Saturday.  It is also true that numerous 

occasions had arisen on this and the Oceans Grande project in 

which the Petitioner was asked to work overtime but declined for 

various reasons, as the Petitioner himself has conceded. 
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 10.  Finally, the Petitioner complains concerning his lay- 

off from the Oceans Grande project on May 6, 2005.  In fact, 

efforts were made to avoid laying the Petitioner off, and to  

find him available work at the Salida project.  Additional 

efforts were also made to contact the Petitioner for re-call 

purposes even after he was laid-off from the Oceans Grande 

project.  This belies any intention on the part of the 

Respondent to retaliate against the Petitioner for complaining 

about the racial comment incident by denying him overtime or 

laying him off.   

11.  On May 2, 2005, the Salida Del Sol project had reached 

a stage in which there was very little work to do.  The project 

was waiting for a work permit and for the installation of a 

tower crane.  Therefore there was no work for a laborer, the 

Petitioner, or for the two carpenters, Felix Hernandez and 

Otillo Toledo.  Rather than lay them off, however, 

Superintendent Getz called the project Superintendent, 

Mr. Johnson, at the Oceans Grande project to see if there was 

any work for the three employees.  Mr. Johnson told him that he 

might have work for perhaps a week and therefore the Petitioner 

and the other two employees were transferred to the Oceans 

Grande project.  Both Hernandez and Toledo were skilled 

carpenters, as opposed to the Petitioner, who was a 

laborer/carpenter's helper.  When this transfer occurred it left 
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only two traffic control employees, who were females, at the 

Salida job site, along with the tower crane operator. 

 12.  On May 6, 2005, the Petitioner was laid-off from the 

Oceans Grande project.  There was simply no further work for a 

laborer at that job site so Mr. Mecker, the foreman, explained 

to the Petitioner why he was laid-off.  He also told him that 

the company might soon have another project starting known as 

the Halifax Landing project and that he might have work 

available there.   

13.  He told the Petitioner that he should remain in 

contact with the Oceans Grande project supervisory personnel in 

case a re-call came up because of additional work becoming 

available.  The Respondent also noted in the Petitioner's 

personnel file at the time of this "reduction in force" that the 

Petitioner was "recommended for re-hire."  Mr. Johnson also 

testified that as far as he was concerned the Petitioner was 

still eligible for re-hire and that he actually liked Julian 

Lawrence as a person and as an employee.   

14.  It is undisputed, however, that the Petitioner never 

contacted the Respondent and never made any inquiry as to 

additional work.  On occasion, Project Superintendent Johnson 

made efforts to call the Petitioner at the only phone number he 

had for him, regarding re-calling him for more work.  This was 

probably three to four weeks after the lay-off.  The fact that 
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the Respondent noted on the personnel record at the time of his 

lay-off that the Petitioner was recommended for re-hire belies 

any indication that the Petitioner was being retaliated against 

by the Respondent. 

 15.  It also significant that the decision-maker with 

regard to the lay-off was Grady Johnson.  The Petitioner 

maintains that he was laid-off in retaliation for complaining 

about the racial epithet incident involving "Dominick" at the 

Salida project.  Mr. Johnson however, was totally unaware of 

that incident at the time he made the decision to lay the 

Petitioner off.  Thus it was not possible that he did so as an 

act of retaliation.  Indeed the Petitioner himself did not 

complain regarding the racial comment incident, but rather 

learned of it from the female employee who had made the 

complaint to the Respondent's management.  Equally significant, 

no derogatory employment action was ever taken against the 

female employee who complained to the Respondent regarding the 

incident either. 

 16.  Project Superintendent Johnson established, based upon 

his 45 years experience in the construction industry, that it is 

important to understand how a construction project and company 

operates.  There are different steps and different stages.  

During these different steps and stages of a project different 

employees are required and then become un-needed at a later 
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stage of the project.  Many times much of the work at various 

stages is performed by subcontractors.  Additionally, it is 

important to acknowledge that not only was Mr. Johnson unaware 

of the "Dominick" incident, but when asked if the lay-off of the 

Petitioner was in any degree an effort, to retaliate, 

Mr. Johnson was very adamant in denying that.  He stated, "I've 

never done that in my life."  Indeed, the testimony shows that 

on at least two occasions the Respondent sought to find 

available work for the Petitioner rather than lay him off.  

Mr. Johnson established that the Petitioner's employment record 

was marked as "eligible for re-hire" and the Respondent's 

attempts to reach the Petitioner after the lay-off was because 

the Respondent was actively trying to effect an arrangement so 

that the Petitioner would have work at different times with the 

Respondent.  In Mr. Johnson's words, "We like Julian.  Julian is 

good guy.  There was no selection . . . we were trying to work 

it out where he could go to the other job, but that didn't work 

out." 

CONCLUSIONS OF LAW 

    17.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005). 

 18.  Section 760.10(1)(a), Florida Statutes (2005) provides 

that: 
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(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or fail or refuse to hire 
any individual or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges or employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

 19.  Section 760.10(7), Florida Statutes (2005), likewise 

provides that: 

It is an unlawful employment practice for an 
employer . . . to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice . . . 
 

 20.  The Florida Civil Rights Act, Chapter 760, Florida 

Statutes was patterned after Title VII of the Federal Civil 

Rights Act of 1964.  Florida courts have therefore used the same 

analysis when considering claims under the Florida Civil Rights 

Act as is used in decisions employed in resolving claims under 

the Federal Act.  See Harper v. Blockbuster Entertainment Corp., 

139 F.3d 1385, 1387 (11th Cir. 1998); Castleberry v. Chadbourne, 

Inc., 810 So. 2d 1028 (Fla. 1st DCA 2002). 

 21.  To the extent that the Petitioner might be attempting 

to establish a racially hostile work environment as underpinning 

to his claim, the Petitioner must establish that he belongs to a 

protected group, was subjected to unwelcome harassment, that the 
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harassment was based upon his race, that it was so severe and 

pervasive as to alter the terms and conditions of his employment 

and created a discriminatorily abusive working environment.  

Further, he must establish that there is a basis for holding the 

employer liable for that harassment.  Miller v. Kenworth of 

Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002).   

22.  In order to establish that harassment affected a 

condition of employment the Petitioner must show that the 

harassment was so severe or pervasive that it altered the 

interpersonal climate of the workplace, creating an objectively 

abusive and hostile atmosphere.  Gupta v. Florida Board of 

Regents, 212 F.3d 571, 582-83 (11th Cir. 2000).  Racial slurs, 

for instance, must be so "commonplace, overt and denigrating, 

that they create an atmosphere charged with racial hostility.”  

EEOC v. Beverages Canners, Inc., 897 F.2d 1067, 1068 (11th Cir. 

1990).   

23.  In deciding whether a hostile environment was created 

courts must look at the frequency of the discriminatory conduct, 

the severity of the conduct and whether the discriminatory 

conduct threatens or humiliates and whether it unreasonably 

interferes with the Petitioner's performance of his work.  

Gupta, supra.  "Simple teasing, off-hand comments, and isolated 

incidents, (unless extremely serious) will not amount to 

discriminatory changes in the terms and conditions of employment 
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in the above-referenced context."  Faragher v. City of Boca 

Raton, 524 U.S. 775, 778 (1998).  The protections of Title VII 

"do not extend to everything that makes an employee unhappy."  

Davis v. Town of Lake Park, 245 F.3d 1232, 1242 (11th Cir. 

2001).  Title VII is not designed to make federal courts "sit as 

a super-personnel department that re-examines an entity's 

business decisions."  Elrod v. Sears Roebuck and Co., 939 F.2d 

1466, 1470 (11th Cir. 1991).   

 24.  A prima facie case of race discrimination cannot be 

established on the theory of a racially hostile work environment 

because it has not been established by the Petitioner that the 

racial comment in question permeated the workplace.  The 

Petitioner alleges that he was called "nigger" and "dumb ass" on 

one occasion.  This is an isolated incident, and because it is 

isolated and because it was not condoned by the Respondent and 

it was uttered by a person who was not an employee of the 

Respondent, it does not rise to the requisite level of severity  

to term it an instance of racial harassment by the Respondent.  

The Petitioner has not alleged that he was subjected to 

harassment or discriminatory behavior at any other time, and his 

allegation that a racial slur was used on this one occasion does 

not establish "severe and pervasive" conduct under these 

circumstances.  It is important to note that although the 

provisions of Title VII prohibiting discrimination encompass 
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work place harassment, the Eleventh Circuit and other federal 

courts have cautioned that they are not a federal "civility 

code."  See Mendoza v. Borden, Inc., 195 F.3d 1238, 1245; (11th 

Cir. 1999) cert. den. 529 U.S. 1068 (2000); Meritor Savings Bank 

v. Benson, 477 U.S. 57, 67 (1986).  Moreover, not all workplace 

conduct that may be described as harassment affects a term, 

condition, or privilege of employment within the meaning of 

Title VII.  See also Canady v. Wal-Mart Stores, Inc., 440 F.3d 

1031 (8th Cir. 2006); reh. den. at 452 F.3d 1020 (8th Cir. May 

30, 2006). 

 25.  Thus, off-hand comments and isolated incidents are 

insufficient to establish a hostile work environment.  See 

Blevins v. Helig-Myers Corp., 52 F.2d 1337 (M.D. Ala. 1998).  

Even if the Petitioner's allegations were determined to be 

sufficiently severe and pervasive to state a claim, the 

undisputed evidence establishes that once the Respondent learned 

of the incident, it acted promptly, reasonably, and effectively 

to investigate, to remedy the issue and to prevent such from 

occurring again.  Thus the Respondent established the defense 

necessary to absolve it of liability with regard to that 

incident.  Walton v. Johnson and Johnson, 347 F.3d 1272, 1288 

(11th Cir. 2003). 
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Retaliation Claim 

 26.  In order to establish a prima facie case of 

retaliation a Petitioner must show (1) that he engaged in a 

statutorily protected expression or conduct, (2) that an adverse 

employment action has occurred, and (3) that there is a causal 

connection between the protected expression or conduct and the 

adverse employment action.  See Farley v. Nationwide Mutual 

Insurance Company, 197 F.3d 1322, 1336 (11th Cir. 1999).  The 

Petitioner must establish that his protected activity or conduct 

and the adverse employment action were related in some way.  He 

must show that the decision-maker, with regard to the adverse 

employment action alleged, was aware of the protected conduct 

engaged in by the Petitioner before taking the adverse 

employment action.  Once a prima facie case of discrimination 

based on retaliation has been established, the employer has an 

opportunity to articulate a legitimate, non-discriminatory 

reason for the adverse employment action.  Stewart v. Happy 

Herman's Cheshire Bridge, Inc., 117 F.3d 1278 (11th Cir. 1997).  

The Petitioner must "demonstrate that it will be able to 

establish at trial that the employer's proffered non-

discriminatory reasons are a pretextual ruse designed to mask 

retaliation."  Id.   

 27.  In order to prevail on a retaliation claim the 

plaintiff must establish that the employer was actually aware of 
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the protected expression or conduct at the time the adverse 

decision was made.  Clover v. Total Systems Services, Inc., 176 

F.3d 1346, 1354-56 (11th Cir. 1999); see also Sullivan v. 

National R.R. Passenger Corp., 175 F.3d 1056, 1060 (11th Cir. 

1999).  Brumgart v. Bell South Telecommunication, Inc., 231 F.3d 

791, 799 (11th Cir. 2000). 

 28.  In order to establish that there is a causal link 

between the conduct engaged in by a Petitioner and the adverse 

employment action the evidence must show that the employer's 

employment decision was motivated, in part at least, on 

knowledge of the protected activity engaged in by the 

Petitioner.  Grizzle v. Travelers Health Network, Inc., 14 F.3d 

261, 267 (5th Cir. 1994).  If this were not the case 

impermissible speculation could support a finding that a 

decision to terminate was causally connected to complaints a 

petitioner employee had made.  See Foster v. Solvay 

Pharmaceuticals, Inc., 160 Fed. Apps. 385, 389 (5th Cir. 2005).  

The Clover decision supra illustrates that temporal proximity 

between the protected conduct engaged in by the Petitioner and 

the adverse employment decision, is insufficient to create a 

genuine issue of fact as to causal connection where there is un-

rebutted evidence that the decision-maker did not have knowledge 

that the employee had engaged in the protected conduct.  See 

Clover, 176 F.3d at 1355, 56. 
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 29.  The Petitioner has failed to establish a prima facie 

case based on retaliation with regard to the lay-off occurring 

in May of 2005.  This is because he failed to establish that 

Grady Johnson, the decision- maker, had any knowledge of the 

incident between the Petitioner and the employee of the sub-

contractor.  The Respondent produced affirmative un-refutted 

evidence that Mr. Johnson had no such knowledge, thus the 

Petitioner cannot establish a prima facie claim.   

 30.  Even if such a prima facie case had been established 

the Respondent came forward with legitimate, non-discriminatory 

reasons for the necessary reduction in force in May of 2005.  In 

fact, the Respondent laid the Petitioner off because there was 

simply no longer any work he could do, at least for the next few 

weeks.  It is also noteworthy that the Respondent assured him 

when he was laid-off that he would be subject to re-call and re-

hire as soon as work became available.  Indeed, his personnel 

file contains the contemporaneous notation, made when the 

Petitioner was laid-off, to the effect that he was "eligible for 

re-hire."  The Respondent's evidence negates any possible 

inference of retaliation with regard to the lay-off. 

 31.  The Respondent established a specific process by which 

it decided to lay-off and transfer employees from the Salida 

project to the Oceans Grande project.  The Petitioner did not 

establish that the reasons for the transfers and layoffs are 



 

19 

untrue.  Additionally, the Petitioner did not show that the 

employees who were transferred back to Salida from the Oceans 

Grande project were less qualified for the positions than he 

was.  The employees who were transferred back, instead of being 

laid-off, were skilled carpenters and the Petitioner was a 

laborer/carpenters helper, a less skilled position.  As in the 

instance occurring in Gupta v. Florida Board of Regents, supra 

the Petitioner has not been able to show that the two employees 

referred to as exemplars who were not laid-off were less 

qualified than he.   

32.  The United States Supreme Court in Clark County School 

District v. Breeden, 532 U.S. 268, 272 (2001) held clearly that 

employers need not suspend previously planned employment actions 

upon discovering that a complaint has been made.  The employer's 

proceeding along lines previously contemplated, though not yet 

definitively determined, is evidence of causality, that is, 

causal connection between the protected conduct engaged in by 

the employee and the adverse employment decision made by the 

employer.  Additionally, the Supreme Court in that decision held 

that a retaliation claim can not be based on a non-severe single 

incident of alleged harassment.  Moreover, once the employer 

offers a legitimate, non-discriminatory reason that explains 

both the adverse action and the timing, then temporal 

relationship is insufficient to sustain the case for the 
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Petitioner.  See Swanson v. General Services Administration, 110 

F.3d 1180, 1188 (5th Cir. 1997).  The Swanson case provides a 

good synopsis concerning the proposition that a petitioner's 

"opinions," standing alone, do not constitute competent 

evidence.  110 F.3d at 1186.   

Denial of Overtime-Retaliation 

 33.  The Petitioner contends that he was also retaliated 

against for complaining of the racial comment incident by being 

denied overtime opportunity on April 29, 2005.  Although denial 

of overtime opportunities can be adverse employment actions, the 

Petitioner has not established a prima facie case of 

discrimination because he has not shown a causal connection 

between these events.  The Petitioner admits that he never 

actually reported his allegations concerning racial harassment 

to any employee or agent of the Respondent.  If he never 

reported the complaint, then he never engaged in protected 

activity, a necessary part of his prima facie case of 

retaliation.  Rather, the Respondent employer was acting to 

alleviate the racial harassment issue based on the report of a 

co-employee, before the Petitioner was aware it was doing so. 

 34.  Even if the Petitioner had made such a complaint, it 

is well-established that general allegations of unlawful 

employment practices must refer to a specific practice of the 

employer.  "Vagueness as to the nature of the grievance . . . 
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prevents a protest from qualifying as a protected activity."  

Guess v. Miramar, 889 So. 2d 840 (Fla. 2005), citing Dupont-

Lauren v. Schneider (USA), Inc., 994 F. Supp. 802, 823 (S.D. 

Texas 1998).  In the Dupont-Lauren decision the plaintiff did 

not complain of a specific activity nor did she accuse any 

specific person of discriminating against her, and thus her 

comments were too vague to constitute a protected activity.  

Likewise in the Guess case, a memo that did not give the name of 

the harasser or describe the specific incidents of harassment 

was not deemed to describe a protected activity.  Here the 

Petitioner did not complain to the employer at all of racial 

harassment.  The employer Respondent found out through the 

report of another employee.  Temporal sequence is not enough, 

alone, to establish a causal connection between the so-called 

racial harassment and the alleged denial of overtime, merely 

because that event occurred later.  The Petitioner must also 

show, as discussed above, that the decision-maker knew of the 

racial harassment incident and complaint, which he did not.  The 

Fifth Circuit has held that the mere fact that an employment 

action occurred after a complaint may have been filed is not 

sufficient to establish by itself a causal connection in 

attempting to prove retaliation.  Raggs v. Mississippi Power and 

Light Company, 278 F.3d 463, 471-72 (5th Cir. 2002). 
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 35.  In summary, the Petitioner alleges that he was 

discriminated against by the fact that the sub-contractor's 

employee used a racial slur.  However, the Petitioner admits 

that he never complained of this to the Respondent, but when the 

Respondent learned of it from a collateral source, the 

Respondent on its own volition took the necessary remedial 

action to stop this conduct.  The Petitioner had no further 

complaints regarding such or similar conduct.  Thus the 

Petitioner did not show that he was singled out for 

discriminatory treatment, that the Respondent engaged in any 

conduct fraught with racially discriminatory animus, nor that it 

condoned such on the part of an employee or other co-worker. 

36.  There is an insufficient nexus between the racial 

epithet incident and any employment action taken by the 

Respondent, (i.e. alleged overtime denial or the lay-off 

itself).  The Petitioner made no showing that when he was laid-

off persons with similar duties and qualifications outside his 

protected class (i.e. non-black) were retained in employment or 

in any way treated better than he.  The same is true as to the 

alleged denial of overtime as a purported adverse employment 

action.  The Petitioner offered no persuasive evidence to 

establish that he was in fact denied overtime, nor that it was 

related to the racial slur incident.  Indeed, the evidence 

offered by the Respondent is un-contradicted in establishing 
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that on some occasions when the Petitioner was asked to work 

overtime he refused.  As to the April 29, 2005, overtime issue, 

the project superintendent and assistant project superintendent 

established that they did not announce to any particular person  

the availability of overtime work.  They simply announced to all 

of the employees gathered at the work-site on Friday afternoon 

that they would also be working on Saturday April 30 for those 

who wished to volunteer to do so.  The Petitioner simply 

neglected to report on Saturday and/or did not get the message, 

but there is nothing to show that he was intentionally omitted 

from notice of over-time availability. 

 37.  Moreover, on two occasions, the Petitioner was 

transferred rather than being laid-off.  He was transferred from 

Oceans Grande to Salida Del Sol.  This transfer was because of 

his medical condition and light duty requirement, which limited 

his ability, but he was not laid-off.  Then later, when Salida 

Del Sol, with only a few employees, had a downward trend in 

available work, the Petitioner was not laid-off, but rather was 

transferred to Oceans Grande for a week while the Respondent 

attempted to find more work for him.  This helpful attitude by 

his employer tends to negate any possibility of intent to deny 

over-time as retaliation. 

 38.  When the ultimate lay-off at Oceans Grande occurred 

the Petitioner was reminded by the Respondent that there might 
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be additional work at other Respondent projects and that he 

should attempt to remain in contact with the Respondent so that 

he could be re-called.  The Petitioner chose not to do so 

however, and, even so, the Respondent made attempts to telephone 

the Petitioner to re-call him to work, to no avail.  

Additionally, the personnel file of the Petitioner shows by an 

entry when he was laid-off, that he would be eligible for re-

hire.   

 39.  Thus the Respondent articulated legitimate reasons for 

the reduction in force involving the Petitioner in May of 2005, 

i.e. that the available work was over.  The Petitioner failed to 

offer any evidence to show, with regard to the question of 

racial animus directed at him intentionally, or the allowance of 

a racially hostile work environment, or concerning any effort to 

retaliate, that there was any knowledge on the part of the 

decision-maker, Grady Johnson, who laid the Petitioner off, of 

the racial altercation.  The Petitioner failed to show any 

adverse employment action at all with regard to the question of 

supposedly failing to receive overtime on April 29, 2005.  

Consequently, the Petitioner failed to establish his prima facie 

case of discrimination as to either purported employment action 

based upon racially discriminatory intent or through the 

maintenance of a racially hostile work place.  He also failed to 

establish a prima facie case for showing retaliation for the 
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above reasons.  Moreover, no evidence whatever was offered to 

show that the Respondent's articulated legitimate reasons for 

the lay-off of the Petitioner were pretextual.  Accordingly, the 

Petition for Relief should be dismissed.        

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

     RECOMMENDED:  That a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety. 

DONE AND ENTERED this 1st day of September, 2006, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of September, 2006. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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