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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ALMA W. JESTER, 
 
     Petitioner, 
 
vs. 
 
HAVERTY'S,  
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-0733 

   
RECOMMENDED ORDER 

This cause came on for formal hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearings, on May 16 and 17, 2006, in Shalimar, 

Florida. 

APPEARANCES 
 
 For Petitioner:  John W. Wesley, Esquire 
      Wesley, McGrail and Wesley 
      88 Northeast Eglin Parkway 
      Fort Walton Beach, Florida  32548 
 
 For Respondent:  W. Douglas Hall, Esquire  
      Carlton Fields, P.A. 
      Post Office Drawer 190 
      Tallahassee, Florida  32302-0190 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice. 
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PRELIMINARY STATEMENT 

 Petitioner Alma Jester (Ms. Jester) filed an Employment 

Complaint of Discrimination with the Florida Commission on Human 

Relations (Commission) on July 11, 2005.  The Complaint alleged 

that Respondent Haverty's (Haverty's) discriminated against her 

based on her gender and further, alleged retaliation for having 

made a report to her supervisor that she had been discriminated 

against.  The "Haverty's" against whom she made the allegations 

is in fact Haverty's Furniture, Inc. 

 The Commission's Office of Employment Investigations 

conducted an investigation into the allegations.  The 

investigator recommended "that a determination of reasonable 

cause be issued on the Charge [sic] of Discrimination based on 

sex (female) and retaliation."  The Office of the General 

Counsel, upon review, recommended that a determination of no 

cause issue.  The Executive Director of the Commission directed 

that a "Notice of Determination:  No Cause" be entered.  That 

was done on January 26, 2006. 

 On February 23, 2006, Ms. Jester filed a Petition for 

Relief.  She did not mention the retaliation claim in the 

Petition and for purposes of this Recommended Order, it is 

determined, after a close reading of her Petition, that she 

intended to go forward only with allegations of gender 

discrimination based on disparate treatment.  There were two 
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examples of gender discrimination alleged in the Petition for 

Relief.  One was an allegation that she was singled out at a 

sales meeting and humiliated.  The other allegation was that she 

was suspended for three days because a group of employees that 

she referred to as the "Good Old Boys Club," railroaded her 

customer and stole a sale from her. 

 The Petition and allied papers were transmitted to the 

Division of Administrative Hearings and filed February 28, 2006.  

The hearing was set for May 3 and 4, 2006.  Thereafter,  

Ms. Jester filed a Supplemental Response to Initial Order 

requesting new hearing dates.  In response, the hearing was set 

for May 16 and 17 in Shalimar, Florida, and was heard as 

scheduled.   

Prior to the hearing, Haverty's filed a motion in limine 

seeking to exclude any testimony that Ms. Jester might attempt 

to adduce relating to a sexually hostile work environment, on 

the ground it had neither been alleged in the Complaint nor 

considered as part of the Commission's investigation and 

determination.  The motion was granted with the exception that 

testimony indicating a hostile work environment could be 

elicited to the extent that it supported Ms. Jester's claim of 

disparate treatment based on her gender. 

At the hearing, Ms. Jester testified and presented the 

testimony of nine other witnesses.  She offered four exhibits 
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into evidence and they were admitted.  Respondent presented the 

testimony of one witness and offered five exhibits into evidence 

and they were admitted.   

A three-volume Transcript was filed on June 14, 2006.  

After the hearing, Petitioner and Respondent filed their 

Proposed Findings of Fact and Conclusions of Law on July 5, 

2006.  Subsequently, on July 11, 2006, Haverty's filed 

Respondent's Motion to Strike or Respond to Plaintiff's Proposed 

Recommended Order, which alleged certain factual errors in  

Ms. Jester's Proposed Recommended Order.  It is not necessary to 

rule on the motion because the Administrative Law Judge has 

based his Findings of Fact on the Transcript and the documents 

admitted. 

References to statutes are to Florida Statutes (2005) 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Haverty's is a corporation that employs many more than 

15 employees in many stores.  Haverty's sells furniture.  The 

store in which the allegations of this complaint arose is 

located at 1175 Eglin Parkway in Shalimar, Florida.  Unless 

noted elsewhere, when Haverty's is mentioned, the reference is 

to the Shalimar store. 

 2.  Ms. Jester is a woman who resides in Niceville, 

Florida.  She obtained a job at Haverty's and began working 
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there as a sales associate on June 16, 2003.  She was hired by 

Gary Hodge, who was the store manager.  She was a sales 

associate during the entire time that she was employed by 

Haverty's. 

 3.  A sales associate works on a straight commission and 

the commission is not paid until the furniture is delivered.  A 

sales associate, after the first three months on the job, is 

required to sell at least $40,000 in product each month.  There 

are generally ten to fifteen sales associates on the floor at 

any given time.  The environment is highly competitive. 

 4.  There is a computer numbering system in place, called 

the "up" system, which is used to determine who may approach a 

customer who walks into the store.  If a sales associate 

initially helps a customer and later the customer is helped by 

another sales associate, the commission, if a sale is made, is 

split between the two.  During Ms. Jester's time as a sales 

associate she grossed about $26,000 per year. 

 5.  Ms. Jester noticed shortly after she began her 

employment that there existed at Haverty's a clique of 

salespersons, including Michael Herring, Charles McEwen,  

Buzz Howard, and "Travis."  Also in this clique was a woman 

named "Melanie" and another named "Trudy."  This loosely  
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affiliated group was sometimes referred to by Ms. Jester and 

others, as the "Good Old Boys Club," even though women were 

members of the group. 

6.  Members of "Good Old Boys Club" would say unpleasant 

things to her, would make comments about her, and would 

sometimes make her feel uncomfortable.  Sometimes sexual 

comments were made about her, and sometimes sexual comments were 

made about other female employees.  On occasion, however,  

Ms. Jester made sexual comments. 

7.  The "Good Old Boys Club" falsely accused her of 

stealing sales on occasion.  Sometimes persons in the alleged 

"Good Old Boys Club" would get her so upset that she would have 

to leave the floor.  Her absence resulted in them making more 

sales, and thus, more money. 

8.  If a product is sold at a discount, or if a particular 

item is given to a person without charge to enhance a sale of 

other items, the official listed price must be overridden in the 

store computer by using an override code.  A sales associate is 

not usually provided with the code and if, on a particular 

occasion, a sales associate is given the override code, it is 

subsequently changed by management.  On one or more occasions 

Charles McEwen did overrides on his own, and at least twice he 

entered codes for Ms. Jester.  Buzz Howard used an override code 

once. 
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9.  Managers at the store made exceptions to the override 

policy.  Lee Keiran, who was a sales associate, was also a 

"keyholder," and he had at all times, the authority to make 

overrides.  However, the manager, Mr. Hodge or Michael Herring, 

when he was promoted to floor manager, would generally enter 

override codes.  Obtaining someone to enter an override often 

added additional time to completing a sale, and personally 

having an override code gave the holder a slight advantage over 

a sales associate who did not have one.  Ms. Jester was never 

provided with her own override code.  She believed, incorrectly, 

that this was because of her gender. 

10.  Sales meetings were held at Haverty's every Saturday 

morning at 8:30 a. m.  All sales associates were required to 

attend.  At these meetings the manager reiterated rules and 

informed employees about new rules.  New merchandise would be 

discussed and products being specially advertised would be 

discussed.  During the time of Ms. Jester's employment, the 

meetings would usually be conducted by Mr. Hodge, the store 

manager. 

11.  On one occasion, in or near the month of January 2005, 

Mr. Herring conducted the sales meeting.  There were twelve or 

thirteen sales associates at this meeting.  Mr. Herring, after 

addressing other subjects, discussed the rules concerning 

checking out fabrics.  He reiterated the rule that sales persons 
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must "check out" fabric samples prior to allowing customers to 

depart the store with them.  "Checking out" fabric requires a 

credit card slip signed by the customer. 

12.  Thereafter, Mr. Herring grasped some fabric and raised 

it over his head and said to Ms. Jester, "Alma, come get your 

fabrics."  Ms. Jester rose from her chair and walked in front of 

everyone and took the fabric from his hand.  As she walked away 

he said, "Unacceptable."  This was at the conclusion of the 

meeting.  Ms. Jester found this to be humiliating. 

13.  Ms. Jester placed the fabrics on her desk and went 

straight to Mr. Hodge to complain.  She and Mr. Hodge had a 

conversation.  He inquired as to what she wanted him to do about 

it.  She said she wanted Mr. Herring to apologize and he said, 

"I'll have him talk to you."  Ms. Jester informed Mr. Hodge that 

she was sick and was going home.  Mr. Herring never apologized 

to her. 

14.  During the time Ms. Jester worked at Haverty's no men 

were singled out and criticized at sales meetings.  During the 

aforesaid time, some of the men have allowed customers to take 

fabrics out of the store without being "checked out" and no 

evidence was adduced that they were rebuked either privately or 

publicly. 

15.  Charles McEwen came to work late on more than one 

occasion.  On one occasion when he reported late, an odor of 
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alcohol could be detected on his person.  However, he was not 

under the influence of alcohol.  He was never reprimanded for 

being late or smelling of alcohol. 

16.  On Sundays sales associates were required to come to 

work at 11:30, one-half-hour before opening, to clean, and 

straighten up the store.  Employees would enter the building on 

Sundays through a side door, which was propped open by a rock.  

On one occasion Ms. Jester reported to the building five minutes 

late.  The rock had been removed and the door was closed.  She 

beat on the door and eventually someone opened it.   

17.  Ms. Jester believed that she was locked out 

purposefully, but the evidence indicates only that someone moved 

the rock, causing the door to close, which resulted in her 

inability to enter the building immediately upon arrival. 

18.  Male sales associates "Trent" and Bob Humphries were 

often late.  Male sales associate "Travis" often left early.  

None of these men were disciplined for tardiness or for 

departing early. 

19.  Ms. Jester complained to Mr. Hodge about male sales 

associate Michael Herring.  She informed him that Michael was a 

male chauvinist pig.  Mr. Hodge agreed and suggested that she 

get over it. 

20.  Once Buzz Howard called her a stupid liar on the sales 

floor in front of three people.  Ms. Jester was upset about 
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this.  She complained to Mr. Hodge.  He suggested to her that 

Mr. Howard's intent was to get her off the sales floor so she 

couldn't compete with the other sales associates.  He said she 

should, "Cowboy up." 

21.  In April 2005, a woman named Ashley Bloomfield walked 

into the store.  Ms. Jester spent an hour and a half showing her 

bedroom suites.  Ms. Bloomfield eventually indicated that she 

was going to cogitate about the purchase, and departed the 

store.  Before she left Ms. Jester gave her a business card so 

that she could ask for her when she returned.  Customers often 

spend a lot of time looking at furniture, depart, and 

subsequently return.  These customers are called, "be-backs."  

Sometimes "be-backs" return, and sometimes they don't. 

22.  A few days after her visit, Ms. Bloomfield called for 

Ms. Jester on the telephone.  She spoke to sales associate  

Bob Humphries who told her that Ms. Jester was not present.  On 

Wednesday, April 20, 2005, Ms. Bloomfield returned to Haverty's 

and was assisted by Buzz Howard.  Mr. Howard told her that he 

would ring up the sale but would credit the sale to Ms. Jester.  

The transaction was completed, but Ms. Jester was not given any 

credit for the sale. 

23.  On a Thursday subsequent to Ms. Bloomfield's visit  

Ms. Jester entered the side door of the store and observed Buzz 

Howard at the office with Ms. Bloomfield.  The office is the 
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place where customers arrange payment for purchases.  Mr. Howard 

informed Ms. Jester that when Ms. Bloomfield walked in the door 

she asked for Mr. Humphries, that he, Mr. Howard helped her, and 

that he, and Mr. Humphries, were going to split the commission.  

Pursuant to policy, Ms. Jester should have gotten half of the 

commission and a three-way split is not, she believes, possible. 

24.  Ms. Jester complained to Mr. Hodge about this.   

Mr. Hodge explained that Ms. Bloomfield had called when she was 

absent and Mr. Humphries had spoken with her on the telephone.  

Mr. Hodge said the commission would be subject to a three-way 

split.   

25.  The next day Ms. Bloomfield called Ms. Jester to 

inquire why Mr. Humphries' name was on the sales slip and not 

hers.  When she learned that Ms. Jester was not going to get 

credit for the sale, she asked Ms. Jester what to do.  

Ultimately, Ms. Jester told her she should call "management" in 

Pensacola and gave her the number for "management."  

Specifically, she referred her to Hunter Wrisley or Zack 

Mattson. 

26.  Ms. Bloomfield did call "management" and spoke to Zack 

Mattson who in turn called Ms. Jester.  Mr. Mattson told  

Ms. Jester, "Don't do anything about this.  I will get back to 

you." 
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27.  Although Ms. Bloomfield testified that Mr. Mattson 

intimated that Ms. Jester would get all of the commission if she 

was working solely with Ms. Bloomfield, this did not occur.  

When Ms. Bloomfield learned that Ms. Jester did not get all of 

the commission, she announced that she would return to the 

store, return the merchandise previously purchased, and then 

would re-purchase it from Ms. Jester. 

28.  Ms. Jester called Mr. Mattson and left a message on 

his voicemail informing him of Ms. Bloomfield's plan of action.  

He did not respond to her immediately.   

29.  Ms. Bloomfield returned to the store and the office 

manager, "Michelle," with the assistance of Ms. Jester, deleted 

the previous sale, and thereafter modified the transaction to 

reflect Ms. Jester as the seller.  Mr. Mattson determined that 

this event ran afoul of his instruction to, "Don't do anything 

about this.  I will get back to you." 

30.  Shortly thereafter, Mr. Hodge called Ms. Jester to his 

office.  Mr. Mattson was on the speaker phone.  Mr. Mattson 

announced that she had deliberately disobeyed a direct order.   

31.  After Mr. Mattson terminated his participation in the 

conversation, Ms. Jester told Mr. Hodge that she was too upset 

to continue working that day and that she must go home.  

Thereafter, she departed the premises. 
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32.  The next day Mr. Hodge directed that Ms. Jester report 

to his office and she did as requested.  Mr. Hodge, in the 

presence of Lee Keiran, required her to sign a disciplinary form 

which recited that she had been insubordinate and had discussed 

commissions with a customer, an activity which is against 

Haverty's policy.  The form further informed that she was 

suspended with no pay for three days.  She signed the form and 

went home. 

33.  When Ms. Jester returned to work she asked Mr. Hodge 

if she could have leave so that she could go on vacation.  He 

denied her request.   

34.  She submitted a letter of resignation to Mr. Hodge on 

May 20, 2005.  The letter stated that she had put up with being 

mistreated by the "Good Old Boys Club" for the last time.  

However, this is not found to be a constructive termination.  

She gave two weeks notice but Haverty's discharged her on  

May 22, 2005, in accordance with their policy on notice of 

termination. 

35.  Ms. Jester also sent a letter of resignation to a  

Mr. Smith of Haverty's corporate office in Atlanta.  The 

corporate office did not respond. 

36.  Haverty's employee Charles McEwen once told a customer 

named Schneider to ask for Ms. Whalls when she returned on a 

Wednesday after a Tuesday visit because he would not be working 
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on the proposed return date.  He asked Ms. Whalls for her 

business card to give to Ms. Schneider so that she would be sure 

and remember to ask for Ms. Whalls.  There was some minimal 

discussion of commission splits at this time.  However, this 

discussion did not result in any further involvement by the 

customer in the commission structure. 

37.  Although evidence was adduced indicating that some of 

the sales associates engaged in underhanded methods designed to 

deprive their fellow workers of commissions, and that some had 

their own override codes, and others had tardiness excused, 

there was no evidence that any other sales associate at 

Haverty's involved a customer in a dispute over commissions.   

38.  Although during the time of Ms. Jester's employment no 

one other than Ms. Jester was rebuked in front of the sales 

associates, being rebuked is not the type of employment practice 

that can be an adverse employment action. 

39.  The facts in this case demonstrate that being a sales 

associate at Haverty's is extremely competitive.  Because of the 

highly competitive, straight commission sales environment, 

employees engaged in activities designed to subvert the efforts 

of their fellow employees to earn commissions.  Sales associates 

often made crude and inappropriate remarks that were upsetting 

to those who were the targets, in an effort to reduce 

competition.   
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40.  Ms. Jester's supervisors tolerated this behavior.  

Undoubtedly, a tough environment existed at Haverty's, but this 

should not be confused with discrimination.  The sometimes 

unfortunate and mean employment practices permitted at Haverty's 

were not grounded in gender discrimination or some other 

prohibited basis.  There is no evidence in the record that any 

employee of Haverty's received favorable treatment, or 

unfavorable treatment, because of their gender. 

41.  After Ms. Jester's employment at Haverty's came to an 

end, she made an unsuccessful attempt to go into business for 

herself.  For about eight months subsequent to her departure 

from Haverty's she was absolutely unemployed. 

42.  She received unemployment compensation in the amount 

of $257.00 per week for four months after her departure from 

Haverty's.  Then she went to work for the Shoe Salon for $9.50 

per-hour for three weeks.  Ms. Jester did not indicate how many 

hours per-week she worked at the Shoe Salon.   

43.  Thereafter she found employment with Massey Wholesale 

about three months before the hearing, and at the time of the 

hearing she was still employed there.  Her wages at Massey 

Wholesale compare closely to what she was receiving when working 

for Haverty's.   

44.  Massey Wholesale will soon pay for her health 

insurance.  She paid $387.00 per month for health insurance 
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pursuant to COBRA for a period of three months subsequent to 

leaving Haverty's then secured a policy for which she pays a 

premium of $250.00 per month. 

CONCLUSIONS OF LAW 

 45.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.57(1) and 760.01, et seq., Fla. Stat.   

46.  Ms. Jester's case is based on her assertion that she 

suffered an adverse employment action, in violation of the 

Florida Civil Rights Act of 1992 (the Act), Sections 760.01-

760.11 and 509.092, because of her gender. 

47.  The Act, is patterned after Title VII of the Federal 

Civil Rights Act, 42 U.S.C. Section 2000e, et seq.  Federal case 

law interpreting Title VII and similar federal legislation is 

applicable to cases arising under the Florida Act.  See Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991) and School Board of Leon County v. Weaver, 556 So. 

2d 443 (Fla. 1st DCA 1990). 

48.  In order to prevail, Ms. Jester has the ultimate 

burden of proving by the preponderance of the evidence that 

Respondent committed an unlawful employment practice by 

discriminating against her on account of her gender.  Florida 

Department of Transportation v. J.W.C. Company, Inc., 396 So. 2d 

778 (Fla. 1st DCA 1981). 
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49.  Petitioner is an “aggrieved person” and Respondent is 

an "employer" within the meaning of Section 760.02(10) and (7), 

respectively.   

50.  Section 760.10(1) provides as follows: 

§ 760.10.  Unlawful employment practices  
 
(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 

 
* * * 

 
51.  No direct or statistical evidence of gender 

discrimination exists in this case.  Therefore a finding of 

discrimination, if any, must be based on circumstantial 

evidence.  

52.  The burden and order of proof in gender discrimination 

cases involving circumstantial evidence is set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973).   

53.  To demonstrate discrimination under McDonnell Douglas 

Corp., Ms. Jester must first establish a prima facie case of 

gender discrimination.  Thereafter, the employer may offer 

legitimate, nondiscriminatory reasons for its employment action.  

If the employer does that, in order to prevail, Ms. Jester must 
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establish that the employer's articulated legitimate, 

nondiscriminatory reasons were a pretext to mask unlawful 

discrimination.  Smith v. J. Smith Lanier & Co., 352 F.3d 1342 

(11th Cir. 2000). 

54.  To establish a prima facie case of gender 

discrimination, under Section 760.10(1)(a) and McDonnell Douglas 

Corp., Ms. Jester must show that (1) she belongs to a protected 

class; (2) Haverty's treated similarly situated employees 

outside of her classification differently; (3) she was qualified 

for the position she held; (4) and she suffered an adverse 

employment action.  Maynard v. Board of Regents of Division of 

Universities of the Florida Department of Education, 342 F.3d 

1281 (11th Cir. 2003), citing McDonnell Douglas Corp.  

 55.  Ms. Jester failed to prove a prima facie case with 

regard to the fabric sample incident.  Although she belongs to a 

protected class and was qualified for the position she held, and 

though no men, during the time Ms. Jester was employed at 

Haverty's, were publicly reprimanded about being derelict in 

checking out fabric samples, Ms. Jester failed to prove that she 

suffered an adverse employment action.   

 56.  Being publicly reprimanded or berated with regard to 

her failure to properly check out fabric samples, is not an 

action affecting her "compensation, terms, conditions, or 

privileges of employment" as contemplated by  
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Section 760.10(7)(a), Florida Statutes.  Although the Florida 

Legislature certainly could have extended the protection of the 

Act to all aspects of the employment relationship, it plainly 

did not, and instead contemplated relief under the statute's 

anti-discrimination clause only to employees injured in the 

"terms, conditions, or privileges" of their employment. 

 57.  In Davis v. Town of Lake Park, Fla., 245 F.3d 1232 

(11th Cir. 2001), a minority police officer complained about two 

corrective job performance memoranda placed in his personnel 

file and two instances where he was temporarily removed as the 

designated officer-in-charge.  He asserted that these personnel 

actions were racially motivated and sued under the Act as well 

as Title VII of the Civil Rights Act of 1964.   

 58.  The court noted in Davis that memoranda of reprimand 

or counseling that amount to no more than a mere scolding, 

without any following disciplinary action, do not rise to the 

level of adverse employment actions sufficient to satisfy the 

requirements of Title VII.  Likewise, in Merriweather v. Alabama 

Dept. of Pub. Safety, 17 F. Supp. 2d 1260 (M. D. Ala.1998), the 

court held that non-selection for a training course was not an 

adverse employment action because the plaintiff did not 

demonstrate that his non-selection affected the terms or 

conditions of his employment.   
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59.  Moreover, in Allen v. Michigan Dep't of Corr., 165 

F.3d 405 (6th Cir. 1999), the court held that the employment 

action must result in a "materially adverse" change in 

employment status or in the terms and conditions of his 

employment.  In the Allen case, the plaintiff's claims that he 

received disciplinary actions in the form of counseling 

memoranda because of his race, and that his supervisors referred 

to him using racial epithets, and monitored him more closely 

than they monitored non-black employees, were not found to be 

"materially adverse" changes in his employment status or in the 

terms or conditions of his employment.  (Allen prevailed in his 

appeal of an adverse ruling on a summary judgment motion on 

other grounds.)  See also Burlington Northern & Sante Fe Railway 

Co. v. White, 74 U.S.L.W. 3559 (April 3, 2006). 

 60.  The second prong of Ms. Jester's complaint rests on 

the suspension she received based on her interactions with  

Ms. Bloomfield with regard to her entitlement to a sales 

commission.  In this regard, she failed to satisfy the element 

of a prima facie case requiring proof that Haverty's treated 

similarly situated employees outside of her classification 

differently.  No proof was adduced that any employee, in her 

classification, or out of it, had gotten a customer entangled in 

an internal commission dispute. 
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 61.  Someone outside of her classification, Mr. McEwen, did 

have a discussion with a Ms. Schneider, a customer, regarding a 

commission split, but there was no evidence that anyone other 

than Ms. Jester, Ms. Whalls, Ms. Schneider, or Mr. McEwen knew 

about this.  In any event, to the extent that Ms. Schneider 

became aware of the commission structure, it did not devolve 

into a disturbance involving management, as was the case with 

Ms. Jester's involvement with Ms. Bloomfield. 

 62.  Ms. Jester's assertion that Mr. McEwen's interaction 

with Ms. Schneider somehow made Mr. McEwen a comparator, is not 

supported by the facts.  There was no evidence that Haverty's 

management was aware of McEwen's offense, his failure to abide 

by store policies did not result in an embarrassment to 

Haverty's, and there was no evidence that Mr. McEwen was 

insubordinate. 

 63.  Even if one assumes arguendo that Ms. Jester proved a 

prima facie case, Haverty's provided nondiscriminatory reasons 

for suspending Ms. Jester.  Specifically, Ms. Jester's actions 

with Ms. Bloomfield were violations of store policy and resulted 

in embarrassment to Haverty's.  Moreover, when Ms. Jester was 

told to take no further action in the matter, she persisted in 

doing so. 
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 64.  Ms. Jester did not establish that the employer's 

articulated legitimate, nondiscriminatory reasons for suspending 

her were a pretext to mask unlawful discrimination.   

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

 RECOMMENDED that the Florida Commission on Human Relations 

dismiss the Petition of Alma W. Jester. 

 DONE AND ENTERED this 17th day of July, 2006, in 

Tallahassee, Leon County, Florida.   

 

S 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 17th day of July, 2006. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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W. Douglas Hall, Esquire 
Carlton Fields, P.A. 
Post Office Drawer 190 
Tallahassee, Florida  32302-0190 
 
John W. Wesley, Esquire 
Wesley, McGrail and Wesley 
88 Northeast Eglin Parkway 
Fort Walton Beach, Florida  32548 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LESTER L. HALL, 
 
     Petitioner, 
 
vs. 
 
GREENVILLE HILLS ACADEMY/DISC 
VILLAGE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-1052 

   
RECOMMENDED ORDER 

 
     A formal hearing was conducted in this case on May 18, 

2006, in Tallahassee, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 

 For Petitioner:  Lester Levon Hall, pro se 
                      3871 Gaffney Loop 
                      Tallahassee, Florida  32303 
 
 For Respondent:  Amy R. Harrison, Esquire 
                      Lindsay A. Connor, Esquire 
                      Ford and Harrison, LLP 
                      225 Water Street, Suite 710 
                      Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE 
 

 The issue is whether Respondent committed an unlawful 

employment action by discriminating against Petitioner based on 

his race, contrary to Section 760.10, Florida Statutes (2005). 
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PRELIMINARY STATEMENT 

 On August 15, 2005, Petitioner Lester Hall (Petitioner) 

filed an Employment Charge of Discrimination with the Florida 

Commission on Human Relations (FCHR).  The charge alleged that 

Respondent Greenville Hills Academy/Disc Village (Respondent) 

had discriminated against Petitioner based on his race and 

disability. 

 On February 2, 2006, FCHR issued a Determination: No Cause.  

On March 20, 2006, Petitioner filed a Petition for Relief 

involving his claim of racial discrimination.  On March 24, 

2006, FCHR referred the petition to the Division of 

Administrative Hearings.   

 A Notice of Hearing dated April 3, 2006, scheduled the 

hearing for May 18-19, 2006.   

 During the hearing, Petitioner did not testify on his own 

behalf, but presented the testimony of six witnesses.  

Petitioner offered four exhibits that were accepted as evidence.   

 Respondent presented the testimony of three witnesses.  

Respondent did not offer any exhibits as evidence. 

 The court reporter filed the Transcript on June 9, 2006.  

On June 15, 2006, Petitioner filed a Proposed Recommended Order.  

On June 19, 2006, Respondent filed a Proposed Recommended Order.   

 All citations hereinafter shall refer to Florida Statutes 

(2005) unless otherwise indicated.   



 3

FINDINGS OF FACT 

 1.  Respondent is an employer as defined in Section 

760.027, Florida Statutes (2005).  Prior to July 1, 2005, 

Respondent operated the following rehabilitation programs:  (a) 

Tallahassee-Leon County Human Services (TLC) serving outpatient 

adults in downtown Tallahassee, Florida; (b) a residential 

program for women and their children known as Sisters in 

Sobriety (SIS), which is located on Respondent's campus in 

Woodville, Florida; (c) a foster care program for teenage girls 

that Respondent houses in the St. Mark's Cottage, which is 

located on Respondent's campus in Woodville, Florida; (d) a 

foster care program for teenage boys that Respondent houses in 

the St. Mark's Lodge, which is located on Respondent's campus in 

Woodville, Florida; and (e) residential rehabilitation programs, 

which were located on Respondent's campus in Greenville, 

Florida.  Sometime in July 2005, Respondent sold its Greenville 

Campus to another corporation.   

 2.  Petitioner is an African-American male.  At all times 

relevant here, Petitioner worked full-time as the Director of 

Operations at Respondent's Woodville Campus.   

 3.  On August 19, 2002, Petitioner acknowledged receipt of 

Respondent's Equal Employment Opportunity/Anti-harassment Policy 

Statement, which states as follows in relevant part: 
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     Any employee who believes that she/her 
has been harassed or discriminated against 
in violation of this policy should report 
the problem immediately to the Director of 
Human Resources. 
 

 4.  Respondent's Human Resources Policies and Procedures 

manual states as follows in relevant part: 

E.  Statement of Affirmative Action 
 
It is the policy of DISC Village, Inc., to 
provide equal opportunity for employment, 
training, promotion, compensation and all 
conditions of employment for individuals 
without regard to race, color, religion, 
sex, national origin, age except as provided 
by law, prior history of emotional, mental, 
drug or alcohol disability or physical 
disability.  DISC Village will maintain a 
specific program to maintain and promote 
non-discrimination in accordance with the 
Civil Rights Act of 1964, Section 504 of the 
Rehabilitation Act of 1973, and the 
Americans with Disabilities Act of 1990.  
Any perceived act of discrimination should 
be reported to the site director and the 
Human Resources Director . . . immediately. 
 
F.  Anti-Harassment Policy 
 
DISC Village, Inc. is committed to 
maintaining a work environment that is free 
of unlawful harassment and will not tolerate 
any form of harassment or unlawful 
discrimination against our employees by 
anyone.  Employees must report any form of 
harassment, especially sexual, to their 
direct supervisor and the Human Resources 
Director . . . as soon as possible.  Upon 
hire, all new employees will receive a copy 
of the agency Anti-Harassment Policy & 
Procedure with signoff.   
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5.  At all times relevant here, Qua' Keita Anderson, an 

African-American female, was a counselor at Respondent's 

Woodville Campus.  Ms. Qua' Keita Anderson worked in the SIS 

program.  Ms. Qua' Keita Anderson's direct supervisor was Joni 

Morris-Anderson, Respondent's Director of Women's Residential 

Services on the Woodville Campus.   

 6.  At all times relevant here, Lisa Bergeron worked for 

Respondent as Program Supervisor of DISC Adolescent Treatment 

Center on the Woodville Campus.   

 7.  Prior to July 1, 2005, Harry Rohr, a white male, was 

the Director of Residential Services at Respondent's Greenville 

Campus and Woodville Campus.  Mr. Rohr was Petitioner's direct 

supervisor, even though Mr. Rohr spent most of his time at the 

Greenville Campus prior to July 2005.  Petitioner was in charge 

of the Woodville Campus when Mr. Rohr was not available.   

 8.  After July 1, 2005, Mr. Rohr spent most of his time at 

Respondent's Woodville Campus.  Mr. Rohr made this change 

because Respondent no longer operated programs on the Greenville 

Campus.  The sale of the Greenville Campus did not cause a 

change in title or job responsibilities for Petitioner or Mr. 

Rohr.   

 9.  At all times relevant here, Tom Olk, a white male, was 

Respondent's Chief Executive Officer.  Mr. Olk's office is 

located in Respondent's administrative facility in Tallahassee, 
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Florida.  However, Mr. Olk frequently makes on-site visits to 

Respondent's Woodville Campus.   

 10.  At all times material here, Lou Logan was Respondent's 

Deputy Director and head of Respondent's Human Resource 

Department.  Mr. Logan is a white male.  Mr. Logan's office is 

located in Respondent's administrative facility in Tallahassee, 

Florida.   

 11.  In March 2004, Respondent was in the process of 

opening the foster care program on the Woodville Campus.  

Several staff members, including Petitioner, participated in 

refurbishing an old home as a residence for the foster children.   

 12.  Respondent's staff was hanging curtains when Mr. Logan 

paid an impromptu visit to the old home.  The curtains were 

printed with African animals, including monkeys.  When Mr. Logan 

stated how nice the curtains looked, a staff member made some 

comment about the monkeys in the curtains.  Another staff member 

commented about Petitioner having a big role in the decorating 

project.  Mr. Logan then stated, "Oh, Lester is always monkeying 

around."  Mr. Logan made the statement in the spirit of the 

moment to show how happy he was that the staff was doing such a 

good job.   

 13.  Petitioner complained to Mr. Olk that Mr. Logan had 

called him a monkey.  Mr. Olk discussed the incident with 

Mr. Logan and Petitioner, concluding that Mr. Logan had not 
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called Petitioner a monkey.  Mr. Olk properly determined that 

Mr. Logan never intended to make a racially derogatory comment 

about Petitioner and that Petitioner had taken Mr. Logan's 

statement out of context.   

14.  In early June 2005, Petitioner called Ms. Qua' Keita 

Anderson at home on her day off to discuss some performance 

issues she was having at work.  The conversation took an 

inappropriate turn when Petitioner asked Ms. Qua' Keita Anderson 

if she had a "sexual stress reliever." 

 15.  On August 3, 2005, Petitioner picked up a female 

teenage resident of St. Mark's Cottage from Respondent's offices 

in Tallahassee, Florida.  Petitioner transported the female 

youth, alone and unsupervised, in his personal vehicle to look 

for a job.  In so doing, Petitioner violated Respondent's policy 

relative to the transportation of residents and/or patients of 

the opposite gender.   

 16.  On August 3, 2005, Harry Rohr and Lisa Bergeron 

observed the same young female client leaning over Petitioner's 

shoulder at his computer desk in very close proximity to 

Petitioner's body.  Petitioner did not maintain appropriate 

physical boundaries with the young girl.   

 17.  On August 3, 2005, Mr. Rohr spoke to Petitioner about 

his violation of the transportation rules and his failure to 

maintain appropriate physical boundaries with the female client.  
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Mr. Rohr then wrote a memorandum to memorialize the 

conversation.  In the memorandum, Mr. Rohr advised Petitioner to 

refrain from being alone with any of the teenagers and to 

concentrate his efforts on the boys of St. Mark's Lodge.   

18.  Shortly thereafter, Respondent approved Ms. Qua' Keita 

Anderson's request for a transfer from the Woodville Campus to 

the TLC Campus.  Ms. Qua' Keita Anderson wanted to work in 

downtown Tallahassee, Florida, because she was beginning 

graduate school and needed a smaller, less stressful caseload.   

19.  On one occasion, Petitioner and Ms. Qua' Keita 

Anderson had lunch together at a picnic table on the Woodville 

Campus.  On another occasion, Petitioner ordered take-out meals 

for Ms. Qua' Keita Anderson and himself.  Ms. Qua' Keita 

Anderson paid Petitioner for her meal when she picked it up in 

Petitioner's office.  There is no persuasive evidence that 

Petitioner ever paid for Ms. Qua' Keita Anderson's lunch, on or 

off the Woodville Campus.   

20.  Upon realizing that Ms. Qua' Keita Anderson's last day 

at the Woodville Campus was approaching, Petitioner telephoned 

her at home.  During the conversation, Petitioner told Ms. Qua' 

Keita Anderson that she "owed him something" before she 

transferred.   

 21.  Ms. Qua' Keita Anderson replied that she did not owe 

Petitioner anything.  Petitioner then asked Ms. Qua' Keita 
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Anderson to have lunch with him before her last day at work on 

the Woodville Campus.  Ms. Qua' Keita Anderson did not agree to 

have lunch with Petitioner.   

 22.  Petitioner telephoned Ms. Qua' Keita Anderson one 

additional time at work.  During the call, Petitioner again 

asked when Ms. Qua' Keita Anderson was going to have lunch with 

him.  Ms. Qua' Keita Anderson advised Petitioner that she was 

uncomfortable having a personal lunch outside of the office.  

Once again she refused Petitioner's invitation.   

 23.  On August 8, 2005, Ms. Qua' Keita Anderson complained 

to her supervisor, Ms. Joni Morris-Anderson.  Ms. Qua' Keita 

Anderson and Ms. Joni Morris-Anderson are unrelated. 

 24.  Ms. Qua' Keita Anderson complained about Petitioner's 

inappropriate sexual remark, his telephone calls to her home, 

his insinuation that she "owed him something" before she 

transferred, and his insistence that she have lunch with him.  

Ms. Qua' Keita Anderson repeated her complaint in the presence 

of Ms. Bergeron, who advised Ms Morris-Anderson to report the 

incidents to Mr. Rohr.   

 25.  Ms. Qua' Keita Anderson prepared a written statement 

and submitted it to Mr. Rohr.  The statement reflected her 

"concern" about Petitioner's behavior, which made her feel 

uncomfortable and harassed.   
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 26.  On August 8, 2005, Mr. Olk visited the Woodville 

Campus.  During that visit, Mr. Olk and Mr. Rohr met with 

Petitioner to discuss Ms. Qua' Keita Anderson's sexual 

harassment complaint.  The meeting also included a discussion 

involving Petitioner's unsupervised transportation of a female 

resident and his failure to maintain appropriate physical 

boundaries with the same female resident.   

 27.  Mr. Olk explained to Petitioner that Ms. Qua' Keita 

Anderson's complaint raised serious issues, which required an 

investigation.  Mr. Olk advised Petitioner that if he did not 

participate in the investigation, he could resign or be 

terminated.   

 28.  In regard to Ms. Qua' Keita Anderson's allegations, 

Petitioner stated that "it didn't happen that way."  He did not 

make any other statement except to say that “he needed time to 

think." 

 29.  Mr. Olk had another scheduled meeting on the Woodville 

Campus.  Mr. Olk asked Petitioner to read Ms. Qua' Keita 

Anderson's complaint and to discuss it with Mr. Olk upon his 

return from the other meeting.   

 30.  Petitioner then asked Mr. Rohr if he could have the 

rest of the day off.  Mr. Rohr denied this request because 

Mr. Olk wanted to continue his discussion with Petitioner and 
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because Mr. Rohr wanted Petitioner to begin the cross-training 

of Jonetta Chukes.   

 31.  Ms. Chukes is a white female.  Prior to July 1, 2005, 

Ms. Chukes worked in Respondent's office in Tallahassee, 

Florida, as a Medicaid specialist.  Until the Greenville Campus 

was sold, Ms. Chukes also provided some paperwork services for 

the programs on the Greenville Campus. 

 32.  Sometime in July 2005, Respondent decided to let 

Ms. Chukes work part-time in the administrative office in 

Tallahassee, Florida, and part-time too as a secretary on the 

Woodville Campus.  Additionally, Respondent wanted Ms. Chukes to 

cross-train in the following areas:  (a) the client intake 

process, formerly exclusively performed by Petitioner; (b) the 

billing process, formerly exclusively performed by another 

secretary on the Woodville Campus; and (c) the workforce 

application process.  Cross-training is important to Respondent 

to ensure that its programs function smoothly when any 

particular person is not at work.   

 33.  Ms. Chukes did not immediately begin working part-time 

on the Woodville Campus after Respondent made the decision about 

her new responsibilities.  Ms. Chukes happened to begin that 

transition on August 8, 2005. 

 34.  When Mr. Olk and Mr. Rohr returned from the other 

meeting, they intended to finish their conversation with 
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Petitioner.  However, they could not locate Petitioner.  They 

soon learned that Petitioner had turned in his keys and 

employer-provided cell phone, submitted a written letter of 

resignation, and left the campus.  Petitioner never informed 

anyone that he believed Mr. Rohr was discriminating against him.   

 35.  Mr. Olk was very disappointed that Petitioner did not 

stay on the premises to complete their discussion.  Mr. Olk 

believed Petitioner was a valuable employee with potential for 

career advancement.  Mr. Olk encouraged Petitioner to pursue his 

undergraduate degree, which is a requirement for upper 

management.   

36.  Respondent reimbursed Petitioner for his tuition at 

Tallahassee Community College.  Respondent does not normally pay 

for its employees to attend college.  In this respect, 

Petitioner was treated more favorably than his Caucasian 

counterparts.   

CONCLUSIONS OF LAW 

 37.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case pursuant to Section 760.11(4)(b), Florida Statutes.   

 38.  Section 760.10(1)(a), Florida Statutes (2005), 

prohibits discrimination against any individual with respect to 

compensation, terms, conditions, or privileges of employment 

because of an individual's race. 
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 39.  The Florida Civil Rights Act of 1992 (FCRA), Sections 

760.01 through 760.11, Florida Statutes (2005), is patterned 

after Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

Section 2000e et seq.  Florida courts have held that decisions 

construing Title VII are applicable when considering claims 

under FCRA.  See Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

 40.  The employee has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981).  

There is no direct evidence of discrimination in this case. 

 41.  The only statement that could possibly be considered 

direct evidence of race discrimination is the allegation that 

Mr. Logan called Petitioner a "monkey" during a visit to the 

foster care home.  The most persuasive evidence indicates that 

Mr. Logan's comment related to Petitioner "monkeying around."  

Mr. Logan's remark about Petitioner's jovial character and 

outlook on life does not rise to the level of race 

discrimination.   

 42.  Even if Mr. Logan's statement had been racially 

motivated, the "mere utterance of an ethnic or racial epithet 

which engenders offensive feelings in an employee does not 

affect the condition of employment to a sufficiently significant 
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degree so as to violate Title VII."  See Paris v. ARC/Davidson 

County, Inc., 307 F. Supp. 2d 743 (M.D. N.C. 2004).   

 43.  Moreover, Mr. Logan was not involved in the August 8, 

2005, meeting regarding the complaint of sexual harassment 

against Petitioner.  Mr. Logan was not a decision-maker as to 

any issue in this case.  See Holifield v. Reno, 115 F.3d 1555, 

1563-1564 (11th Cir. 1996)("[A] plaintiff cannot rely on remarks 

as direct evidence of discrimination unless they were uttered by 

the decision-maker in the challenged action, or at the very 

least, by someone involved or having an influence on the 

decisional process.") 

 44.  In order to prove a claim of indirect discrimination, 

an employee must establish a prima facie case by creating an 

inference of discrimination through circumstantial evidence.  

See Early v. Champion International Corporation 907 F.2d 1077, 

1081 (11th Cir. 1990).   

 45.  Generally, a prima facie case of discrimination based 

on circumstantial evidence requires an employee to show the 

following:  (a) the employee is a member of a protected group; 

(b) the employee was subjected to an adverse employment action; 

and (c) the employee was treated differently that employees who 

are not members of the protected class with respect to the 

adverse action.  See MaDonnell Douglas Corp. v. Green, 411 U.S. 
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792 (1973); Weaver v. Tech. Data Corp., 66 F. Supp. 1258, 1259 

(M.D. Fla. 1999).   

 46.  If an employee proves a prima facie case, the employer 

must then articulate a legitimate, nondiscriminatory reason for 

the challenged employment decision.  See Burdine, 450 U.S. at 

254.  The employer is required only to "produce admissible 

evidence, which would allow the trier of fact rationally to 

conclude that the employment decision had not been motivated by 

discriminatory animus."  See Burdine, 450 U.S. at 257.   

 47.  If the employer produces evidence of a non-

discriminatory reason for the adverse employment action, the 

burden shifts back to the employee to prove that the employer's 

reason was a pretext for discrimination.  See St. Mary's Honor 

Center v. Hicks, 509 U.S. 502, 503 (1993).   

 48.  In his attempt to establish race discrimination, 

Petitioner points to the August 8, 2005, meeting between 

himself, Mr. Olk, and Mr. Rohr.  Petitioner claims the meeting 

was an instance of race discrimination because he was asked to 

participate in an internal investigation of Ms. Qua' Keita 

Anderson's complaint.  Applying the McDonnell analysis to this 

case indicates that Petitioner did not establish a prima facie 

case of disparate treatment.   

 49.  Regarding the August 8, 2005, meeting, there is no 

authority to support the proposition that requiring an employee 
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to participate in an investigation of employee misconduct 

constitutes an adverse employment action.  An adverse employment 

action equates to a "significant change in employment status, 

such a hiring, firing, failing to promote, reassignment with 

significantly different responsibilities, or a decision causing 

a signification change in circumstances."  See Burlington Indus. 

Inc. v. Ellerth, 524 U.S. 742, 761 (1981).  Participating in 

Respondent's investigation of Ms. Anderson's complaint caused no 

change to Petitioner's employment status.  Moreover, other 

provisions of Title VII imposed on Respondent an affirmative 

duty to investigate complaints such as Ms. Qua' Keita Anderson's 

in order to take immediate remedial action in response to the 

complaint.  See Faragher v. City of Boac Raton, 524 U.S. 775, 

807 (1998).  Furthermore, courts have explicitly concluded that 

requiring an employee to participate in the investigation of a 

sexual harassment complaint against that employee does not 

constitute an adverse employment action.  See Mitchell v. 

Carrier Corp., 954 F. Supp. 1568, 1576 (M.D. Ga. 1995).   

 50.  Even if the August 8, 2005, meeting could somehow be 

construed as an adverse employment action, Petitioner has not 

demonstrated that he was treated less favorably than his 

Caucasian counterparts.  He did not present evidence that a 

Caucasian employee had been accused of sexual harassment, but 

had not been required to participate in an investigation of the 
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complaint.  See Abel v. Dubberly, 210 F.3d 1334 (11th Cir. 

2000)("[A]bsent some other similarly situated but differently 

[treated] worker, there can be no disparate treatment.")   

51.  In this case, Petitioner did not stick around long 

enough to even complete the exploratory conversation on 

August 8, 2005.  Therefore, it is impossible to determined 

whether Mr. Olk treated Mr. Logan more favorably in March 2004 

than he treated Petitioner in August 2005. 

 52.  Finally, Petitioner cannot prove that he was subjected 

to the adverse employment action of constructive discharge.  

Petitioner failed to prove that the circumstances surrounding 

the investigation of the sexual harassment complaint and the 

violations of policies related to clients of the opposite gender 

made his working conditions so intolerable that a reasonable 

person would have felt compelled to resign from his employment.  

See Martin v. Citibank, N.A. 762 F.2d 212, 221 (2nd Cir. 1985); 

McLaughlin v. State of Florida, 526 So. 2d 934, 937-938 (Fla. 

1st DCA 1988).    

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That FCHR enter a final order dismissing the Petition for 

Relief. 
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DONE AND ENTERED this July day of 20th, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of July, 2006. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Lester Levon Hall 
3871 Gaffney Loop 
Tallahassee, Florida  32305 
 
Amy Reisinger Harrison, Esquire 
Lindsay A. Connor, Esquire 
Ford and Harrison LLP 
225 Water Street, Suite 710 
Jacksonville, Florida  32202 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSSY GAMARRA-BARCO, 
 
     Petitioner, 
 
vs. 
 
SEARS, ROEBUCK AND COMPANY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-3665 

   
RECOMMENDED ORDER 

 
Pursuant to Notice, this cause was heard by Linda M. Rigot, 

the assigned Administrative Law Judge of the Division of 

Administrative Hearings, by video teleconference on February 20, 

2006, with sites in Miami and in Tallahassee, Florida, and in 

person on March 10, 2006, in Miami, Florida.  

APPEARANCES 
 

     For Petitioner:  Rima C. Bardawil, Esquire 
                      Law Office of Rima C. Bardawil, P.A. 
                      18520 Northwest 67th Avenue, No. 207 
                      Miami, Florida  33015 
 
     For Respondent:  Julie R. Waas, Esquire 
                      Scott S. Allen, Esquire 
                      Jackson, Lewis, LLP 
                      Two South Biscayne Boulevard, Suite 3500 
                      Miami, Florida  33131 

 
STATEMENT OF THE ISSUE 

 
The issue presented is whether Respondent committed an 

unfair employment practice by terminating Petitioner's 
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employment based upon Petitioner's race, age, sex, ethnicity, 

disability, or national origin, and, if so, what relief should 

be afforded to Petitioner. 

PRELIMINARY STATEMENT 
 

 On March 7, 2005, Petitioner filed with the Florida 

Commission on Human Relations an employment charge of 

discrimination, alleging that Respondent had discriminated 

against her due to her race, age, sex, ethnicity, disability, 

and/or national origin.  On September 2, 2005, the Commission 

issued its Notice of Determination: No Cause, finding that there 

is no reasonable cause to believe that an unlawful employment 

practice occurred.  In response to that No Cause Determination, 

on October 4, 2005, Petitioner filed with the Commission her 

Petition for Relief.  On October 6, 2005, the Commission 

forwarded the Petition for Relief to the Division of 

Administrative Hearings to conduct the evidentiary proceeding. 

 At the final hearing, Petitioner Rossy Gamarra-Barco 

testified on her own behalf and presented the testimony of 

Zenaida Perdomo-Leyva.  Respondent Sears, Roebuck and Company 

presented the testimony of Zenaida Perdomo-Leyva, Michael James, 

and Maritza Perez.  Additionally, Petitioner's Exhibit numbered 

3 and Respondent's Exhibits lettered A, B, D, E, E1, and F 

through K were admitted in evidence.   
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 Although both parties were afforded the opportunity to file 

proposed recommended orders, only the Respondent did so.  That 

document has been considered in the entry of this Recommended 

Order.      

FINDINGS OF FACT 
 

1.  Petitioner Rossy Gamarra-Barco, a female of Peruvian 

national origin whose primary language is Spanish, began her 

employment with Respondent Sears, Roebuck and Company in 

November 1992.  She was 52 years of age when she was hired to 

work in the Sears store located in Westland Mall in Hialeah. 

2.  Sears is a large retailer.  Its stores sell a full 

assortment of appliances, electronics, home improvement 

products, apparel, jewelry, and furniture. 

3.  Over 50 percent of the employees at the Sears Hialeah 

store are female, and over 80 percent are Hispanic.  Sears 

actively recruits retirees to work in its retail stores, and 

several employees at the Hialeah store are over the age of 60.  

One female employee is in her 80s. 

4.  Sears' fair employment policies prohibit harassment and 

discrimination against any applicant for employment, associate, 

vendor, contractor or customer on the basis of race, color, 

religion, gender, national origin, age, disability, veteran 

status, pregnancy, citizenship, sexual orientation, marital 

status, ethnicity, or any other reason prohibited by law.  The 
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policies also prohibit retaliation against an individual for 

complaining about harassing or discriminatory conduct or 

participating in an investigation of such complaints. 

5.  Sears informs its employees of its fair employment 

policies in a variety of ways.  Sears posts a poster written in 

English and Spanish in the employee lunchroom.  The poster 

features a toll-free number for reporting harassment or 

discrimination issues.  The poster also contains a pocket in 

which are detailed, corresponding pamphlets entitled "Harassment 

and Discrimination in the Workplace."  The pamphlet is written 

in English and Spanish and advises employees who believe they 

are being harassed or discriminated against to report the 

behavior to their immediate supervisor or a manager, and that if 

they fail to receive a satisfactory response, to report the 

behavior to that person's supervisor or manager or to the human 

resources department.  The pamphlet further advises that if the 

employee is not comfortable complaining to any of those persons 

or does not receive a satisfactory response, to call the toll-

free number. 

6.  Petitioner used the employee lunchroom frequently and 

was aware of the poster.  A similar poster was posted in the 

human resources department which Petitioner also frequented.  

The posters existed throughout the twelve years Petitioner was 

employed at the Sears Hialeah store. 
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7.  Sears' employees are also provided with an employee 

handbook which sets forth the Sears workplace policies, 

including Sears' policy prohibiting harassment and 

discrimination in the workplace and the Sears policy prohibiting 

workplace violence.  Petitioner received the handbook when she 

was hired.  She was familiar with the policies contained in the 

handbook and with the procedures for reporting harassment or 

discrimination in the workplace. 

8.  Although Petitioner testified inconsistently that she 

complained 3 or 4 times about the behavior of a co-worker 

Perfecto Blanco either to her supervisor or to his without any 

resolution, Petitioner admits she never complained to anyone 

higher up in management at the Hialeah store because she did not 

like to complain.  Further, she admits she never complained 

about any type of harassment or discrimination to the human 

resources department and never used the toll-free number to 

complain. 

9.  Sears also has a Workplace Violence policy with a goal 

of establishing and maintaining a totally-safe workplace.  The 

anti-violence policy prohibits, inter alia, starting or 

participating in a physical or verbal fight, punching, and 

slapping.  The policy provides that an employee violating the 

policy will be disciplined up to and including termination 

without prior warning. 
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10.  During the course of her employment with Sears, 

Petitioner had medical conditions which required accommodation 

by Sears.  Sears did accommodate her by providing her with a 

sit-down job and a wheelchair to get around the store.  Sears 

also accommodated Petitioner's work schedule so she could take 

time off for doctors' appointments and physical therapy. 

11.  Sears calls its employees "associates." 

12.  On March 5, 2004, Petitioner was working at her sit-

down job as a loss prevention associate.  She sat on a stool 

provided by Sears and was responsible for checking merchandise 

at the door, after customers had retrieved their merchandise 

from the merchandise pick-up area. 

13.  On that date Petitioner and Perfecto Blanco, a 

Hispanic male employed by Sears as a package pick-up associate, 

became engaged in a confrontation seemingly over who handed the 

customer the receipt.  Blanco yelled at Petitioner not to 

criticize him in front of a customer.  Petitioner walked out of 

the store, with Blanco following her.  She then walked back 

inside, and he followed her still yelling at her.  She turned 

and slapped his face.  He grabbed her wrists and held them to 

keep her from slapping him again.  Guillermo Almaguer, another 

associate, separated them.  

14.  Later that day Blanco reported the incident to 

Maritza Perez, another loss prevention associate, who reported 
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it to Zenaida Perdomo-Leyva in the human resources department.  

Perdomo-Leyva instructed Perez to interview Petitioner, Blanco, 

and any witnesses and to obtain their statements.   

15.  On that same date, Perez interviewed Petitioner who 

admitted that she had slapped Blanco on the right side of his 

face for "disrespecting" her.  Blanco told Perez the same story, 

admitting that he yelled at Petitioner.  When Petitioner wrote 

her statement, she changed her story, omitting the part where 

she struck Blanco, but asserting that "he got me out of 

control."  Blanco's written statement given to Perez was 

consistent with his oral statement. 

16.  Perez forwarded the statements she took to 

Zenaida Perdomo-Leyva in the human resources department.  On 

March 8, 2004, Perdomo-Leyva interviewed Perez, Petitioner, 

Blanco, and witness Almaguer.  She also obtained a written 

statement from each of them.   

17.  By the time statements were taken by the human 

resources department, Petitioner had further refined her story.  

This time she stated that she "wanted to cover his mouth and he 

confused it with a slap."  However, witness Almaguer's statement 

confirmed that Petitioner hit Blanco in the face.  By the time 

of the final hearing, Petitioner's version of the incident was 

that she merely raised her hand to signal Blanco to be quiet.     
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18.  In accordance with Sears' standard procedures, 

Perdomo-Leyva translated the statements that were written in 

Spanish into English and forwarded her investigative file to 

Sears' Associates Service Center in Atlanta for review by the 

consultant there who would make disciplinary recommendations to 

the Hialeah store's general manager Michael James.  James, who 

was in his mid-50s at the time, also reviewed the investigative 

file and, after consulting with the consultant at the Associates 

Service Center, made the final decision regarding the 

disciplinary action to be taken against Petitioner and against 

Blanco. 

19.  Based upon the information obtained in the 

investigation, James determined that Petitioner had violated 

Sears' workplace violence policy by slapping Blanco in the face.  

Because Sears has a "zero tolerance" policy regarding physical 

violence, James concluded that Petitioner's employment with 

Sears must be terminated.  He also determined from the 

investigative file that Blanco was acting in self-defense when 

he grabbed Petitioner's hands but had violated the policy by 

yelling at Petitioner.  He concluded that Blanco should receive 

a final written warning for the verbal altercation with 

Petitioner.   

20.  James' decisions as to the different disciplinary 

actions to be taken against Petitioner and Blanco were 
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consistent with prior and subsequent decisions.  Prior to 

Petitioner, he had terminated a Hispanic male associate for 

shoving another associate into a wall and had given the other 

associate a warning.  Subsequent to Petitioner, he has fired a 

manager for hitting an employee but did not fire the employee.  

Similarly, he has never terminated an employee for yelling at 

another employee or for engaging in verbal abuse.   

21.  On March 12, 2004, Petitioner was terminated from 

Sears for violating Sears' anti-violence policy.  Blanco was 

given a final written warning.   

22.  At the time James terminated Petitioner's employment, 

he was not aware that she was from Peru.  Further, he was not 

familiar with the word "indio."  Similarly, Perdomo-Leyva who 

conducted the investigation on behalf of Sears and who 

translated the statements she obtained from Spanish to English 

did not know Petitioner was Peruvian rather than Cuban like 

Perdomo-Leyva. 

23.  At the time James terminated Petitioner's employment, 

he was not aware that she had Parkinson's disease or rheumatoid 

arthritis.  

24.  Prior to her termination, Petitioner never complained 

to anyone that she was being harassed or discriminated against 

due to her sex or any disability.                     
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CONCLUSIONS OF LAW 

25.  The Division of Administrative Hearings has 

jurisdiction over the subject matter hereof and the parties 

hereto.  §§ 120.569, 120.57(1), and 760(11)(6), Fla. Stat. 

26.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of race, sex, national origin, age, or handicap.  

Petitioner asserts that she was discriminated against by Sears 

when she was terminated for these reasons.  Petitioner has 

failed to prove her allegations. 

27.  Petitioner bears the burden of proof established by 

the Supreme Court of the United States in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and in Texas Dept. of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).  Under this well-

established case law, Petitioner bears the initial burden of 

establishing by a preponderance of the evidence a prima facie 

case of discrimination.  If a prima facie case is established, 

the burden to go forward shifts to the employer to articulate a 

legitimate, non-discriminatory reason for the employment action.  

The employee then has the burden of showing that the business 

reason is pretextual and that a discriminatory reason more 

likely than not motivated the decision. 
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28.  In order to establish a prima facie case, Petitioner 

must prove that (1) she is a member of a protected class, (2) 

she was qualified for her position, (3) she suffered an adverse 

employment action, and (4) she was treated less favorably than 

similarly-situated employees who were not members of her 

protected class.  Holifield v. Reno, 115 F.3d 1555 (11th Cir. 

1997).  Petitioner has failed to establish a prima facie case of 

discrimination by failing to prove the fourth element of the 

analysis as to any of her allegations. 

29.  At the outset of the analysis, it is important to note 

Petitioner's lack of credibility due to her inconsistent and 

sometimes contradictory testimony and the lack of support for 

her allegations by her failure to offer competent evidence.  Her 

lack of competent, credible evidence has prevented her from 

establishing even a prima facie case as to any basis for the 

alleged discriminatory action by Sears. 

30.  As to Petitioner's claim that she was treated unfairly 

due to her age, she has offered no evidence in support of that 

allegation.  To the contrary, the evidence establishes that when 

Petitioner was hired by Sears, she was in her 50s, well into the 

protected class.  When the store's general manager made the 

decision to terminate her employment, he was also in his 50s.  

Moreover, the evidence shows that Sears actively recruits older 

employees and had several employees older than Petitioner 
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working at the Hialeah store.  Petitioner's age was simply not a 

factor in the termination decision. 

31.  As to Petitioner's claim that she was treated unfairly 

due to her sex, she has offered no evidence in support of that 

allegation.  Her unsupported allegation that Messrs. Blanco and 

Hernandez are homosexuals and that, because of their supposed 

sexual orientation, Blanco was given preferential treatment, 

does not prove sex discrimination.  Even if it did, neither of 

those gentlemen was the decision-maker regarding her termination 

and neither had input into the decision.  Further, the evidence 

is uncontroverted that over 50 percent of the employees at the 

Sears Hialeah store were female. 

32.  As to Petitioner's claim that she was treated unfairly 

due to her handicap/disability, she has offered no evidence in 

support of that allegation.  Rather, the evidence is 

uncontroverted that Sears accommodated Petitioner throughout her 

employment by adhering to her physicians' restrictions, giving 

her a position where she could sit down, providing her with a 

wheelchair to use at work, and adjusting her schedule so that 

she could attend doctors' appointments.  The only evidence 

offered by Petitioner that she was not fully-accommodated as to 

any of her requests is her testimony that she could no longer 

drive at night and requested that her schedule be changed to the 

dayshift but that that request was refused.  This testimony 
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makes no sense in view of her conflicting testimony that she 

worked Monday through Friday from 6:00 a.m. until 2:00 p.m. 

33.  As to Petitioner's claim that she was treated unfairly 

due to her race/national origin/ethnicity, she has offered no 

evidence in support of that allegation.  Petitioner offered no 

evidence that Sears treated similarly-situated non-Hispanic or 

non-Peruvian employees more favorably.  The evidence is 

uncontroverted that over 80 percent of the employees at the 

Hialeah store were Hispanic.  Further, neither Perdomo-Leyva nor 

James knew that Petitioner was Peruvian when Perdomo-Leyva 

conducted the investigation regarding Petitioner's altercation 

with Blanco or when James made the decision to terminate her 

employment.  Furthermore, the evidence established that James 

has terminated other Hispanic employees for violating Sears' 

anti-violence workplace policy. 

34.  Petitioner has failed to establish a hostile work 

environment claim to the extent she is asserting one.  To 

establish a hostile work environment, the harassment must be 

sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abusive 

environment.  Petitioner asserts that Blanco called her "india," 

"indio," "old lady," "shitty lady," and/or "shitty old lady."  

She further testified that india or indio is an insult depending 

upon how it is said.  No evidence was offered as to the context 
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in which these words are alleged to have been said, when, or how 

many times. 

35.  Petitioner testified during her case-in-chief that she 

reported this language to Harold Gomez and Rudy Hernandez and 

testified during rebuttal only that she reported this language 

to Rudy Hernandez.  She allegedly reported this to Hernandez 3 

or 4 times.  She testified that when the situation did not 

change, she made the decision not to report it to anyone higher 

up, to human resources, or the toll-free number.  Even if these 

parts of Petitioner's testimony are taken as true, the lack of 

evidence as to context and time prevents a finding that the 

alleged behavior continued after proper reporting procedures 

were followed.  Moreover, the evidence is insufficient to show 

any alleged incident was sufficiently severe or pervasive to 

create a hostile work environment. 

36.  Assuming arguendo that Petitioner has established a 

prima facie case as to any of her alleged bases of 

discrimination, which she has not, her claims still fail because 

Sears has articulated a legitimate, non-discriminatory reason 

for its actions, and Petitioner has failed to meet her burden of 

showing that the reason Sears gave is a pretext for 

discrimination.  The evidence is convincing that Petitioner 

violated Sears' anti-violence policy by striking another  
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employee and that Sears consistently terminates any employee for 

such conduct.   

37.  An employer may terminate an employee for a good 

reason, for a bad reason, for a reason based upon erroneous 

information, or for no reason at all, as long as the termination 

was not based upon a discriminatory reason.  See Dept. of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991), 

and the cases cited therein.  Sears has articulated a good 

reason for Petitioner's termination, and Petitioner has not 

shown by any direct evidence, statistical evidence, or even 

circumstantial evidence, that the reason was discriminatory. 

38.  Even if events happened as Petitioner claims they did, 

the Hialeah store's general manager, who made the decision to 

terminate Petitioner's employment, was entitled to make his 

decision based upon the statements given to him.  He concluded, 

based upon the information gathered during the investigation, 

that Petitioner violated Sears' anti-violence policy by slapping 

another employee in the face.  Relying upon that information, he 

made the decision to terminate Petitioner and issue a final 

written warning to Blanco for his part in the altercation.  The 

decision had nothing to do with Petitioner's age, sex, 

disability, race, and/or ethnicity/national origin.                          
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered finding that 

Petitioner failed in her burden of proof and dismissing the 

Petition for Relief filed in this cause. 

DONE AND ENTERED this 21st day of July, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
LINDA M. RIGOT 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 21st day of July, 2006. 

 
 
COPIES FURNISHED: 
 
Rima C. Bardawil, Esquire 
Law Office of Rima C. Bardawil, P.A. 
18520 Northwest 67th Avenue, No. 207 
Miami, Florida  33015 
 
Julie R. Waas, Esquire 
Scott S. Allen, Esquire 
Jackson, Lewis, LLP 
Two South Biscayne Boulevard, Suite 3500 
Miami, Florida  33131 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILBERTO PREK, 
 
     Petitioner, 
 
vs. 
 
WORKFORCE CENTRAL FLORIDA, 
 
 Respondent. 
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)
)
)
 

 
 
 
 
Case No. 05-4413 

   
RECOMMENDED ORDER OF DISMISSAL 

 
Administrative Law Judge (ALJ) Daniel Manry conducted a 

formal hearing in this proceeding on July 14, 2006, in Orlando, 
Florida, on behalf of the Division of Administrative Hearings 
(DOAH).  Petitioner did not attend the hearing or otherwise 
submit any evidence.  Respondent, Respondent's witnesses, and the 
court reporter attended the hearing in Orlando.  The ALJ 
conducted the hearing by telephone conference from Tallahassee, 
Florida.   

 
This Order memorializes the recommended order of dismissal 

entered by the undersigned on the record at the formal hearing 
based on Petitioner's failure to appear and present a prima facie 
case of the discrimination alleged in the Charge of 
Discrimination and Petition for Relief.  The Order of Pre-hearing 
Instructions entered on December 14, 2005, in relevant part, 
required each party to file, 20 days prior to the hearing, a list 
of witnesses and exhibits that each party intended to present at 
the hearing for admission into evidence.  Petitioner did not file 
a pre-hearing statement with DOAH, did not join in the pre-
hearing statement filed by Respondent, and did not otherwise 
disclose in the DOAH record any witnesses or exhibits that 
Petitioner intended to present at the formal hearing.  

 
On July 17, 2006, Petitioner filed with DOAH a motion for 

continuance.  The motion is denied as untimely.  
 
The motion alleges as the ground for granting a continuance 

that Petitioner has a new job and cannot obtain any time off for 
90 days.  The motion does not disclose the date on which 
Petitioner began his new employment and does not otherwise 
contain grounds that satisfy the requirement of an emergency in 
Florida Administrative Code Rule 28-106.210. 



RECOMMENDED that the Florida Commission on Human Relations 
enter a final order dismissing this proceeding with prejudice for 
failure to present a prima facie case of discrimination. 

 
DONE AND ENTERED this 21st day of July, 2006, in 

Tallahassee, Leon County, Florida. 
 

S                                  
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 21st day of July, 2006. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Peggy Isaacson 
Workforce Central Florida 
1097 Sand Pond Road, Suite 1009 
Lake Mary, Florida  32746 
 
Chelsie J. Roberts, Esquire 
Ford & Harrison, LLP 
300 South Orange Avenue, Suite 1300 
Post Office Box 60 
Orlando, Florida  32802-0060 
 
Wilberto Prek 
11387 Ashboro Drive 
Orlando, Florida  32837 
 



Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order of Dismissal.  
Any exceptions to this Recommended Order of Dismissal should be 
filed with the agency that will issue the Final Order in this 
case. 
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