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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BOBBIE EDWARDS, 
 
     Petitioner, 
 
vs. 
 
CITY OF DELAND, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-4142 

 
RECOMMENDED ORDER 

 
 A hearing was held pursuant to notice, on February 3, 2006, 

in Deland, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros.                              

APPEARANCES 

     For Petitioner:  Bobbie Edwards, pro se 
                      155 East Stetson Street 
                      Apartment 6 
                      Deland, Florida  32724 
                      
     For Respondent:  Jeffrey E. Mandel, Esquire 
                      Ackerman Senterfitt 
                      Post Office Box 231  
                      Orlando, Florida  32802-0231 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Charge of Discrimination filed by 

Petitioner on May 10, 2005. 
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PRELIMINARY STATEMENT 

On May 10, 2005, Petitioner, Bobbie Edwards, filed a Charge 

of Discrimination with the Florida Commission on Human Relations 

(FCHR) which alleged that the City of Deland violated Section 

760.10, Florida Statutes, by discriminating against him on the 

basis of race.  The Charge of Discrimination alleged hostile 

work environment, failure to reassign to another job position, 

constructive discharge, and retaliation. 

The allegations were investigated and on October 5, 2005, 

FCHR issued its determination of "no cause" and Notice of 

Determination: No Cause.  A Petition of Relief was filed by 

Petitioner on November 7, 2005.   

FCHR transmitted the case to the Division of Administrative 

Hearings (Division) on or about November 14, 2005.  A Notice of 

Hearing was issued setting the case for formal hearing on 

February 3, 2006.  The hearing proceeded as scheduled. 

At hearing, Petitioner presented the testimony of Jane 

Wilkinson and testified on his own behalf.  Petitioner's 

Exhibits numbered 14, 17-20, 25, 26, 28, and 32 were admitted 

into evidence.  Petitioner's Exhibits numbered 6 through 13, 22, 

23, 29, 30 and 31 were also admitted for a limited purpose:    

as evidence that Petitioner wrote the documents that are those 

exhibits but not as proof of the contents of those exhibits.  

Respondent presented the testimony of John Stanberry, and   
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James Ailes.  Respondent offered into evidence Exhibits Numbered 

1 through 14, 16 through 20, 23, and 25 through 30 which were 

admitted into evidence.     

A Transcript, consisting of two volumes, was filed on    

February 17, 2006.  On February 11, 2006, Petitioner filed a 

letter in the nature of post-hearing arguments.  Petitioner 

filed a proposed Order March 2, 2006, and Respondent filed a 

Proposed Recommended Order on March 3, 2006, which have been 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is an African-American male1/ who was 

employed by Respondent from 1998 until his resignation on 

May 13, 2004.   

2.  Respondent, the City of Deland (City), is an employer 

within the meaning of the Florida Civil Rights Act.   

3.  At all times while he was employed by Respondent, 

Petitioner worked in the City's Utilities Department, Water 

Production Division.  Petitioner began his employment as a 

Maintenance Worker I and was promoted to Maintenance Worker II 

in 2003.  A Maintenance Worker II is responsible for the upkeep 

of the wells and plants and performs a variety of semi-skilled 

manual tasks including laying pipe, pouring and forming 

concrete, installing water meters, mowing, fence maintenance, 

digging, cleaning, painting, simple maintenance on vehicles and 
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equipment, yard maintenance, routine custodial work, and minor 

repairs. 

4.  The Water Production Division is responsible for the 

care and maintenance of the City's drinking water wells.  The 

City owns 11 wells and seven water production plants.  The 

plants are drinking water class "C" plants. 

5.  John Stanberry is the Chief Water Plant Operator for 

the City.  He has been in that position since 1999 and has 

worked for the City for 19 years.  At all times material to this 

proceeding he has been either Petitioner's immediate supervisor 

or his second-level supervisor.   

6.  Petitioner received "above standard" ratings from 

Mr. Stanberry on his 1999, 2000, and 2001 performance 

appraisals.  These ratings were endorsed (given a second-level 

rating) by Robert Harrison, the Deputy Utilities Director. 

7.  On each of his performance appraisals, the City 

encouraged Petitioner to begin a class "C" drinking water course 

to obtain a drinking water certification or license.  Petitioner 

was also encouraged verbally by his supervisors to obtain this 

certification.  In order to obtain this certification, a person 

must pass a state examination and obtain one year's experience 

in actual plant operations.  Obtaining this certification would 

have allowed Petitioner to advance within the Department and 

become a plant operator. 
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8.  The "well route" is a daily operation that must be 

performed by a person holding at least a class "C" license.  

Lloyd Joiner holds such a license and is directly responsible 

for the well routes.  He is required to take daily well readings 

and note the well pumpage and the chemicals used at each water 

plant.  He is also required to perform daily well functions, 

such as maintenance, repairs and hauling away hazardous 

materials.  Because of the hazards involved in this work, a 

second person is required to accompany Mr. Joiner on the well 

route.  If the plant operator is out sick or on vacation, the 

position is temporarily filled by a maintenance worker. 

9.  During 2001, the plant operator position which served 

as the second person on the well route became vacant.  The 

position was advertised, but the City did not receive any 

applications as there was a shortage of water operators in the 

state.  Petitioner was assigned to temporarily fill-in on the 

well route.  Consequently, Petitioner's primary focus changed 

from performing regular maintenance work to performing day-to-

day well route operations. 

10.  Petitioner was informed by his supervisors that he 

would be permitted to study for the class "C" drinking water 

exam during work hours and that he would not be able to stay on 

the well route permanently if he did not get the class "C" 

certificate.   
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11.  In 2002, Petitioner's performance appraisal was 

completed by Lloyd Joiner, Assistant Chief Plant Operator and 

was endorsed by John Stanberry.  Again, Petitioner received an 

"above standard" rating.  Petitioner was then promoted to 

Maintenance Worker II in 2003. 

12.  In 2003, Petitioner had gained the necessary work 

experience to obtain the drinking water license but had not 

enrolled in any course to enable him to take the certification 

examination.  Mr. Stanberry removed Petitioner from the well 

route and returned him to regular maintenance duties.   

13.  At that time, another Maintenance Worker II, Leo 

Woulard, had enrolled in a course to obtain his drinking water 

certificate but needed the necessary work experience to obtain 

his certificate.  The decision was made by Deputy Director 

Robert Harrison and Mr. Stanberry to replace Petitioner on the 

well route with Mr. Woulard.  Mr. Woulard is an African-

American. 

14.  Petitioner was not pleased that he was taken off the 

well route and returned to regular maintenance duties.  After 

Petitioner was returned to regular maintenance duties, 

Mr. Stanberry observed what he believed to be unsatisfactory 

work by Petitioner.      
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15.  Petitioner's 2003 job performance evaluation was again 

completed by Mr. Joiner and endorsed by Mr. Stanberry.  

Mr. Joiner gave Petitioner high scores on the well route work.  

Mr. Stanberry, however, rated Petitioner's work in performing 

his regular maintenance duties and gave him low scores in three 

areas.  This was the first time since Petitioner began his 

employment for the City that Mr. Stanberry gave him below 

standard scores.  Notwithstanding these lower scores, Petitioner 

received an "above standard" rating on his 2003 performance 

appraisal and received a merit pay increase.  Petitioner did not 

regard this performance appraisal as discriminatory. 

16.  On September 9, 2003, which was immediately after the 

2003 performance appraisal, Mr. Stanberry wrote a memo to 

Petitioner as a written backup to verbal counseling he had given 

to Petitioner: 

This memo is to inform you of your 
responsibility when assigned work duties.  
When I give you a task to do, I expect the 
job to be done.  I want the job completed in 
a timely manner with good results.  I don't 
want corners to be cut or jobs to be avoided 
because you don't feel it's your 
responsibility.  If you have questions about 
a task, you need to ask me and make sure you 
understand what is expected of you in the 
assigned job or make sure it's done better 
than what I expect.  I don't feel like you 
do projects to the best of your abilities 
and I would like to see improvement. 
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This memo was not considered formal disciplinary action and was, 

therefore, not placed in Petitioner's personnel file. 

17.  The September 9, 2003, memo was the first time that 

Mr. Stanberry had issued a counseling memo to Petitioner and is 

what Petitioner perceives to be the first incident of 

discrimination by Mr. Stanberry towards him.  Petitioner's 

allegations regarding discrimination involve only Mr. Stanberry. 

18.  Petitioner asked Mr. Stanberry to clarify the 

September 9, 2003, memo.  The next day, Mr. Stanberry wrote a 

follow-up memo which read as follows: 

This memo is to clarify the previous memo.  
You were assigned to clean well houses for 
three days on August 27, 28, and 29 upon my 
inspection on Sunday, August 31st I found 
that you had done very little cleaning and 
had not cleaned three well sites at all.  In 
three days time all of the wells should have 
been spotless.  I have told you time and 
again what to clean and how, and you failed 
to do this completely again.  It is my 
opinion that your performance related to 
this assignment does not meet minimum 
standards.  
  

19.  Mr. Stanberry gave this memo to Petitioner in person 

at a meeting with Petitioner and Mr. Joiner.  At this point, 

things began to deteriorate between Petitioner and 

Mr. Stanberry.  Mr. Stanberry asked Petitioner to mow the grass 

at the main water plant but Petitioner refused.  Petitioner made 

reference in this meeting to the Taliban either hiring or 
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looking for fighters.  Mr. Stanberry felt threatened by this 

statement. 

20.  On the afternoon of September 10, 2003, Petitioner met 

with Mr. Stanberry, Mr. Joiner, and Mr. Harrison to discuss what 

happened that morning.  Petitioner was belligerent at this 

meeting and stated that he did not want to work for 

Mr. Stanberry any longer and would not report back to work until 

he had been transferred to another department.   

21.  On September 11, 2003, Petitioner reported to work at 

7:00 but refused to work for Mr. Stanberry.  Instead, Petitioner 

waited for Mr. Harrison to arrive.  Mr. Harrison allowed 

Petitioner to complete a Leave of Absence request form for six 

days of vacation to begin the next day.  Petitioner then left 

the work premises without permission and without clocking out 

and did not return to work that day. 

22.  On September 11, 2003, Mr. Stanberry wrote a memo to 

Jim Ailes, Utility Director, informing him of the events of the 

past two days regarding Petitioner's evaluation and meeting with 

supervisors.   

23.  On September 16, 2003, Mr. Stanberry wrote another 

memorandum to Mr. Ailes outlining violations of personnel rules 

committed by Petitioner and requesting a meeting with Mr. Ailes 

to get recommendations as to what disciplinary actions should be 

taken against Petitioner. 



 

 10

     24.  After returning from his vacation on September 23, 

2003, Petitioner again refused to perform work assigned to him 

by Mr. Stanberry.  Mr. Stanberry informed Mr. Ailes of this.  As 

a result, Mr. Ailes issued Petitioner a written reprimand for 

"insubordination by disobeying or refusing to follow a direct 

order or by refusing to perform assigned work or to comply with 

an official and legal supervisory directive or by demonstrating 

an antagonistic, insolent, disrespectful or belligerent attitude 

toward management."  It was Mr. Ailes' decision to issue the 

written reprimand.   

25.  Under the City's disciplinary guidelines, 

insubordination is an offense for which an employee may be 

discharged upon the first offense.  However, Mr. Ailes decided 

to issue a written reprimand in conformance with the City's step 

disciplinary action process.  Mr. Stanberry's memos to 

Petitioner were considered written confirmation of oral 

reprimands.  This written reprimand was the next step of 

discipline.        

     26.  On September 24, 2003, another incident occurred in 

which Petitioner again refused a work assignment.  Mr. Stanberry 

reported this to Mr. Ailes.  As a result, Mr. Ailes suggested 

that Petitioner receive his work assignments from Mr. Joiner 

instead of Mr. Stanberry in an attempt to diffuse this 

situation.  However, this did not solve the matter. 
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     27.  Petitioner requested a transfer.  Mr. Ailes inquired 

of other department heads as to whether there were any available 

positions and whether or not the other department heads were 

willing to take Petitioner as an employee.  There were no 

positions in the other branches in the utilities department to 

which Mr. Ailes could transfer Petitioner.  He also attempted to 

transfer Petitioner outside the Utilities Department, including 

Mr. Davenport of the Public Works Department.  However, 

Mr. Davenport was not willing to allow the transfer.  

Mr. Davenport is an African-American.   

 28.  Further, Mr. Ailes directed Petitioner to visit the 

City's employee assistance program (EAP) in a memo dated 

October 1, 2003.   

 29.  A series of incidents happened during the first half 

of October 2003 in which Petitioner continued to refuse or 

challenge assignments made to him by his supervisors.   

 30.  On October 13, 2003, Petitioner met with 

Mr. Stanberry, Mr. Harrison and plant operator Jeff Hunter.  The 

purpose of the meeting was to discuss and resolve allegations of 

an incident that occurred a year prior to this time.  The 

incident concerned a telephone call made by Petitioner's 

girlfriend, Jane Wilkinson.  According to Ms. Wilkinson, she 

called Petitioner's workplace for Petitioner, and the phone was 

answered by Mr. Hunter, who asked her whether or not she and 
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Petitioner were married and would have children.  Mr. Hunter had 

been counseled not to make inappropriate comments to anyone when 

answering the phone shortly after the incident occurred.  

However, in this meeting on October 13, 2003, Petitioner told 

Mr. Hunter that he would "kick his ass" if he ever spoke to his 

girlfriend again and made other inappropriate comments.   

31.  Another incident happened on October 14, 2003, when 

Petitioner dropped a weed-eater spool on Mr. Stanberry's desk.  

Mr. Stanberry instructed Petitioner to work on something else 

until a new spool was purchased but Petitioner refused.  

Petitioner made inappropriate comments to Mr. Stanberry.  In 

response, Mr. Stanberry told Petitioner that he was acting like 

a "damn fool."   

 32.  Mr. Stanberry received a verbal reprimand from 

Mr. Ailes for making that statement to Petitioner.  Mr. Ailes 

informed Mr. Stanberry that if any further similar conduct 

occurred that progressive disciplinary action would be taken.   

 33.  On October 15, 2003, Mr. Ailes issued a Notice of 

Proposed Discipline to Petitioner in which Mr. Ailes proposed a 

three-day suspension without pay and a letter of reprimand and 

warning for violations of the City's personnel rules on 

October 9, 10, 13, and 14, 2003.  The notice listed several 

offenses, including four which were identified as dismissal 

offenses, and instructed Petitioner, "[Y]our continuous 
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challenge of every assignment given to you must stop.  The 

disrespectful, belligerent, threatening, and defamation of 

character of your immediate supervisor must stop."  The letter 

also noted that Petitioner had refused to contact the City's EAP 

despite having been instructed to do so on three occasions. 

 34.  Petitioner did not contest the proposed disciplinary 

action and served the three-day suspension. 

 35.  Another incident occurred on October 27, 2003, 

resulting from a disagreement between Mr. Stanberry and 

Petitioner concerning an assignment of mowing the grass at a 

well station.  Petitioner told Mr. Stanberry that he was acting 

"freaked out" and that Petitioner could not understand why.  

Petitioner said that he would understand Mr. Stanberry being 

"freaked out" if he got a call about his son being run over by a 

truck or turning up missing.  Mr. Stanberry was alarmed about 

this comment and believed it to be a threat against his family. 

 36.  Based upon the October 27, 2003, incident, Petitioner 

was placed on paid administrative leave pending an 

investigation.  Mr. Ailes made an appointment for Petitioner 

with the EAP that day in an effort to diffuse the situation.  

Mr. Ailes recommended that Petitioner be terminated from 

employment in a Notice of Proposed Discipline. 
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37.  A predetermination hearing was held on November 7, 

2003, in which Mr. Ailes concluded that Petitioner committed all 

of the offenses outlined in the October 27, 2003, Notice of 

Proposed Discipline.  However, Petitioner was not terminated.  

Petitioner was required to write a letter of apology to 

Mr. Stanberry, refrain from making threats to co-workers and 

supervisors, and report to another supervisor, Mr. Hadley, for 

his work assignment.  Additionally, Petitioner was placed on 

probation for a 90-day period and warned that if any further 

occurrence happened during that period, he would be terminated 

immediately.       

38.  On May 3, 2004, Mr. Stanberry went to Mr. Hadley, 

another supervisor, to discuss daily duties.  Petitioner was in 

Mr. Hadley's office at the time.  Mr. Stanberry wanted 

Petitioner to do painting and other tasks within his job 

description, but Petitioner responded that it was not his job to 

do so.  Mr. Stanberry told Petitioner that these duties were his 

assignment for the day, and that if he did not want to complete 

them, he could leave.  Petitioner and Mr. Stanberry argued.  

Petitioner called Mr. Stanberry a "faggot" and a "fucking 

faggot" and threatened to "whip [Mr. Stanberry's] ass."  

Mr. Stanberry responded by telling Petitioner that if Petitioner 

came anywhere near him or his family that Mr. Stanberry would 

kill him.   
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39.  As a result of this altercation, Mr. Ailes determined 

that both Petitioner and Mr. Stanberry should be disciplined.  

As for Mr. Stanberry, Mr. Ailes determined that Mr. Stanberry 

should receive a three-day suspension without pay.  

Mr. Stanberry waived his predetermination hearing and wrote a 

letter of apology.  Based upon Mr. Stanberry's apology letter 

and his years of service to the city, Mr. Ailes reduced the 

suspension to a two-day suspension and required Mr. Stanberry to 

attend a conflict management and confrontational skills seminar.  

He further advised Mr. Stanberry that if further incidents 

occurred, it could lead to termination. 

40.  As for Petitioner, Mr. Ailes issued a Notice of 

Proposed Disciplinary Action on May 6, 2004, in which he 

recommended that Petitioner be terminated and setting a date of 

May 14, 2004, for a predetermination hearing.   

41.  Prior to a final decision on the proposed termination, 

Petitioner resigned from his employment from the City.  He did 

not request a predetermination hearing. 

42.  Mr. Stanberry played no role in the decision to 

discipline Petitioner for either the October 27, 2003, incident 

for which he was suspended, nor for the May 3, 2004, incident.  

Those decisions to discipline Petitioner were solely Mr. Ailes'. 
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43.  Mr. Ailes proposed different levels of discipline for 

Mr. Stanberry and Petitioner because they were at different 

levels of the progressive discipline process.  Petitioner had 

already received both oral and written reprimands and had been 

suspended for misconduct.  Further, Petitioner had been 

recommended for termination as a result of the October 27, 2003, 

incident, but was instead placed on probation and allowed to 

return to work.  In contrast, Mr. Stanberry had received only 

one previous verbal warning.  Although the next step in the 

progressive discipline process for Mr. Stanberry would have been 

a written reprimand, Mr. Ailes believed the circumstances 

warranted an unpaid suspension. 

44.  There was no evidence presented that establishes or 

even suggests that Mr. Ailes' decision to impose discipline on 

Petitioner was based on race. 

45.  The only disciplinary actions imposed on Petitioner 

from Mr. Stanberry were the verbal and written counseling memo 

on September 9, 2003.  Mr. Stanberry had written memos of a 

similar nature on at least two occasions to Caucasian employees.  

There is no evidence that Mr. Stanberry's actions toward 

Petitioner were based on race. 

46.  On August 2, 2004, Petitioner threw a cinder block 

through the front glass doors of City Hall.  Petitioner was 

charged with Throwing a Deadly Weapon.  Petitioner pled nolo 
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contendere to the charge.  Adjudication was withheld and the 

court placed him on probation.  He was later charged with 

violation of his probation.  Petitioner ultimately pled guilty 

to the probation violation and he was adjudicated guilty of 

throwing a deadly missile at a building.    

CONCLUSIONS OF LAW 
 

 47.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569 and 120.57, Fla. Stat.      

48.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

race. 

49.  In discrimination cases alleging disparate treatment, 

the Petitioner generally bears the burden of proof established 

by the United States Supreme Court in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).2/  Under this well 

established model of proof, the complainant bears the initial 

burden of establishing a prima facie case of discrimination. 

When the charging party, i.e., Petitioner, is able to make out a 

prima facie case, the burden to go forward shifts to the 

employer to articulate a legitimate, non-discriminatory 

explanation for the employment action.  See Department of 
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Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991) 

(court discusses shifting burdens of proof in discrimination 

cases).  The employer has the burden of production, not 

persuasion, and need only persuade the finder of fact that the 

decision was non-discriminatory.  Id.  Alexander v. Fulton 

County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  The employee 

must then come forward with specific evidence demonstrating that 

the reasons given by the employer are a pretext for 

discrimination.  "The employee must satisfy this burden by 

showing directly that a discriminatory reason more likely than 

not motivated the decision, or indirectly by showing that the 

proffered reason for the employment decision is not worthy of 

belief."  Department of Corrections v. Chandler, supra at 1186;  

Alexander v. Fulton County, Georgia, supra.  Petitioner has not 

met this burden. 

50.  Petitioner claims he was constructively discharged 

because of race discrimination.  To establish a prima facie 

case, he must prove that (1) he is a member of a protected class 

(e.g., African-American); (2) he was subject to an adverse 

employment action; (3) his employer treated similarly situated 

employees, who are not members of the protected class, more 

favorably; and (4) he was qualified for the job or benefit at 

issue.  See McDonald, supra; Gillis v. Georgia Department of 

Corrections, 400 F.3d 883 (11th Cir. 2005). 
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51.  Petitioner has not proven all of the elements to 

establish a prima facie case of discrimination.  Although 

Petitioner was reluctant to identify himself as African-American 

at hearing (see endnote 1), he is a member of a protected class 

and was subject to an adverse employment action.   

52.  However, he has not proven that his employer treated 

similarly situated employees who are not members of the 

protected class more favorably.  The person who replaced 

Petitioner on the well route was another African-American male.   

53.  As for disciplinary action, the only discipline 

imposed on Petitioner by Mr. Stanberry were the verbal warnings 

and two written memos.  All other discipline Petitioner received 

was recommended and imposed by Mr. Ailes.  Petitioner made no 

allegation that Mr. Ailes discriminated against him. 

54.  Even if Petitioner had made such an allegation, the 

actions taken by Mr. Ailes were consistent with the progressive 

discipline policy used by the City.  That is, Mr. Ailes 

disciplined both Petitioner and Mr. Stanberry for the 

inappropriate statements made to each other on May 3, 2004.  

Mr. Stanberry was required to serve a two-day unpaid suspension 

and attend an anger management course.  Mr. Ailes did not 

recommend termination for Mr. Stanberry because it was only the 

second level of misconduct.  Mr. Stanberry had previously been 

given a verbal warning for making an inappropriate comment to 
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Petitioner (calling him a "damn fool").  The second incident on 

May 4, 2004, should have resulted in Mr. Stanberry's receiving a 

written reprimand under the City's progressive discipline 

policy.  However, Mr. Ailes imposed a more severe form of 

discipline, a two-day suspension.  In contrast, Petitioner had 

previously been given a number of verbal and written warnings, 

served a suspension, and had been recommended for termination 

and placed on probation for making threatening statements and 

for failing to perform his duties.  By the time the May 4, 2004, 

incident occurred, the next step in progressive discipline was a 

recommended termination.   

55.  Moreover, Petitioner did not prove the fourth 

component of establishing a prima facie case regarding his being 

taken off the well route in that he did not have the necessary 

certificate or license to be placed in the well route position 

permanently.   

56.  Applying the McDonald analysis, Petitioner did not 

meet his burden of establishing a prima facie case of 

discriminatory discharge.  Even assuming that Petitioner had 

demonstrated a prima facie case of discriminatory discharge, the 

City demonstrated a legitimate, non-discriminatory reason for 

recommending his termination.  The decision-maker (Mr. Ailes) 

followed the City's progressive discipline policy.  The first 

level of discipline is a verbal warning, followed by a written 
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reprimand.  The next level of discipline is suspension, then 

finally termination.  Petitioner had received a number of verbal 

and written warnings and was given an un-paid suspension before 

the final recommended termination.  In at least one instance, 

Petitioner was given the benefit of more lenient discipline than 

the progressive discipline policy would have warranted.  The 

City's reasons for disciplining Petitioner were legitimate and 

non-discriminatory. 

57.  Even if it were necessary to go to the next level of 

the McDonald analysis, Petitioner did not produce any evidence 

that the City's legitimate reasons were pretext for 

discrimination.  Therefore, Petitioner has not met his burden of 

showing that a discriminatory reason more likely than not 

motivated the decisions to impose disciplinary action or to 

replace Petitioner with another African-American male to the 

well route, or by showing that the proffered reason for the 

employment decision is not worthy of belief.  Consequently, 

Petitioner has not met his burden of showing pretext.   

58.  In summary, Petitioner has failed to carry his burden 

of proof that Respondent engaged in racial discrimination toward 

Petitioner when it imposed disciplinary action or replaced him 

on the well route. 

59.  To make a prima facie case of retaliation, Petitioner 

must show that he engaged in protected activity, that he 
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suffered adverse employment action, and that there is some 

causal relation between the protected activity and the adverse 

employment action.  Casiano v. Gonzales, 2006 U.S. Dist. Lexis 

3593 (N.D. Fla. 2006); Jeronimus v. Polk County Opportunity 

Council, Inc., 2005 U.S. App. Lexis 17016 (11th Cir. 2005).  

Petitioner has not produced any evidence that he was retaliated 

against.   

60.  As to the hostile work environment charge, to 

establish a prima facie case, Petitioner must prove that he is a 

member of a protected group, that he was subject to unwelcome 

harassment, that the harassment complained of was based on race, 

that the harassment complained of was sufficiently severe or 

pervasive to alter a term, condition, or privilege of employment 

by creating an abusive working environment, and that the 

employer knew or should have known of the harassment in question 

and failed to take remedial action.  Sparks v. Pilot Freight 

Carriers, Inc., 830 F.2d 1554 (11th Cir. 1987); Henson v. City 

of Dundee, 682 F.2d 897, 905 (11th Cir. 1982). 

61.  Petitioner's asserts that he was subject to a hostile, 

intimidating, work environment by Mr. Stanberry.  Certainly, 

after Petitioner was removed from the well route, the 

relationship between the two men began to deteriorate.  

Mr. Stanberry made inappropriate comments to Petitioner after 

Petitioner began to refuse to take work assignments from 
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Mr. Stanberry and in response to inappropriate comments of 

Petitioner.  These comments do not rise to the level of conduct 

described above and do not meet the essential elements to prove 

that a hostile work environment existed. 

62.  Petitioner's subjective belief that these 

inappropriate comments were motivated by unlawful discriminatory 

intent is generally insufficient to establish a violation of 

Title VII, regardless of the hostility of the conduct.  For 

example, in Triplett v. Electronic Data Systems, 710 F. Supp. 

667 (W.D. Mich. 1989), an employee "believed in [her] heart" 

that her supervisor was discriminating against her when he would 

continuously identify shortcomings in her work, would never look 

at her or talk to her casually, and was always very short with 

her.  Id. at 671-72.  Yet upon analysis of these claims, the 

court ruled that the plaintiff's observations and opinions were 

insufficient to establish violation of Title VII.  Id.   

While plaintiff may rightly complain that 
she was treated discourteously by [the 
defendant], no facts have been presented to 
support a finding that the tension was 
related to racial difference.  The statutes 
under which plaintiff seeks redress for race 
discrimination are designed for that limited 
purpose, they do not provide a shield 
against all harsh treatment in the work 
place. 

 
Id., at 672 citing McCollum v. Bolger, 794 F.2d 602, 610 (11th 

Cir. 1986)(personal animosity is not the equivalent of unlawful 
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harassment and is not proscribed by Title VII and a personal 

feud cannot be turned into a discrimination case merely by 

accusation). 

63.  Petitioner has not produced any competent evidence 

that he was subject to a hostile work environment created by 

racial harassment.                     

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    

DONE AND ENTERED this 20th day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of March, 2006. 
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ENDNOTES 
 
1/  At hearing, Petitioner testified that he is not African-
American or a "black" person.  However, he identified himself  
as an African-American male in his Charge of Discrimination.   
At hearing, he appeared to be an African-American male.   
 
2/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 
1994). 
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Case No. 04-3004 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

case on October 19, 2005, in Leesburg, Florida, before Ella Jane 

P. Davis, a duly-assigned Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  John Vernon Head, Esquire 
     John Vernon Head, P.A. 
     138 East Central Avenue 
     Howey-in-the-Hills, Florida  34737 
 

 For Respondent:  Stephen W. Johnson, Esquire 
                      Stephanie G. McCullough, Esquire 
                      1000 W. Main Street 
                      Leesburg, Florida  34748 
 

STATEMENT OF THE ISSUE 

 Whether Respondent Employer is guilty of an unlawful 

employment practice pursuant to Section 760.10, Florida 

Statutes, by discriminating against Petitioner based upon her 

sex (gender).  Specifically, whether Petitioner was sexually 
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harassed in the work place and/or unlawfully terminated for 

refusing sexual favors.  

PRELIMINARY STATEMENT 

 On May 17, 2002, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR).  The charge alleged that Respondent Employer 

discriminated against her based upon sex and that she was laid 

off on June 1, 2001, because she refused to give sexual favors 

to the company president.  The case was assigned FCHR No. 

2202063. 

 FCHR performed an investigation and issued a Determination:  

No Cause on June 3, 2004.  On July 15, 2004, FCHR entered an 

Amended Determination:  No Cause.  On August 19, 2004, 

Petitioner filed a Petition for Relief with FCHR.  The case was 

referred to the Division of Administrative Hearings on or about 

August 24, 2004. 

On September 9, 2004, Respondent filed its Motion to 

Dismiss and Supplemental Motion to Dismiss the Petition for 

Relief on the basis that the Petition for Relief had been 

untimely filed.  A Recommended Order of Dismissal was entered by 

a predecessor Administrative Law Judge on October 1, 2004, but 

apparently was not docketed or mailed to the parties until 

April 11, 2005.  
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 On June 15, 2005, FCHR entered an Order remanding the case 

to the Division of Administrative Hearings, because FCHR had 

concluded that the Petition for Relief had been filed timely, 

based upon the issuance of the Amended Determination:  No Cause.  

 When the case was returned to the Division of 

Administrative Hearings, it was assigned to the undersigned 

Administrative Law Judge.   

 A Notice of Hearing dated July 28, 2005, scheduled the 

disputed-fact hearing for October 19, 2005.  

 At the disputed-fact hearing, the parties' Joint Pre-

hearing Stipulation was admitted as Joint Exhibit "A".   

Petitioner testified on her own behalf and presented the 

oral testimony of Kathy Tonnetti and William (Bill) Beers.   

Respondent cross-examined those witnesses called by 

Petitioner, and presented the oral testimony of Bill Beers, 

Jerry Schinderle, Deborah Goodnight, William (Bill) Padgett, 

Glen Busby, Karen Palmer, Bill Beers, and Petitioner.  

Respondent's Exhibits 1A-1D, 2, 4-9, and "Part one" of R-10, 

were admitted in evidence.  Exhibit R-3 was withdrawn and not 

offered. 

A Transcript was filed on November 7, 2005.   

Upon an oral stipulation recorded in the Transcript, 

Petitioner was permitted/required to after-file a two-part 

exhibit with regard to her earnings since she was laid off by 
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Respondent.  After receipt, these items have been designated 

"Parts 2-3 of R-10."  Petitioner's delay in filing same until 

December 20, 2005, resulted in the record remaining open for an 

extended period of time.   

Pursuant to stipulations and Orders, the parties timely 

filed their respective Proposed Recommended Orders, both of 

which have been considered in preparation of this Recommended 

Order. 

FINDINGS OF FACT 

1.  Respondent is a corporation engaged in the utility 

construction business.  Respondent employs approximately 150 

people for a variety of tasks.  At all times material, 

Respondent's president, Bill Beers (male), had at least a 

partial ownership interest in the company.  He currently "owns" 

the company. 

2.  Petitioner is female. 

3.  Petitioner was initially employed with Respondent as an 

accounting assistant on July 22, 1998.  Petitioner had earned a 

high school diploma and an accounting certificate from Lake 

Technical Center.  She has completed approximately one year of 

junior college. 

4.  Jerry Schinderle (male), Respondent's Vice-President of 

Finance and its Comptroller, made the decision to hire 

Petitioner.  He was in charge of Respondent's accounting 
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department in which Petitioner was employed.  Bill Beers did not 

participate in, or have input for, the decision to hire 

Petitioner.   

5.  Mr. Schinderle promoted Petitioner to an accounts 

payable position on or about August 21, 1998, when another 

female employee was either terminated or quit.  With her 

promotion, Petitioner received a raise in pay.  In her new 

position, Petitioner's duties were to handle accounts payable, 

job costing reports, and job tracking.   

6.  From Petitioner's date of hire until approximately 

October 1999, Mr. Schinderle was Petitioner's sole immediate 

supervisor.  At all times during this period there were a total 

of four employees in the accounting department, including 

Petitioner, Mr. Schinderle, and two female employees. 

7.  From approximately October 1998 to October-November 

1999, Petitioner and Bill Beers engaged in a consensual and 

intimately sexual romantic relationship. 

8.  While they were dating in 1998 and 1999, Petitioner 

gave Mr. Beers a kiss in the morning in his office on the ground 

floor of the employer's building, before she reported to work in 

her second floor office.  However, it is undisputed that 

Petitioner and Mr. Beers never had sexual relations at the 

office.  During the period from October 1998 to October-November 

1999, their sexual activities occurred only after the work day 
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was over or during their mutual lunch hours in Petitioner's 

home, in Mr. Beers' home, or in a car. 

9.  In 1999, Deborah Goodnight (female) was hired from 

outside the company as Mr. Schinderle's Assistant Comptroller.  

As such, Ms. Goodnight became Petitioner's immediate superior, 

and Mr. Schinderle remained in a supervisory capacity over the 

entire accounting department, which continued to be made up of 

four employees, counting himself, Ms. Goodnight, Petitioner, and 

one other female employee.  Petitioner complained herein that 

Mr. Beers promised her the promotion and that she should have 

been promoted instead of Respondent's hiring Ms. Goodnight from 

outside the company.  Mr. Beers testified that he had refused 

Petitioner's request to intervene on her behalf with 

Mr. Schinderle about the promotion.  Mr. Schinderle confirmed 

that Ms. Goodnight was hired solely by himself.  Ms. Goodnight 

had a four-year bachelor's degree in accounting and had been 

comptroller of another company previously.  Ms. Goodnight's 

qualifications for the position for which she was hired clearly 

exceeded those of Petitioner. 

10.  Thereafter, until Petitioner was laid off by 

Respondent on June 1, 2001, there continued to never be more 

than a total of four employees in the accounting department:  

Mr. Schinderle, Deborah Goodnight, Petitioner, and one other 

female employee. 



 7

11.  Most of Respondent's employees became aware that 

Petitioner and Mr. Beers were dating when Mr. Beers escorted 

Petitioner to a company Christmas party (year unspecified).  

Petitioner personally told Ms. Goodnight that they were dating.  

However, no employee who testified was aware of any 

unprofessional or inappropriate conduct by Mr. Beers with 

Petitioner in the office at any time while she was employed by 

Respondent.   

12.  Sadly, Petitioner's and Mr. Beers' relationship was 

rocky, and in October or November 1999, Mr. Beers initiated a 

break-up of their consensual sexual relationship.  Petitioner 

initially claimed that she initiated the break-up but ultimately 

admitted that she and Mr. Beers mutually agreed to terminate 

their consensual sexual relationship at that time.  

13.  Petitioner and Mr. Beers have different views of who 

pursued whom between November 1999 and February 2000, but both 

agree that in February 2000, they resumed a sexual relationship 

outside the office.   

14.  By each protagonist's account, during a large part of 

the period from February 2000 to late summer or the autumn of 

2000 (see Findings of Fact 16-17), there were periods of good 

relations and periods of bad relations between the two of them.  

There were break-ups, one-night stands, and reconciliations at 

various times.  It was, at best or worst, an "on-again-off-
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again" romance, but there still was no unprofessional or 

improper conduct observed by anyone at the office.  Any sexual 

liaisons occurred outside the office as previously described. 

15.  It is undisputed that in July 2000, Mr. Beers left a 

note on Petitioner's vehicle in which he expressed his desire to 

terminate their relationship once and for all. 

16.  Mr. Beers and Petitioner disagree as to whether or not 

they had sexual relations after July 2000.  Petitioner claimed 

that Mr. Beers importuned her at every possible opportunity, in 

or out of the office, to have sex with him and had sex with her 

as late as January 2001.  Mr. Beers denied any pursuit of 

Petitioner and denied any sexual contact with Petitioner after 

July 2000.  Both Petitioner and Mr. Beers have some confusion of 

dates between what happened at their November 1999 break-up 

versus their July 2000 breakup, and it is possible to interpret 

part of Mr. Beers' testimony to the effect that there was a 

sexual encounter between them as late as November 2000, but upon 

the greater weight of the credible evidence as a whole, it is 

found that their sexual relationship ended once and for all in 

July 2000.. 

17.  In August 2000, Mr. Beers began dating another woman.  

In February 2001, he became engaged to her, and she moved into 

his home.  They were married in July 2001.   
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18.  Petitioner claimed to have been harassed by co-workers 

at Mr. Beers' instigation from the beginning of her employment 

in 1998 to its end on June 1, 2001.  She further alleged that 

from February 2000 until her termination on June 1, 2001, she 

strongly felt that she had to comply with Mr. Beers' requests 

for sexual favors or she would receive some "punishment" in the 

workplace or lose her job.  Likewise, she believed that any 

advantage she gained in the employment field also was a "gift" 

from Mr. Beers either to woo her for future sexual favors or to 

reward her for immediately past sexual favors.  Some of 

Petitioner's allegations in this regard are less than credible 

simply because she claimed that she was "punished" even while 

she was engaging in admittedly consensual sex with Mr. Beers 

from October 1998 to November 1999.  Other of her specific 

allegations of receiving quid pro quo advantages and punishments 

from Mr. Beers after February 2000, were either not credible on 

their face or were affirmatively refuted as set out infra. 

19.  Testimony from other employees and record evidence 

indicated that Respondent's employment practices were uniform 

towards all employees, including Petitioner. 

20.  Petitioner testified that so long as she was engaging 

in sexual activities with Mr. Beers, she received the benefit of 

being assigned a company cell phone, but that when she refused 

to perform sexual favors for Mr. Beers that benefit was taken 
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away.  The better evidence shows that soon after they started 

dating in 1998, Mr. Beers loaned Petitioner a company cell 

phone, assigned to himself, which he let her use for 

approximately one week, because she had confided to him that the 

man that she was living with was abusive and she was afraid of 

him.  Also, when Petitioner or anyone else handled the payroll, 

that person had the use of a company cell phone.  Petitioner was 

unable to show that at any time during her employment from 1998 

to 2001, there was any permanent, or even lengthy, assignment of 

a company cell phone to her, or that such an assignment was 

taken away from her. 

21.  Petitioner testified that so long as she was engaging 

in sexual activities with Mr. Beers she received the benefit of 

being assigned a company car for personal use.  Petitioner was 

able to establish only that, occasionally, during their first 

consensual relationship in 1998-1999, Mr. Beers loaned her the 

use of his company-issued car and also provided her with his 

company-issued credit card with which to pay for gassing-up that 

car for both of them to use.  While this may constitute a misuse 

of the employer's car and card by Mr. Beers, the greater weight 

of the credible evidence is still contrary to Petitioner's 

unsupported testimony that a company vehicle was assigned to her 

and then removed from her custody due to her refusal of sexual 

favors to Mr. Beers.  The testimony of several witnesses on this 
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point was corroborated by a list of vehicles and the names of 

employees to whom those vehicles had been assigned.  

Petitioner's name does not appear on this list.  The list 

further supports a finding that the majority of vehicles owned 

by Respondent employer were trucks and other types of heavy 

equipment which were assigned to male employees working in the 

field, as opposed to ordinary vehicles assigned to any office 

staff, either male or female.   

22.  Like all Respondent's other employees, Petitioner had 

access to a company pool vehicle which any employee was allowed 

to use for company business or for personal use when his or her 

own vehicle was being repaired or was otherwise out of 

commission.  This vehicle was never individually assigned to any 

employee. 

23.  Petitioner claimed that during and after her sexual 

relationships with Mr. Beers, and continually until her 2001 

termination, he directed other employees to purposefully harass 

her, withhold information or invoice sheets, or create other 

road blocks to her successfully performing her job duties or 

completing her assignments at work.  Petitioner's testimony is 

particularly incredible on this point because she specifically 

contended that several of the instances when other employees 

harassed her or made her job more difficult took place during 

the time she admittedly was engaging in a consensual 
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relationship with Mr. Beers in 1998-1999.  Also, no other 

evidence or testimony corroborated Petitioner's analysis in this 

regard for any time period.  No employees were affirmatively 

shown to have intentionally tried to prevent Petitioner from 

being able to perform her job duties at any time, including 

2000-2001.  Moreover, at no time did Petitioner report any 

harassment by co-workers to Ms. Goodnight or Mr. Schinderle.  

Petitioner was only occasionally reprimanded for not doing her 

job well, and she continued to be employed and to receive 

regular raises throughout her 1998-2001 employment 

24.  Petitioner contended that Mr. Beers described in lurid 

detail their sexual activities to other male employees, who then 

accosted her with suggestive comments.  There was no 

corroboration for this allegation.  Although it is probable that 

rough-and-tumble male employees speculated about the 

relationship between their boss and Petitioner and it is further 

probable that they occasionally goaded Petitioner with their 

speculations, there is no corroboration, whatsoever, that 

Mr. Beers discussed Petitioner with co-workers or encouraged any 

bad behavior toward Petitioner by them.  The comments, if they 

occurred, certainly were not shown to be pervasive behavior in 

the workplace.   

25.  Petitioner also incredibly claimed that, in general, 

other employees were instructed not to talk to her both during 
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and after the end of her sexual relationship with Mr. Beers.  

Other employees testified that they were not aware of any 

instructions at any time by Mr. Beers or anyone else that they 

should refuse to speak with Petitioner.  Even Petitioner 

conceded that Ms. Goodnight was reasonably cordial to her at all 

times. 

26.  Petitioner specifically claimed that one particular 

employee, Glen Busby, was instructed by Mr. Beers not to speak 

to her and was "punished" for speaking with her by having a 

company vehicle taken away entirely or replaced with an older, 

poorer quality car.  She conjectured that Mr. Busby was also 

terminated by Respondent as a result of befriending her.  

Contrariwise, Mr. Busby testified credibly that he was never 

instructed by Mr. Beers or his supervisors not to speak to 

Petitioner.  Mr. Busby stated that he had left Respondent's 

employment for approximately a year in order to care for his 

mother, who was dying.  He also related that when he returned to 

work for Respondent, he was not assigned a vehicle such as he 

had previously been assigned, because he came back as a project 

manager, working primarily in the office, as opposed to 

returning as a construction site employee who needed a heavy 

duty vehicle on a jobsite.  He acknowledged that while he had 

been in the field, several company vehicles had been assigned to 
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him and that these were frequently replaced with newer, better- 

conditioned vehicles. 

27.  Petitioner was unable to show that any professional 

training element of her employment was dependent on whether she 

did, or did not, provide sexual favors.  The greater weight of 

the credible testimony, plus records and calendars, demonstrated 

that Petitioner received the same internal accounting training 

as other accounting department employees, mostly from 

Mr. Schinderle on a rotating basis.  Mr. Schinderle testified, 

and Petitioner acknowledged, that she also was provided with 

specialized accounting programming training by an outside 

computer company representative.   

28.  Petitioner described one instance, apparently in late 

1998, possibly while the consensual relationship with Mr. Beers 

was still "on," when she took off from work for approximately 

two weeks.  She passed the first week as a Mayo Clinic 

outpatient for kidney problems and passed the second week in her 

home or in hospital emergency rooms, due to postoperative 

problems.  She claimed that during these two weeks, she was 

unable to have sexual relations with Mr. Beers and refused to 

have sex with him when he personally delivered her paycheck to 

her home after the first week.  She claimed that he had promised 

her that she would get her check for the second week, too, but 

when she refused him, he refused to pay her for the second week 
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that she was unable to work.  Actually, Respondent's records 

show that Respondent had paid Petitioner regular wages for ten 

days, but she was required to reimburse the employer for the 

tenth day she was off work that was not covered by saved sick 

leave or another leave policy.    

29.  Although Petitioner showed some abuses of company 

policy regarding breaks and smoking committed by individual 

employees, the greater weight of the credible evidence is that 

such company policies were equally applied and enforced among 

all employees, including Petitioner.   

30.  Petitioner characterized a bonus she got in February 

2000, the first month of the February 2000-July 2000 

reconciliation, as a quid-pro-quo reward from Mr. Beers because 

she had agreed to resume her relationship with him.  However, in 

fact, it was company policy to distribute annual bonuses to 

everyone in the company in February of each year.  The amount 

paid out by the company depended on the amount authorized by 

auditors based on the prior year's business profit.  Petitioner 

received an annual bonus each February she worked for 

Respondent, but the amount varied, according to the company's 

profit, for Petitioner and for all other employees.  In February 

2000, all employees received their annual bonuses.  Petitioner 

and two other members of Respondent's office staff, who were not 

having an affair with the company president, received identical 
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amounts of $2,500.00 annual bonus based on their function within 

the company.   

31.  It is undisputed that on January 19, 2001, after their 

final break-up, Petitioner approached Mr. Beers in his office 

and indicated that she was having difficulty accepting the end 

of their relationship.  She had apparently anticipated that they 

would eventually marry, and was struggling with the fact that 

Mr. Beers was romantically involved with the woman he had begun 

dating in August 2000.  Petitioner asked Mr. Beers to pay her 

money so that she could go away and find other employment.  

Petitioner contends that this was a request for Mr. Beers to pay 

her the bonus that Respondent annually paid its employees each 

February.   

32.  Mr. Beers interpreted Petitioner's January 19, 2001, 

request for money as a demand that he pay her to quit her job 

and get out of his life.  He refused to accept her offered 

letter of resignation.   

33.  Petitioner claims that on January 26, 2001, Respondent 

advertised as vacant her position as "account payable 

specialist" in the newspaper, but no date appears on the 

supporting exhibit; Petitioner was not terminated; and no 

replacement for Petitioner was hired.  

34.  At all times material, Respondent had a sexual 

harassment policy in place which required a victim of sexual 
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harassment to report such harassment to his/her supervisor or 

the company president.  Petitioner received a copy of the policy 

when she was hired in 1998.   

35.  Petitioner admittedly did not complain to her 

immediate superior, Ms. Goodnight, at any time. 

36.  Although Petitioner claimed she reported harassment by 

Mr. Beers, the company president, to Mr. Schinderle in late 

1998, just prior to her first break-up with Mr. Beers, 

Mr. Schinderle recalls no such report.   

37.  Although Mr. Schinderle testified that if Petitioner 

had reported any alleged sexual harassment by the company 

president he would have brought the complaint to the attention 

of the company's then-majority stock-holder, Mr. Schinderle is 

less than credible on that single point.  

38.  However, Petitioner's "resignation letter" of 

January 19, 2001, may be considered notification to Mr. Beers 

and Respondent employer of most of the allegations raised in 

this case. 

39.  Sometime in February of 2001, Petitioner received her 

annual bonus, like any other employee.  It was based on the 

earnings of the company in the year 2000.  Every employee on the 

second floor of Respondent's office got the same amount. 

40.  On February 23, 2001, Petitioner received a raise from 

$13.00 to $13.50 per hour for taking on the additional 
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responsibility of adding a new phone system.  The appropriate 

paperwork was filled out for this raise, and witnessed by 

Mr. Schinderle and Mr. Beers.  Given the foregoing, plus 

Petitioner's admission that she voluntarily took on the 

additional phone duties in order to get the raise, Petitioner's 

characterization of the raise as her reward for giving Mr. Beers 

sexual favors is not credible. 

41.  Sometime in March 2001, Petitioner showed up at 

Mr. Beers' home intoxicated.  Mr. Beers' fiancée and his son 

were residing in the home.  Petitioner asked to come in, and 

Mr. Beers asked her to go away and not make a scene because he 

did not want to have to call the police. 

42.  One Sunday a few weeks later, Petitioner approached 

Mr. Beers' fiancée and his mother in WalMart.  Petitioner's 

characterization of this conversation varies, but it is clear 

that what she said was intended to shock the fiancée and damage 

Mr. Beers' relationship with fiancée.  

43.  Petitioner left a message on Mr. Beers' telephone 

before his mother and fiancée could return home from WalMart.  

Her message was to the effect, "I just caused you a bunch of 

problems."  Petitioner came to Mr. Beers' office at Respondent's 

place of business on the following Monday morning and gloated.  

Mr. Beers angrily ordered her out of his office, but he did not 

terminate her.   
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44.  Petitioner testified that she believed that Mr. Beers 

ordered all of Respondent's employees to be tested for drugs on 

March 19, 2001, in an effort to "catch" her because she had 

confided to him back on November 25, 2000, that she had smoked 

"pot" (marijuana) in order to relieve her distress over their 

deteriorating relationship.  At first, Petitioner claimed that 

she was too frightened to show up for the test.  Later, she 

claimed to have been "escorted" to the drug testing center by 

two other employees.  The greater weight of the credible 

evidence is that company policy was to do drug testing of every 

employee when that employee was hired and then drug test 

selected employees at random intervals, but that the policy had 

been only loosely followed.  Of the employees who testified on 

the subject, only Mr. Schinderle recalled being drug-tested upon 

his date of hire in 1993.  Ms. Goodnight and others had never 

been tested.  It appears that Bill Padgett, Respondent's head of 

security, had previously done random drug testing in a very 

random manner, so all employees who had not previously been 

tested for drugs, including Ms. Goodnight, Petitioner, and the 

other female employee in the accounting department, were tested 

on March 19, 2001.  Petitioner rode, as a matter of convenience, 

in the same car to the drug-testing site with the other two 

females employed in the accounting department.  Petitioner was 

not singled out at that time.  In fact, all employees, even Mr. 
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Padgett and Mr. Beers, were tested.  Petitioner passed the drug 

test and was not laid off in March 2001.   

45.  Petitioner kept a log of personal notes and summarized 

them into a diary.  This item, which may have been edited and 

copied over several times, reflects that Petitioner connected 

every life event, however small, to Mr. Beers.  According to 

Petitioner's notes from March 20, 2001, Petitioner was "an 

emotional wreck," and she thought that Mr. Beers wanted to "get 

rid of" her and was "finished with me now."  In her accounting 

post, she had seen a $5,000.00 check Mr. Beers had written on 

"Monday" and speculated whether or not it was for an engagement 

ring.  Mr. Beers and his fiancée had become formally engaged in 

February 2001.  (See Finding of Fact 17.)  

     46.  Although Petitioner testified that on March 21, 2001, 

Mr. Beers arranged for her to get additional company medical 

and/or dental benefits so as to make good a promise to her in 

return for her sexual favors, several of Respondent's employees 

testified more credibly that Petitioner was given the same 

health and other benefits as all other employees in her "Hourly 

B" class, throughout her employment with Respondent.  Moreover, 

the greater weight of the credible evidence is that all of 

Respondent's employees were offered an opportunity to sign-up 

for additional health benefits and that Petitioner had the same 

opportunity for this benefit as every other employee did, and 
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that she had, in fact, received the benefits for which she 

signed-up.   

47.  At the beginning of the second quarter of the year 

2001, in approximately April or May, Respondent made the 

decision that each department would have to cut staff and 

overhead expenses due to deteriorating business conditions and 

the cancellation of a lot of expected work.  Mr. Beers gave each 

department head, including Mr. Schinderle, the sole discretion 

to make the decision as to who would be laid-off, based upon the 

position the department head believed would be most easily and 

efficiently eliminated. 

48.  Mr. Schinderle was department head for the accounting 

department.  He made the decision to lay-off Petitioner 

effective 6/1/2001.  Mr. Schinderle did not receive any input or 

guidelines from Mr. Beers except to lay-off the one employee he 

could best do without.  Mr. Beers had no discussions with 

Mr. Schinderle regarding the decision to lay-off Petitioner.  

Mr. Schinderle testified that he felt Petitioner's position 

could be the most easily eliminated because the Assistant 

Comptroller, Deborah Goodnight, was able to perform the 

functions of her own position and the functions of Petitioner's 

position.  In fact, Ms. Goodnight was capable of doing the work 

of either Petitioner or the other female employee, but she was 

not consulted by Mr. Schinderle. 
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49.  On or about June 1, 2001, Petitioner and three other 

employees were laid-off from their positions with Respondent.  

Each of the other employees was from a different department and 

the decision to lay-off each of them had been made by different 

department heads than Mr. Schinderle.   

50.  Mr. Schinderle listed Petitioner as eligible for re-

hire.  Petitioner never called back to Respondent in any attempt 

to be re-hired after her lay-off. 

51.  After Petitioner was laid-off, there remained only 

three (not four) employees in Respondent's accounting 

department.  The accounting department was able to effectively 

and efficiently function with the reduced three-person staff and 

did not acquire additional staff for approximately four years, 

until May 2005.   

CONCLUSIONS OF LAW 

52.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.57(1), 120.569, and 760.11, Florida 

Statutes. 

 53.  Petitioner has the duty to go forward and the burden 

of proof by a preponderance of the evidence herein.   

 54.  Florida law prohibits employers from discriminating 

against employees on the basis of sex.  See § 760.10(1)(a), Fla. 

Stat. 
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 55.  The Eleventh Circuit Court of Appeals has noted, and 

other courts have determined, that a claim of sexual harassment 

resulting in tangible employment action (quid pro quo sexual 

harassment) can be premised on an employer's (or an employer's 

agent's) adverse treatment of an employee due to a past 

consensual romantic relationship.  See Touten v. Autozone, 2003 

WL 21660827 (Mich. App.), Pipkins v. City of Temple Terrace, 267  

F.3d 1197, 1199 (11th Cir. 2001).  To establish a prima facie 

case of such sexual harassment, Petitioner must prove the 

following elements:  (1) that she is a member of a protected 

class; (2) that she has been subject to unwelcome sexual 

harassment; (3) that the harassment was based on her sex; 

(4) that the harassment was sufficiently severe or pervasive to 

alter the terms and conditions of employment; and 5) that there 

is a basis for holding the employer liable.  Pipkins v. City of 

Temple Terrace, Florida, supra.; Johnson v. Booker T. Washington 

Broadcasting Service, Inc., 234 F.3d 501 (11th Cir. 2000). 

     56.  Although all cases in this category put great weight 

against a Petitioner who fails to report sexual harassment if 

she knows of such a policy, that element has not been given any 

weight here, because here, such a report was hardly feasible. 

     57.  Petitioner satisfies element (1) of the prima facie 

case because she is female.  However, her evidence does not 

establish pervasive "unwelcome" sexual harassment, or that her 
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response to Mr. Beers' sexual advances and the alleged adverse 

employment action are causally linked. 

 58.  Indeed, Petitioner was unable to establish that she 

suffered any adverse employment action either because she 

granted sexual favors or because she withheld them.  Petitioner 

was not singled out for any of the alleged rewards or 

punishments she related.  Each of the alleged rewards or 

punishments (cell phone, car, health benefits, leave, pay 

raises, promotions, annual bonuses and breaks) which Petitioner 

received were part of her regular employment benefits, identical 

to those of all similarly situated employees.  With regard to 

her termination in June 2001, it is true that Mr. Schinderle 

could just as easily have required Ms. Goodnight to assume the 

payroll clerk's duties as Petitioner's, but that choice was not 

shown to be directed toward retaliating against Petitioner 

instead of being directed toward saving the expense of 

Petitioner's paycheck, which was higher than that of a payroll 

clerk.  (See Finding of Fact 5.)  When Petitioner was laid-off 

she was not the only employee terminated.  Three other employees 

were terminated from other departments on the same basis.  

Likewise, her termination cannot be considered pretextual where 

Respondent struggled along with one less employee in the 

accounting department for more than three years. 
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 59.  Harassment by any co-worker in the performance of 

Petitioner's job duties was simply not proven.  As to lewd 

comments by some employees, there was neither proof that 

Mr. Beers instigated it, nor that it was so pervasive as to 

change the conditions of Petitioner's employment. 

 60.  Petitioner was pursued at different times by 

Mr. Beers, but by her own admission, it was only during the 

period after February 2000 that she considered his advances 

unwelcome.  The evidence as a whole is not persuasive that his 

advances were entirely unwelcome even then.  For Petitioner to 

prevail, the conduct at issue "must be unwelcome in the sense 

that the employee did not invite it, and in the sense that the 

employee regarded the conduct as undesirable or offensive."  

Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir. 1982).  

"Therefore, [t]he correct inquiry is whether the [plaintiff] by 

her conduct indicated that the [complained-of behavior] was 

unwelcome, not whether her actual participation in sexual 

intercourse is voluntary."  Meritor Savings Bank v. Vinson, 477 

U.S. 57, 64, 106 S. Ct. 2399, 91 L. Ed. 2d 49 (1986).  The 

determination of whether conduct is "unwelcome" must be made in 

light of the record as a whole, and the "totality of the 

circumstances, such as the nature of the sexual advances and the 

context in which the alleged incidents occurred."  Meritor 

Savings, supra. 
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 61.  Even if Petitioner is to be believed that the sexual 

relations with Mr. Beers went on until January 2001, but not 

finding so, it appears that Petitioner was sexually willing as 

long as she could emotionally hope, reasonably or unreasonably, 

for an eventual marriage to Mr. Beers, but that she became 

disillusioned and a harasser in her own right as his engagement 

to another woman progressed.  Her testimony and notes in 

evidence detail her perspective of their interactions, her 

feelings of rejection about these events, and her struggle with 

the status of their personal/sexual relationship, but they do 

not spell out that Mr. Beers' advances were "unwelcome." 

 62.  Furthermore, in establishing that the complained-of 

conduct was unwelcome, Petitioner must also establish a causal 

link between her response (good or bad) to the unwelcome 

advances and a subsequent employment decision.  Burlington 

Industries, Inc., v. Ellerth, 524 U.S. 742, 753, 118 S. Ct. 

2257, 141 L. Ed. 2d 633 (1998).  No connection between 

Mr. Beers' sexual advances and Petitioner's termination has been 

established. 

 63.  Even if Petitioner demonstrates a prima facie case, 

which she has failed to do here due to the absence of a nexus to 

any employment decision, Respondent has only the burden of 

producing a legitimate non-discriminatory reason for its 

employment decisions.  If such a reason is produced, as it was 
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here, Petitioner has the ultimate burden of proving the reason 

to be pretextural.  See Pipkins, supra.  Herein, Petitioner has 

not borne that shifted burden. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations  

enter a final order dismissing the Petition for Relief and 

Charge of Discrimination. 

DONE AND ENTERED this 22nd day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of March, 2006. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARLOW WILLIAMS, 
 
     Petitioner, 
 
vs. 
 
UNCLE ERNIE’S, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1922 

   
RECOMMENDED ORDER 

 
     A formal hearing was conducted in this case on January 25, 

2006, in Panama City, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 

 For Petitioner:  Marlow Williams, pro se 
                      6526 Lance Street 
                      Panama City, Florida  32404 
 
 For Respondent:  Gary R. Wheeler, Esquire 
                      McConnaughhay, Duffy, Coonrod 
                        Pope & Weaver, P.A. 
                      Post Office Box 550770 
                      Jacksonville, Florida  32255-0770 
 

STATEMENT OF THE ISSUES 

 The issues are whether Petitioner received notice of the 

August 19, 2005, administrative hearing, and if not, whether 

Respondent discriminated against Petitioner based on his race. 

 



 

 2

PRELIMINARY STATEMENT 

 On January 11, 2005, Petitioner Marlow Williams 

(Petitioner) filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (FCHR).  The 

complaint, which listed Petitioner's address as 6526 Lance 

Street, Panama City, Florida, alleged that Respondent Uncle 

Ernie's (Respondent) had violated Section 760.10(1), Florida 

Statutes (2004), by subjecting him to harassment and by 

terminating his employment based upon his race.   

     On April 18, 2005, FCHR issued a Determination: No Cause.  

FCHR also issued a Notice of Determination: No Cause, which 

advised Petitioner of his right to file a Petition for Relief.  

Both of these pleadings listed Petitioner's address as 6501 

Pridgen Street, Panama City, Florida.   

     On May 25, 2005, Petitioner filed a Petition for Relief 

with FCHR.  The petition listed Petitioner's address as 6526 

Lance St., Panama City, Florida.   

     On May 25, 2005, FCHR referred the petition to the Division 

of Administrative Hearings (DOAH).  FCHR's Transmittal of 

Petition indicated that Petitioner's address of record was 6501 

Pridgen Street, Panama City, Florida.   

     DOAH issued an Initial Order on May 25, 2005.  Thereafter, 

the undersigned conducted a telephone conference with the 
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parties to establish mutually convenient dates to schedule the 

hearing.   

     On June 9, 2005, the undersigned issued a Notice of 

Hearing, scheduling the hearing for July 18, 2005.  The notice 

was sent to Petitioner's address of record as stated in FCHR's 

Transmittal of Petition at 6501 Pridgen Street, Panama City, 

Florida.  The United States Post Office did not return the 

notice to DOAH as undeliverable.   

     On July 8, 2005, Respondent filed a Motion to Reschedule 

Hearing of July 18, 2005.  On July 12, 2005, the undersigned 

issued an Order Granting Continuance and Re-scheduling Hearing 

for August 19, 2005.  The order was sent to Petitioner's address 

of record at 6501 Pridgen Street, Panama City, Florida.  The 

United States Post Office did not return the order to DOAH as 

undeliverable.   

     On August 11, 2005, Respondent filed a unilateral Pre-

hearing Statement.  Petitioner did not make such a filing. 

     Petitioner did not make an appearance at the hearing on 

August 19, 2005, or make a request for a continuance.  

Respondent was present and prepared to proceed as scheduled.  

After waiting an appropriate period of time, the undersigned 

adjourned the hearing.  On August 22, 2005, the undersigned 

issued an Order Closing File, which was sent to Petitioner at 
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his address of record at 6501 Pridgen Street, Panama City, 

Florida.   

     On November 7, 2005, FCHR issued an Order Remanding 

Petition for Relief from an Unlawful Employment Practice.  The 

order directed the undersigned to make further findings whether 

Petitioner received notice of the August 19, 2005, 

administrative hearing, and if not, for further proceedings on 

the Petition for Relief.   

     On November 9, 2005, the undersigned issued an Order 

Reopening File After Remand, which was sent to Petitioner at 

6526 Lance Street, Panama City, Florida, and at 6501 Pridgen 

Street, Panama City, Florida.  On November 21, 2005, the United 

States Post Office returned the Order sent to Petitioner at 6501 

Pridgen Street, Panama City, Florida, as undeliverable.   

     On November 29, 2005, Respondent filed a Unilateral 

Response to Order Reopening File After Remand.  Petitioner did 

not make such a filing.   

     On November 30, 2005, the undersigned conducted a telephone 

conference with the parties.  During the conference, the parties 

agreed to reschedule the hearing for January 25, 2006.   

     On December 1, 2005, the undersigned issued a Notice of 

Hearing, scheduling the hearing for January 25, 2006.  The 

undersigned also issued an Order of Pre-hearing Instructions.   
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     On January 10, 2006, Respondent filed a Pre-hearing 

Statement.  Petitioner did not make such a filing.   

     On January 20, 2006, Respondent filed a Motion to Dismiss 

or in the Alternative to Postpone Hearing Pending Petitioner's 

Response to Proposed Show Cause Order.  The motion was denied on 

the record during the hearing.  

     During the January 25, 2006, hearing, Petitioner testified 

on his own behalf.  He did not present any other witnesses or 

offer any exhibits for admission into evidence.   

     Respondent presented the testimony of four witnesses.  

Respondent offered four exhibits, which were accepted as 

evidence.   

     A transcript of the proceeding was filed on March 3, 2006.   

     On March 9, 2006, Respondent filed a Motion for Extension 

of Time to File Proposed Recommended Order.  An Order dated 

March 15, 2006, granted the motion.   

     Respondent filed a Proposed Recommended Order on March 17, 

2006.  As of the dated that this Recommended Order was issued, 

Petitioner had not filed proposed findings of fact and 

conclusions of law.   

     All citations shall hereinafter refer to Florida Statutes 

(2004) unless otherwise indicated. 
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FINDINGS OF FACT 

     1.  Petitioner is an African-American male.  In the fall of 

2004, Petitioner's cousin, Barry Walker, worked for Respondent 

as a cook.  Mr. Walker recommended that Respondent hire 

Petitioner as a dishwasher.   

     2.  James Pigneri, Respondent's owner, interviewed 

Petitioner and decided to hire him as a dishwasher on a trial 

basis.  Petitioner began washing dishes for Respondent in 

September 2004.  In October 2004, Petitioner began a 90-day 

probationary period as Respondent's dishwasher.  At that time, 

PMI Employee Leasing (PMI) became Petitioner's co-employer.   

     3.  PMI has a contractual relationship with Respondent.  

Through this contract, PMI assumes responsibility for 

Respondent's human resource issues, payroll needs, employee 

benefits, and workers’ compensation coverage.   

     4.  On October 10, 2004, Petitioner signed an 

acknowledgement that he had received a copy of PMI's employee 

handbook, which included PMI's policies on discrimination, 

harassment, or other civil rights violations.  The handbook 

states that employees must immediately notify PMI for certain 

workplace claims, including but not limited to, claims involving 

release from work, labor relation problems, and discrimination.  

The handbook requires employees to inform PMI within 48 hours if 

employment ceases for any reason.   
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     5.  PMI's discrimination and harassment policies provide 

employees with a toll-free telephone number.  When an employee 

makes a complaint or files a grievance, PMI performs an 

investigation and takes any corrective action that is required.   

     6.  The cook-line in Respondent's kitchen consist of work 

stations for all sauté and grill cooks.  The cook-line runs 

parallel to a row of glass windows between the kitchen and the 

dining room and around the corner between the kitchen and the 

outside deck.  Customers in the dining room and on the deck can 

see all of the cooks preparing food at the work stations along 

the cook-line.  On the evening of December 18, 2004, 

Respondent's business was crowded with customers in the dining 

room and on the deck. 

     7.  On December 18, 2004, Petitioner was working in 

Respondent's kitchen.  Sometime during the dinner shift, 

Petitioner was standing on the cook-line near the windows, 

talking to a cook named Bob.  Petitioner was discussing a scar 

on his body.  During the discussion, Petitioner raised his 

shirt, exposing his chest, arm, and armpit.  The cook named Bob 

told Petitioner to put his shirt down. 

     8.  Erin Pigneri, a white male, is the son of Respondent's 

owner, James Pignari.  As one of Respondent's certified food 

managers, Erin Pigneri must be vigilant about compliance with 

health code regulations when he works as Respondent's shift 
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manager.  Erin Pigneri has authority to recommend that employees 

be fired, but his father, James Pigneri, makes the final 

employment decision.   

     9.  On December 18, 2004, Erin Pigneri, was working as 

Respondent's manager and was in charge of the restaurant because 

his father was not working that night.  When Erin Pigneri saw 

Petitioner with his shirt raised up, he yelled out for 

Petitioner put his shirt back on and to get off the cook-line.  

Erin Pigneri was alarmed to see Petitioner with his shirt off on 

the cook-line because customers could see Petitioner and because 

Petitioner's action violated the health code.   

     10.  Petitioner's reaction was immediately insubordinate.  

Petitioner told Erin Pigneri that he could not speak to 

Petitioner in that tone of voice.  Erin Pigneri had to tell 

Petitioner several times to put his shirt on, explaining that 

Petitioner was committing a major health-code violation.   

     11.  When Petitioner walked up to Erin Pigneri, the two men 

began to confront each other using profanity but no racial 

slurs.  Erin Pigneri finally told Petitioner that, "I'm a 35-

year-old man and no 19-year-old punk is going to talk to me in 

that manner and if you don't like it, you can leave."  Erin 

Pigneri did not use a racial slur or tell Petitioner to "paint 

yourself white."   
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     12.  After the confrontation, Erin Pigneri left the 

kitchen.  Petitioner went back to work, completing his shift 

without further incident.   

     13.  Petitioner did not have further conversation with Erin 

Pigneri on the evening of December 18, 2004.  Erin Pigneri did 

not discuss Petitioner or the shirt incident with any of the 

waiters or any other staff members that night.   

     14.  On Monday evening, December 20, 2004, Erin Pigneri was 

in the restaurant when Petitioner and his cousin, Mr. Walker, 

came to work.  Petitioner was dressed in nicer clothes than he 

usually wore to work.  Mr. Walker approached Erin and James 

Pigneri, telling them that they needed to have a meeting.  Erin 

and James Pigneri followed Petitioner and Mr. Walker into the 

kitchen.   

     15.  The conversation began with Mr. Walker complaining 

that he understood some racist things were going on at the 

restaurant.  Mr. Walker wanted talk about Erin Pigneri's alleged 

use of the "N" word.  Erin Pigneri did not understand 

Mr. Walker's concern because Mr. Walker had been at work on the 

cook-line during the December 18, 2004, shirt incident.   

     16.  According to Petitioner's testimony at the hearing, 

Mr. Walker had talked to a waiter over the weekend.  The waiter 

was Mr. Walker's girlfriend.  Petitioner testified that the 

waiter/girlfriend told Mr. Walker that she heard Erin Pigneri 
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use the "N" word in reference to Petitioner after Erin Pigneri 

left the kitchen after the shirt incident on December 18, 2004.  

Petitioner testified that neither he nor Mr. Walker had first-

hand knowledge of Erin Pigneri's alleged use the "N" word in the 

dining room.  Neither Mr. Walker nor the waiter provided 

testimony at the hearing.  Accordingly, this hearsay evidence is 

not competent evidence that Erin Pigneri used a racial slur in 

the dining room after the "shirt incident."   

     17.  During the meeting on December 20, 2004, Erin Pigneri 

explained to Petitioner and Mr. Walker that the incident on 

December 18, 2004, involved Petitioner's insubordination and not 

racism.  Mr. Walker wanted to know why Erin Pigneri had not 

fired Petitioner on Saturday night if he had been insubordinate.  

Erin Pigneri told Mr. Walker that he would have fired Petitioner 

but he did not want Respondent to lose Mr. Walker as an 

employee.  Apparently, it is relatively easy to replace a 

dishwasher but not easy to replace a cook like Mr. Walker.   

     18.  Erin Pigneri asked Mr. Walker and another African-

American who worked in the kitchen whether they had ever heard 

him make derogatory racial slurs.  There is no persuasive 

evidence that Erin Pigneri ever made such comments even though 

Petitioner occasionally, and in a joking manner, called Erin 

Pigneri slang names like Cracker, Dago, and Guinea.   
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     19.  Petitioner was present when Mr. Walker and Erin 

Pigneri discussed the alleged racial slurs.  Petitioner's only 

contribution to the conversation was to repeatedly ask whether 

he was fired.  Erin Pigneri never told Petitioner he was fired.   

     20.  After hearing Mr. Walker's concern and Erin Pigneri's 

explanation, James Pigneri specifically told Petitioner that he 

was not fired.  James Pigneri told Petitioner that he needed to 

talk to Erin Pigneri and that they needed to work things out, 

man-to-man.   

     21.  After the meeting, Mr. Walker began his work for the 

evening shift on December 20, 2004.  Petitioner walked around 

talking on his cell phone, telling his mother that he had been 

fired and she needed to pick him up.  James Pigneri told 

Petitioner again that he was not fired, that Petitioner should 

go talk to Erin Pigneri, and that Erin Pigneri was waiting to 

talk to Petitioner.   

     22.  Erin Pigneri waited in his office for Petitioner to 

come in to see him.  Petitioner never took advantage of that 

opportunity.   

     23.  During the hearing, Petitioner testified that James 

Pigneri made an alleged racial slur in reference to Petitioner 

at some unidentified point in time.  According to Petitioner, he 

learned about the alleged racial slur second-hand from a cook 

named Bob.  Bob did not testify at the hearing; therefore, there 
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is no competent evidence that James Pigneri ever made a racial 

slur in reference to Petitioner or any other employee. 

     24.  Contrary to PMI's reporting procedures, Petitioner 

never called or informed PMI that he had been harassed, 

discriminated against, fired, terminated, or ceased working for 

Respondent for any reason.  On December 22, 2004, PMI correctly 

concluded that Petitioner had voluntarily terminated or 

abandoned his employment.   

     25.  When Petitioner filed his Employment Complaint of 

Discrimination on January 11, 2005, Petitioner listed his 

address as 6526 Lance Street, Panama City, Florida, which is his 

mother's residence.  On April 18, 2005, FCHR sent the 

Determination: No Cause to Petitioner at 6501 Pridgen Street, 

Panama City, Florida, which is the address of one of 

Petitioner's friends.  When Petitioner filed his Petition for 

Relief on May 25, 2005, Petitioner listed his address the same 

as his mother's home.  FCHR transmitted the petition to the 

Division of Administrative Hearings, indicating that 

Petitioner's address of record was the same as his friend's 

home.  Therefore, the June 9, 2005, Notice of Hearing, and the 

July 12, 2005, Order Granting Continuance and Re-scheduling 

Hearing were sent to Petitioner at his friend's address.   

     26.  During the hearing, Petitioner admitted that between 

January 2005 and August 2005, he lived back and forth between 
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his mother's and his friend's residences.  When he lived with 

his friend, Petitioner did not check his mail at his mother's 

home every day.  However, Petitioner admitted that he received 

the June 9, 2005, Notice of Hearing, scheduling the hearing for 

July 18, 2005, and the July 12, 2005, Order Granting Continuance 

and Re-scheduling Hearing for August 19, 2005.   

     27.  Petitioner testified that he knew the first hearing 

was rescheduled to take place on August 19, 2005.  According to 

Petitioner, he misplaced the "papers" identifying the location 

of the hearing at the Office of the Judges of Compensation 

Claims in Panama City, Florida.  Petitioner asserts that he went 

to the county courthouse on August 19, 2005, based on his 

erroneous belief that the hearing was to take place at that 

location.  After determining that there was no administrative 

hearing scheduled at the county courthouse on August 19, 2005, 

Petitioner did not attempt to call FCHR or the Division of 

Administrative Hearings.   

     28.  On December 1, 2005, the undersigned sent Petitioner a 

Notice of Hearing, scheduling the hearing after remand for 

January 25, 2005.  The December 1, 2005, Notice of Hearing was 

sent to Petitioner at his mother's and his friend's addresses.  

The copy of the notice sent to his friend's home was returned as 

undeliverable.   
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     29.  During the hearing on January 25, 2005, Petitioner 

testified that he used one of the earlier notices (dated June 9, 

2005, and/or July 12, 2005) to locate the hearing site for that 

day.  This was necessary because Petitioner had misplaced the 

December 1, 2005, Notice of Hearing.  All three notices have 

listed the hearing site as the Office of the Judges of 

Compensation Claims, 2401 State Avenue, Panama City, Florida.   

CONCLUSIONS OF LAW 

     30.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 760.11, 

Florida Statutes (2005). 

Notice 

31.  FCHR remanded this case for a determination whether 

Petitioner received notice of the August 19, 2005, 

administrative hearing.  During the hearing after remand, 

Petitioner admitted that he received notice of the hearing as it 

was originally scheduled on July 18, 2005, and rescheduled on 

August 19, 2005.   

32.  Petitioner failed to attend the August 19, 2005, 

hearing because he "misplaced" the original Notice of Hearing 

and the Order Granting Continuance and Rescheduling Hearing and 

went to the wrong hearing site.  After learning that he was not 
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at the designated location, Petitioner did not bother to call 

FCHR or the Division of Administrative Hearings.   

     33.  In the event that there is any residual question 

whether Petitioner received proper notice of the August 19, 

2005, hearing, the merits of Petitioner's Petition for Relief 

are considered below.   

Discrimination 

     34.  Petitioner has the burden of proving by the 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See Florida Department of 

Transportation v. J. W. C. Company, Inc., 396 So. 2d 778 (Fla. 

1st DCA 1981). 

35.  It is an unlawful employment practice for an employer 

to discharge or otherwise to discriminate against any individual 

with respect to compensation, terms, conditions, or privileges 

of employment, because of such individual's race.  See § 

760.10(1)(a), Fla. Stat. 

36.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. Sections 2000e, et seq.  Cases interpreting Title VII 

are, therefore, applicable to Chapter 760, Florida Statutes.  

See School Board of Leon County v. Hargis, 400 So. 2d 103 (Fla. 

1st DCA 1981).   
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     Hostile Work Environment 

37.  Petitioner alleges that Respondent harassed him by 

using a racial slur on December 18, 2004, during the shirt 

incident.  Petitioner's testimony in this regard is not 

persuasive.  However, even if Erin Pigneri had used a racial 

slur during the shirt incident, Petitioner still has not 

presented a prima facie case of racial discrimination due to a 

hostile work environment.   

38.  A prima facie case of hostile work environment 

requires evidence that (a) the claimant belongs to a protected 

group; (b) the claimant has been subject to unwelcome 

harassment; (c) the harassment was based on a protected 

characteristic; (d) the workplace is permeated with 

discriminatory intimidation, ridicule, and insult sufficiently 

severe or pervasive to alter the terms or conditions of 

employment and to create an abusive working environment; and (e) 

the employer is responsible for such environment under either a 

theory of vicarious or of direct liability.  See Miller v. 

Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002); 

Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. 2d 1314 (M.D. 

Fla. 2002).   

39.  Here, Petitioner as an African-American is a member of 

a protected group.  Petitioner testified that the alleged racial 

slur was unwelcome, race-related harassment.  Even so, there is 
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no evidence that Petitioner's workplace was permeated with 

discriminatory intimidation, ridicule, and insult sufficiently 

severe or pervasive to alter the terms or conditions of 

employment and to create an abusive working environment.   

40.  In order to prove the fourth element of his prima 

facie case, Petitioner must show that:  (a) he subjectively 

perceived the alleged conduct to be abusive, and (b) a 

reasonable person objectively would find the alleged conduct to 

be hostile or abusive.  See Lawrence v. Wal-Mart Stores, Inc., 

236 F. Supp. at 1323.  "Mere utterance of a racial epithet that 

engenders offensive feelings in an employee but does not alter 

the conditions of employment, does not present an actionable 

situation."  See Meritor Savings Bank, FSB v. Vinson, 477 U.S. 

57 (1986).   

41.  In this case, Petitioner presented evidence that he 

subjectively perceived Erin Pigneri's conduct on December 18, 

2005, to be offensive.  The question remains whether Petitioner 

has satisfied the objective inquiry.   

42.  A court should determine whether conduct is 

objectively hostile or abusive by looking at the totality of the 

circumstances, using several factors including:  (a) the 

frequency of the conduct; (b) its severity; (c) whether it was 

physically threatening or humiliating or whether it was merely 

offensive; and (d) whether it unreasonably interfered with the 
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employee's job performance.  Id. at 1324.  The conduct at issue 

must be so extreme as to "amount to a change in terms and 

conditions of employment."  See Faragher v. City of Boca Raton, 

524 U.S. 775, 788 (1998).   

43.  In the instant case, there is no persuasive evidence 

that Erin Pigneri or James Pigneri used derogatory racial slurs 

at work.  The kitchen staff may have joked around with each 

other and joked with Erin Pigneri about his Italian heritage, 

but Erin Pigneri did not respond in like manner.  Offensive and 

humiliating racial slurs did not permeate the work environment 

in Respondent's kitchen. 

44.  Finally, Petitioner has not shown that Erin Pigneri's 

allegedly inappropriate comments altered Petitioner's working 

conditions.  Petitioner went right back to work on December 18, 

2004, after the shirt incident and completed his shift.  He 

claims that he reported for work on December 20, 2004, prepared 

to work, although he was dressed in his street clothes and not 

his usual work clothes.  Respondent did not fire him for 

violating the health code or being insubordinate.  Petitioner 

made the decision to alter the conditions of his employment by 

walking off the job without being fired or making an effort to 

"work things out" with Erin Pigneri.   

45.  Assuming arguendo that the evidence supports 

Petitioner's allegations relative to a hostile work environment, 
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Respondent has satisfied the Faragher-Ellerth affirmative 

defense which states as follows in relevant part:   

According to the Supreme Court, if a 
plaintiff shows that the supervisor effected 
a tangible employment action against 
plaintiff, then the corporate defendant is 
liable for the harassment.  Faragher, 524 
U.S. at 807-08, 118 S. Ct. 2275; Burlington 
Indus., Inc. v. Ellerth, 524 U.S. 742, 765, 
118 S. Ct. 2257, 141 L.Ed.2d 633 (1998); 
Miller, 277 F.3d at 1278.  Where, however, 
the plaintiff does not show that the 
supervisor took a tangible employment 
action, the employer may raise an 
affirmative defense that it:  1) exercised 
reasonable care to prevent and promptly 
correct the harassing behavior, and 2) that 
the plaintiff unreasonably failed to take 
advantage of any preventative or corrective 
opportunities the employer provided or to 
avoid harm otherwise.  Miller v. Kenworth of 
Dothan, Inc., 277 F.3d at 1278 (citing, 
Faragher, 524 U.S. at 807, 118 S. Ct. 2275; 
Ellerth, 524 U.S. at 765, 118 S. Ct. 2257.   
 

See Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. at 1327.   

46.  Here, Respondent and its co-employer, PMI, never took 

a tangible employment action against Petitioner.  Petitioner was 

not fired.  Instead, James Pigneri tried to encourage Erin 

Pigneria and Petitioner to work out their differences.  Erin 

Pigneri was willing to talk to Petitioner but Petitioner was not 

willing to talk to Erin Pigneri. 

47.  Furthermore, Respondent and PMI exercised reasonable 

care to prevent harassment by having a policy in place to 

prevent discrimination.  Petitioner failed to follow the policy 
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by making a complaint, filing a grievance, and failing to inform 

PMI that he was no longer working for Respondent for whatever 

reason.   

Unlawful Discharge 

48.  As stated above, Petitioner has the initial burden of 

proving a prima facie case of unlawful discrimination.  See 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981); McDonnell Douglas v. Green, 411 U.S. 792 (1973).   

49.  Petitioner may prove discrimination either directly or 

through circumstantial evidence.  See Arrington v. Cobb County, 

139 F.3d 865, 873 (11th Cir. 1998).   

Direct Evidence of Unlawful Discharge 

50.  Under Hinson v. Clinch County Bd. of Educ., "direct 

evidence is not inferential; it is 'evidence which if believed, 

proves existence of fact in issue without inference or 

presumption.'"  See Id., citing Burrell v. Board of Trustees of 

Ga. Military College, 125 F.3d 1390, 1393 (11th Cir. 1997).  

Temporal proximity between the remark and the challenged 

decision is also required.  See Grant v. Delco Oil, Inc., 259 

B.R. 742, 750 (M.D. Fla. 2000).   

51.  "Racially derogatory statements can be direct evidence 

of discrimination if the comments were (1) made by the decision 

maker responsible for the alleged discriminatory act and (2) 
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made in the context of the challenged decision."  See Vickers v. 

Federal Express Corp., 132 F. Supp. 2d 1371 (S.D. Fla. 2000).   

52.  "If the Plaintiff makes a showing of direct evidence 

of discrimination, the burden shifts to the defendant where it 

must prove that it would have made the same decision anyway 

absent the discriminatory motive."  See Harrington v. The 

Children's Psychiatric Center, Inc., 17 Fla. L. Weekly Fed. D 

353 (S.D. Fla. 2003)(citing Wright v. Southland, 187 F.3d 1287 

(11th Cir. 1999).   

53.  In this case, Petitioner has not made a showing of 

racial discrimination by direct evidence.  There is no 

persuasive evidence that Erin Pigneri made a racial slur in 

reference to Petitioner on December 18, 2004.  However, even if 

Erin Pigneri had used a racial slur, James Pigneri and not Erin 

Pigneri, made the decision not to fire Petitioner on 

December 20, 2004.  Respondent did not involuntarily terminate 

Petitioner's employment. 

54.  "Employee resignations are presumed to be voluntary."  

See Slatterly v. Neumann, 200 F. Supp. 2d 1367 (S.D. Fla. 2002).  

Resignations are not involuntary simply because the only 

perceived alternative is an unpleasant one.  See Id., at 1373.  

In this case, Petitioner decided to voluntarily abandon his job 

rather than talk with Erin Pigneri about their problems at work.   
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55.  The greater weight of the evidence indicates that 

James Pigneri wanted Petitioner and Erin Pigneri to work out 

their problems.  James Pigneri's decision in this regard was 

warranted in light of Petitioner's health code violation and 

insubordination on December 18, 2004, and the resulting heated 

confrontation with Erin Pigneri.  James Pigneri had a legitimate 

non-discriminatory reason to make that decision absent any 

discriminatory motive.  Petitioner elected not to take advantage 

of the opportunity to talk to Erin Pigneri.   

Circumstantial Evidence of Unlawful Discharge 

56.  In order to show a prima facie case of unlawful 

discharge by circumstantial evidence, Petitioner must establish 

the following:  (a) he is a member of a protected class; (b) he 

is qualified for the job; (c) he was terminated from employment; 

and (d) Respondent treated similarly situated non-black 

employees more favorably.  See Holified v. Reno, 115 F.3d 1555, 

1562 (11th Cir. 1997). 

57.  If Petitioner presents a prima facie case of 

discrimination, Respondent must articulate a legitimate, 

nondiscriminatory reason for the challenged employment action.  

See Combs v. Plantation Patterns, 106 F.3d 1519, 1528 (11th Cir. 

1997). 

58.  If Respondent presents one or more such reasons, the 

presumption of discrimination is eliminated and Petitioner must 
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prove beyond a preponderance of the evidence that Respondent's 

reasons for the adverse action were a pretext for intentional 

discrimination.  See Id. 

59.  During the hearing, Petitioner admitted that 

Respondent did not terminate his employment.  According to 

Petitioner, James Pigneri specifically told him that he was not 

being fired and that he needed to work things out with Erin 

Pigneri.   

     60.  Petitioner also failed to present any evidence that 

Respondent treated white employees more favorably.  Petitioner 

did not show that Respondent's management allowed any employee, 

regardless of race, to violate health code regulations and then 

to respond insubordinately when corrected about that violation.   

     61.  Petitioner has not presented a prima facie case of 

unlawful discharge by circumstantial evidence. On the other 

hand, James Pigneri was justified in requiring Petitioner to 

talk to Erin Pigneri so the two of them could work out their 

problems.  Petitioner's health code violation and his 

insubordination were not pretexts for discrimination.  

Petitioner has presented no evidence to the contrary.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 
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RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 

Relief.   

DONE AND ENTERED this 23rd day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of March, 2006. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LORRAINE C. MORRIS, 
 
     Petitioner, 
 
vs. 
 
LEE COUNTY GOVERNMENT, 
 
 Respondent. 
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)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-3611 

   
RECOMMENDED ORDER 

 
On February 1, 2006, an administrative hearing in this case 

was held in Fort Myers, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Warren K. Anderson, Jr., Esquire 
                 Michael L. Howle, Esquire 
                 Anderson & Howell, P.A. 
                 2029 North Third Street 
                 Jacksonville Beach, Florida  32250-7429 
 
For Respondent:  Andrea R. Fraser, Esquire 
                 Jack Peterson, Esquire 
                 Lee County Government 
                 Post Office 398 
                 Fort Myers, Florida  33902-0398 

 
STATEMENT OF THE ISSUE 

 
The issue in the case is whether the Lee County Government 

(Respondent) discriminated against Lorraine C. Morris 

(Petitioner) on the basis of disability when the Respondent 

terminated the Petitioner's employment.   
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PRELIMINARY STATEMENT 

By a complaint filed February 28, 2005, with the Florida 

Commission on Human Relations (FCHR), the Petitioner alleged 

that she was denied a reasonable accommodation and was 

terminated from employment by the Respondent based on 

disability.   

By Determination of No Cause dated August 25, 2005, FCHR 

advised Petitioner that a "no cause" determination had been 

made, and advised her of the right to file a Petition for 

Relief.  On September 28, 2005, Petitioner filed a Petition for 

Relief, which FCHR forwarded to the Division of Administrative 

Hearings for further proceedings.   

At the hearing, the Petitioner testified on her own behalf 

and had Exhibits numbered 1 and 3 through 11 admitted into 

evidence.  Respondent presented the testimony of three witnesses 

and had Exhibit numbered 1 admitted into evidence.   

The one-volume Transcript of the hearing was filed on 

February 17, 2006.  The Petitioner filed a Proposed Recommended 

Order on February 24, 2006.  On February 27, 2006, the 

Petitioner filed a Motion to Enlarge Time for filing a proposed 

order to March 6, and the Motion was granted.  The Petitioner 

filed a Proposed Recommended Order on March 6, 2006, as well as 

a cover letter objecting to portions of the Respondent's 

proposed order.  By letter filed March 7, 2006, the Respondent 
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objected to the matters raised in the Petitioner's cover letter 

and moved to strike the letter.  The Respondent's Motion to 

Strike is denied. 

The Petitioner's cover letter indicates concern that 

certain depositions were not read into the record during the 

hearing.  The referenced depositions were admitted as exhibits 

and have been fully reviewed.   

The cover letter also asserts that the Respondent's case 

analysis fails to comport with the stipulation as to burdens of 

proof identified in the Joint Pretrial Stipulation and that the 

proposed order references sections from the Code of Federal 

Regulations which were not admitted into the hearing.   

The findings of fact set forth in this Recommended Order 

are based on the evidence admitted into the record at hearing.  

The Joint Pretrial Stipulation contains a stipulation by the 

parties as to "legal burdens of proof."  The conclusions of law 

set forth in this Recommended Order, including matters related 

to burdens of proof, are based upon applicable statutes, rules, 

and case law.   

FINDINGS OF FACT 
 

1.  The Petitioner began employment with the Respondent as 

a "Lee Tran" bus driver on May 18, 2000.  Lee Tran is the 

county's public bus transportation system. 
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2.  The position description for "bus driver" which was 

applicable at all times relevant to this proceeding required 

that an employee have the "[a]bility to lift and carry 50-lbs., 

stoop, bend, load and unload wheelchair passengers and secure 

wheelchairs inside the bus with wheelchair tiedowns." 

3.  The positions description also provides as follows: 

This is a safety-sensitive position, which 
is subject to Drug and Alcohol Workplace 
Testing as provided in DOT regulation 49 CFR 
Parts 40 &/or 655. 
 

4.  Prior to August 2001, the Petitioner met all 

requirements for her job.  At all times material to this case, 

she was a good employee, meeting or exceeding the review 

criteria set forth on her performance evaluations.  

5.  On August 7, 2001, the Petitioner was seriously injured 

when the Lee Tran bus she was driving was struck by a large 

truck owned by a private company.  There is no evidence that the 

Petitioner was at fault in, or in any way contributed to, the 

accident.1   

6.  Following the accident and continuing after her return 

to work, the Petitioner went through an extended period of 

treatment during which various medical therapies and 

prescription medications were used in an attempt to maximize her 

recovery.   
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7.  From August 7 to October 15, 2001, the Petitioner was 

away from work due to her injuries.  After returning to work, 

the Petitioner continued to have accident-related absences from 

work, but otherwise drove either a full-size passenger bus or a 

smaller 13-passenger paratransit bus until January 2003.   

8.  The Respondent asserts that when the Petitioner 

returned to work, the Petitioner failed to disclose the 

prescription medications she was taking as part of the 

treatment.  The Petitioner asserts that the Respondent was aware 

of the medications because prescriptions for the drugs were 

being provided by workers' compensation physicians, and 

information about her treatment was routinely provided by the 

physicians to the Respondent.  It is unnecessary to resolve this 

disagreement because it is immaterial to the reasons for which 

the Petitioner's employment was terminated.  There is no 

credible evidence that the Petitioner's discharge was related to 

any failure to provide information to the Respondent.   

9.  On or about January 15, 2003, Joanne Bursack, R.N. (the 

Respondent's "Employee Health and Wellness Coordinator"), 

received a progress note from Dr. Wayne Isaacson, one of the 

Petitioner's physicians, which indicated the Petitioner was 

being treated with medications identified as Bextra, Ultram, and 

Baclofen.   
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10.  Bextra is medication provided to persons suffering 

pain from arthritis.  Ultram is a synthetic narcotic, also known 

as Tramadol, used to treat chronic pain.  Baclofen is a muscle 

relaxant.  Potential side effects of the medications include 

dizziness, weakness, or drowsiness. 

11.  Ms. Bursack forwarded the information to the 

Respondent's medical director, who apparently made the 

determination that, absent additional medical information 

related to the specific effects on the Petitioner of the drugs 

being taken, the Petitioner was not to drive a county public 

transportation bus.  Thereafter, the Petitioner began working a 

temporary light-duty position in the Lee Tran office pending the 

completion of the workers' compensation treatment. 

12.  Beginning in January 2003, Ms. Bursack attempted to 

obtain additional information from Dr. Isaacson as to whether 

the Petitioner could safely drive a bus while using the 

medications.   

13.  Dr. Isaacson was apparently unwilling or unable to 

state whether the Petitioner could safely drive a bus for the 

Respondent.  By note to Ms. Bursack dated March 14, 2003, 

Dr. Isaacson stated that the prescribed medications had the 

potential to affect mental acuity, including a decrease in 

alertness, and that such determinations were made on a "case-by-

case" basis.   
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14.  Dr. Isaacson's note also informed Ms. Bursack that he 

had provided a prescription for Darvocet to the Petitioner.  

Darvocet is a narcotic analgesic which has the potential side 

effect of dizziness, weakness, or drowsiness.   

15.  By note dated April 10, 2003, Dr. Isaacson informed 

the Respondent that he had refilled the Petitioner's 

prescriptions at her request.   

16.  On December 15, 2003, the Petitioner was determined to 

have reached "Maximum Medical Improvement" with a permanent 

impairment rating of eight percent.   

17.  On December 22, 2003, the Petitioner met with Ms. 

Bursack, who inquired as to what medications she was taking.  

The Petitioner responded only that she was "still taking the 

same medications," which were identified as Bextra, Baclofen, 

and Ultram.   

18.  At the hearing, there was an issue related to whether 

the Petitioner was also taking Darvocet in December 2003.  

Although the Petitioner had received a prescription for 

Darvocet, there is no credible evidence that the Petitioner was 

taking Darvocet in December 2003.   

19.  On January 9, 2004, the Petitioner met with 

representatives of Lee Tran and the county human resources 

office to discuss options for her potential return to work as a 

bus driver.  The options discussed included seeking some type of 
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job accommodation under the provisions of the Americans with 

Disabilities Act (ADA), or altering her use of medication.  A 

third option presented was to seek another county job.   

20.  The Petitioner sought an ADA accommodation.  During 

the discussions regarding whether a disability accommodation 

would be available, Dr. Isaacson was asked to identify any work-

related restrictions applicable to the Petitioner.  After 

initially indicating on a form provided by the county that there 

were none, he amended the form to indicate that the Petitioner 

was restricted from lifting weight in excess of 30 pounds or 

from carrying weight in excess of 25 pounds.   

21.  The county made a determination that the limitation 

did not constitute a disability.  The evidence fails to 

establish that the county's determination was incorrect.   

22.  The Petitioner was apparently unable or unwilling to 

alter her use of pain medication.   

23.  Although a diligent search was made by the Petitioner 

and a representative of the Respondent's human relations 

department, many of the available county jobs required the 

ability to drive, and the Respondent was unwilling to hire the 

Petitioner for such positions based on the use of pain 

medication.  The Petitioner did not meet minimum qualifications 

required for other available county jobs. 
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24.  On March 1, 2005, the Respondent terminated the 

Petitioner's employment as a bus driver based upon the use of 

medication and the inability to meet the physical requirements 

of the position. 

25.  At the time of the hearing, the Petitioner was 

employed as a paratransit bus driver for a private company in an 

adjacent county.   

CONCLUSIONS OF LAW 
 

26.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005).2 

27.  The Respondent is an employer as the term is defined 

at Section 760.02, Florida Statutes.   

28.  Section 760.10, Florida Statutes, provides as follows: 

(1)  It is an unlawful employment practice 
for an employer:  
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

29.  Florida courts interpreting the provisions of 

Section 760.10, Florida Statutes, have held that federal 

discrimination laws should be used as guidance when construing 

provisions of the Florida law.  See Brand v. Florida Power 
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Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991).   

30.  The Petitioner has the ultimate burden to establish 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence that, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-582 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  There is no evidence of direct 

discrimination on Respondent's part in this case.   

31.  Absent direct evidence of discrimination, Petitioner 

has the burden of establishing a prima facie case of 

discrimination.  St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993); Texas Department of Community Affairs v. Burdine, 450 

U.S. 248 (1981); McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973).  In order to establish a prima facie case of 

discrimination, the Petitioner must show that:  she is a member 

of a protected group; she is qualified for the position; she was 

subject to an adverse employment decision; and she was treated 

less favorably than similarly-situated persons outside the 

protected class.  McDonnell Douglas, 411 U.S. at 802. 
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32.  If the Petitioner establishes the facts necessary to 

demonstrate a prima facie case, the employer must then 

articulate some legitimate, nondiscriminatory reason for the 

challenged employment decision.  The employer is required only 

to "produce admissible evidence which would allow the trier of 

fact rationally to conclude that the employment decision had not 

been motivated by discriminatory animus."  Burdine, 450 U.S. at 

257.  The employer "need not persuade the court that it was 

actually motivated by the proffered reasons . . ."  Burdine, 450 

U.S. at 254.  This burden has been characterized as "exceedingly 

light."  Perryman v. Johnson Products Co., Inc., 698 F.2d 1138, 

1142 (11th Cir. 1983). 

33.  Assuming the employer articulates a legitimate, 

nondiscriminatory reason for the employment decision, the burden 

shifts back to the Petitioner who then must establish that the 

reason offered by the employer is not the true reason, but is 

mere pretext for the decision.  The question becomes whether or 

not the proffered reasons are "a coverup for a . . . 

discriminatory decision."  McDonnell Douglas, 411 U.S. at 805.   

34.  The ultimate burden of persuading the trier of fact 

that there was intentional discrimination by the Respondent 

remains with the Petitioner.  Burdine, 450 U.S. at 253.   

35.  In order to establish a prima facie case of 

discrimination on the basis of handicap, the Petitioner must 



 

 12

establish that she has a disability, that she was qualified for 

the employment position, that she was subject to an adverse 

employment decision, and she was treated less favorably than 

similarly-situated persons outside the protected class.  Here, 

the Petitioner has failed to establish a prima facie case of 

discrimination on the basis of handicap.   

36.  The term "handicap" is defined in Florida's Fair 

Housing Act, Subsection 760.22(7)(a), Florida Statutes, to mean 

"a physical or mental impairment which substantially limits one 

or more major life activities, or he or she has a record of 

having, or is regarded as having, such physical or mental 

impairment. . ."  The definition has been applied to cases 

involving allegations of discrimination prohibited by Subsection 

760.10(1)(a), Florida Statutes.   

37.  Equal Employment Opportunity Commission (EEOC) 

regulations define "substantially limits" as rendering an 

individual unable to perform a major life activity that the 

average person in the general population can perform or 

significantly restricted as to the condition, manner, or 

duration under which an individual can perform a particular 

major life activity as compared to the condition, manner, or 

duration under which the average person in the general 

population can perform that same major life activity.  EEOC 

regulations identify three factors relevant to the 



 

 13

determination:  (1) the nature and severity of the impairment; 

(2) the duration or expected duration of the impairment; and (3) 

the permanent or long term impact, or the expected permanent or 

long term impact of or resulting from the impairment.  See 29 

C.F.R. 1630.2(2).   

38.  In this case, the Petitioner suffers from an eight 

percent impairment rating.  The only medical evaluation offered 

at the hearing was that of Dr. Isaacson who restricted the 

Petitioner's lifting capacity to 30 pounds and carrying capacity 

to 25 pounds.  A diminished activity tolerance for normal daily 

activities such as lifting, running, and performing manual 

tasks, as well as a lifting restriction, does not constitute a 

disability under the Americans with Disabilities Act.  Chanda v. 

Engelhard/ICC, 234 F.3d 1219 (11th Cir. 2000).  Further, to be 

substantially limited in the major life activity of working, one 

must be precluded from more than one type of job, a specialized 

job, or a particular job of choice.  If jobs utilizing an 

individual's skills (but perhaps not his or her unique talents) 

are available, one is not precluded from a substantial class of 

jobs.  Similarly, if a host of different types of jobs are 

available, one is not precluded from a broad range of jobs.  

Rossbach v. City of Miami, 371 F.3d 1354 (11th Cir. 2004).  In 

this case, at the time of the hearing, the Petitioner was 

driving a bus for another employer.   
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39.  Insofar as whether the Petitioner meets the 

qualifications for employment as a bus driver for Lee Tran, the 

job description applicable at all times material to this case 

requires that an applicant be capable of lifting and carrying 

50 pounds.  The restrictions identified by Dr. Isaacson preclude 

the Petitioner from meeting this requirement, and therefore the 

Petitioner was not qualified for the employment position with 

Lee Tran.   

40.  By her termination, the Petitioner was clearly subject 

to an adverse employment decision.   

41.  The evidence fails to establish that she was treated 

less favorably than similarly-situated persons.  Although the 

Petitioner asserted anecdotally that other bus drivers on pain 

medication had been allowed to drive, none of the witnesses at 

the hearing were able to specifically recall any similar 

determinations.  The Petitioner had no evidence that would have 

provided a credible comparison between various employees as to 

the medications used, or the conditions under which such 

employees may have driven.   

42.  Assuming that the Petitioner had established a prima 

facie case of discrimination, the burden would have shifted to 

the Respondent to articulate a "legitimate, nondiscriminatory 

reason" for the employment decision.  The Respondent met the 

"exceedingly light" burden of providing such information.  The 
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evidence establishes that the Respondent had a legitimate and 

nondiscriminatory reason for the employment decision.   

43.  Aside from the Petitioner's inability to meet the job 

requirements related to lifting ability, the job description 

applicable at all times material to this case provided that the 

bus driver position was "safety sensitive" and subject to Drug 

and Alcohol Workplace Testing set forth at 49 C.F.R. Parts 40 

and 655.  The referenced regulations govern the process of test 

administration and related information.   

44.  At the hearing, counsel for the Respondent referenced 

Federal Transportation Authority rules which allegedly required 

that the Petitioner not be permitted to continue driving a bus 

while on medication.  Counsel for the Petitioner repeatedly 

sought identification of such rules; however, none of the 

Respondent's witnesses were able to specifically identify any 

such rules.  Counsel for the Respondent was likewise unable to 

specifically identify such rules.   

45.  The applicable rules were identified for the first 

time in the Respondent's Proposed Recommended Order.  Given the 

fact that none of the Respondent's witnesses at the hearing were 

able to specifically cite to such rules, the evidence fails to 

establish that the rules were specifically relied upon by the 

Respondent at the time the employment termination decision was 

made.   
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46.  Nonetheless, the witnesses' testimony established 

that, absent an appropriate physician's statement that an 

employee's use of prescribed narcotics would not adversely 

impact the employee's ability to safely operate a vehicle, the 

Respondent's position was that the employee would not be 

permitted to drive a public bus.   

47.  Given the responsibilities of a public bus driver, it 

is not unreasonable to require that a driver using prescription 

narcotics obtain a reliable statement, from a physician familiar 

with an employee's medical condition and job duties, that the 

driver would not experience side effects, such as dizziness, 

weakness or drowsiness.   

48.  The Petitioner's physician was unable to make such a 

statement prior to her termination, and further continued to be 

unable to do so thereafter.  In Dr. Isaacson's deposition 

testimony (conducted in July 2004 and admitted as a Petitioner's 

exhibit), the physician indicated that although the pain 

medications being taken by the Petitioner are relatively light, 

he remained unwilling to state that the Petitioner would not 

experience side effects related to sedation and driving.   

49.  Upon evidence of a legitimate and nondiscriminatory 

reason for the employment decision, the burden then shifts back 

to the Petitioner to establish that the reason offered by the 

employer is not the true reason, but is mere pretext for the 
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decision.  The Petitioner has failed to meet this burden.  The 

Petitioner has offered no credible evidence that reasons 

identified by the Respondent for the termination (the use of 

medication and the inability to meet the physical job 

requirements) were pretextural.   

50.  The Petitioner suggested that the employment 

termination decision was an attempt by the Respondent to limit 

potential future expenses and workers' compensation liabilities, 

but there is no credible evidence supporting this assertion, 

which is little more than speculation.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is hereby  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed by 

Lorraine C. Morris in this case.  
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DONE AND ENTERED this 23rd day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of March, 2006. 
 
 
ENDNOTES 

 
1/  There appears to be confusion regarding the actual date of 
the accident.  The Petitioner's Charge of Discrimination filed 
on March 1, 2005, with FCHR identified the accident date as 
August 17, 2001.  The Petition for Relief filed September 28, 
2005, with FCHR identifies the accident date as August 17, 2001.  
The Petitioner's Proposed Recommended Order identifies the date 
as August 7, 2001, while the Respondent's Proposed Recommended 
Order identifies the accident date as August 17, 2001.  The 
finding of fact identifies the date as August 7, 2001, based on 
the Petitioner's Exhibit 5 (a drug testing form), which 
indicates that a post-accident drug screening test was performed 
at 6:45 p.m. on August 7, 2001. 
 
2/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2005 version. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARCY S. KELLY, 
 
 Petitioner, 
 
vs. 
 
FLORIDA CROWN WORKFORCE  
BOARD, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 06-0483 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause came before the undersigned on Respondent, 

Florida Crown Workforce Board, Inc.'s (Florida Crown), Motion to 

Dismiss for Lack of Jurisdiction.  Petitioner did not file a 

response to the motion. 

Oral argument was heard on the Motion during a telephone 

conference call held on March 23, 2006. 

This case began when Petitioner filed an Employment 

Complaint of Discrimination with the Florida Commission on Human 

Relations (FCHR) on November 18, 2005.  The complaint alleged 

discrimination on the basis of race by Respondent.  After an 

investigation of the charge, FCHR issued a Determination:  No 

Jurisdiction and a Notice of Determination:  No Jurisdiction on 

January 6, 2006.  The Determination:  No Jurisdiction was based 

on the determination that no employer-employee relationship 
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exists between the parties.  On February 2, 2006, Petitioner 

filed a Petition for Relief with attachments.  On or about 

February 9, 2006, the case was transmitted by FCHR to the 

Division of Administrative Hearings. 

FINDINGS OF FACT 

1.  Respondent's Motion to Dismiss for Lack of Jurisdiction 

asserts that Petitioner was never an employee of Florida Crown 

and that Petitioner conceded this in attachments to her Petition 

for Relief.  During the telephone motion hearing, Petitioner 

acknowledged that she was not employed by Florida Crown.   

2.  Therefore, as a matter of fact, no employer-employee 

relationship existed between the parties. 

CONCLUSIONS OF LAW 

3.  Section 760.02(7), Florida Statutes, defines an 

employer as follows:    

(7)  'Employer' means any person employing 
15 or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person.  (emphasis supplied)   
  

4.  As a matter of law, no employer-employee relationship 

existed between the parties.  Accordingly, FCHR has no 

jurisdiction under the Florida Civil Rights Act over this case. 

RECOMMENDATION 

Based on the foregoing, it is  

RECOMMENDED: 
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That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's Complaint of Discrimination.  

With this disposition, the Final Hearing in this case scheduled 

for May 5 and 6, 2006, is cancelled, and the file of the 

Division of Administrative Hearings is hereby closed.       

DONE AND ENTERED this 23rd day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of March, 2006. 
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Thomas W. Brown, Esquire 
Brannon, Brown, Haley & 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301     
 
Cecil Howard, General Counsel          
Florida Commission on Human Relations  
2009 Apalachee Parkway                 
Tallahassee, Florida  32301       
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARY A. KING, 
 
     Petitioner, 
 
vs. 
 
HEALTHSOUTH CORPORATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-3537 

   
RECOMMENDED ORDER 

 
Pursuant to Notice, this cause was heard by Linda M. Rigot, 

the assigned Administrative Law Judge of the Division of 

Administrative Hearings, on February 7, 2006, in Tallahassee, 

Florida. 

APPEARANCES 
 

     For Petitioner:  Mary King, pro se  
                      1039 Idlewild Drive 
                      Tallahassee, Florida  32311 
 
     For Respondent:  L. Traywick Duffie, Esquire 
                      Wesley E. Stockard, Esquire 
                      Hunton & Williams, LLP 
                      Suite 4100 
                      600 Peachtree Street, Northeast 
                      Atlanta, Georgia  30308-2216 
 

STATEMENT OF THE ISSUE 
 

The issue presented is whether Respondent HealthSouth 

Corporation engaged in an unlawful employment practice as to  



 2

Petitioner Mary A. King, and, if so, what relief should be 

granted to Petitioner, if any. 

 
PRELIMINARY STATEMENT 

 
On May 17, 2005, Petitioner Mary A. King filed with the 

Florida Commission on Human Relations an Employment Complaint of 

Discrimination, alleging that Respondent HealthSouth Corporation 

had discriminated against her based upon her race and her age.  

On September 14, 2005, the Commission issued its Notice of 

Determination:  No Cause, finding that there was no reasonable 

cause to believe that an unlawful employment practice had 

occurred.  Petitioner thereafter filed her Petition for Relief, 

and on September 26, 2005, this matter was transferred to the 

Division of Administrative Hearings to conduct an evidentiary 

proceeding.   

At the final hearing, Petitioner testified on her own 

behalf and presented the testimony of Julia Ford.  Respondent 

presented the testimony of Donna Crawford, Barbara Roberts, 

Cynthia Cox, and Lynn Streetman.  Additionally, Respondent's 

Exhibits numbered 1 and 3-11 were admitted in evidence.  Only 

the Respondent submitted a proposed recommended order after the 

conclusion of the final hearing in this cause.  That document 

has been considered in the entry of this Recommended Order.  
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FINDINGS OF FACT 
 

1.  Petitioner Mary A. King is a black female born on 

April 5, 1952. 

2.  Respondent HealthSouth Corporation operates HealthSouth 

Rehabilitation Hospital of Tallahassee, located in Tallahassee, 

Florida. 

3.  Petitioner was initially employed by HealthSouth in 

1995 as a nurse tech or certified nursing assistant (CNA) in the 

nursing department.   

4.  In 1998 she suffered a back injury while performing her 

regular CNA duties.  She received treatment for the injury and 

returned to work with lifting limitations placed on her by her 

doctor.  The limitations were inconsistent with her duties as a 

CNA and are still in effect. 

5.  In 1999 Petitioner requested a transfer to the position 

of patient transporter aide due to her lifting limitations and 

concerns over her back injury.  Her transfer request was 

granted, and she began to work as a patient transporter in the 

physical therapy department.  She was pleased with the transfer. 

6.  As a patient transporter, Petitioner was responsible 

for transporting patients to and from the locations in the 

hospital where they received treatment.  She was not directly 

involved in the administration of treatment to patients. 
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7.  Subsequently, Petitioner was transferred from the 

physical therapy department to the occupational therapy 

department.  Her position and job duties remained the same; the 

only change was in the types of patients Petitioner transported. 

8.  On September 1, 2004, new federal regulations went into 

effect.  These regulations directly impacted all in-patient 

rehabilitation hospitals, limiting the types of patients that 

HealthSouth could accept.   

9.  The new regulations had a severe impact on HealthSouth, 

causing a dramatic drop in the patient census.  The 76-bed 

facility had an average daily census of 65, and occasionally up 

to 76, prior to the effective date, but only a patient census in 

the 30s and 40s after the effective date of the new regulations. 

10.  With the dramatic drop in patient census, HealthSouth 

had to dramatically reduce costs.  Lynn Streetman, Administrator 

of HealthSouth Rehabilitation Hospital of Tallahassee, looked at 

a variety of ways in which costs could be reduced, including re-

structuring contracts with outside vendors, reducing orders of 

medical supplies, reducing or substituting pharmaceutical 

orders, discontinuing the use of P.R.N. or as-needed staff, and, 

ultimately, reducing the workforce at the hospital. 

11.  Streetman began reducing the workforce through 

attrition.  As positions at the hospital became vacant, they 

were not filled if they were not critical to the functioning of 
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the hospital and if there would not be a negative impact on 

patient care.  Although reducing the workforce through attrition 

helped, more workforce reductions were necessary to respond to 

the hospital's declining patient census. 

12.  In order to determine what positions to eliminate, 

Streetman preliminarily reviewed all positions throughout the 

facility and developed a list of positions she thought could be 

eliminated with minimal impact on the hospital's operations.  

The criteria she used included whether the position was a 

clinical or non-clinical position, whether the position was 

essential to the operation of the hospital or merely a luxury 

position, whether the duties of the position could be 

effectively absorbed by other positions in the hospital, and 

what impact the elimination of the position would have on 

patient care. 

13.  Streetman next met individually with members of the 

hospital's senior management team to discuss the positions in 

their respective departments that she had preliminarily 

identified as appropriate for elimination.  She obtained input 

from the team members as to whether it would be appropriate to 

eliminate those positions and what impact their elimination 

would have on the functioning of their respective departments.   

14.  After she met with the team members to discuss the 

reduction in force and consider their input, Streetman made the 
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decision to eliminate 13 positions at the hospital in December 

2004 and January 2005.  Three positions were eliminated in 

December, and ten were eliminated in January.  Streetman was the 

person responsible for making the final decision about which 

positions to eliminate. 

15.  Of those employees affected by the reduction in force, 

6 were black and 7 were white.  Of those employees affected by 

the reduction in force, 6 were over 40 years of age, and 7 were 

under 40 years of age. 

16.  Each employee whose position was eliminated as a part 

of the reduction in force was informed that he or she would be 

eligible to purchase insurance benefits through COBRA for up to 

18 months after his or her employment with the hospital ended, 

each was paid for any accrued paid time off, and each eligible 

employee received severance benefits in accordance with an 

identical formula: one week of pay for every year of service up 

to a maximum of ten years.  With the exception of a part-time 

employee who was not eligible, all employees affected by the 

reduction in force received benefits, paid time off payments, or 

severance payments in accordance with these policies. 

17.  One of the positions selected for elimination was that 

of patient transporter.  When Streetman was employed by 

HealthSouth, there had been three patient transporters.  Two of 

the three positions had already been eliminated through 
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attrition, and Petitioner was the only remaining patient 

transporter.  Since Petitioner's position was eliminated, 

HealthSouth has not hired anyone as a patient transporter. 

18.  Petitioner's position was selected for elimination 

because it was not essential to the operation of the hospital, 

was not responsible for any direct patient care, and was a 

luxury position for the facility.  As verification that the 

elimination of Petitioner's position would not have a negative 

impact on the level of patient care at the hospital, Streetman 

considered that therapists at the hospital had already been 

assisting in the transportation of patients to and from 

treatment and that the previous reduction of two patient 

transporters through attrition did not negatively impact patient 

care at the hospital.  Petitioner's job duties were absorbed 

into the daily work routine of therapists in the outpatient 

therapy department.  Therapists simply transported their own 

patients rather than have Petitioner (and the other transporters 

who had previously been phased out through attrition) perform 

this function for them. 

19.  Petitioner was informed of the decision to eliminate 

her position on November 30, 2004, by Donna Crawford, Director 

of Clinical Services, and Cindy Cox, Occupational Therapy Team 

Leader.  Crawford informed Petitioner that Petitioner's position 

was being eliminated, that Petitioner would receive severance 
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pay in accordance with her years of service, that Petitioner 

would be paid for all of her accrued paid time off, and that 

Petitioner was welcome to apply for any other open position at 

the hospital for which she was qualified.  Crawford also told 

her that Petitioner was welcome to discuss any open positions 

with Jackie Chaires, Human Resources Director at the hospital.   

20.  Petitioner was paid 360 hours of severance pay (nine 

weeks pay for nine years of service), was compensated for all 

accrued paid time off, and was sent a letter informing her of 

her right to purchase insurance under COBRA for up to 18 months 

after her employment with Respondent had ended.  Petitioner also 

applied for and received unemployment benefits as a result of 

her job being eliminated. 

21.  After Crawford advised her that her position had been 

eliminated, Petitioner went to talk with Jackie Chaires, a black 

female.  Petitioner told Chaires that she did not understand why 

she had been laid off and asked about any available positions.  

During that conversation, in an attempt to console Petitioner 

according to Chaires' affidavit but as an act of discrimination 

according to Petitioner's testimony, Chaires suggested that 

Petitioner could also retire and let Petitioner's husband take 

care of her. 

22.  At no time did Chaires suggest that Petitioner's 

husband's situation, his income, or Petitioner's age were 
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factors in HealthSouth's decision to eliminate her position as 

part of its reduction in force.  Moreover, Chaires was not 

involved in any way in the selection of Petitioner's position 

for elimination.   

23.  At some point after being informed that their 

positions were eliminated, Petitioner, along with Kim Spencer, 

another employee affected by the reduction in workforce, 

inquired as to whether there were positions available in the 

nursing department.  However, there were no positions available 

in that department, and both Petitioner and Spencer were 

informed that their requests could not be accommodated.  Spencer 

is a white female. 

24.  HealthSouth has a written policy prohibiting employees 

from giving letters of recommendation.  At some point after 

being informed that her position was eliminated, Petitioner 

asked Cynthia Cox, her direct supervisor, for a letter of 

recommendation.  Cox agreed to give her one even though she was 

uncertain as to the correct procedure, but after ascertaining 

from the human resources department that a recommendation would 

be against corporate policy, Cox told Petitioner she could not 

give her the letter and told Petitioner that it was against 

corporate policy.  That policy is clearly stated in the 

hospital's employee handbook, which Petitioner had been given.   
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25.  At no time prior to her filing her charge of 

discrimination with the Florida Commission on Human Relations 

did Petitioner inform any of her supervisors that she felt she 

was being discriminated against in any way based on either her 

race or her age. 

26.  Patsy Kitchens is a white female who is the same age 

as Petitioner.  HealthSouth terminated her employment at the 

same time as it terminated Petitioner's employment as part of 

the same reduction in force.    

CONCLUSIONS OF LAW 

27.  The Division of Administrative Hearings has 

jurisdiction over the subject matter hereof and the parties 

hereto.  §§ 120.569 and 120.57(1), Fla. Stat. 

28.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of race or age.  Petitioner asserts that she was fired by 

HealthSouth with no explanation and for no valid reason based 

only upon her race and/or age.  Petitioner has failed to prove 

her allegations. 

29.  Petitioner bears the burden of proof established by 

the Supreme Court of the United States in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and in Texas Dept. of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).  Under this well-
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established case law, Petitioner bears the initial burden of 

establishing by a preponderance of the evidence a prima facie 

case of discrimination.  If a prima facie case is established, 

the burden to go forward shifts to the employer to articulate a 

legitimate, non-discriminatory reason for the employment action.  

The employee then has the burden of showing that the business 

reason is pretextual and that a discriminatory reason more 

likely than not motivated the decision. 

30.  In order to establish a prima facie case, Petitioner 

must prove that (1) she is a member of a protected class, (2) 

she was qualified for her position, (3) she suffered an adverse 

employment action, and (4) she was treated less favorably than 

similarly-situated employees who were not members of her 

protected class.  Holifield v. Reno, 115 F.3d 1555 (11th Cir. 

1997).  Petitioner has failed to establish a prima facie case of 

discrimination by failing to prove the fourth element of the 

analysis. 

31.  Petitioner offered no evidence that she was terminated 

due to her race.  Of the 13 employees laid off by HealthSouth in 

December 2004 and January 2005 due to the reduced census due to 

the new federal regulations, six, including Petitioner, were 

black, and seven were white.  There is no evidence that race was 

a factor in selecting positions for elimination, or that it was 

even considered. 



 12

32.  Petitioner offered no evidence that she was terminated 

due to her age.  Of the 13 employees laid off by HealthSouth in 

December 2004 and January 2005 due to the reduced census due to 

the new federal regulations, two were older than Petitioner, one 

was five months younger and, therefore, the same age, and the 

rest were somewhat-to-much younger than Petitioner.  There is no 

evidence that age was a factor in selecting positions for 

elimination, or that it was even considered. 

33.  Petitioner seems to base her claims of race and age 

discrimination on three alleged facts.  First, Petitioner claims 

that the comment made by Jackie Chaires about Petitioner 

retiring and letting her husband take care of her shows that 

HealthSouth discriminated against her on the basis of age.  This 

suggestion is without merit.  Chaires had no involvement in the 

decision to eliminate Petitioner's position, the comment was 

made after the decision was made and communicated to Petitioner, 

and the comment is capable of supporting many interpretations 

ranging from compassion to envy.   

34.  Second, Petitioner claims that she was discriminated 

against based upon her race since Patsy Kitchens, a white 

employee whose position was eliminated at the same time as 

Petitioner's, was given 18 months of insurance but Petitioner 

was not.  Petitioner offered no competent evidence to support 

this assertion.  To the contrary, the uncontroverted evidence is 
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that all employees whose positions were eliminated were advised 

of their right to purchase insurance under COBRA for 18 months.   

35.  Third, Petitioner claims that she was discriminated 

against based upon her race since Patsy Kitchens was given a 

letter of recommendation but Petitioner was not.  Again, 

Petitioner offered no competent evidence to support this claim.  

To the contrary, the uncontroverted evidence is that corporate 

policy, as set forth in the employee handbook, prohibits giving 

letters of recommendation.  Cindy Cox, Petitioner's immediate 

supervisor, at first told Petitioner she would give Petitioner a 

letter of recommendation, but after checking with the human 

resources department as to whether she could do so, told 

Petitioner she could not because it was against corporate 

policy.   

36.  Assuming arguendo that Petitioner has established a 

prima facie case, which she has not, her claim still fails 

because HealthSouth has articulated a legitimate, non-

discriminatory reason for its actions, and Petitioner has failed 

to meet her burden of showing that the reason HealthSouth gave 

is a pretext for discrimination.  The uncontroverted evidence is 

that because of new federal regulations, the hospital's 

declining census, and its inability to reduce costs to the 

appropriate level by other means, it was necessary for 

HealthSouth to reduce its workforce.   
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37.  Positions were selected for elimination based upon 

whether the position was a clinical or non-clinical position, 

whether the position was essential to the operation of the 

hospital or merely a luxury position, whether the duties of the 

position could be effectively absorbed by other positions in the 

hospital, and what impact the elimination of the position would 

have on patient care.  Petitioner's position as a patient 

transporter was selected for elimination because it was not 

essential to the operation of the hospital, was not responsible 

for any direct patient care, and was a luxury position for the 

facility.   

38.  HealthSouth has clearly shown a legitimate business 

decision based on a non-discriminatory reason for eliminating 

Petitioner's position.  On the other hand, Petitioner has failed 

to offer any competent evidence to rebut or cast doubt on 

Respondent's proffered legitimate, non-discriminatory reason for 

the elimination on her position and has, therefore, failed to 

show that the proffered reason is pretextual. 

39.  An employer may terminate an employee for a good 

reason, for a bad reason, for a reason based upon erroneous 

information, or for no reason at all, as long as the termination 

was not based upon a discriminatory reason.  See Dept. of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991), 

and the cases cited therein.  HealthSouth has articulated a good 



 15

reason for Petitioner's termination, and Petitioner has not 

shown by any direct evidence, statistical evidence, or even 

circumstantial evidence, that the reason was discriminatory.     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered finding that 

Petitioner failed in her burden of proof and dismissing the 

petition filed in this cause.  

DONE AND ENTERED this 24th day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
LINDA M. RIGOT 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of March, 2006. 

 
 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Mary King 
1039 Idlewild Drive 
Tallahassee, Florida  32311 
 
L. Traywick Duffie, Esquire 
Wesley E. Stockard, Esquire 
Hunton & Williams, LLP 
Suite 4100 
600 Peachtree Street, Northeast 
Atlanta, Georgia  30308-2216 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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