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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TIM A. WEAVER, 
 
     Petitioner, 
 
vs. 
 
SWIFT TRANSPORTATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2971 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearing, on October 20, 2005, in Ocala, Florida. 

APPEARANCES 
 
 For Petitioner:  Tim A. Weaver, pro se 
      15054 Northeast 150th Lane 
      Fort McCoy, Florida  32301 
 
 For Respondent:  No Appearance 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner because he was disabled.  

PRELIMINARY STATEMENT 

 In a Petition filed with the Florida Commission on Human 

Relations (FCHR) on February 10, 2005, Petitioner Tim A. Weaver 

(Mr. Weaver) alleged that Respondent Swift Transportation 

Corporation (Swift) refused to hire him because of an alleged 
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disability.  The disability alleged was obesity, tremors, and 

sleep apnea.  On July 5, 2005, FCHR issued its "Determination:  

No Cause."  Subsequently the case was forwarded to the Division 

of Administrative Hearings on August 18, 2005. 

 At the hearing, Mr. Weaver testified on his own behalf.  

Swift presented the testimony of Scott Johnson (Mr. Johnson), 

its Ocala terminal manager, and offered one Exhibit into 

evidence, which was admitted. 

No Transcript was filed.  Neither Petitioner nor Respondent 

filed proposed recommended orders. 

References to statutes are to Florida Statutes (2004) 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Mr. Weaver is a person who worked as a long haul truck 

driver for six months at Lester Coggins Trucking, Inc.  He quit 

that job because Coggins uses a team approach and he wished to 

be a solo driver.  Mr. Weaver is six feet tall and currently 

weighs about 296 pounds. 

 2.  Swift is a corporation engaged in trucking operations 

throughout the United States and in portions of Canada.  It 

employs approximately 15,000 truck drivers.  The typical tractor 

and trailer combination operated by Swift weighs 80,000 pounds. 

3.  Mr. Johnson oversees the operation of 415 trucks at 

Swift's Ocala terminal. 
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 4.  Swift, like many motor carrier companies in early 2005, 

was anxious to find additional qualified drivers.  Accordingly, 

applicants were sought by Mr. Johnson.  The persons who 

responded were given an orientation on January 17 and 18, 2005.  

Mr. Weaver was one of the applicants that attended the 

orientation.   

 5.  The U.S. Department of Transportation has by regulation 

set medical standards for persons driving commercial vehicles.  

In order to determine compliance with those standards, 

prospective drivers are required to submit to a physical 

examination.  On January 18, 2005, Mr. Weaver was examined by 

Kim A. Nordelo, a physician's assistant. 

 6.  At the time of the examination Mr. Weaver weighed 366 

pounds and showed signs of excessive nasal breathing.  The 

physician's assistant was of the opinion that he might be 

afflicted with sleep apnea and suggested he be evaluated to 

rule-out sleep apnea.  

 7.  Sleep apnea is often associated with morbid obesity.  

Mr. Weaver was found to be morbidly obese on the comment sheet 

contained in the Medical Examination Report for Commercial 

Driver Fitness Determination.  Nevertheless, the physician's 

assistant provided a Medical Examiner's Certificate authorizing 

him to operate trucks for three months. 
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 8.  A person who has sleep apnea may sleep for a normal 

number of hours but the quality of the sleep is denigrated by 

respiratory problems, often as a result of obesity.  Because the 

quality of sleep is poor, a person with sleep apnea may fall 

asleep while driving.  

 9.  When Swift's personnel reviewed the Medical Examination 

Report, they decided that Mr. Weaver should be evaluated for the 

purpose of ruling out sleep apnea, and that he should not be 

allowed to drive even though he had a medical clearance for 

three months.   

10.  This decision was made because Swift feared that 

Mr. Weaver might lapse into sleep while driving an 80,000-pound 

tractor and trailer rig at great speed on public roads.  

Additionally, Swift determined that permitting him to drive for 

them would conflict with federal regulations addressing driver 

qualifications. 

 11.  Mr. Weaver was informed that after evaluation for 

sleep apnea, if he was medically qualified, they would employ 

him. 

 12.  Mr. Weaver did not have the money required for the 

medical evaluation.  Accordingly, he did not obtain the 

evaluation and whether or not he is medically qualified to drive 

a big truck remains in doubt. 
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 13.  No evidence was offered by Mr. Weaver that would 

support his charge that he was not hired because he was obese.  

No evidence was offered by Mr. Weaver that would tend to prove 

that Swift found him to be disabled or regarded him as disabled. 

 14.  Swift has strict and widely disseminated policies 

prohibiting discrimination in its work force.  It is absolutely 

clear, that as a matter of corporate policy, Swift has no 

interest in the color, race, sex, or medical condition of a 

driver, so long as he or she can safely pilot their vehicles 

upon the streets and highways of America. 

CONCLUSIONS OF LAW 

 15.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.57(1) and 760.11, Fla. Stat.   

16.  Sections 760.01-760.11 and 509.092, comprise the 

Florida Civil Rights Act.  § 760.01, Fla. Stat. 

17.  Swift is subject to Section 760.10, because it 

employs, "15 or more employees for each working day in each of 

20 or more calendar weeks in the current or preceding calendar 

year. . . ."  § 760.02(7). Fla. Stat. 

18.  Section 760.10, Florida Statutes, provides as follows: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail to refuse to 
hire any individual, or otherwise to 
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discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

19.  Disabled, or handicapped, persons are protected by the 

Florida Civil Rights Act.  It is an unlawful employment practice 

for an employer to refuse to hire or to refuse to provide an 

accommodation to a disabled person. 

20.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10.  See Brand vs. Florida 

Power Corp, 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida 

Department of Community Affairs vs. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 

21.  Mr. Weaver had the opportunity to provide either 

direct or circumstantial evidence of discrimination.  If he had 

offered direct evidence of discrimination, and if the fact 

finder had accepted that evidence, then Mr. Weaver would have 

proven discrimination.  Civil Rights Act of 1964, § 701 et seq., 
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42 U.S.C.A. § 2000e, et seq.  Mr. Weaver produced no competent 

direct evidence of discrimination.  Accordingly, proof of 

discrimination, if discrimination can be proved, must be 

accomplished using circumstantial evidence. 

22.  The Supreme Court of the United States established, in 

McDonnell-Douglas Corporation vs. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs vs. Burdine, 450 U.S. 

248 (1981), the analysis to be used in cases alleging 

discrimination.  This analysis was reiterated and refined in St. 

Mary's Honor Center vs. Hicks, 509 U.S. 502 (1993). 

23.  Pursuant to this analysis, Mr. Weaver has the burden 

of establishing a prima facie case of unlawful discrimination by 

a preponderance of the evidence.  If a prima facie case is 

established, Swift must articulate some legitimate,  

non-discriminatory reason for the action taken against  

Mr. Weaver.  Once this non-discriminatory reason is offered by 

Swift, the burden then shifts back to Mr. Weaver to demonstrate 

that the offered reason is merely a pretext for discrimination.  

As the Supreme Court stated in Hicks, before finding 

discrimination, "[t]he fact finder must believe the plaintiff's 

explanation of intentional discrimination."  509 U.S. at 519. 

24.  To prove a prima facie case, Petitioner must provide 

evidence that: (1) he was handicapped; (2) that he was able to 

perform the duties of a long-haul truck driver satisfactorily, 
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with or without accommodation; and (3) that he suffered an 

adverse employment decision because of his disability.  Retton 

v. Department of Corrections, 9 F.A.L.R. 2423, FCHR Order No. 

86-045, (FCHR December 18, 1986), citing McDonnell Douglas and 

Wolfe v. Department of Agriculture and Consumer Services, 8 

F.A.L.R. 426 (FCHR Sept. 27, 1985). 

25.  The FCHR has found that obesity and resultant sleep 

apnea may be a handicap pursuant to Section 760.10.  See Engleka 

v. Sun Coast Hospital, Inc., Case Number 92-6338 (DOAH June 11, 

1994), Stewart v. Wackenhut Corporation, 10 F.A.L.R. 4624 (FCHR 

1988), and Fenesy v. G.T. E. Data Services, Inc., 3 F.A.L.R. 

1764A (FCHR 1981). 

26.  Under the Americans with Disabilities Act (ADA), the 

term "disability" means, with respect to an individual: 

(A)  a physical or mental impairment that 
substantially limits one or more of the 
major life activities of such individual; 
(B)  a record of such an impairment; or 
(C)  being regarded as having such an 
impairment. 
 
See 29 C.F.R. § 1630.2(i) 

 
27.  Major life activities include, "functions such as, 

caring for oneself, performing manual tasks, walking, seeing, 

hearing, speaking, breathing, learning, and working."  29 CFR 

§ 1630.2(i) 
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28.  Obesity may run the continuum from pleasantly plump, 

to corpulent, to morbid obesity.  Obesity is different from 

being legless or sightless, for example, because one can end the 

condition of obesity by eating less.  Physiologically, however, 

eating less seems to be impossible for some people and may 

result in the inability to care for oneself, or the inability to 

walk, or the inability to work.  Under those circumstances, 

obesity is a disability. 

29.  Mr. Weaver, to his credit, is a person with the 

discipline to combat his obesity though diet.  Indeed, from 

January 18, 2005, until the date of the hearing, October 20, 

2005, he had shed 70 pounds and appeared at the hearing to be 

robust rather than morbidly obese. 

30.  In any event, Mr. Weaver did not demonstrate at the 

hearing that on January 18, 2005, he was unable to care for 

himself, walk, perform manual tasks, see, hear, or work.  In 

other words, he was not disabled by morbid obesity or by sleep 

apnea in accordance with the guidance in Title 29 C.F.R. Section 

1630.2(i). 

31.  Moreover, a person asserting disability must 

demonstrate that he or she is unable to work in a broad range of 

jobs.  In Sutton v. United Airlines, 527 U.S. 471 ((1999) for 

example, severely myopic twin sisters, who were pilots, sought 

employment with a national air carrier who rejected them because 
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their vision, correctible to 20/20, did not meet United's 

standard for uncorrected vision.  It was noted that there were 

many jobs for which they were qualified, including jobs piloting 

aircraft.  In Toyota Manufacturing v. Williams, 534 U.S. 184 

(2002), a woman claiming to be disabled from performing her 

automobile assembly line job because of carpal tunnel syndrome 

and related impairments, sued her former employer, for failing 

to provide her with a reasonable accommodation.  The court held 

that the central inquiry must be whether the claimant is unable 

to perform the variety of tasks central to most people’s daily 

lives.  

     32.  As noted before, Mr. Weaver is able to perform the 

variety of tasks central to most people’s daily lives and can 

perform a variety of jobs and for that reason is not disabled. 

     33.  It is unclear whether he currently has sleep apnea, or 

whether he had sleep apnea on January 18, 2005, because he has 

not been evaluated.  But because sleep apnea can cause fatigue 

during the waking hours, and because it is possible Mr. Weaver 

could go to sleep while propelling a huge truck down the 

highway, it is reasonable for Swift to refuse him that 

opportunity. 

34.  The second factor Mr. Weaver must prove, if he is to 

make out a prima facie case, is that he was able to perform the 

duties of a long-haul truck driver satisfactorily.  A person who 
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might go to sleep while driving a tractor and trailer rig cannot 

perform the duties of driver. 

35.  The third factor Mr. Weaver must prove, if he is to 

make out a prima facie case, is that he suffered an adverse 

employment decision because of his disability.  Since he wasn't 

disabled, he couldn't prove this factor, although being refused 

employment is an adverse employment decision. 

36.  Assuming arguendo that Mr. Weaver is disabled, Title 

29 C.F.R. Section 1630(b)(1)(c) and (e) provide affirmative 

defenses to an allegation of discrimination as follows: 

§ 1630.15 Defenses. 
 
Defenses to an allegation of discrimination 
under this part may include, but are not 
limited to, the following: 
 

* * * 
 

(b)  Charges of discriminatory application 
of selection criteria-- 

 
(1)  In general. It may be a defense to a 
charge of discrimination, as described in 
§ 1630.10, that an alleged application of 
qualification standards, tests, or selection 
criteria that screens out or tends to screen 
out or otherwise denies a job or benefit to 
an individual with a disability has been 
shown to be job-related and consistent with 
business necessity, and such performance 
cannot be accomplished with reasonable 
accommodation, as required in this part. 
 

* * * 
 

(c)  Other disparate impact charges.  It may 
be a defense to a charge of discrimination 
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brought under this part that a uniformly 
applied standard, criterion, or policy has a 
disparate impact on an individual with a 
disability or a class of individuals with 
disabilities that the challenged standard, 
criterion or policy has been shown to be 
job-related and consistent with business 
necessity, and such performance cannot be 
accomplished with reasonable accommodation, 
as required in this part. 

 
* * * 

 
(e)  Conflict with other federal laws. 
It may be a defense to a charge of 
discrimination under this part that a 
challenged action is required or 
necessitated by another Federal law or 
regulation, or that another Federal law or 
regulation prohibits an action (including 
the provision of a particular reasonable 
accommodation) that would otherwise be 
required by this part. 
 

* * *  

 37.  With regard to Title 29 C.F.R. Section 1630(b)(1), the 

standard used by Swift to screen out Mr. Weaver, possibility of 

sleep apnea, is job related and permissible. 

38.  With regard to Title 29 C.F.R. Section 1630(b)(1)(c), 

because sleep apnea causes sleepiness during waking hours, and 

thus can present a danger to Mr. Weaver and others, the policy 

is job-related and cannot be cured with reasonable 

accommodation. 

39.  With regard to Title 29 C.F.R. Section 1630(b)(1)(e), 

to permit Mr. Weaver to drive a commercial vehicle when he has 

or may have sleep apnea would conflict with another federal 
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regulation.  In this case permitting Mr. Weaver to drive a Swift 

truck would conflict with regulations promulgated by the Federal 

Motor Carrier Safety Administration.  Those regulations, found 

at Title 49 C.F.R. Section 391.42, state that a driver should 

have, "no established medical history or clinical diagnosis of a 

respiratory dysfunction likely to interfere with his ability to 

control and drive a commercial motor vehicle safely. 

40.  Insofar as the record currently stands, sleep apnea, a 

respiratory dysfunction has not been ruled out and until it is, 

the requirements of motor carrier safety trump the ADA.  It is 

not in the best interest of Swift, Mr. Weaver, or the driving 

public to have a sleeping driver at the wheel of a large truck. 

41.  Mr. Weaver intimated that perhaps it was the duty of 

Swift to provide an evaluation to rule out sleep apnea since he 

did not have the funds for it.  However, Mr. Weaver provided no 

law that required Swift to provide an evaluation to a job 

applicant and none has been found. 

42.  Assuming arguendo that Mr. Weaver proved a prima facie 

case, Swift provided nondiscriminatory reasons for its actions.  

Mr. Weaver did not prove that these reasons were pretextual. 

43.  Mr. Weaver was given the keys to employment when Swift 

told him to get an evaluation for sleep apnea.  He did not avail 

himself of this opportunity and therefore Swift is absolved of 

all responsibility with regard to his employment. 
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RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

 RECOMMENDED that Mr. Weaver's Petition be dismissed. 

 DONE AND ENTERED this 5th day of December, 2005, in 

Tallahassee, Leon County, Florida.   

 
 

S 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of December, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Tim A. Weaver 
15054 Northeast 150th Lane 
Fort McCoy, Florida  32154 
 
Stephen J. Beaver, Esquire 
Swift Transportation 
Post Office Box 29243 
Phoenix, Arizona  85038 
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Cecil Howard, General Counsel 
Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

STEVEN BELL, 

 

     Petitioner, 

 

vs. 

 

WAL-MART, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 05-0563 

   

RECOMMENDED ORDER 

 

     Upon due notice, a disputed-fact hearing was convened in 

this cause on December 1, 2005, in Jacksonville, Florida, before 

Ella Jane P. Davis, a duly-assigned Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 

     For Petitioner:  No Appearance 

     For Respondent:  Antwoine L. Edwards, Esquire 

    Peter Corbin, Esquire 

                      Ford & Harrison, LLP 

                      225 Water Street, Suite 710 

                      Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

     Petitioner charged that Respondent Employer had committed 

an unlawful employment practice by racial discrimination. 
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PRELIMINARY STATEMENT 

 

     The procedural history of this case is reserved to the 

Findings of Fact, infra. 

FINDINGS OF FACTS 

 

     1.  This cause was referred to the Division of 

Administrative Hearings on or about February 17, 2005, following 

a "Determination:  No Cause" by the Florida Commission on Human 

Relations and the filing of a timely Petition for Relief by 

Petitioner. 

     2.  Final Hearing was originally noticed on March 2, 2005, 

for June 1, 2005. 

     3.  Following numerous continuances requested by one or 

both parties or occasioned by problems arising out of service of 

discovery by Respondent upon Petitioner, a Notice of Hearing was 

issued on August 26, 2005, for December 1, 2005, in 

Jacksonville, Florida. 

     4.  On November 14, 2005, an Amended Notice of Hearing, 

amended only as to location within the City of Jacksonville was 

entered and served. 

     5.  Two days before December 1, 2005, which was the date 

that had been scheduled for final hearing since August 26, 2005, 

Petitioner telephoned the office of the undersigned to orally 

request a continuance.  The undersigned's secretary advised him 

the request must be made in writing.   
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     6.  The very day before the scheduled hearing, Petitioner 

filed a "Motion for Extension With Cause," which was essentially 

a request for a continuance based on Petitioner's allegedly 

having been unable to obtain legal counsel and unable to engage 

in discovery using subpoenas.  This pleading also indicated that 

Petitioner had received the November 14, 2005, Amended Notice of 

Hearing and that he was aware of the new location for the final 

hearing. 

     7.  Petitioner's Motion was untimely, pursuant to Florida 

Administrative Code Rule 28-106.210.  The record of the Division 

does not indicate that Petitioner ever applied for any type of 

subpoena and does indicate that Petitioner had many months in 

which to obtain an attorney. 

     8.  Because there was no time for a written order to be 

entered before the final hearing date, the undersigned, through 

her secretary, advised Petitioner that his Motion was denied as 

without good cause and that he should appear for the hearing the 

following day. 

     9.  At the time and place appointed, the final hearing was 

convened on December 1, 2005.  Respondent was represented by a 

corporate agent, witnesses, and legal counsel, all of whom had 

traveled some distance to be there.  After waiting 30 minutes, 

neither Petitioner, nor any attorney on his behalf, had 

appeared.  The undersigned "sounded the docket" outside the 
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hearing room, and Petitioner was not there, either.  It was 

further determined that Petitioner had not telephoned the office 

of the undersigned to indicate any reason he could not 

physically attend the final hearing. 

     10.  After 40 minutes, Respondent orally moved to dismiss. 

CONCLUSIONS OF LAW 

 

     11.  The Division of Administrative Hearings has 

jurisdiction of the subject matter and the parties to this 

proceeding, in accordance with Section 120.57(1) and Chapter 

760, Florida Statutes. 

     12.  Petitioner bears the initial burden of proof and duty 

to go forward in this case.   

     13.  When a petitioner fails to appear and present a case, 

there is no prima facie case for the respondent to defend 

against.  Furthermore, in this case, Petitioner's failure to 

appear is the equivalent of a voluntary dismissal of the 

Petition for Relief. 

RECOMMENDATION 

 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief and 

Charge of Discrimination herein.  
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DONE AND ENTERED this 7th day of December, 2005, in 

Tallahassee, Leon County, Florida. 

S                                   
ELLA JANE P. DAVIS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of December, 2005. 

 

 

COPIES FURNISHED: 

 

Cecil Howard, Esquire 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Antwoine L. Edwards, Esquire 

Ford & Harrison, LLP 

225 Water Street, Suite 710 

Jacksonville, Florida  32202 

 

Steven Bell 

Post Office Box 2117 

Interlachen, Florida  32148 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JEFFREY MOORE, 
 
     Petitioner, 
 
vs. 
 
ARCHER WESTERN CONSTRUCTION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1669 

   
RECOMMENDED ORDER 

 
This cause came on for final hearing, as noticed, before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The hearing was conducted 

in Pensacola, Florida, on July 26, 2005.  The appearances were 

as follows: 

APPEARANCES 
 
 For Petitioner:  Jeffrey Moore, pro se 
      10923 County Road 
      Munday, Texas  76371 
 
 For Respondent:  Jack Slattery 
        Archer Western Construction 
      4501 Northeast 21st Lane 
      Fort Lauderdale, Florida  33308 
 

STATEMENT OF THE ISSUE 
 
     The issue to be resolved in this proceeding concerns 

whether the Petitioner was subjected to an act of employment  
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discrimination by termination from employment because of his 

race. 

PRELIMINARY STATEMENT 
 
 This cause arose upon the filing of a complaint of 

discrimination on October 13, 2003, by the Petitioner, Jeffrey 

Moore.  The Florida Commission Human Relations (Commission) 

investigated the complaint of discrimination and obtained 

information from both the Petitioner and the Respondent 

employer, Archer Western Contractors, Inc. (Archer Western), and 

on April 18, 2005, entered a determination of "No Cause."  

Thereafter, the Petitioner timely filed a Petition for Relief 

seeking to redress what he perceives as a discriminatory act 

involving his termination from employment by the Respondent.  

The Petition and dispute were duly transmitted to the Division 

of Administrative Hearings and the undersigned Administrative 

Law Judge for conduct of a formal proceeding and hearing. 

 The cause came on for hearing as noticed.  At the hearing 

the Petitioner presented his testimony and that of Debbie Moore, 

his wife.  The Petitioner offered its Composite Exhibit One, 

which was admitted into evidence.  The Respondent presented the 

testimony of John Slattery, its equal employment opportunity 

compliance officer; James R. Hall, its lead mechanic and a 

supervisor of the Petitioner at times pertinent hereto; Kevin 

McGlinchey, its project manager; and it presented seven exhibits 
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which were admitted into evidence.  The Respondent's Exhibits 

Four through Seven were admitted as corroborative hearsay only.  

Upon concluding the proceeding a transcript thereof was ordered 

and the parties availed themselves of the right to submit 

proposed recommended orders.  The Proposed Recommended Orders 

were timely submitted and have been considered in the rendition 

of this Recommended Order. 

FINDINGS OF FACT 

 1.  The Petitioner, Jeffrey Moore, timely filed a charge of 

discrimination and, after a finding by the Commission of No 

Cause, filed a Petition for Relief.  In the Petition the 

Petitioner alleges that he was discriminated against by 

termination from his employment position with the Respondent, 

based upon his race (black).  The Respondent is a construction 

enterprise engaged in highway and bridge construction projects.  

It is an employer with more than 15 employees for purposes of 

Chapter 760, Florida Statutes.  The Petitioner worked for 

Respondent approximately 35 weeks and was terminated on 

October 3, 2003. 

 2.  The Petitioner had been hired by the Respondent to 

drive and operate a fuel/maintenance truck and a "low-boy" 

equipment transporter truck at the project site in or near 

Pensacola, Florida.  Operation of the fuel maintenance truck 
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required its operator to fuel and lubricate all the equipment 

used by the Respondent on its project site.  

 3.  After the Petitioner assumed his duties of driving and 

operating the fuel maintenance truck, and servicing the heavy 

equipment and the low-boy truck, transporting heavy equipment to 

and around the project site, the job grew in size and 

complexity.  As the project work area got larger, more and more 

heavy equipment was added to the compliment of equipment and 

machinery used in performing the construction contract in 

question.  The Respondent's management recognized that 

Mr. Moore, through no fault of his own, was unable to meet the 

demand for both the fuel and maintenance truck operations and 

the low-boy truck operations by himself.  Therefore, it 

determined that a second full-time job had effectively evolved, 

due to the growth in size and complexity of the construction 

project.  Mr. Moore was therefore given the option as to whether 

he would prefer to continue to operate the fuel and maintenance 

truck, with associated heavy equipment lubrication and 

servicing, or operate the low-boy equipment transporter truck.  

He decided that he would prefer to continue to operate the fuel 

and maintenance truck, servicing the equipment.  In response to 

that decision another driver was hired to handle the 

responsibilities of operating the low-boy truck, transporting 

heavy equipment.  The driver who was hired for operation of the 
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low-boy truck was a white male.  The hiring of the white low-boy 

truck driver, while it replaced some of Mr. Moore's duties did 

not constitute a reduction of his hours, pay, and was in no way 

intended and in fact was not an adverse employment action.  

Rather, it was a recognition by management that the duties he 

had been performing were so extensive as to require the hiring 

of a second employee to perform some of them. 

 4.  The Petitioner contends that the hiring of the white 

low-boy truck driver was an act of discrimination.  That 

testimony by the Petitioner is not supported by the persuasive 

evidence however.  The taking of some of the duties from the 

Petitioner's responsibility and assigning them to the newly 

hired truck driver was not an adverse employment action and the 

fact that the newly hired driver happened be white was shown to 

be coincidental and not an act of discrimination.  Archer 

Western, in fact, had exceeded the minority participation goals 

set forth by the United States Department of Labor by a factor 

of three.  Evidence adduced by the Respondent clearly shows that 

since before the Petitioner was hired, and after he was 

terminated the Respondent has had minority employees in all 

sorts of jobs, including supervisory positions in substantial 

numbers.  In fact, the "EEO Report" in evidence as Respondent's 

Exhibit Two shows that out of 155 employees 75 were minority 

employees.   
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 5.  In performing his job with the fuel/maintenance truck 

operation, the Petitioner was largely unsupervised.  He had no 

direct supervision.  This was because the fueling and 

lubrication operation for which he was responsible required that 

the equipment he was servicing be idle.  Thus this was best 

accomplished by his performing servicing of equipment after 

normal working hours and on weekends.  He earned overtime for 

some of this work.  Mr. Moore kept his own time record which he 

turned into the office, without direct supervision of it.   

 6.  During the course of his duties with the 

fuel/maintenance truck operation, his supervisors noted that the 

volume of lubrication grease that should have been used in 

lubricating the machinery seemed to be lower than normal.  

Moreover, Mr. Hall, the equipment superintendent and the 

Petitioner's supervisor, on a number of occasions shortly prior 

to the decision to terminate the Petitioner found that equipment 

operators would inform him that their equipment was out of fuel 

early in the work day when it should have been filled with fuel 

the night before.   

 7.  Knowing that the work assigned to Mr. Moore was not 

being accomplished in an appropriate manner gave his supervisors 

cause for concern as to whether he was performing his job or 

performing it adequately.  The work was simply not getting done 

or timely done.  Mr. Moore, however, was reporting considerably 
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more working hours than project managers had anticipated was 

necessary to complete the equipment servicing tasks.  The 

fueling and lubrication of equipment was becoming more and more 

behind while Mr. Moore's hours continued to run well in excess 

of management's reasonable hourly estimate for his job.  Thus 

the Petitioner's supervisors became convinced that he was 

reporting more hours than he worked. 

 8.  In response to the inconsistency in the performance of 

his job with the number of hours of work he reported, management 

determined to change him to a different job or position, rather 

than to terminate him, to see if the situation regarding hours 

would improve.  He was therefore offered a change of position 

involving driving a water truck.  Unlike the fuel/maintenance 

truck, which is used a considerable amount of the time during 

after-hours equipment servicing while equipment lies idle (or on 

weekends), a water truck, because of its purpose in a 

construction operation, works closely with the daily 

construction operation and crew.  The hours of its driver will 

be substantially co-extensive with those of the entire 

construction crew during these daytime operations.  Mr. Moore 

accepted the change in position but was resentful of the change 

primarily because it constituted a reduction in his weekly work 

hours.  In point of fact, the evidence of record indicates that 

Mr. Moore, while he was operating the fuel maintenance truck, 
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reported more hours worked, including overtime, than any other 

employee.  In his new position driving the water truck, 

Mr. Moore's attitude declined and he became verbally abusive 

with co-workers and, to some extent, supervisors.  He had a 

verbal altercation with more than one supervisor and became 

belligerent and abusive with a female co-worker, using foul 

language and gestures.  Ultimately, his negative attitude and 

performance on the job, coupled with his false reporting of 

working hours resulted in a decision that he be terminated.  He 

was terminated from his employment on October 3, 2003.  The 

Respondent's witnesses maintained that this decision had nothing 

to do with the Petitioner's race.  Given the fact that 

approximately 50 percent of the employees and supervisors 

employed by the Respondent are members of minority groups, this 

testimony is deemed credible and it is determined that the 

termination of the Petitioner was not due to racial aminus. 

CONCLUSIONS OF LAW 

     9.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005). 

     10.  The Petitioner alleges that the Respondent treated him 

in a disparate fashion because of his race when he was 

terminated from employment on October 3, 2003, in purported 

violation of Chapter 760, Florida Statutes, specifically Section 
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760.10 (2005).  Chapter 760 is patterned after Title VII of the 

United States Code and may be construed using Federal case law.  

Florida State University v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1996); Brand v. Florida Power Corporation, 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); and Florida Department of Community Affairs 

v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 11.  The Petitioner has the burden of establishing that the 

Respondent's actions were motivated by discriminatory purpose or 

intent, either through direct evidence or circumstantial 

evidence.  Texas Department of Community Affairs v. Burdine, 450 

U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 207 (1981); Saint Mary's 

Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742, 2747, 125 

L. Ed. 407, 416 (1993). 

 12.  The Petitioner has not presented any direct evidence 

of discrimination.  Accordingly, the claim should be analyzed 

using the McDonnell-Douglas standard of proof (McDonnell-Douglas 

Corporation v. Green, 411 U.S. 792 (1973)).  Pursuant to the 

McDonnell-Douglas decision the Petitioner has the burden of 

establishing a prima facie case of race discrimination.  If a 

prima facie case is demonstrated then the Respondent must 

articulate a legitimate, non-discriminatory reason for its 

actions.  Once the Respondent establishes a legitimate, non-

discriminatory reason in its evidence, then the Petitioner must 

show that the proffered reason is pretextual and that the real 
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aminus for the employment decision at issue was racially 

discriminatory.  The ultimate burden of persuasion, however, 

remains at all times with the Petitioner.  St. Mary's Honor 

Center v. Hicks, supra.   

 13.  In order to establish a prima facie case, the 

Petitioner must prove by preponderant evidence that:  (1) that 

he belongs to a protected class, (2) that he was subjected to an 

adverse employment action, (3) that the Respondent treated 

similarly situated employees, outside the protected class, more 

favorably, or that he was replaced by an employee outside the 

protected class, and (4) that he was qualified to perform the 

job.  Jones v. Bessemer Carraway Medical Center, 137 F.3d. 1306, 

1310 (11th Cir. 1998). 

 14.  The Petitioner has failed to establish a prima facie 

case.  First, he has not established that the Respondent treated 

similarly situated employees outside his protected class 

(minority/black) more favorably.  The Petitioner only identified 

one individual, whom he believed was similarly situated but of a 

different race, and whom he believed was treated better than he 

was.  He believed that person, a white male, was hired to 

replace him on his original job operating the "low-boy" heavy 

equipment transport truck.  In fact, however, the evidence shows 

that the hiring of a white male was really coincidental and not 

due to any specific or general intent on the part of the 
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Respondent to hire a white male.  It is also true that the white 

male hired to operate the low-boy truck was himself disciplined 

by termination fairly soon after the Petitioner was terminated, 

also for performance deficiency reasons.  Moreover, and most 

pointedly, it was established that the white male was hired to 

drive the low-boy truck when that was created as a separate 

employment position.  The Petitioner had originally been 

employed to operate the low-boy truck and the fuel/maintenance 

truck and perform its operations.  The hiring of the white male 

in question was really the result of a division of the original 

duties of the Petitioner into two distinct employment positions 

or jobs.  The Petitioner remained as the driver/operator of the 

fuel maintenance truck and its service and suffered no demotion, 

reduction of hours, or reduction of pay or any adverse 

recognition, because of this employment action.  Consequently, 

the Respondent did not establish that any similarly situated 

employee outside his protected class was treated more favorably 

or that he was replaced by such an employee.  This conclusion is 

buttressed by the fact that the Respondent employs approximately 

50 percent of its compliment of employees who are members of 

minorities.  Indeed, some of the minorities are in supervisory 

and management positions.  Thus, although the Petitioner proved 

that he belongs to a protected class (minority/black), that he 

was subjected to an adverse employment action (termination) and 
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that he was at least barely qualified to perform the job, he 

failed to establish a prima facie case for the above-concluded 

reason. 

 15.  Even had the Petitioner established a prima facie 

case, the Respondent has articulated a legitimate, non-

discriminatory reason for the Petitioner's termination.  The 

reason for this termination was essentially two factors:  

falsification of time records for hours worked, and repeated 

failure to perform his employment duties up to the standard 

required of him about which he was verbally admonished on a 

number of occasions prior to the ultimate disciplinary action of 

termination.  The Petitioner's sub-standard performance in 

fueling and lubricating vehicles and equipment violated company 

policy as did his reporting more hours worked than he actually 

worked, which also resulted in his being paid for time which he 

had not actually spent working.  Under regular, routinely  

applied company policy, the "padding" of work hours reported is 

a termination offense.  The Respondent followed this policy in 

carrying out the Petitioner's termination. 

 16.  The Petitioner has not come forward with any 

persuasive evidence showing that the Respondent's articulated 

reason for his termination was a pretext for racial 

discrimination.  The Petitioner at most articulated his own 

subjective belief that he was terminated for racial aminus 
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reasons but offered no cogent explanation or supporting rational 

or evidence justifying that belief.  The Petitioner's subjective 

beliefs are not sufficient to meet his burden of proof.  Earley 

v. Champion International Corporation, 907 F.2d 1077 (11th Cir. 

1990); William v. Hager Hinge Company, 916 F. Supp. 1163 (Middle 

District Alabama 1995). 

 17.  Finally, the evidence does not establish that the 

Petitioner was treated any differently than persons outside his 

protected class.  He did not show that any other employee 

committed a comparable offense against the Respondent employer's 

policies so no other employee was shown by the Petitioner to be 

a truly comparable employee.  The white male who was hired to 

work in the position created out of the Petitioner's original 

compliment of job duties, was not shown to be a replacement 

employee and, moreover, was not shown to have been treated in a 

disparate, more favorable manner in terms of employee 

discipline.  In fact, that employee was terminated for 

performance deficiencies sometime after the Petitioner's 

termination.  In summary, the Petitioner failed to establish a 

claim of discrimination.     

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 
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demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:  That a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety. 

DONE AND ENTERED this 8th day of December, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of December, 2005. 
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Archer Western Construction 
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Fort Lauderdale, Florida  33308 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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