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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
KATRINA R. MORGAN, 
 
     Petitioner, 
 
vs. 
 
COUNTY OF COLUMBIA, FLORIDA 
SHERIFF’S OFFICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4025 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

before Diane Cleavinger, Administrative Law Judge, Division of 

Administrative Hearings, on April 26, 2005, and July 28, 2005, 

in Lake City, Florida.  

APPEARANCES 

     For Petitioner:  T.A. Delegal, III, Esquire 
                      Delegal Law Offices, P.A. 
                      424 East Monroe Street 
                      Jacksonville, Florida  32202 
 
     For Respondent:  Leonard J. Dietzen, III, Esquire 
                      Allen, Norton and Blue, P.A. 
                      906 North Monroe Street 
                      Tallahassee, Florida  32303 
 

STATEMENT OF THE ISSUE 
 

     Whether Petitioner was the subject of an unlawful 

employment practice in violation of Chapter 760, Florida 

Statutes. 
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PRELIMINARY STATEMENT 

     On December 30, 2003, Petitioner, Katrina Morgan, filed a 

charge of discrimination with the Florida Commission on Human 

Relations (FCHR) alleging that on November 19, 2003, she was 

subjected to sexual harassment by a supervisor and subsequently 

terminated by Respondent in retaliation for complaining about 

the incident.  On September 24, 2004, FCHR issued a No-Cause 

finding and advised Petitioner of her right to request an 

administrative hearing.  On October 28, 2004, Petitioner filed a 

Petition for Relief.  The Petition essentially alleged the same 

facts as the original Charge of Discrimination.  The Petition 

was forwarded to the Division of Administrative Hearings. 

     At the hearing Petitioner testified in her own behalf and 

presented the testimony of three witnesses.  Additionally, 

Petitioner offered 42 exhibits into evidence.  Respondent 

presented the testimony of five witnesses and offered 33 

exhibits into evidence. 

     After the hearing, Petitioner filed a Proposed Recommended 

Order on September 29, 2005.  Respondent filed a Proposed 

Recommended Order on September 28, 2005. 

FINDINGS OF FACT 

     1.  Petitioner, Katrina Morgan, is a female who was 

employed by Respondent as a probationary Correctional Officer at 

the Columbia County Sheriff’s Office. 



 

 3

     2.  Petitioner first worked for the Columbia County 

Sheriff’s Office from January 2001, through April 1, 2001, as a  

Correctional Officer.  At the time, Petitioner was aware that 

the Columbia County Sheriff’s Office had a policy that required 

a Correctional Officer to personally call his or her immediate 

supervisor at least one hour before the scheduled start of the 

shift if he or she is unable to report for duty.  The policy 

requires the officer to personally call so that inquiry can be 

made into how sick he or she is and when the officer might 

return.  The information is necessary so that appropriate 

numbers of staff can be scheduled and planned for.  

Unfortunately, Petitioner’s son was involved in a serious 

traffic accident that resulted in serious injuries to him.  As a 

result of her son’s injuries, Petitioner had many days of 

absence from her employment.  She frequently failed to notify 

her supervisor when she was unable to report for duty.  Such 

failure violated the Columbia County Sheriff’s Office policy 

regarding notification in such circumstances.   

     3.  As a result of the policy violations by Petitioner, she 

received several written warnings from her shift supervisor, 

then Sergeant Donald Little.  In addition to written warnings, 

Sergeant Little spoke with Petitioner on the telephone about the 

proper utilization of the Columbia County Sheriff’s Office call-

in policy.  Eventually, after several such absences, Lieutenant 
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Johnson contacted Petitioner to tell her that he could not 

permit Petitioner to stay employed with the Columbia County 

Sheriff’s Office and offered her an opportunity to resign.  

Petitioner verbally resigned her position with the Sheriff’s 

Office on March 21, 2001, and later faxed her written 

resignation to the Sheriff’s Office on March 22, 2001. 

     4.  After she left Columbia County, Petitioner was employed 

by the Florida Department of Corrections where she had, also, 

been previously employed.  She worked for a period of 

approximately five to six months with the Department of 

Corrections and decided to return to the Columbia County 

Sheriff’s Office because it would give her better working hours 

for her family needs. 

     5.  On April 28, 2003, Petitioner reapplied for employment 

as a Corrections Officer with the Columbia County Sheriff’s 

Office.  Knowing her past performance would be an issue and that 

attendance was an important issue at the jail, Petitioner stated 

on her April 28. 2003, application as follows: 

Was forced to give up my position with the 
Columbia County Jail back in 2001.  If given 
the opportunity I will do whatever it takes 
to be sure the Columbia County Jail can 
depend on me.  I will make sure I will 
report to my shift on time, no matter what 
the circumstances are, I hope you will give 
me a second chance to prove you can count on 
me. 
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     6.  In the process of reviewing Petitioner’s background 

summary the Columbia County Sheriff’s Office became aware of 

some serious areas of concern in her employment history.  

Specifically, that she had been terminated from the Department 

of Corrections (DOC) New River Correctional Institute for 

attendance problems, and that she had poor work performance and 

problems with calling in at S&S Food Store.  This history caused 

an initial recommendation against rehiring Petitioner.  However, 

the Columbia County Sheriff’s Office was experiencing a severe 

staff shortage and as a result was desperately in need of new 

Correctional Officer.  Because of the shortage, Petitioner was 

offered employment with the Sheriff’s Office. 

     7.  Petitioner was sworn in by the Sheriff as a 

Correctional Officer on November 6, 2003, and given a second 

chance to prove she was dependable.  At this ceremony, the 

Sheriff personally spoke with Petitioner about attendance issues 

and that she was being given a second chance.  In response, 

Petitioner gave the Sheriff assurances that this time she would 

comply with policies.  The Sheriff told Petitioner that any 

further attendance problems would be cause for termination. 

     8.  On November 7, 2003, Petitioner began working in the 

Respondent’s field training program under the direction of Field 

Training Officer Howard.  Beginning on November 19, she was 
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placed on the night shift and assigned Officer Siraq as her 

field training officer.   

     9.  The field training program uses daily observation 

reports (DORs) to evaluate new officers through the field 

training process.  The program is a multi-week training program 

that trains a new officer while on the job.  Eventually, the new 

officer will work all three shifts at the prison. 

     10.  On November 19, 2003, Officer Siraq was not at work 

due to illness.  Therefore, Petitioner was assigned Officer Chad 

Sessions as her field training officer.  Petitioner was working 

in the control room at the Columbia County Jail with Officer 

Sessions, who engaged in a series of very explicit phone calls 

in Petitioner’s presence.  In his telephone conversations he 

made a number of sexually explict statements, including stating 

he was going to fuck the girl he was speaking about; that he was 

“the candy man” and that he was coming to have sex with the girl 

and that he would do so from behind.  Petitioner told Officer 

Sessions several times that she did not want to hear the sexual 

comments, but he nonetheless continued in his conversation.  

Officer Sessions engaged in three such phone calls lasting about 

20 minutes.  After repeating that she did not wish to have to 

deal with these types of comments, Petitioner left the control 

room approximately four times so that she did not have to listen 

to Officer Sessions conversations.    
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     11.  On the daily observation report completed by Officer 

Sessions for that date, Officer Sessions wrote that Petitioner 

had engaged in several phone calls and breaks and that she 

needed to improve on staying at her assigned post without as 

many distractions.  Petitioner spoke to Officer Sessions about 

his comments on the Daily Observation Report and told him that 

she did not agree with his statements and refused to sign the 

document because of her disagreement with him.  Officer Sessions 

took the DOR to Corporal Barcia and informed Barcia that 

Petitioner would not sign the agreement.  He thereafter came 

back to Petitioner and told her that Barcia had ordered the 

Petitioner to sign the DOR.  Petitioner signed the DOR, but did 

not put any comments on the DOR in the “Trainee’s Comments” 

Section regarding her disagreement with Officer Sessions or the 

reason she left her post in the control room. 

     12.  At the end of the shift on the morning of November 20, 

2003, Petitioner drafted a memorandum to now Lieutenant Little 

requesting time off from work.  Petitioner did not mention the 

incidents with Officer Sessions that had occurred on her shift.  

In the memorandum, Petitioner stated that she had spoken with 

Beverly Jackson during her swearing-in ceremony regarding 

specific days off, and that Ms. Jackson had approved the time 

off. 
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     13.  Also, Petitioner spoke to Officer Howard about the 

incident on the morning after her shift that ended on 

November 20, 2003.  Petitioner told Officer Howard about Officer 

Sessions’ remarks and the fact that she initially refused to 

sign the DOR and Corporal Barcia’s orders to sign the DOR.  

Officer Howard was concerned when Petitioner gave him this 

information and told her that he would speak with Lieutenant 

Little. 

     14.  Officer Howard contacted Lieutenant Little to report 

the information given to him by Petitioner.  Lieutenant Little 

was on vacation and received the call at home.  Officer Howard 

stated that he needed to report this complaint because 

Petitioner stated she was uncomfortable with the language used 

by Officer Sessions in the control room.  Lieutenant Little 

advised Officer Howard that the issue would be addressed upon 

his return from vacation. 

     15.  Upon returning to work on November 24, 2003, 

Lieutenant Little called a meeting to discuss Petitioner’s 

complaints about Officer Sessions’ DOR and phone calls.  

Petitioner attended the meeting, along with Officer Howard and 

Corporal Barcia.  At this meeting, Petitioner stated that she 

disagreed with the DOR that Officer Sessions had issued her for 

November 19, 2003.  Specifically, she disagreed with the ratings 

she received on the DOR.  Petitioner was asked why she had not 
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included her disagreements in the “Trainee’s Comments” Section 

of the DOR.  After receiving no reply, Lieutenant Little 

instructed her that she could make those comments on the DOR, 

but that they would need to be initialed and dated accordingly.  

In the comments Section, Petitioner wrote: 

I had three phone calls, each one was no 
longer than three-four minutes.  The phone 
calls were in regards to my children.  
(Staying in assigned post) Ofc[.]  Sessions 
had me escorting I/M’s back and forth and 
taking paperwork to Ms. Morgan and other 
sections.  When Ofc[.]  Sessions was on the 
phone I would exit the main control room 
because I didn’t want to hear about his 
personal business.  [Initialed:  KM and 
dated 11-24-03]   

 
     16.  With regard to her complaints regarding Officer 

Sessions’ personal phone conversations, Petitioner was very 

vague in her recount at the meeting.  Lieutenant Little asked 

Petitioner to state with particularity her complaint.  She was 

asked to reduce her complaints to writing and to be as factual 

and detailed as she could so that Lieutenat Little could 

properly investigate the matter.  Petitioner claims that 

Lieutenant Little instructed her not to be detailed about the 

incident.  However, Petitioner’s recollection is not given any 

weight.  He instructed her to write the incident report at a 

sergeant’s desk that was available to write her report.  

Corporal Barcia sat in the room with Petitioner while she wrote 

the report since the office was also used by him.  Petitioner 
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claimed she felt intimidated by the presence of Corporal Barcia.  

However, Corporal Barcia did nothing to intimidate her.  He did 

not ask questions about her report or read her report.  

Petitioner’s testimony regarding her feelings of intimidation is 

not credible.  Lieutenant Little forwarded the report up the 

chain of command to Captain Smithey. 

     17.  Officer Sessions was disciplined for his conduct and 

reprimanded in writing regarding his unprofessional phone 

conversations of November 19, 2003.  Officer Sessions was also 

required to write a letter of apology to Petitioner.  The letter 

of apology was also placed in Officer Sessions’ personnel file.  

Petitioner testified she never received Officer Sessions’ letter 

of apology. 

     18.  At some point after his return from vacation, 

Lieutenant Little received Petitioner’s memo requesting leave 

from work.  After he reviewed the memo and noted Petitioner’s 

statements regarding Ms. Jackson’s approval, Lieutenant Little 

contacted Ms. Jackson regarding Petitioner’s claim.  Ms. Jackson 

told Lieutenant Little that she had not given any such approval 

and would not have done so since she did not have the authority 

to grant leave.  Based on the information from Ms. Jackson and 

the fact that Ms. Jackson has no authority to approve leave 

requests for any Columbia County Sheriff’s Office employees, 

Lieutenant Little concluded that Petitioner was untruthful in 
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her statements in the memorandum about time off.  Such 

untruthfulness was a serious matter regarding Petitioner’s 

appropriateness to remain employed with the Sheriff’s Office.  

Lieutenant Little was also very concerned with the fact that 

Petitioner was already requesting time off since her attendance 

had been an issue in the past and she was being given a second 

chance for employment. 

     19.  In the meantime, as part of the field training 

program, Petitioner was assigned Officer Harris as her field 

training officer for a different shift. 

     20.  On November 28, 2003, only eight working days after 

being sworn in by the Sheriff, Petitioner became ill with a flu-

type illness.  There was no credible evidence that she was 

incapacitated by this illness to the point that she could not 

personally call her supervisor as the policy required.  As in 

the past, Petitioner failed to report for duty and failed to 

properly call-in to her supervisor.  This failure violated the 

Columbia County Sheriff’s Office policy for such absences.   

     21.  On November 29, 2003, Officer Harris, noted on 

Petitioner’s DOR that she exhibited unacceptable performance 

with regard to Columbia County Sheriff’s Office policies and 

procedures; namely, Petitioner needed to utilize the proper 

chain of command when calling-in.  Petitioner wished to explain 

why she did not follow the call-in policy.  Below Officer 
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Howard’s comments, Petitioner inserted comments in a section of 

the DOR designated for field training officers’ use.  Because 

her comments were in the inappropriate Section Petitioner was 

instructed to white-out the comments and to place them in the 

proper section titled, “Trainee’s Comments.”  The original, 

whited-out statement read: 

The morning I called in Officer Howard was 
contacted first when I called main control.  
Mrs. Harris wasn't in yet and  didn't have 
her number.  When I called back at the main 
control, I was directed to speak with 
Corporal Green. 
 

The comments that Petitioner rewrote in the “Trainee’s Comments” 

Section on the same date were significantly changed by 

Petitioner to read as follows: 

The morning I was unable to come to work my 
husband contacted Ofc[.] Howard [and] was 
instructed to call Mrs. Harris[.]  [W}hen he 
called Mrs. Harris wasn’t in yet so he was 
instructed to call back in 20 min[utes].  He 
was told to relay the message to me, for me 
to call Cpl. Green.  I did so at 1:30 p.m.   

 
According to this account by Petitioner, she only made one phone 

call at 1:30 p.m. to her supervisor well-after the start of her 

shift and in violation of the Sheriff’s Office policy. 

     22.  Petitioner’s phone records reveal that five telephone 

calls were made on November 28, 2003, with four of them to the 

Columbia County Sheriff’s Office Jail.  Petitioner testified 

that her husband, Ralph Morgan, made the first three telephone 
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calls, between the times of 5:39 a.m. and 6:02 p.m.  Contray to 

her comments written on her November 29, 2003, DOR, the 

Petitioner testified that she telephoned the Jail two times that 

day, once at 6:24 a.m. and again at 1:20 p.m.  However, 

Petitioner’s memory of the calls she made is not credible, given 

the more credible written statement she made on the DOR shortly 

after her absence occurred. 

     23.  Petitioner admits that none of the phone calls, either 

from Petitioner’s husband or herself complied with the Columbia 

County Sheriff’s Office policy regarding sick leave.   

     24.  On December 2, 2003, Lieutenant Little sent a 

memorandum to Captain Smithey recommending that the Petitioner 

be considered for termination.  Lieutenant Little formulated his 

opinion based upon:  Petitioner’s past attendance problems with 

the Columbia County Sheriff’s Office; her most recent failure to 

follow Columbia County Sheriff’s Office policy with regard to 

calling-in and attendance; and her untruthfulness with regard to 

her request for days off.  As a result, and based upon the 

Sheriff’s recent imposition of strict probationary guidelines on 

Petitioner’s recent hiring Captain Smithey concurred in the 

recommendation.  There was no evidence that either Little’s or 

Smithey’s actions were related to any complaint Petitioner had 

made regarding Officer Sessions.  Captain Smithey forwarded the 

recommendation to the Sheriff. 
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     25.  The Sheriff consulted with members of his command 

staff and reviewed Petitioner’s performance during her 

probationary period.  The Sheriff determined that Petitioner had 

not satisfied the agency’s standards for the probationary period 

and had failed in the second chance he had given her.  On 

December 3, 2003, the Sheriff withdrew the Petitioner’s 

appointment as a probationary Corrections Officer.  At hearing, 

Petitioner admitted that the Sheriff’s decision to terminate her 

had nothing to do with her complaints to Lieutenant Little about 

Officer Sessions, but was rather based upon Petitioner’s failure 

to follow Columbia County Sheriff’s Office call-in procedure.  

She felt that it was Lieutenant Little and other Officers who 

had conspired against her to get her terminated.  However, there 

was no credible evidence to demonstrate that such a conspiracy 

existed. 

     26.  After Petitioner’s termination she contacted the 

Sheriff to schedule a meeting to discuss her termination.  At 

that meeting, Petitioner spoke with the Sheriff about her 

complaints regarding Officer Sessions and the issues she had 

with her DORs.  The Sheriff was unaware of the issues she had 

with Sessions.  Specifically, Petitioner claimed that her DOR 

had been altered or whited-out because she had made complaints 

to her supervisor in it. 
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     27.  Petitioner brought with her to the meeting correct 

DORs from Officer Sirak as well as the November 29, 2003, DORs.  

Petitioner told the Sheriff that she believed her DORs were 

altered in retaliation for a complaint she had made to one of 

her supervisors.  The Sheriff testified that Petitioner did not 

talk to him about anything with regard to Officer Sessions or 

sexual harassment during the post-termination meeting.  The 

Sheriff explained to Petitioner that his decision to terminate 

her was based upon her failure to follow Columbia County 

Sheriff’s Office procedures.  With regard to Petitioner’s DORs, 

the Sheriff made copies and told her that he would look into her 

concerns.  The Sheriff investigated Petitioner’s concerns, but 

discovered that all of the DORs that had been changed were 

changed in order to correct errors made on them.  There was no 

credible evidence to the contrary regarding these DORs.  The 

Sheriff did not discover any reason to change his decision 

regarding Petitioner’s termination.   

     28.  During discovery, Petitioner originally claimed that 

it was her November 19, 2003, DOR that had been whited-out, and 

that she had physically witnessed Officer Howard white it out in 

his office.  Petitioner later recanted her testimony and stated 

that it was in fact her November 29, 2003, DOR which had been 

whited-out.  With regard to her November 29, 2003, DOR being 

whited-out, Petitioner changed her testimony to reflect that she 
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witnessed Officer Howard white-out the DOR on November 29, 2003.  

Despite Petitioner’s numerous attempts to explain her version of 

the facts with regard to who did what and when to her DORs, even 

her modified testimony is inconsistent with the facts on record.  

The record reflects that Officer Howard was not on duty on 

November 29, 2003.  He was off for the holiday beginning on 

November 27, 2003.  His time card reflects that he was on annual 

leave for the Thanksgiving holiday starting on November 27, 

2003, and that he did not return to work until the following, 

Monday, December 1, 2003.  The 29th was a Saturday and Officer 

Howard worked weekdays and did not go to the jail on the 29th.   

     29.  Regardless of the fact that Petitioner could not have 

seen Officer Howard white-out her DOR because he was not at work 

on the day she specified, Petitioner’s testimony with regard to 

the DORs themselves also proved to be inconsistent with the 

facts.  Petitioner asserted that the reason her DOR was whited-

out was that she had included comments regarding sexual language 

she had overheard Officer Sessions use on the night of 

November 19th.  However, upon examination of the November 29th 

DOR in question, it was discovered that Petitioner did not 

mention anything at all with regard to sexual comments or 

Officer Sessions, but that the comments she had inserted were 

actually her attempts at justifying why she had failed to 

properly call-in to her supervisor the day before.  As indicated 
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earlier, the reason the comments were whited-out was that 

Petitioner had inserted them in a Section designated for field 

training officer use only.  As a result, Petitioner was required 

to move them to the appropriate Section designated as “Trainee’s 

Comments.” 

     30.  At hearing, Petitioner produced, after her deposition 

had already been taken, a new DOR allegedly drafted on 

November 28, 2003, by Officer Harris.  This DOR was not 

contained in Petitioner’s personnel file and it is not known 

where the newly discovered DOR came from.  There is no record 

evidence, other than Petitioner’s own assertions, that 

Petitioner’s November 28th DOR is authentic.  Suspiciously, 

Petitioner did not produce this document in response to 

Respondent’s Request for Production.  Nor did Petitioner mention 

it in her Answers to Interrogatories.  She testified that she 

did not find it in all her papers until after her deposition.  

Petitioner’s testimony regarding this newly discovered DOR is 

not credible. 

     31.  Finally, Petitioner offered evidence regarding 

purportedly similary-situated employees.  These employees were 

Charles Bailey, Thomas Daughtrey and Chad Sessions.   

     32.  Officer Charles Bailey had been employed with Columbia 

County Sheriff’s Office two times in his career.  During his 

first employment, Officer Bailey was terminated for attendance 
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problems similar to the problems Petitioner experienced in her 

employment with Columbia County Sheriff’s Office.  When Officer 

Bailey was hired back, he was given strict probationary terms to 

abide by, including that he:  be on time for all scheduled tours 

of duty; follow all Columbia County Sheriff’s Office call-in 

procedures; and to generally abide by all Columbia County 

Sheriff’s Office policies and procedures.  During his second-

chance employment Officer Bailey abided by all of the conditions 

set out for him.  He did not abuse sick leave and he called-in 

properly pursuant to Columbia County Sheriff’s Office policy 

when he needed to take leave.  Officer Bailey left the Columbia 

County Sheriff’s Office on good terms after his second 

employment.  Officer Bailey is not similarly situated in any 

relevant aspects to Petitioner.  Unlike Petitioner, Officer 

Bailey abided by all of his conditions upon rehire and properly 

followed Columbia County Sheriff’s Office call-in policy when he 

missed time.      

     33.  Officer Thomas Daughtry was a new employee and in the 

field officer training program.  He was not a second-chance 

employee.  During his training he missed several days, however, 

despite the fact that Officer Daughtrey missed some days during 

his training, Officer Daughtrey followed Columbia County 

Sheriff’s Office call-in policy every time he requested time 

off.  Nevertheless, because he did in fact miss days during his 
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training, Officer Daughtrey was given unsatisfactory reviews and 

was required to re-do part of his training.  Because he properly 

called in and he was not a second-chance employee, Officer 

Daughtrey is not similarly situated to Petitioner in any 

relevant aspects.     

     34.  Officer Chad Sessions was employed two times with 

Columbia County Sheriff’s Office.  Both times Officer Sessions 

resigned under good terms.  Petitioner has attempted to compare 

his second employment with that of her second, probationary 

employment, specifically with regard to a written reprimand 

Officer Sessions received for failure to follow call-in policy 

on September 10, 2004.  When Officer Chad Sessions was given a 

reprimand for failing to call-in properly on September 10, 2004, 

he was not a probationary trainee.  Rather, Officer Sessions was 

a Field Training Officer, and the reason he was unable to phone 

the jail was due to the phone outages caused by Hurricane 

Frances.  Officer Sessions could not phone the jail and he could 

not be reached because of the high winds and heavy rain produced 

by Hurricane Frances.  Because Officer Sessions was not a 

probationary employee, and taking into consideration the 

extenuating circumstances surrounding the incident, Lieutenant 

Little decided to issue him a written reprimand.  Furthermore, 

there is no record evidence that Officer Sessions came to the 

Sheriff’s Office with a prior termination and a poor employment 



 

 20

history similar to that of Petitioner.  As a result, Officer 

Sessions is not similarly situated to Petitioner in all relevant 

aspects.   

CONCLUSIONS OF LAW 

     35.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat.   

 36.  Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(1)(a)  To discharge or refuse to hire any 
individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

37.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 FALR 567 (FCHR 1993).   

 38.  The Supreme Court of the United States established in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 
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(1981), the analysis to be used in cases alleging discrimination 

under Title VII such as the one at bar.  This analysis was 

reiterated and refined in St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993).   

 39.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate,     

non-discriminatory reason for its employment action.  If the 

employer articulates such a reason, the burden of proof then 

shifts back to Petitioner to demonstrate that the offered reason 

is merely a pretext for discrimination.  As the Supreme Court 

stated in Hicks, before finding discrimination, "[t]he fact 

finder must believe the Plaintiff's explanation of intentional 

discrimination."  509 U.S. at 519.   

 40.  In Hicks, the Court stressed that even if the fact 

finder does not believe the proffered reason given by the 

employer, the burden at all times remains with Petitioner to 

demonstrate intentional discrimination.  Id.  

     41.  To establish a prima facie claim of a sexually 

harassing hostile work environment, petitioner must prove:  

(1) that the employee belongs to a protected 
group; (2) that the employee was subjected 
to unwelcome harassment; (3) that the 
harassment was based on the employee’s 
gender; (4) that the harassment was severe 
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enough to affect a term, condition, or 
privilege of employment and to create a 
discriminatorily abusive working 
environment; and (5) that the employer knew 
or should have known of the harassment and 
failed to intervene.   

  
See Walton v. Johnson & Johnson Servs., Inc., 347 F.3d 1272, 

1279-80 (11th Cir. 2003) (quoting Miller v. Kenworth of Dothan, 

Inc., 277 F.3d 1269, 1275 (11th Cir. 2002)); Russell v. KSL 

Hotel Corp., 887 So .2d 372, 377-78 (Fla. 3d DCA 2004).  Here, 

Petitioner only established the first prong:  that she belongs 

to a protected group.   

     42.  Petitioner cannot establish a prima facie case because 

she has failed to demonstrate that she was subjected to 

unwelcome harassment, that the harassment altered the terms and 

conditions of her employment, and that the Respondent failed to 

intervene once her concerns were made known.  Petitioner 

overheard nothing more than offensive utterances made by Officer 

Sessions to a friend during personal telephone calls.  The 

utterances were neither about Petitioner nor directed at 

Petitioner.  Furthermore, Petitioner left the control room while 

Officer Sessions was on the phone because she “didn’t want to 

hear about his personal business.”   

     43.  The question of whether that harassment was 

sufficiently severe or pervasive so as to alter Petitioner’s 

terms and conditions of employment requires both a subjective 
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and objective analysis.  Mendoza v. Borden, Inc., 195 F.3d 1238, 

1246 (11th Cir. 1999) (en banc); cert. denied, 529 U.S. 1068 

(2000).  As the United States Supreme Court has stated, “sexual 

harassment is actionable . . . only if it is ‘so severe or 

pervasive as to alter the conditions of the victim’s employment 

and create an abusive working environment.’”  Clark Co. Sch. 

Dist. v. Breeden, 532 U.S. 268, 270 (2001); (quoting Faragher v. 

Boca Raton, 524 U.S. 775, 786 (1998)).  The totality of the 

circumstances must be considered, including the “frequency of 

the discriminatory conduct; its severity; whether it is 

physically threatening or humiliating, or a mere offensive 

utterance; and whether it unreasonably interferes with an 

employee’s work performance.”  Faragher, supra, at 787-88.  

“Simple teasing, offhand comments, and isolated incidents 

(unless extremely serious) will not amount to discriminatory 

changes in the ‘terms and conditions of employment.’”  Id. at 

788; see also Oncale v. Sundowner Offshore Services, Inc. 523 

U.S. 75, 81 (1998) (Title VII “forbids only behavior so 

objectively offensive as to alter the ‘conditions’ of the 

victim’s employment”). 

     44.  An incident in which Petitioner overheard an offensive 

utterance in telephone calls made by Officer Sessions is 

insufficient to establish a claim for a hostile work environment 

under Chapter 760, Florida Statutes, or Title VII.  In Clark Co. 
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Sch. Dist. v. Breeden, an incident, in which two male co-workers 

chuckled after one co-worker asked what “I hear making love to 

you is like making love to the Grand Canyon” meant, and another 

employee then said, “Well, I’ll tell you later,” could not 

reasonably be believed to have violated Title VII).  As stated 

by Petitioner, Officer Sessions’ comments to his friend over the 

phone were his personal business and Petitioner left the control 

room to avoid having to listen to them.  This was “at worst an 

‘isolated incident’ that cannot remotely be considered 

‘extremely serious,’ as [Title VII sexual harassment] cases 

require.”  Faragher v. Boca Raton, supra, at 788.   

     45.  Further, even assuming, arguendo, that the Petitioner 

can state a claim for sexual harassment, Respondent intervened 

and investigated the incident when the details became known.  

Lieutenant Little conducted a meeting with Petitioner and 

Officer Howard in order to ascertain the details necessary to 

investigate the matter, had Petitioner put her complaint in 

writing, and allowed Petitioner to amend her November 19, 2003, 

DOR to reflect her concerns over Officer Sessions’ behavior.  As 

a result of this investigation and in light of the circumstances 

surrounding the incident, Lieutenant Little took remedial action 

in order to prevent any further unprofessional use of Columbia 

County Sheriff’s Office telephones by issuing Officer Sessions a 

Letter of Reprimand and requiring a letter of apology to 
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Petitioner.  There was no evidence that there were ongoing 

sexually oriented comments.  As a result, Petitioner cannot 

prove that Respondent did not intervene and take prompt remedial 

action when the details of the situation became clear.  For the 

above reasons, Petitioner’s claim of sexual harassment should be 

dismissed.   

     46.  Petitioner also claims that she was retaliated against 

for her opposition or complaints regarding Officer Sessions.  

For such complaints to be protected, a Petitioner need not show 

opposition to or complaint of an employment activity that 

actually constituted a violation of Title VII.  It is sufficient 

if the employee reasonably believes that the activity opposed or 

reported would constitute a violation of Title VII.  Bigge v. 

Albertsons, Inc., 894 F. 2d 1497, 1501 (11th Cir. 1990).  

However, in order to establish a prima facie case of 

retaliation, Petitioner must prove the following elements:  

(1) she participated in an activity 
protected by Title VII; (2) she suffered an 
adverse employment action; and (3) there is 
a causal connection between the 
participation in the protected activity and 
the adverse employment decision.  

 
Gupta v. Florida Bd. of Regents, 212 F.3d 571, 587 (11th Cir. 

2000) (emphasis added). “Once Petitioner establishes a prima 

facie case, the burden shifts to [Respondent] to articulate a 

legitimate, non-discriminatory reason for the challenged 
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action.” Johnson v. Booker T. Washington Broad. Serv., Inc., 234 

F.3d 501, 507 n. 6 (11th Cir. 2000).  “The burden then shifts 

back to the petitioner to prove by a preponderance of the 

evidence that the legitimate reason was merely a pretext for the 

prohibited, retaliatory conduct.  See Sierminski v. Transouth 

Financial Corporation, 216 F.3d 945, 950 (11th Cir. 2000).   

     47.  In the instant case, Petitioner cannot establish a 

causal connection between her complaint and her termination.  

“To demonstrate a causal connection, petitioner must show that 

the decision-makers were aware of the protected conduct and that 

‘there was close temporal proximity between this awareness and 

the adverse employment action.’”  Singh v. Green Thumb 

Landscaping, Inc., 2005 WL 1027585 (M.D. Fla. 2005) (quoting 

Farley v. Nationwide Mut. Ins. Co., 197 F.3d 1322, 1337 (11th 

Cir. 1999).  Although there is a close temporal proximity 

between Petitioner’s complaint regarding Officer Sessions’ 

language while on the phone, Petitioner cannot establish that 

the Sheriff, the ultimate decision-maker, was aware of her 

complaint when he made the decision to terminate her employment.  

In fact, Petitioner testified that when she met with the Sheriff 

after her termination, he was surprised when she informed him of 

her complaints.  The first time the Sheriff learned that the 

Petitioner had complaints about her DORs and Officer Sessions 

was at a post-termination meeting.  As a result of this lack of 
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a causal connection, Petitioner cannot meet her burden of 

demonstrating a prima facie case.   

     48.  Even if Petitioner could establish a prima facie case 

of retaliation, Respondent has articulated legitimate, non-

discriminatory reasons for its actions.  See Johnson v. Booker 

T. Washington Broad. Serv., Inc., 234 F.3d 501, 507 n. 6 (11th 

Cir. 2000).  Petitioner was terminated due to her failure to 

follow Columbia County Sheriff’s Office call-in procedure, 

despite being given a second chance and having given the Sheriff 

assurances that she could be depended upon.  Taking into account 

Petitioner’s history of poor attendance and improperly calling-

in at Columbia County Sheriff’s Office, and her prior 

termination at DOC for similar reasons, the Sheriff had a valid 

reason to withdraw her probationary appointment.  

     49.  The evidence did not establish that the reasons 

offered by Respondent were actually a pretext for 

discrimination.  There was no evidence that lower-level 

employees conspired against her to cause her termination.  See 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973). 

“The burden of persuasion never shifts but remains with 

plaintiff at all times.”  Welch v. Delta Air Lines, Inc., 978 F. 

Supp. 1133 (N.D. Ga. 1997) citing Texas Dept. of Community 

Affairs v. Burdine, 450 U.S. 248, 253 (1981).  Despite 

Petitioner’s claims that she was retaliated against when her 
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DORs were altered, the record reflects that Petitioner’s 

training was in no way affected when her DORs were corrected and 

properly filled out.  Furthermore, considering the fact that 

Petitioner was a second-chance, probationary employee, with a 

history of poor attendance and a poor employment background, and 

given that the Sheriff had personally warned Petitioner during 

her swearing-in that any more attendance problems would not be 

tolerated, when Petitioner failed to follow Columbia County 

Sheriff’s Office call-in procedure on November 28, 2003, the 

Sheriff had a legitimate, non-discriminatory reason to terminate 

her employment.  See, e.g., St. Mary’s Honor Center v. Hicks, 

509 U.S. 502 (1993); Smith v. Florida Dept. of Transp., 1999 WL 

33216741, *4 (M.D. Fla. 1999); cf. Williams v. Vitro Serv. 

Corp., 144 F.3d 1438, 1442 (11th Cir. 1998).  In Bradley v. 

Harcourt, Brace and Co., 104 F.3d 267, 270-71 (9th Cir. 1996), 

the court drew a strong inference of non-discrimination when the 

same actor hired and then fired the plaintiff and both actions 

occurred in a short period of time.  Courts held likewise in 

Brown v. CSC Logic, Inc., 82 F.3d 651, 658 (5th Cir. 1996) 

(approving a “same actor” inference after noting that several 

circuit courts have approved the same); Evans v. Technologies 

Applications & Service Co., 80 F.3d 954, 959 (4th Cir. 1996) 

(recognizing a powerful inference that the failure to promote 

the plaintiff was not motivated by discriminatory animus where 
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the actor who failed to promote the plaintiff was the same actor 

that hired the plaintiff); and see E.E.O.C. v. Our Lady of 

Resurrection Med. Ctr., 77 F.3d 145, 152 (7th Cir. 1996) 

(finding a strong presumptive value where the same actor hired 

and then fired the plaintiff).  Therefore, Petitioner’s claim of 

retaliation should be dismissed.  

     50.  Finally, when determining whether employees are 

similarly situated for purposes of establishing a prima facie 

case, courts should necessarily consider “whether the employees 

are involved in or accused of the same or similar conduct and 

are disciplined in different ways.”  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th Cir.1998); opinion modified 

by 151 F.3d 1321 (11th Cir. 1998).  In order to be similarly 

situated, “the quantity and quality of the comparator’s 

misconduct must be nearly identical to prevent courts from 

second-guessing employer’s reasonable decisions and confusing 

apples and oranges.”  Henry v. City of Tallahassee, 216 F. Supp. 

2d 1299, 1316 (N.D. Fla. 2002) citing Maniccia v. Brown, 171 

F.3d 1364 (11th Cir. 1999).  “The most important factors in the 

disciplinary context are the nature of the offenses committed 

and the nature of the punishments imposed.”  Holifield v. Reno,  

115 F.3d 1555, 1562 (11th Cir. 1997) (internal quotations and 

citations omitted).  Further, “Title VII does not take away an 

employer’s right to interpret its rules as it chooses, and to 
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make determinations as it sees fit under those rules.”  Maniccia 

v. Brown, 171 F.3d 1364, 1369 (11th Cir. 1999) (quoting Jones, 

137 F.3d at 1311); Nix v. WLCY Radio/Rahall Comms., 738 F.2d 

1181, 1187 (11th Cir. 1984); Henry v. City of Tallahassee, 216 

F. Supp. 2d 1299, 1315-16 (N.D. Fla. 2002).   

     51.  Petitioner cannot show that a probationary employee 

outside the protected class engaged in conduct nearly identical 

to hers and received treatment that is more favorable.  

Petitioner admits that she has no knowledge of such a 

comparator.  Instead, Petitioner identifies employees that are 

not similarly situated in any relevant aspects.  None of the 

three employees offered as comparators were similarly situated 

to Petitioner. 

     52.  In this case, Petitioner failed to establish all the 

elements of a prima facie case of either sexual harassment or 

retaliation in that she failed to demonstrate that she was 

subjected to significant and unwelcome harassment, that the 

harassment altered the terms and conditions of her employment, 

and that the Respondent failed to intervene once her concerns  

were made known.  Moreover, even assuming she had established a  

prima facie case, Respondent articulated a reasonable basis for 

Petitioner’s termination.  Respondent’s reasons were not a pre-

text. 
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RECOMMENDATION 

     Based on upon the above findings of fact and conclusions of 

law, it is 

     RECOMMENDED that the Petition For Relief should be 

dismissed. 

DONE AND ENTERED this 8th day of November, 2005, in 

Tallahassee, Leon County, Florida.   

                       S 
                                   
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of November, 2005. 
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STATE OF FLORIDA 
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MADALYNN A. SHEPLEY, 
 
     Petitioner, 
 
vs. 
 
LAZY DAYS RV CENTER, INC., 
 
 Respondent. 
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Case No. 05-1906 

   
RECOMMENDED ORDER 

 
On September 1, 2005, an administrative hearing in this 

case was held in Tampa, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings.   

APPEARANCES 

For Petitioner:  Craig L. Berman, Esquire 
                 Berman Law Firm, P.A. 
                 111 Second Avenue, Northeast 
                 Suite 810 
                 St. Petersburg, Florida  33701 

 
 For Respondent:  Richard C. McCrea, Jr., Esquire 

                 Luisette Gierbolini, Esquire 
                 Zinober & McCrea, P.A. 
                 201 East Kennedy Boulevard, Suite 800 
                 Post Office Box 1378 
                 Tampa, Florida  33601-1378 

 
STATEMENT OF THE ISSUE 

 
The issue in the case is whether the Respondent unlawfully 

terminated the employment of the Petitioner.   
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PRELIMINARY STATEMENT 

On May 24, 2005, the Florida Commission on Human Relations 

(FCHR) forwarded to the Division of Administrative Hearings, a 

Petition for Relief filed by Madalynn A. Shepley (Petitioner) 

against Lazy Days RV Center, Inc. (Respondent).   

The hearing was initially scheduled for July 29, 2005, and 

was continued upon the joint request of the parties.   

The Petitioner, an anatomical male, is a pre-operative 

transsexual person living as a female.  In respect to the 

Petitioner's wishes, the Petitioner was addressed as female 

during the hearing; however, because the Petitioner is legally a 

male, he is referred to as a male for purposes of this 

Recommended Order.   

At the hearing, the Petitioner presented the testimony of 

Allen Kelley and testified on his own behalf.  The Respondent 

presented the testimony of Allen Kelley and had Exhibits 1 and 2 

admitted into evidence.   

The one-volume Transcript of the hearing was filed on 

September 11, 2005.  Proposed Recommended Orders were filed on 

October 3, 2005, pursuant to an agreement by the parties.   

FINDINGS OF FACT 
 

1.  The Petitioner was born in 1964 as an anatomical male 

named Andrew Allen Shepley.  The Petitioner married a female in 

1984.  The couple separated in December 2000.  During the course 
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of the marriage, the couple produced four children.  They 

divorced in July 2002.   

2.  The Respondent is a large recreational vehicle 

dealership located in Seffner, Florida.  The winter months are 

the busy season for sales and service of recreational vehicles, 

and the Respondent may employ several hundred employees at that 

time.   

3.  In August 1999, the Petitioner began employment as a 

technician (essentially a mechanic) with the Respondent.  His 

duties as a technician included inspections and service and 

repair responsibilities for recreational vehicles.  He also 

sometimes performed "walk-throughs" with vehicle purchasers at 

the time of delivery during which features and operations of the 

vehicle are discussed with the new owner.   

4.  The Petitioner worked for the Respondent for 

approximately one year, and then in about August 2000, he moved 

with his wife and children to Chicago where his wife's family 

was located.   

5.  In December 2000, the Petitioner returned to Florida 

after separating from his wife.  He sought a job and was again 

employed as a technician by the Respondent. 

6.  Although the Petitioner was born anatomically male, he 

psychologically identifies himself as female.  The Petitioner 

has been aware of the issue since his early childhood.  For 
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various reasons, in Spring 2001, the Petitioner began a course 

of psychotherapy.   

7.  During the psychotherapy, the Petitioner was diagnosed 

with gender identity disorder, a condition wherein the 

psychological perspective of a person does not correspond to the 

anatomical gender into which the person was born.   

8.  After the diagnosis, the Petitioner continued with 

psychotherapy and in June 2001 began transitioning into living 

as a female, initially on a part-time basis.  He lived as a 

female during non-work hours and as a male during his hours of 

employment.  As time passed, the Petitioner decided to begin 

living as a female on a full-time basis.   

9.  In July 2001, the Petitioner requested approval from 

the Respondent to take the last week of the year as vacation 

during which he planned to visit his children in Chicago.  He 

also intended to begin living full-time as a female during the 

vacation.   

10.  Some co-workers were already aware of the Petitioner's 

intent to begin living as a female.  The Respondent's 

technicians work in teams of between six and ten employees per 

team.  Each team has a foreman.  Andrew Dietz was the foreman 

for the Petitioner's team.  The Petitioner advised Mr. Dietz at 

some point in mid-2001 that he had been diagnosed with gender 

identity disorder and was planning to transition to life as a 
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female.  The Petitioner believes that for various reasons other 

employees may have been aware of the situation.   

11.  In August 2001, the Petitioner informed the 

Respondent's human relations office that he intended to begin 

living as a female on a full-time basis and would return to work 

after the December vacation as a female.  The human relations 

office apparently was supportive of the Petitioner's decision.   

12.  The human relations office informed Allen Kelley of 

the Petitioner's intent to begin living as a female.  Mr. Kelley 

was the manager in charge of the Respondent's service and 

delivery operations.  There is no evidence that Mr. Kelley had 

any concerns about or objections to the Petitioner's decision to 

live as a female.   

13.  In September 2001, the Petitioner began hormone 

treatments which resulted in physical changes to the 

Petitioner's body including breast development, but the 

Petitioner testified that the changes were not likely visible to 

an "untrained eye." 

14.  The Petitioner also began to let his hair grow longer 

than he had previously.  He began to wear acrylic fingernail 

extensions without polish.  His ears were pierced.   

15.  In December 2001, the Petitioner received a merit pay 

increase and was part of a team of technicians receiving an 

award for superior service.   
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16.  As planned, the Petitioner took the last week of 

December 2001 as vacation.   

17.  During the Petitioner's vacation, Mr. Kelley conducted 

a series of meetings with the teams of service personnel and 

advised them that the Petitioner would return to employment as a 

female.  Some employees expressed discomfort with the 

Petitioner's decision during the meetings, but Mr. Kelley 

advised them that the Respondent was going to "work as best we 

can to accommodate him."   

18.  Also during the Petitioner's vacation, the Respondent 

re-labeled an existing single-user lockable restroom (previously 

identified as a women's facility) as a "unisex" facility to 

provide restroom access for the Petitioner.   

19.  On January 2, 2002, the Petitioner returned as a 

female to his employment with the Respondent.  He wore the same 

uniform he wore prior to the vacation.  He put colored nail 

polish on the acrylic fingernails he had already been wearing.  

He added breast forms under the bra he had been wearing prior to 

his vacation.  He wore makeup, including eye shadow and 

lipstick.   

20.  The Respondent provided to the Petitioner, a nametag 

for his uniform identifying him as "Madalynn." 

21.  There is no evidence that any person employed by the 

Respondent in a management position made any derogatory comments 
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about the Petitioner, suggested that there should be any change 

in the Petitioner's appearance or behavior, or was otherwise 

unsupportive of the Petitioner's decision to return to work as a 

female.   

22.  Mr. Kelley testified that beginning with the 

Petitioner's return to work on January 2, 2002, Mr. Kelley spent 

approximately two hours of each day dealing with issues related 

to the Petitioner's return to work as a female.   

23.  Mr. Kelley testified without contradiction that there 

were complaints from several unidentified customers, to him and 

to sales staff, about having to interact with the Petitioner.  

The Petitioner acknowledged being aware of one specific customer 

who complained.   

24.  Mr. Kelley testified that he advised customers that 

the Petitioner was a good technician, but that other employees 

were available to work with customers upon request.  Mr. Kelley 

subsequently decided to address the issue by assigning other 

technicians to conduct vehicle walk-throughs with customers, and 

so informed the Petitioner.   

25.  Mr. Kelley had to twice warn one employee (Bruce 

Dickens) who was loudly unhappy with the Petitioner's decision 

to live as a female, but after Mr. Kelley advised Mr. Dickens 

that further disruption by Mr. Dickens would result in unpaid  
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suspension, Mr. Dickens refrained from continuing his 

complaints.   

26.  Mr. Kelley testified as to "threats" relayed to him by 

employees who claimed to have knowledge that other employees 

were planning some unidentified action against the Petitioner, 

but Mr. Kelley was unable to recall the names of any of the 

employees involved in either the threats or the reporting of the 

threats.  He did not advise the Petitioner of the alleged 

threats.  He did not contact law enforcement about the 

situation.  He made no written record related to the threats.  

Mr. Kelley monitored the employee parking area to ascertain 

whether any inappropriate activity was occurring, but observed 

nothing of concern.   

27.  Mr. Kelley testified that between six to twelve times 

daily, he observed various groups of technicians standing around 

talking, and that he had to enter the service area and direct 

them to return to work.  He did not overhear any conversations, 

but assumed that the conversations were related to the 

Petitioner.   

28.  An incident involving graffiti placed in the "unisex" 

bathroom was resolved by removal of the graffiti after the 

Petitioner reported it to management.   

29.  On January 7, 2002, the Petitioner was called to the 

human resources office where Mr. Kelley informed him that he was 
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a substantial disruption in the workplace and that his 

employment was being terminated.   

30.  Mr. Kelley testified that he was solely responsible 

for making the termination decision.  There is no evidence that 

Mr. Kelley discussed the termination with the owner of the 

Respondent, or that any other employee was involved in 

Mr. Kelley's decision.   

31.  The Respondent employed several homosexual technicians 

during the period of the Petitioner's employment who were not 

subjected to any adverse employment action.   

32.  The Respondent employed a female employee who 

underwent breast enlargement surgery during the time the 

Petitioner was employed by the Respondent.  The Petitioner 

testified that the female was a "distraction" at work that was 

not subjected to any adverse employment action.   

CONCLUSIONS OF LAW 

33.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005). 

34.  This case involves an alleged violation of the Florida 

Civil Rights Act of 1992, Sections 760.01-10, Florida Statutes, 

(the "Act").  Subsection 760.10(1)(a), Florida Statutes (2005), 

provides that it is an unlawful employment practice for an 

employer: 
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To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

35.  Florida courts have determined that Title VII federal 

discrimination law should be used as guidance when applying the 

provisions of the Act.  Harper v. Blockbuster Entertainment 

Corp., 139 F.3d 1385 (11th Cir. 1998); Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

36.  The United States Supreme Court established the 

analysis that must be applied in considering an employment 

discrimination claim under Title VII in McDonnell Douglas 

Corporation v. Green, 411 U.S. 792 (1973), as refined in Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), 

and St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).   

37.  The Petitioner has the initial burden of establishing 

a prima facie case of unlawful discrimination.  In order to meet 

the initial burden, the Petitioner must establish that (1) he is 

a member of a protected class; (2) he was subjected to adverse 

employment action; (3) the Respondent treated similarly situated 

employees more favorably; and (4) he was qualified to do the 

job.   
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38.  If the Petitioner succeeds in establishing a prima 

facie case, the Respondent must then articulate some legitimate, 

nondiscriminatory reason for the employment decision.  The 

Respondent need not persuade the trier of fact that it was 

actually motivated by the reasons, but must merely set forth, 

through the introduction of admissible evidence, the reason for 

those actions.  Burdine, at 254-255. 

39.  Once the Respondent articulates a reason for the 

action taken, the evidentiary burden shifts back to Petitioner 

who must prove that the reason offered by the Respondent is not 

the true reason, but is merely a pretext for discrimination.   

40.  The ultimate burden of persuading the trier of fact 

that Respondent intentionally discriminated against Petitioner 

remains at all times with Petitioner.  Burdine, at 253.   

41.  Here, the Petitioner has failed to establish a prima 

facie case of sex discrimination.   

42.  The evidence clearly establishes that the Petitioner 

was qualified to do his job and was subjected to an adverse 

employment action.   

43.  As to whether the Respondent treated similarly 

situated employees more favorably, the evidence is scant.  There 

is no evidence that the Respondent employed any other 

transgendered persons.  Perhaps, given the rationale offered by 

the Respondent for the Petitioner's termination, the sole 
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similarly situated employee was a woman whom the Petitioner 

asserted was a distraction after undergoing breast enhancement 

surgery; however, the evidence is insufficient to establish that 

the distraction related to the employee's breast implants was as 

disruptive to the workplace as the Petitioner's decision to 

alter his gender.   

44.  In any event, the primary reason that the Petitioner 

has failed to establish a prima facie case of sex discrimination 

is because the Petitioner is not a member of a protected class.   

45.  Although the original charge of discrimination 

asserted grounds of "physical disability," the subsequently 

filed Petition for Relief states that the Petitioner is not 

pursuing the complaint on grounds of disability.  The Petition 

for Relief sets forth three theories under which this claim of 

sex discrimination has been pursued.   

46.  The Petitioner's Petition for Relief asserts that the 

Respondent discriminated against the Petitioner as a 

"transgendered" or "transsexual" individual.  Title VII provides 

no protection against discrimination on the basis of 

"transgender" or "transsexualism."  Ulane v. Eastern Airlines, 

742 F.2d 1081 (7th Cir. 1984), cert. denied 471 U.S. 1017 

(1985). 

47.  The Petitioner's Petition for Relief asserts that the 

Respondent discriminated against the Petitioner as a female in 
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that anatomical female technicians were not terminated from 

employment.  However, the Petitioner is by his own 

acknowledgement legally and anatomically male.   

48.  Even were the Petitioner to undergo a surgical 

procedure to alter his physical presentation from male to 

female, he will remain male under existing Florida law.  See In 

re Marriage of Kantaras v. Kantaras, 884 So. 2d 155, 161 (Fla. 

2d DCA 2004), review denied, 898 So. 2d 80 (Fla. 2005), wherein 

the district court invalidated a marriage between a post-

operative transsexual (female to male) and her female partner, 

relying on a finding that the statutory meaning of "male" and 

"female" referred to "immutable traits determined at birth."  

Accordingly, the Petitioner's claim of discrimination as a 

female must fail because he is not female.   

49.  The Petitioner's Petition for Relief also asserts that 

the Respondent discriminated against the Petitioner as a male.  

Clearly, males are protected by the prohibition against sex 

discrimination.  Oncale v. Sundowner Offshore Services, 523 U.S. 

75 (1998).  However, in this case, the theory under which the 

Petitioner proceeds is that he was a victim of "sex 

stereotyping" and that he was discriminated against because he 

failed to conform to a social expectation of male behavior and 

appearance.   



 

 14

50.  The Petitioner relies on Price Waterhouse v. Hopkins, 

490 U.S. 228 (1989) to support his claim.  In Price Waterhouse, 

the partners at an accounting firm initially declined to act 

upon a female senior manager's candidacy for partnership and 

then, in the following year, refused to reconsider her 

candidacy.  According to the Court's opinion, one partner 

described the candidate as "macho."  Another partner stated that 

she "overcompensated for being a woman."  The partner 

responsible for explaining the decision to the candidate advised 

her that she should "walk more femininely, talk more femininely, 

dress more femininely, wear make-up, have her hair styled, and 

wear jewelry."  The candidate charged the firm with 

discrimination on the basis of sex.  The Supreme Court held that 

the comments reflected sex stereotyping and were evidence of sex 

discrimination.   

51.  Here, there is no evidence that any person in 

management made any derogatory comments about the Petitioner or 

suggested that there should be any change in appearance or 

behavior.  There is no evidence that the Respondent was 

unsupportive of the Petitioner's decision to return to work as a 

female.   

52.  Further, courts have not extended Price Waterhouse to 

encompass factual situations wherein the person alleging sex 
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discrimination has assumed the dress and behavior of a gender 

other than that into which the complainant was born.   

53.  In Oiler v. Winn-Dixie, 2002 WL 31098541 (E.D. La. 

2002), a male truck driver for Winn-Dixie was terminated for 

engaging in "cross-dressing" during non-work hours.  The 

district court held that such behavior was not protected under 

Title VII prohibitions against sex discrimination, stating:  

After much thought and consideration of the 
undisputed facts of this case, the Court 
finds that this is not a situation where the 
plaintiff failed to conform to a gender 
stereotype.  Plaintiff was not discharged 
because he did not act sufficiently 
masculine or because he exhibited traits 
normally valued in a female employee, but 
disparaged in a male employee . . . .  The 
plaintiff was terminated because he is a man 
with a sexual or gender identity disorder 
who, in order to publicly disguise himself 
as a woman, wears women's clothing, shoes, 
underwear, breast prostheses, wigs, make-up, 
and nail polish, pretends to be a woman, and 
publicly identifies himself as a woman named 
"Donna."   
 

Id. at *5. 
 

54.  The court further wrote: 

This is not just a matter of an employee of 
one sex exhibiting characteristics 
associated with the opposite sex.  This is a 
matter of a person of one sex assuming the 
role of a person of the opposite sex.  After 
a review of the legislative history of Title 
VII and the authorities interpreting the 
statute, the Court agrees with Ulane and its 
progeny that Title VII prohibits 
discrimination on the basis of sex, i.e. 
biological sex.  While Title VII's 
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prohibition on the basis of sex includes 
sexual stereotypes, the phrase "sex" has not 
been interpreted to include sexual identity 
or gender identity disorders.   
 

Id. at *6. 
 

55.  More recently, in Etsitty v. Utah Transit Authority, 

2005 WL 1505610 (D. Utah 2005) a pre-operative transsexual 

employee challenged his termination on the basis of gender non-

conformance and transsexuality.  In rejecting the claim, the 

court stated: 

There is a huge difference between a woman 
who does not behave as femininely as her 
employer thinks she should, and a man who is 
attempting to change his sex and appearance 
to be a woman.  Such drastic action cannot 
be fairly characterized as a mere failure to 
conform to stereotypes. 
 

Id. at *5. 
 

56.  The Petitioner has offered no case law that could 

support a conclusion that transsexuality is no more than a 

failure to conform to stereotype, or that the protections of 

either Title VII or the Act have been extended to address 

discrimination against an employee who is transsexual.   

57.  It should be noted that the Respondent has asserted 

that even if the Petitioner were entitled to legal protection 

under the Act, the disruption to the Respondent's business was 

sufficient to support the Petitioner's termination.  The primary 

case cited in support of the assertion is Matima v. Celli, 228 
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F.3d 68 (2d Cir. 2000).  However the facts of that case are 

sufficiently distinguishable to render the case inapplicable 

here.   

58.  In Matima, the Court found that the evidence 

established that the terminated employee was confrontational and 

antagonistic, and that the termination was supportable on those 

grounds even in the absence of unlawful rationale for the 

termination.   

59.  In this case, there is no evidence that the Petitioner 

was other than a good employee who received both a pay raise and 

a service award immediately prior to his return to work as a 

female.  Five days after his return, Mr. Kelley decided to end 

the Petitioner's employment with the Respondent, and the 

Petitioner has no recourse under the Florida Civil Rights Act 

for the decision.   

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order DISMISSING the complaint of discrimination 

filed by the Petitioner in this case.   
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DONE AND ENTERED this 8th day of November, 2005, in 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATEMENT OF THE ISSUES 
 
 Whether Respondent, Carrabba's Italian Grill, Inc., 

subjected Petitioners, Jasen Baker and Bernard Southwell, to a 

hostile work environment and retaliation in violation of 

Subsection 760.10(1)(a), Florida Statutes (2004). 

PRELIMINARY STATEMENT 
 
 Petitioners, Jasen Baker and Bernard Southwell (referred to 

individually as "Baker" and "Southwell," and collectively as 

"Petitioners"), filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) charging 

Respondent, Carrabba's Italian Grill, Inc. ("Respondent"), with 

employment discrimination on or about August 29, 2003, alleging 

sex discrimination and retaliation.  On or about January 26, 

2005, an amended "No Cause" determination was issued by FCHR as 

to Baker.  On January 19, 2005, a "Cause" determination was 

issued by FCHR, as to Southwell.  Petitioners each timely filed 

a Petition for Relief with FCHR, alleging that they had been 

subjected to a hostile work environment and retaliation and 

requested a formal hearing.  These matters were, subsequently, 

referred by FCHR to the Division of Administrative Hearings for 

a final hearing de novo on February 22 and 23, 2005, 

respectively, consolidated for hearing, and these matters were 

set for hearing.  Following discovery and the granting of the 
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parties' Motion for Continuance, a final hearing commenced on 

July 27, 2005. 

 At the hearing, Petitioners testified in their own behalf 

and presented the testimony of one witness, Ben See.  Five 

exhibits were admitted into evidence.  Respondent presented the 

testimony of eight witnesses, and seven exhibits were admitted 

into evidence.   

 A four-volume Transcript was filed on September 14, 2005.  

The parties were allowed 15 days from the date of the Transcript 

in which to file proposed findings of fact and conclusions of 

law.  On October 3, 2005, Petitioners filed a joint Motion for 

Extension of Time to file their proposals.  Respondent did not 

object, and the motion was granted.  The parties filed their 

proposed Findings of Fact, Conclusions of Law and Closing 

Arguments on October 31, 2005.  Respondent filed a notice of 

supplemental filing on November 1, 2005.  Both parties' 

proposals have been given careful consideration in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 
 
 1.  Respondent operates a chain of casual Italian 

restaurants. 

 2.  Respondent has adopted a policy against discrimination 

and harassment.  In addition to prohibiting harassment, the 

policy instructs employees whom to contact if they experience 
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harassment.  The policy is contained in an employee handbook 

that is distributed to all employees during the initial 

orientation process.  During orientation, Respondent's manager 

reviews the employee handbook with the new employee, including 

the policy on sexual harassment.  During the orientation 

process, Respondent also requires employees to view a video that 

explains that Respondent will not tolerate harassment.  The 

video familiarizes the employees with the company's expectations 

regarding the reporting of harassment in the workplace. 

 3.  During the orientation process, the employees are 

required to sign an acknowledgment on the exterior of their 

employee folders indicating that they have received and read the 

policy against harassment.  The critical sections of the policy 

are reprinted on the folders immediately above the signature 

lines. 

 4.  All of Respondent's restaurants are required to display 

a poster known as the "Carrabbamico Info" poster in the kitchen 

area.  This poster reprints the harassment policy and provides 

employees with a list of names to call if they feel that they 

have been harassed. 

 5.  Respondent has implemented reasonable precautions to 

prevent harassment from occurring in its restaurants. 

 6.  In the Central Florida market, Respondent's restaurants 

are overseen by a joint venture partner named Dick Meyer.  Meyer 
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is responsible for hiring and firing the managers of the 

restaurants that he oversees. 

 7.  In March 2000, Lawton DePriest became the managing 

partner at Respondent's Palm Bay location.  DePriest reported to 

Meyer.  DePriest remained in that capacity until September 2003, 

when he became the managing partner of Respondent's restaurant 

located in Formosa Gardens.  It was DePriest's management style 

to frequently yell at employees in order to motivate them.  It 

is also possible that he had favorites on the staff of the Palm 

Bay restaurant. 

 8.  Baker was hired by Respondent's Palm Bay restaurant in 

January 2002.  At the time that Baker began working for 

Respondent, he attended an orientation session conducted by 

DePriest.  It was DePriest's practice during orientation to 

discuss harassment issues and instruct employees to come to him 

directly if they experience any problems with sexual harassment.  

If for some reason an employee is not comfortable with him, 

DePriest would encourage the employee to contact any other 

person listed on the poster. 

 9.  Baker was given a copy of Respondent's handbook, which 

contains the company's policy against harassment.  On that same 

date, January 19, 2002, Baker signed his employee folder on the 

blank line under the harassment policy indicating that he had 



 6

read and received the policy.  Whether he reviewed the employee 

handbook further after that date is irrelevant. 

 10. Baker "vividly remembers" that during his orientation, 

he watched the videotape that included instructions on what he 

should do if he felt harassed.  However, during the hearing, 

Baker denied ever seeing the Carrabbamico Info poster.  However, 

Baker admitted on cross-examination that during his deposition, 

he had acknowledged seeing the Carrabbamico Info poster posted 

in the store.  During the deposition, Baker specifically 

remembered that there were business cards with contact 

information for Meyer and Cheri Ashe attached to the bottom of 

the poster.  Despite Baker's attempt to deny seeing the poster, 

his earlier answers in deposition were more credible in view of 

his specific recollection of the attached business cards and the 

lack of any persuasive explanation for the discrepancy. 

 11. After completing his orientation, Baker initially 

worked as a dishwasher.  Later, he was shown how to do food 

preparation work. 

 12. Before coming to work for Respondent, Baker had 

previously worked for a restaurant by the name of Golden Corral.  

During the time that he worked with Golden Corral, he became 

acquainted with a co-worker named Bernard Southwell. 

 13.  In the summer of 2002, Petitioners discussed the 

possibility of Southwell coming to work for Respondent.  Baker 
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spoke favorably of the restaurant and recommended that Southwell 

submit an application.  At the time, Baker had worked for 

Respondent for six or seven months. 

 14. Baker did not express to Southwell that he had 

observed or experienced any problems with unwelcome harassment. 

 15. Southwell submitted an application and was hired by 

Respondent's Palm Bay restaurant in August 2002 as a dishwasher. 

 16. At the time he began employment with Respondent, 

Southwell was living with a friend of his named Joe Corbett. 

 17. At the time, Baker was living in a one-bedroom 

apartment with his girlfriend.  Several weeks later, Baker's 

girlfriend decided to move out.  According to Petitioners, she 

suggested to Southwell that he move into Baker's apartment to 

replace her. 

 18. Around October 2002, Southwell moved out of the 

Corbett residence and moved in with Baker.  A third employee 

named Chris Germana also moved into the residence around the 

same time. 

 19. Because the apartment only had one bedroom, Germana 

slept on the couch.  Petitioners slept in the bedroom. 

 20. When employees at the restaurant learned of these 

arrangements, speculation began about whether the two men were 

homosexual. 
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 21. According to Petitioners, sometime after Southwell 

started to room with Baker, co-workers at the restaurant started 

referring to Petitioners by nicknames.  The co-workers referred 

to Baker as "powder," "crack pipe," and "crack head."  Baker 

knew that "powder" was a reference to a character from the movie 

"Powder" and that the name had nothing to do with his sexuality. 

 22. The co-workers also referred to Petitioners as "butt 

buddies."  Southwell testified that a male co-worker, 

Christopher Bouley, told him, "I know you guys are lovers." 

 23. Bouley, Arnold Samuel and DePriest all used these 

nicknames on occasion to refer to both Petitioners, according to 

Baker. 

 24. After several months, Southwell eventually went to 

DePriest and complained about the "powder," "crack pipe," and 

"butt buddies" nicknames.  Southwell told DePriest that the 

nicknames were funny at first, but that they started getting 

old.  DePriest then told Samuel and Bouley to stop using the 

nicknames.  Thereafter, the use of the nicknames stopped. 

 25. Southwell claimed that Bouley would gyrate his hips 

behind other employees as they were bending down.  However, 

Petitioners both admitted that Bouley would do these hip motions 

to both male and female employees. 

 26. During the hearing, Petitioners claimed that Bouley 

subjected them to unwelcome touching. 
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 27. Baker claimed that Bouley had touched his buttocks 

once.  However, Baker acknowledged that when his deposition was 

taken prior to the final hearing, he did not mention that Bouley 

touched his buttocks.  In fact, when asked during his deposition 

whether he had been sexually harassed, Baker testified that he 

had not and that he had only been verbally harassed.  

Furthermore, Baker made no mention of any physical touching in 

the Affidavit that he submitted to FCHR at the time he filed his 

charge of discrimination. 

 28. Southwell never saw Bouley touch or grab Baker's 

buttocks.  And despite their close relationship, Baker never 

told Southwell that Bouley had grabbed his buttocks. 

 29. Accordingly, Baker's allegation that he was touched 

inappropriately by Bouley or any other of Respondent's employees 

is not credible. 

 30. Southwell claimed that Bouley had touched his buttocks 

on two or three occasions and touched his nipples twice. 

 31. Southwell also claimed that Bouley had touched his 

penis on one occasion.  According to Southwell, he was bending 

down to pick up sauté pans when Bouley, who was supposedly 

standing behind him, reached between Southwell's legs from 

behind and clutched Southwell's genital area through his 

trousers.  This incident supposedly occurred during the 

restaurant's hours of operation while customers were in the 
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restaurant.  The alleged grabbing supposedly took place in front 

of a stove that sat in full view of customers seated at the 

restaurant's bar.  Bouley flatly denied ever touching 

Southwell's genitals or private area. 

 32. In the Affidavit that Southwell submitted to FCHR at 

the time he filed his charge of discrimination, Southwell made 

no mention of Bouley touching Southwell's penis.  At the time 

that he submitted this Affidavit, Southwell was represented by 

counsel.  Southwell did not offer any convincing reason for the 

omission of any description of his genitals being grabbed. 

 33. Accordingly, Southwell's allegation that Bouley 

touched Southwell's genitals is not credible. 

 34. Although Petitioners testified that they spoke to 

DePriest on several occasions, they admit that they never spoke 

to any of the other individuals listed on the harassment poster 

to complain about sexual harassment. 

 35. DePriest testified that the only complaint he ever 

received had to do with the nicknames and that he took prompt 

action to resolve this problem. 

 36. Annually, Respondent submits an employee experience 

survey to its employees that is completed anonymously and 

forwarded to an outside company for analysis.  After the survey 

is completed, employees participate in a small group feedback 

session to discuss the results of the survey.  On March 11, 
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2003, DePriest held the feedback session for his store, which 

was attended by Petitioners.  During the session, Southwell 

commented about the situation with the nicknames.  He indicated 

that the situation was resolved when it was brought to 

DePriest's attention. 

 37. This was the sole extent to which either employee 

complained of unwelcome behavior.  Respondent was not on notice 

of any problems with regard to touching or more serious 

inappropriate behavior. 

 38. On March 12, 2003, Petitioners' last day of work, 

Southwell approached DePriest to complain about scheduling for a 

special event at the convention center.  Southwell stated that 

he and Baker had signed up to participate in this event.  

Southwell was scheduled for the event, but Baker was not.  

DePriest explained that he needed Baker to float, because there 

were not enough people scheduled to work at the restaurant that 

night.  DePriest later talked to Baker, who indicated that he 

was not disappointed that he was not participating in the event.  

That conversation, however, was the last time that DePriest saw 

Baker.  DePriest learned that Petitioners had left before the 

end of their shift, when the plates in the restaurant were 

getting low and the sauté pans were getting stacked up.  

DePriest asked about the whereabouts of Petitioners and learned 

that they were seen riding their bicycles away from the 
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restaurant.  DePriest could not contact them because they did 

not have a telephone.  DePriest eventually terminated their 

employment for voluntarily walking off the job. 

CONCLUSIONS OF LAW 
 
 39. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2005), and Florida Administrative Code Rule 

60Y-4.016(1). 

 40. The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes (2003), incorporates 

and adopts the legal principles and precedents established in 

the federal anti-discrimination laws specifically set forth 

under Title VII of the Civil Rights Act of 1964, as amended.  

42 U.S.C. § 2000e, et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes (2004).  This section prohibits discrimination against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment because of such individual's sex.  

§ 760.10(1)(a), Fla. Stat. (2004).  FCHR and the Florida courts 

interpreting the provisions of the Florida Civil Rights Act of 

1964 have determined that federal discrimination laws should be 

used as guidance when construing provisions of the Act.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 506 (Fla. 1st DCA 
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1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 F.A.L.R. 567, 574 (FCHR 1993).  The United 

States Supreme Court has held that sexual harassment is a form 

of sex discrimination.  See Meritor Savings Bank v. Vinson, 477 

U.S. 57, 64 (1986). 

 41. Petitioners have the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  Petitioners have not presented any 

evidence which would constitute direct evidence of 

discrimination. 

 42. Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973) and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981), and again, in the case 

of St. Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 

2742 (1993).   
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 43. To support a claim of hostile environment sexual 

harassment, a petitioner must establish: 

  (1)  that he or she belongs to a protected 
group; (2) that the employee has been 
subject to unwelcome sexual harassment, such 
as sexual advances, requests for sexual 
favors, and other conduct of a sexual 
nature; (3) that the harassment must have 
been based on the sex of the employee; 
(4) that the harassment was sufficiently 
severe or pervasive to alter the terms and 
conditions of employment and create a 
discriminatorily abusive working 
environment; and (5) a basis for holding the 
employer liable. 

 
Gupta v. Florida Board of Regents, 212 F.3d 571, 582 (11th Cir. 

2000). 

 44. Petitioners have failed to establish that they were 

subjected to harassment that was sufficiently severe or 

pervasive to support their claim of hostile environment sexual 

harassment.  The severe or pervasive element tests the mettle of 

most sexual harassment claims.  Gupta, 212 F.3d at 583.  By 

requiring the petitioner to prove that the harassment is severe 

or pervasive, ensures that Title VII does not become a mere 

"general civility code."  Id. (citing Faragher v. City of Boca 

Raton, 524 U.S. 775, 788 (1998).  This requirement is regarded 

"as crucial, and as sufficient to ensure that courts and juries 

do not mistake ordinary socializing in the workplace -- such as 

male-on-male horseplay or intersexual flirtation -- for 

discriminatory 'conditions of employment.'"  Id. (quoting Oncale 
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v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81 (1998).  

Thus, a petitioner must establish not only that they 

subjectively perceived the environment as hostile and abusive, 

but also that any reasonable person would perceive the 

environment to be hostile and abusive.  Id. (citing Mendoza v. 

Borden, Inc., 195 F.3d 1238, 1246 (11th Cir. 1999).  The Supreme 

Court has recognized that under the severe and pervasive 

requirement, ordinary tribulations of the workplace, such as the 

sporadic use of abusive language, gender-related jokes and 

occasional teasing, fall outside the broad protections of Title 

VII.  Faragher, 524 U.S. at 788. 

 45. In Gupta, the petitioner claimed that the harasser had 

touched her knee and raised the hem of her dress, touched her 

jewelry, commented that she looked very beautiful, and called 

her at home two to three times per week, often suggesting that 

he would like to come over and spend the night.  Gupta, 212 F.3d 

at 584-585.  The Eleventh Circuit found that this conduct was 

not sufficiently severe and pervasive to qualify as harassment. 

 46. In Speedway Super America, LLC v. Dupont, 2005 WL 

1537247 (Fla. 5th DCA 2005), the Fifth District Court of Appeal 

reversed a jury verdict in favor of a sexual harassment 

plaintiff, because the plaintiff failed to show that the conduct 

she experienced was sufficiently severe and pervasive.  Although 

the plaintiff claimed that the harasser had touched her buttocks 
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and rubbed her shoulders in a sexual manner, the court found 

that this conduct was not so severe and pervasive as to qualify 

as a hostile environment under the Florida Civil Rights Act. 

 47. The evidence is not persuasive that the touching 

incidents described by Petitioners even occurred.  Southwell 

claimed that Bouley grabbed his nipples on two occasions, 

grabbed his buttocks on two or three occasions, and grabbed his 

penis once.  With the exception of Baker, Southwell did not 

identify any witnesses who could verify his story with respect 

to the alleged touching incidents.  Furthermore, because 

Southwell's story was improbable and inconsistent with respect 

to the allegation that his penis was touched by Bouley, it is 

found, as a matter of fact, that Bouley did not grab Southwell's 

penis. 

 48. Assuming that Bouley may have slapped Southwell's 

backside two or three times and twisted his nipples on two 

occasions, this amount of touching is not so severe or pervasive 

as to alter the conditions of work and create a hostile and 

abusive environment. 

 49. Even assuming Southwell's account of his genitals 

being grabbed did occur, the sum total of the behavior that 

Southwell claims to have experienced does not exceed that which 

the Eleventh Circuit rejected as insufficient in Gupta or that 
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which the Fifth District Court of Appeal found to be 

insufficient in Speedway Super America. 

 50. Similarly, Baker claimed during the hearing that 

Bouley had grabbed his buttocks on one occasion, but Baker did 

not mention this alleged touching at any point during his 

deposition, nor did Baker tell his close friend Southwell 

anything about this alleged touching.  Furthermore, Petitioners 

attended a feedback session in which the subject of workplace 

harassment was discussed.  While the subject of nicknames was 

raised by Southwell, neither Petitioners mentioned any touching 

incidents.  During this session, Southwell indicated that the 

situation with the nicknames had been resolved. 

 51. Because the alleged touching incidents were few in 

number and not sufficiently serious, Petitioners have failed to 

establish that they were subjected to severe or pervasive sexual 

harassment. 

 52. Petitioners also cannot establish claims for hostile 

work environment sexual harassment because they cannot show that 

any of the alleged harassment occurred because of their sex.  

See Oncale v. Sundower Offshore Services, Inc., 523 U.S. 75 

(1998).  The Supreme Court has noted that a same-sex harassment 

plaintiff may attempt to establish that the conduct was "because 

of . . . sex" by evidence that the harasser was a homosexual, 

was hostile towards members of one sex, or treated members of 
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one sex less favorably than members of the other sex.  Id. at 

80-81.  The Supreme Court has stated that "whatever evidentiary 

route the plaintiff chooses to follow, he or she must always 

prove that the conduct at issue was not merely tinged with 

offensive connotations, but actually constituted "discrimination 

because of . . . sex."  Id. 

 53. Petitioners failed to present any evidence that 

Bouley, the alleged harasser, was himself a homosexual, or held 

animus toward others who might be homosexual.  Southwell 

testified that Bouley would gyrate his hips whenever an employee 

would bend over.  Southwell further admitted that Bouley could 

conduct these hip motions with both male and female employees.  

This information reveals that Bouley did not act in a manner 

motivated by sexual desire for male employees or hostility 

toward males in the workplace.  See E.E.O.C. v. Harbert-Yeargin, 

Inc., 266 F.3d 498 (6th Cir. 2001). 

 54. The alleged touching that was raised by Petitioners 

falls in the category of male horseplay.  This conduct falls 

outside of the protection of Title VII.  See Oncale, 523 U.S. 

at 81.  In Oncale, the Supreme Court noted that Title VII does 

not reach genuine, but innocuous differences in the ways men and 

women routinely interact with members of the same sex and of the 

opposite sex.  Id.  The Court added that the prohibition of 

harassment on the basis of sex requires neither asexuality nor 
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androgyny in the workplace; "it forbids only behavior so 

objectively offensive as to alter the 'conditions' of the 

victim's employment."  Id.; see also E.E.O.C. v. Harbert-

Yeargin, 266 F.3d at 522 (noting that gross and vulgar male 

horseplay (i.e., goosing) did not constitute discrimination 

based on sex); McCown v. St. John's Health System, Inc., 349 

F.3d 540, 544 (8th Cir. 2003) (ruling that male employee 

grabbing another male by the waist, chest, and buttocks and 

making lewd comments did not constitute discrimination based on 

sex). 

 55. To the extent that Petitioners claim that they were 

discriminated against because they were perceived to be 

homosexual, their allegations are insufficient to establish that 

they faced discrimination based on sex.  Title VII does not 

proscribe discrimination based on sexual orientation.  Thus, 

where a harassment plaintiff faces unwelcome conduct because he 

or she is perceived to be gay, this unwelcome conduct will not 

suffice to show that the plaintiff was discriminated against 

"based on sex."  Kay v. Independence Blue Cross, 2005 WL 1678816 

(3rd Cir. July 19, 2005). 

 56. Petitioners further cannot support their claims for 

sexual harassment based on the alleged nicknames.  Some of the 

nicknames that they complained about, that is, "powder," "crack 

pipe," and "crack head," were not sexual in nature.  Therefore, 
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the use of these names cannot be considered with respect to 

their claims for harassment.  The other nickname, "butt 

buddies," while offensive, falls in the category of male 

horseplay.  When Baker complained to DePriest about the 

nicknames, he stated that they were funny at first, but started 

getting old.  After Baker's complaint, DePriest made everyone 

stop using the nicknames.  Later, at the employee feedback 

session, Southwell brought up the subject of the nicknames, 

indicating that he was satisfied with the resolution. 

 57. Petitioners' sexual harassment claims also fail 

because Respondent exercised reasonable care to prevent 

harassment in the workplace and to correct harassing behavior 

that Petitioners could have encountered in the workplace.  

Petitioners cannot recover on their claims because they failed 

to take advantage of Respondent's preventive and corrective 

opportunities.  Respondent has a policy against sexual 

harassment that is stated in its employee manual.  Respondent 

reviews this policy with all new employees during their 

orientation.  New employees also watch a video about sexual 

harassment during their orientation.  After the video, a manager 

will address the new employees' questions regarding sexual 

harassment.  Respondent also has a poster hanging in the 

restaurant defining its policy against sexual harassment.  The 

poster provided information to employees to contact the joint 
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venture partner, Dick Meyer, or the service technician 

assistant, Cherie Ash, if they were subjected to sexual 

harassment. 

 58. Petitioners never contacted Meyer or Ash.  Therefore, 

they cannot overcome the defense that Respondent exercised 

reasonable care to prevent harassment in the workplace.  See 

Walton v. Johnson & Johnson Services, Inc., 347 F.3d 1272 (11th 

Cir. 2003).  Moreover, their subjective fears of reprisal do not 

justify their failure to complain in accordance with the policy.  

Id. 

 59. To the extent that Petitioners attempted to complain 

to lower-level managers not named in the policy or to DePriest 

himself, whom they alleged to be involved in the harassment, 

their complaints are not sufficient to put Respondent on notice 

of the supposed problems.  See Madray v. Publix Supermarkets, 

208 F.3d 1290 (11th Cir. 2000). 

 60. Petitioners also attempt to pursue retaliation claims 

against Respondent.  To establish a prima facie case of 

retaliation under Title VII, a petitioner must prove that:  

(1) he participated in an activity protected by Title VII; 

(2) he suffered an adverse employment action; and (3) there is a 

causal connection between the participation in the protected 

activity and the adverse employment action.  Gupta, 212 F.3d at 

587. 
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 61. Petitioners cannot satisfy the second and third prongs 

of their retaliation claims because they cannot show that they 

suffered an adverse employment action.  See Gupta, 212 F.3d at 

587 (noting that adverse employment action includes an ultimate 

employment decision, such as discharge or failure to hire, or 

other conduct that "alters the employee's compensation, terms, 

conditions, or privileges of employment, deprives him or her of 

employment opportunities, or adversely affects his or her status 

as an employee").  Specifically, they walked off their jobs in 

the middle of their shift.  Neither man was ever disciplined by 

Respondent, neither suffered any cut in pay, and neither man 

suffered any other action that affected his compensation, terms, 

or privileges of employment. 

 62. The doctrine of constructive discharge does not serve 

to excuse Petitioners' departure.  As noted above, neither man 

has established that he faced discriminatory harassment.  Even 

if Petitioners had made such a showing, constructive discharge 

requires a showing that working conditions had become so 

intolerable that no reasonable person would have remained 

employed.  Merely facing harassment or discrimination is not 

enough, as an employee is expected to remain employed and either 

take advantage of available internal remedies or file a charge 

of discrimination with EEOC or FCHR.  Only when all reasonable 

avenues have been exhausted is a plaintiff justified in leaving 
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employment.  Because Petitioners did not complain to Meyer or 

other corporate officials and did not file a charge of 

discrimination prior to leaving, they cannot show that they were 

subjected to a constructive discharge. 

RECOMMENDATION 
 
 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order that: 

 1.  Dismisses the Petition for Relief filed by Petitioner, 

Jasen Baker, in DOAH Case No. 05-0623, FCHR No. 23-03891; and 

 2.  Dismisses the Petition for Relief filed by Petitioner, 

Bernard Southwell, DOAH Case No. 05-0632, FCHR No. 23-03892.  

DONE AND ENTERED this 10th day of November, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 10th day of November, 2005. 
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STATEMENT OF THE ISSUES 
 
 Whether Respondent, Carrabba's Italian Grill, Inc., 

subjected Petitioners, Jasen Baker and Bernard Southwell, to a 

hostile work environment and retaliation in violation of 

Subsection 760.10(1)(a), Florida Statutes (2004). 

PRELIMINARY STATEMENT 
 
 Petitioners, Jasen Baker and Bernard Southwell (referred to 

individually as "Baker" and "Southwell," and collectively as 

"Petitioners"), filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) charging 

Respondent, Carrabba's Italian Grill, Inc. ("Respondent"), with 

employment discrimination on or about August 29, 2003, alleging 

sex discrimination and retaliation.  On or about January 26, 

2005, an amended "No Cause" determination was issued by FCHR as 

to Baker.  On January 19, 2005, a "Cause" determination was 

issued by FCHR, as to Southwell.  Petitioners each timely filed 

a Petition for Relief with FCHR, alleging that they had been 

subjected to a hostile work environment and retaliation and 

requested a formal hearing.  These matters were, subsequently, 

referred by FCHR to the Division of Administrative Hearings for 

a final hearing de novo on February 22 and 23, 2005, 

respectively, consolidated for hearing, and these matters were 

set for hearing.  Following discovery and the granting of the 
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parties' Motion for Continuance, a final hearing commenced on 

July 27, 2005. 

 At the hearing, Petitioners testified in their own behalf 

and presented the testimony of one witness, Ben See.  Five 

exhibits were admitted into evidence.  Respondent presented the 

testimony of eight witnesses, and seven exhibits were admitted 

into evidence.   

 A four-volume Transcript was filed on September 14, 2005.  

The parties were allowed 15 days from the date of the Transcript 

in which to file proposed findings of fact and conclusions of 

law.  On October 3, 2005, Petitioners filed a joint Motion for 

Extension of Time to file their proposals.  Respondent did not 

object, and the motion was granted.  The parties filed their 

proposed Findings of Fact, Conclusions of Law and Closing 

Arguments on October 31, 2005.  Respondent filed a notice of 

supplemental filing on November 1, 2005.  Both parties' 

proposals have been given careful consideration in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 
 
 1.  Respondent operates a chain of casual Italian 

restaurants. 

 2.  Respondent has adopted a policy against discrimination 

and harassment.  In addition to prohibiting harassment, the 

policy instructs employees whom to contact if they experience 
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harassment.  The policy is contained in an employee handbook 

that is distributed to all employees during the initial 

orientation process.  During orientation, Respondent's manager 

reviews the employee handbook with the new employee, including 

the policy on sexual harassment.  During the orientation 

process, Respondent also requires employees to view a video that 

explains that Respondent will not tolerate harassment.  The 

video familiarizes the employees with the company's expectations 

regarding the reporting of harassment in the workplace. 

 3.  During the orientation process, the employees are 

required to sign an acknowledgment on the exterior of their 

employee folders indicating that they have received and read the 

policy against harassment.  The critical sections of the policy 

are reprinted on the folders immediately above the signature 

lines. 

 4.  All of Respondent's restaurants are required to display 

a poster known as the "Carrabbamico Info" poster in the kitchen 

area.  This poster reprints the harassment policy and provides 

employees with a list of names to call if they feel that they 

have been harassed. 

 5.  Respondent has implemented reasonable precautions to 

prevent harassment from occurring in its restaurants. 

 6.  In the Central Florida market, Respondent's restaurants 

are overseen by a joint venture partner named Dick Meyer.  Meyer 
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is responsible for hiring and firing the managers of the 

restaurants that he oversees. 

 7.  In March 2000, Lawton DePriest became the managing 

partner at Respondent's Palm Bay location.  DePriest reported to 

Meyer.  DePriest remained in that capacity until September 2003, 

when he became the managing partner of Respondent's restaurant 

located in Formosa Gardens.  It was DePriest's management style 

to frequently yell at employees in order to motivate them.  It 

is also possible that he had favorites on the staff of the Palm 

Bay restaurant. 

 8.  Baker was hired by Respondent's Palm Bay restaurant in 

January 2002.  At the time that Baker began working for 

Respondent, he attended an orientation session conducted by 

DePriest.  It was DePriest's practice during orientation to 

discuss harassment issues and instruct employees to come to him 

directly if they experience any problems with sexual harassment.  

If for some reason an employee is not comfortable with him, 

DePriest would encourage the employee to contact any other 

person listed on the poster. 

 9.  Baker was given a copy of Respondent's handbook, which 

contains the company's policy against harassment.  On that same 

date, January 19, 2002, Baker signed his employee folder on the 

blank line under the harassment policy indicating that he had 
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read and received the policy.  Whether he reviewed the employee 

handbook further after that date is irrelevant. 

 10. Baker "vividly remembers" that during his orientation, 

he watched the videotape that included instructions on what he 

should do if he felt harassed.  However, during the hearing, 

Baker denied ever seeing the Carrabbamico Info poster.  However, 

Baker admitted on cross-examination that during his deposition, 

he had acknowledged seeing the Carrabbamico Info poster posted 

in the store.  During the deposition, Baker specifically 

remembered that there were business cards with contact 

information for Meyer and Cheri Ashe attached to the bottom of 

the poster.  Despite Baker's attempt to deny seeing the poster, 

his earlier answers in deposition were more credible in view of 

his specific recollection of the attached business cards and the 

lack of any persuasive explanation for the discrepancy. 

 11. After completing his orientation, Baker initially 

worked as a dishwasher.  Later, he was shown how to do food 

preparation work. 

 12. Before coming to work for Respondent, Baker had 

previously worked for a restaurant by the name of Golden Corral.  

During the time that he worked with Golden Corral, he became 

acquainted with a co-worker named Bernard Southwell. 

 13.  In the summer of 2002, Petitioners discussed the 

possibility of Southwell coming to work for Respondent.  Baker 
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spoke favorably of the restaurant and recommended that Southwell 

submit an application.  At the time, Baker had worked for 

Respondent for six or seven months. 

 14. Baker did not express to Southwell that he had 

observed or experienced any problems with unwelcome harassment. 

 15. Southwell submitted an application and was hired by 

Respondent's Palm Bay restaurant in August 2002 as a dishwasher. 

 16. At the time he began employment with Respondent, 

Southwell was living with a friend of his named Joe Corbett. 

 17. At the time, Baker was living in a one-bedroom 

apartment with his girlfriend.  Several weeks later, Baker's 

girlfriend decided to move out.  According to Petitioners, she 

suggested to Southwell that he move into Baker's apartment to 

replace her. 

 18. Around October 2002, Southwell moved out of the 

Corbett residence and moved in with Baker.  A third employee 

named Chris Germana also moved into the residence around the 

same time. 

 19. Because the apartment only had one bedroom, Germana 

slept on the couch.  Petitioners slept in the bedroom. 

 20. When employees at the restaurant learned of these 

arrangements, speculation began about whether the two men were 

homosexual. 
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 21. According to Petitioners, sometime after Southwell 

started to room with Baker, co-workers at the restaurant started 

referring to Petitioners by nicknames.  The co-workers referred 

to Baker as "powder," "crack pipe," and "crack head."  Baker 

knew that "powder" was a reference to a character from the movie 

"Powder" and that the name had nothing to do with his sexuality. 

 22. The co-workers also referred to Petitioners as "butt 

buddies."  Southwell testified that a male co-worker, 

Christopher Bouley, told him, "I know you guys are lovers." 

 23. Bouley, Arnold Samuel and DePriest all used these 

nicknames on occasion to refer to both Petitioners, according to 

Baker. 

 24. After several months, Southwell eventually went to 

DePriest and complained about the "powder," "crack pipe," and 

"butt buddies" nicknames.  Southwell told DePriest that the 

nicknames were funny at first, but that they started getting 

old.  DePriest then told Samuel and Bouley to stop using the 

nicknames.  Thereafter, the use of the nicknames stopped. 

 25. Southwell claimed that Bouley would gyrate his hips 

behind other employees as they were bending down.  However, 

Petitioners both admitted that Bouley would do these hip motions 

to both male and female employees. 

 26. During the hearing, Petitioners claimed that Bouley 

subjected them to unwelcome touching. 
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 27. Baker claimed that Bouley had touched his buttocks 

once.  However, Baker acknowledged that when his deposition was 

taken prior to the final hearing, he did not mention that Bouley 

touched his buttocks.  In fact, when asked during his deposition 

whether he had been sexually harassed, Baker testified that he 

had not and that he had only been verbally harassed.  

Furthermore, Baker made no mention of any physical touching in 

the Affidavit that he submitted to FCHR at the time he filed his 

charge of discrimination. 

 28. Southwell never saw Bouley touch or grab Baker's 

buttocks.  And despite their close relationship, Baker never 

told Southwell that Bouley had grabbed his buttocks. 

 29. Accordingly, Baker's allegation that he was touched 

inappropriately by Bouley or any other of Respondent's employees 

is not credible. 

 30. Southwell claimed that Bouley had touched his buttocks 

on two or three occasions and touched his nipples twice. 

 31. Southwell also claimed that Bouley had touched his 

penis on one occasion.  According to Southwell, he was bending 

down to pick up sauté pans when Bouley, who was supposedly 

standing behind him, reached between Southwell's legs from 

behind and clutched Southwell's genital area through his 

trousers.  This incident supposedly occurred during the 

restaurant's hours of operation while customers were in the 
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restaurant.  The alleged grabbing supposedly took place in front 

of a stove that sat in full view of customers seated at the 

restaurant's bar.  Bouley flatly denied ever touching 

Southwell's genitals or private area. 

 32. In the Affidavit that Southwell submitted to FCHR at 

the time he filed his charge of discrimination, Southwell made 

no mention of Bouley touching Southwell's penis.  At the time 

that he submitted this Affidavit, Southwell was represented by 

counsel.  Southwell did not offer any convincing reason for the 

omission of any description of his genitals being grabbed. 

 33. Accordingly, Southwell's allegation that Bouley 

touched Southwell's genitals is not credible. 

 34. Although Petitioners testified that they spoke to 

DePriest on several occasions, they admit that they never spoke 

to any of the other individuals listed on the harassment poster 

to complain about sexual harassment. 

 35. DePriest testified that the only complaint he ever 

received had to do with the nicknames and that he took prompt 

action to resolve this problem. 

 36. Annually, Respondent submits an employee experience 

survey to its employees that is completed anonymously and 

forwarded to an outside company for analysis.  After the survey 

is completed, employees participate in a small group feedback 

session to discuss the results of the survey.  On March 11, 
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2003, DePriest held the feedback session for his store, which 

was attended by Petitioners.  During the session, Southwell 

commented about the situation with the nicknames.  He indicated 

that the situation was resolved when it was brought to 

DePriest's attention. 

 37. This was the sole extent to which either employee 

complained of unwelcome behavior.  Respondent was not on notice 

of any problems with regard to touching or more serious 

inappropriate behavior. 

 38. On March 12, 2003, Petitioners' last day of work, 

Southwell approached DePriest to complain about scheduling for a 

special event at the convention center.  Southwell stated that 

he and Baker had signed up to participate in this event.  

Southwell was scheduled for the event, but Baker was not.  

DePriest explained that he needed Baker to float, because there 

were not enough people scheduled to work at the restaurant that 

night.  DePriest later talked to Baker, who indicated that he 

was not disappointed that he was not participating in the event.  

That conversation, however, was the last time that DePriest saw 

Baker.  DePriest learned that Petitioners had left before the 

end of their shift, when the plates in the restaurant were 

getting low and the sauté pans were getting stacked up.  

DePriest asked about the whereabouts of Petitioners and learned 

that they were seen riding their bicycles away from the 
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restaurant.  DePriest could not contact them because they did 

not have a telephone.  DePriest eventually terminated their 

employment for voluntarily walking off the job. 

CONCLUSIONS OF LAW 
 
 39. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2005), and Florida Administrative Code Rule 

60Y-4.016(1). 

 40. The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes (2003), incorporates 

and adopts the legal principles and precedents established in 

the federal anti-discrimination laws specifically set forth 

under Title VII of the Civil Rights Act of 1964, as amended.  

42 U.S.C. § 2000e, et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes (2004).  This section prohibits discrimination against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment because of such individual's sex.  

§ 760.10(1)(a), Fla. Stat. (2004).  FCHR and the Florida courts 

interpreting the provisions of the Florida Civil Rights Act of 

1964 have determined that federal discrimination laws should be 

used as guidance when construing provisions of the Act.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 506 (Fla. 1st DCA 
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1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 F.A.L.R. 567, 574 (FCHR 1993).  The United 

States Supreme Court has held that sexual harassment is a form 

of sex discrimination.  See Meritor Savings Bank v. Vinson, 477 

U.S. 57, 64 (1986). 

 41. Petitioners have the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  Petitioners have not presented any 

evidence which would constitute direct evidence of 

discrimination. 

 42. Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973) and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981), and again, in the case 

of St. Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 

2742 (1993).   
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 43. To support a claim of hostile environment sexual 

harassment, a petitioner must establish: 

  (1)  that he or she belongs to a protected 
group; (2) that the employee has been 
subject to unwelcome sexual harassment, such 
as sexual advances, requests for sexual 
favors, and other conduct of a sexual 
nature; (3) that the harassment must have 
been based on the sex of the employee; 
(4) that the harassment was sufficiently 
severe or pervasive to alter the terms and 
conditions of employment and create a 
discriminatorily abusive working 
environment; and (5) a basis for holding the 
employer liable. 

 
Gupta v. Florida Board of Regents, 212 F.3d 571, 582 (11th Cir. 

2000). 

 44. Petitioners have failed to establish that they were 

subjected to harassment that was sufficiently severe or 

pervasive to support their claim of hostile environment sexual 

harassment.  The severe or pervasive element tests the mettle of 

most sexual harassment claims.  Gupta, 212 F.3d at 583.  By 

requiring the petitioner to prove that the harassment is severe 

or pervasive, ensures that Title VII does not become a mere 

"general civility code."  Id. (citing Faragher v. City of Boca 

Raton, 524 U.S. 775, 788 (1998).  This requirement is regarded 

"as crucial, and as sufficient to ensure that courts and juries 

do not mistake ordinary socializing in the workplace -- such as 

male-on-male horseplay or intersexual flirtation -- for 

discriminatory 'conditions of employment.'"  Id. (quoting Oncale 
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v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81 (1998).  

Thus, a petitioner must establish not only that they 

subjectively perceived the environment as hostile and abusive, 

but also that any reasonable person would perceive the 

environment to be hostile and abusive.  Id. (citing Mendoza v. 

Borden, Inc., 195 F.3d 1238, 1246 (11th Cir. 1999).  The Supreme 

Court has recognized that under the severe and pervasive 

requirement, ordinary tribulations of the workplace, such as the 

sporadic use of abusive language, gender-related jokes and 

occasional teasing, fall outside the broad protections of Title 

VII.  Faragher, 524 U.S. at 788. 

 45. In Gupta, the petitioner claimed that the harasser had 

touched her knee and raised the hem of her dress, touched her 

jewelry, commented that she looked very beautiful, and called 

her at home two to three times per week, often suggesting that 

he would like to come over and spend the night.  Gupta, 212 F.3d 

at 584-585.  The Eleventh Circuit found that this conduct was 

not sufficiently severe and pervasive to qualify as harassment. 

 46. In Speedway Super America, LLC v. Dupont, 2005 WL 

1537247 (Fla. 5th DCA 2005), the Fifth District Court of Appeal 

reversed a jury verdict in favor of a sexual harassment 

plaintiff, because the plaintiff failed to show that the conduct 

she experienced was sufficiently severe and pervasive.  Although 

the plaintiff claimed that the harasser had touched her buttocks 
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and rubbed her shoulders in a sexual manner, the court found 

that this conduct was not so severe and pervasive as to qualify 

as a hostile environment under the Florida Civil Rights Act. 

 47. The evidence is not persuasive that the touching 

incidents described by Petitioners even occurred.  Southwell 

claimed that Bouley grabbed his nipples on two occasions, 

grabbed his buttocks on two or three occasions, and grabbed his 

penis once.  With the exception of Baker, Southwell did not 

identify any witnesses who could verify his story with respect 

to the alleged touching incidents.  Furthermore, because 

Southwell's story was improbable and inconsistent with respect 

to the allegation that his penis was touched by Bouley, it is 

found, as a matter of fact, that Bouley did not grab Southwell's 

penis. 

 48. Assuming that Bouley may have slapped Southwell's 

backside two or three times and twisted his nipples on two 

occasions, this amount of touching is not so severe or pervasive 

as to alter the conditions of work and create a hostile and 

abusive environment. 

 49. Even assuming Southwell's account of his genitals 

being grabbed did occur, the sum total of the behavior that 

Southwell claims to have experienced does not exceed that which 

the Eleventh Circuit rejected as insufficient in Gupta or that 
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which the Fifth District Court of Appeal found to be 

insufficient in Speedway Super America. 

 50. Similarly, Baker claimed during the hearing that 

Bouley had grabbed his buttocks on one occasion, but Baker did 

not mention this alleged touching at any point during his 

deposition, nor did Baker tell his close friend Southwell 

anything about this alleged touching.  Furthermore, Petitioners 

attended a feedback session in which the subject of workplace 

harassment was discussed.  While the subject of nicknames was 

raised by Southwell, neither Petitioners mentioned any touching 

incidents.  During this session, Southwell indicated that the 

situation with the nicknames had been resolved. 

 51. Because the alleged touching incidents were few in 

number and not sufficiently serious, Petitioners have failed to 

establish that they were subjected to severe or pervasive sexual 

harassment. 

 52. Petitioners also cannot establish claims for hostile 

work environment sexual harassment because they cannot show that 

any of the alleged harassment occurred because of their sex.  

See Oncale v. Sundower Offshore Services, Inc., 523 U.S. 75 

(1998).  The Supreme Court has noted that a same-sex harassment 

plaintiff may attempt to establish that the conduct was "because 

of . . . sex" by evidence that the harasser was a homosexual, 

was hostile towards members of one sex, or treated members of 
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one sex less favorably than members of the other sex.  Id. at 

80-81.  The Supreme Court has stated that "whatever evidentiary 

route the plaintiff chooses to follow, he or she must always 

prove that the conduct at issue was not merely tinged with 

offensive connotations, but actually constituted "discrimination 

because of . . . sex."  Id. 

 53. Petitioners failed to present any evidence that 

Bouley, the alleged harasser, was himself a homosexual, or held 

animus toward others who might be homosexual.  Southwell 

testified that Bouley would gyrate his hips whenever an employee 

would bend over.  Southwell further admitted that Bouley could 

conduct these hip motions with both male and female employees.  

This information reveals that Bouley did not act in a manner 

motivated by sexual desire for male employees or hostility 

toward males in the workplace.  See E.E.O.C. v. Harbert-Yeargin, 

Inc., 266 F.3d 498 (6th Cir. 2001). 

 54. The alleged touching that was raised by Petitioners 

falls in the category of male horseplay.  This conduct falls 

outside of the protection of Title VII.  See Oncale, 523 U.S. 

at 81.  In Oncale, the Supreme Court noted that Title VII does 

not reach genuine, but innocuous differences in the ways men and 

women routinely interact with members of the same sex and of the 

opposite sex.  Id.  The Court added that the prohibition of 

harassment on the basis of sex requires neither asexuality nor 
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androgyny in the workplace; "it forbids only behavior so 

objectively offensive as to alter the 'conditions' of the 

victim's employment."  Id.; see also E.E.O.C. v. Harbert-

Yeargin, 266 F.3d at 522 (noting that gross and vulgar male 

horseplay (i.e., goosing) did not constitute discrimination 

based on sex); McCown v. St. John's Health System, Inc., 349 

F.3d 540, 544 (8th Cir. 2003) (ruling that male employee 

grabbing another male by the waist, chest, and buttocks and 

making lewd comments did not constitute discrimination based on 

sex). 

 55. To the extent that Petitioners claim that they were 

discriminated against because they were perceived to be 

homosexual, their allegations are insufficient to establish that 

they faced discrimination based on sex.  Title VII does not 

proscribe discrimination based on sexual orientation.  Thus, 

where a harassment plaintiff faces unwelcome conduct because he 

or she is perceived to be gay, this unwelcome conduct will not 

suffice to show that the plaintiff was discriminated against 

"based on sex."  Kay v. Independence Blue Cross, 2005 WL 1678816 

(3rd Cir. July 19, 2005). 

 56. Petitioners further cannot support their claims for 

sexual harassment based on the alleged nicknames.  Some of the 

nicknames that they complained about, that is, "powder," "crack 

pipe," and "crack head," were not sexual in nature.  Therefore, 
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the use of these names cannot be considered with respect to 

their claims for harassment.  The other nickname, "butt 

buddies," while offensive, falls in the category of male 

horseplay.  When Baker complained to DePriest about the 

nicknames, he stated that they were funny at first, but started 

getting old.  After Baker's complaint, DePriest made everyone 

stop using the nicknames.  Later, at the employee feedback 

session, Southwell brought up the subject of the nicknames, 

indicating that he was satisfied with the resolution. 

 57. Petitioners' sexual harassment claims also fail 

because Respondent exercised reasonable care to prevent 

harassment in the workplace and to correct harassing behavior 

that Petitioners could have encountered in the workplace.  

Petitioners cannot recover on their claims because they failed 

to take advantage of Respondent's preventive and corrective 

opportunities.  Respondent has a policy against sexual 

harassment that is stated in its employee manual.  Respondent 

reviews this policy with all new employees during their 

orientation.  New employees also watch a video about sexual 

harassment during their orientation.  After the video, a manager 

will address the new employees' questions regarding sexual 

harassment.  Respondent also has a poster hanging in the 

restaurant defining its policy against sexual harassment.  The 

poster provided information to employees to contact the joint 
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venture partner, Dick Meyer, or the service technician 

assistant, Cherie Ash, if they were subjected to sexual 

harassment. 

 58. Petitioners never contacted Meyer or Ash.  Therefore, 

they cannot overcome the defense that Respondent exercised 

reasonable care to prevent harassment in the workplace.  See 

Walton v. Johnson & Johnson Services, Inc., 347 F.3d 1272 (11th 

Cir. 2003).  Moreover, their subjective fears of reprisal do not 

justify their failure to complain in accordance with the policy.  

Id. 

 59. To the extent that Petitioners attempted to complain 

to lower-level managers not named in the policy or to DePriest 

himself, whom they alleged to be involved in the harassment, 

their complaints are not sufficient to put Respondent on notice 

of the supposed problems.  See Madray v. Publix Supermarkets, 

208 F.3d 1290 (11th Cir. 2000). 

 60. Petitioners also attempt to pursue retaliation claims 

against Respondent.  To establish a prima facie case of 

retaliation under Title VII, a petitioner must prove that:  

(1) he participated in an activity protected by Title VII; 

(2) he suffered an adverse employment action; and (3) there is a 

causal connection between the participation in the protected 

activity and the adverse employment action.  Gupta, 212 F.3d at 

587. 
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 61. Petitioners cannot satisfy the second and third prongs 

of their retaliation claims because they cannot show that they 

suffered an adverse employment action.  See Gupta, 212 F.3d at 

587 (noting that adverse employment action includes an ultimate 

employment decision, such as discharge or failure to hire, or 

other conduct that "alters the employee's compensation, terms, 

conditions, or privileges of employment, deprives him or her of 

employment opportunities, or adversely affects his or her status 

as an employee").  Specifically, they walked off their jobs in 

the middle of their shift.  Neither man was ever disciplined by 

Respondent, neither suffered any cut in pay, and neither man 

suffered any other action that affected his compensation, terms, 

or privileges of employment. 

 62. The doctrine of constructive discharge does not serve 

to excuse Petitioners' departure.  As noted above, neither man 

has established that he faced discriminatory harassment.  Even 

if Petitioners had made such a showing, constructive discharge 

requires a showing that working conditions had become so 

intolerable that no reasonable person would have remained 

employed.  Merely facing harassment or discrimination is not 

enough, as an employee is expected to remain employed and either 

take advantage of available internal remedies or file a charge 

of discrimination with EEOC or FCHR.  Only when all reasonable 

avenues have been exhausted is a plaintiff justified in leaving 
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employment.  Because Petitioners did not complain to Meyer or 

other corporate officials and did not file a charge of 

discrimination prior to leaving, they cannot show that they were 

subjected to a constructive discharge. 

RECOMMENDATION 
 
 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order that: 

 1.  Dismisses the Petition for Relief filed by Petitioner, 

Jasen Baker, in DOAH Case No. 05-0623, FCHR No. 23-03891; and 

 2.  Dismisses the Petition for Relief filed by Petitioner, 

Bernard Southwell, DOAH Case No. 05-0632, FCHR No. 23-03892.  

DONE AND ENTERED this 10th day of November, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 10th day of November, 2005. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in these cases.  
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