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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LINDA MARCHINKO, 
 
     Petitioner, 
 
vs. 
 
THE WITTEMAN COMPANY, LLC, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2062 

   
RECOMMENDED ORDER 

 
 A hearing was held pursuant to notice, on August 24, 2005, 

in Bunnell, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros. 

APPEARANCES 

     For Petitioner:  Linda Marchinko, pro se 
                      30 Westmount Lane 
                      Palm Coast, Florida  32164 
                      
     For Respondent:  Matthew S. Welch, Esquire 
                      Rice & Rose 
                      222 Seabreeze Boulevard 
                      Daytona Beach, Florida  32118 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Charge of Discrimination filed by 

Petitioner on November 17, 2004. 
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PRELIMINARY STATEMENT 

On November 17, 2004, Petitioner, Linda Marchinko, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR) which alleged that The Witteman Company 

violated Section 760.10, Florida Statutes, by discriminating 

against her on the basis of age.   

The allegations were investigated and on May 3, 2005, FCHR 

issued its determination of "no cause" and Notice of 

Determination: No Cause.  

A Petition of Relief was filed by Petitioner on May 31, 

2005.  FCHR transmitted the case to the Division of 

Administrative Hearings (Division) on or about June 7, 2005.  A 

Notice of Hearing was issued setting the case for formal hearing 

on August 24, 2005.   

At hearing, Petitioner testified on her own behalf and 

presented the testimony of Clifford Martin.  Petitioner's 

Exhibit numbered 1 was admitted into evidence.  Respondent 

presented the testimony of Cara Brammer and William Geiger.  

Respondent offered Exhibits numbered 1 through 9, which were 

admitted into evidence.     

A transcript consisting of one volume was filed on    

September 6, 2005.  Petitioner filed a post-hearing submission.  

Respondent filed Proposed Findings of Fact and a Proposed Order.  
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Both filings were timely and have been considered in the 

preparation of this Recommended Order.1/  

FINDINGS OF FACT 

1.  Petitioner, Linda Marchinko, was employed by the 

Witteman Company, Inc., from 1966 until April 2003.  The 

Witteman Company, Inc. (hereinafter "Inc.") was a division of 

the Dover Corporation.  While employed by Inc., Petitioner held 

the position of traffic manager. 

2.  The most recent description of the duties of the 

position of traffic manager reads as follows: 

Responsible for, but not limited to, traffic 
managerial duties, coordinate and arrange 
for all product shipments, required 
documentation, customer interaction, and 
providing back-up support as required to 
others within the Company.  Work with 
minimum supervision, produce quality, 
complete and accurate work and be an active 
and positive participant on teams and 
committees to which assigned.   
 

3.  In February 2003, Cryogenic Industries made an asset 

purchase of Inc. and established Witteman, LLC (hereinafter 

LLC).  LLC engineers and sells carbon dioxide, recovery, and 

production equipment to soft drink and brewing companies.  

Whereas Inc. had a maximum of 110 employees, LLC was established 

with only 17 employees, as many departments such as purchasing, 

traffic, and accounting were eliminated or "farmed out." 
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4.  At the time of the asset purchase, all employees of 

Inc. were terminated due to the sale of the assets of Inc.   

5.  Petitioner was terminated from employment with Inc. 

effective April 8, 2003.  She signed a Severance Agreement and 

Waiver and Release of Claims, releasing Inc. from all claims, 

including any related to the Age Discrimination and Employment 

Act. 

6.  The position of traffic manager has not and does not 

exist at LLC. 

7.  Petitioner was not hired by LLC.  Petitioner has never 

been employed by LLC and, therefore, was not terminated by LLC. 

8.  A few employees of Inc. were hired by LLC.  Petitioner 

was not one of them.   

9.  Cara Brammer is one of the employees of Inc. who was 

hired by LLC.  Her position is Comptroller. 

10.  Petitioner contends that regardless of Ms. Brammer's 

title, Ms. Brammer performs the same functions that Petitioner 

used to perform for Inc.  Petitioner believes that Ms. Brammer 

was hired by LLC because she is younger than Petitioner.  At the 

time Ms. Brammer was hired by LLC, she was approximately 39 

years old and Petitioner was 55 years old.     

11.  Ms. Brammer's duties as Comptroller include accounts 

payable, cost accounting, and general ledger work.  According to 

Ms. Brammer, the traffic manager duties previously performed by 
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Petitioner were separated between two of LLC's sister companies 

in California, which handle all of the major equipment, 

including manufacturing and shipping for LLC.   

12.  William Geiger is General Manager of LLC.  According 

to Mr. Geiger, the manufacturing of the product was shifted to 

two divisions located in California.  The primary shipping of 

the company's product was also shifted to California.  This is 

consistent with Ms. Brammer's testimony.   

13.  According to Ms. Brammer, a small portion of the 

shipping duties that had initially been sent to California are 

now handled by LLC.  She estimates that she spends only four to 

five hours a week on these traffic duties, that Mr. Geiger 

handles some of these duties, and that "quite a bit" of these 

traffic duties have been farmed out to a company called Freight 

Forwarder. 

14.  LLC employs people in their thirties, forties, 

fifties, and sixties. 

15.  There is no competent evidence that LLC used age as a 

criterion in its determination of who would and who would not be 

hired for the newly formed company.           

CONCLUSIONS OF LAW 
 

 16.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569 and 120.57, Fla. Stat.      



 6

17.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

age.       

18.  In order to make out a prima facie case of age 

discrimination under Section 760.10(1)(a), Florida Statutes,2/ 

Petitioner must show that she was a member of a protected age 

group, that she was qualified for the job, that she was 

rejected, and that she lost the position to a younger person.  

Benson v. Tocco, Inc., 113 F.3d 1203, 1207 (11th Cir. 1997), 

citing McDonnell Douglass Corp. v. Green, 411 U.S. 792 (1973) 

(The 11th Circuit has adopted a variation of the McDonnell 

Douglass Corp. v. Green test in Age Discrimination in Employment 

Act violation claims.)          

19.  Arguably, Petitioner has met her burden of proving a 

prima facie case of age discrimination.  She is, and was at the 

time of the employment decision at issue here, a member of a 

protected age group.  While the minimum qualifications for the 

job are not clear from the record, there is nothing to indicate 

that she was not qualified for the job.  Further, she was not 

fired because of poor job performance.  Accordingly, she met the 

minimum requirements for the job satisfying the first prong of 

establishing a prima facie case.  As to the second prong of 

establishing a prima facie case, Petitioner was not fired by LLC 
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because she was never hired by LLC.  However, Petitioner was 

subject to an adverse employment decision in that she was not 

hired for the job.  Ms. Brammer, while 39 at the time she was 

hired by LLC, was just under the age protected under the law 

and, therefore, was not a member of a protected age group at the 

time she was hired.  This satisfies the third prong of 

establishing a prima facie case.   

20.  When the charging party, i.e., Petitioner, is able to 

make out a prima facie case, the burden to go forward shifts to 

the employer to articulate a legitimate, non-discriminatory 

explanation for the adverse employment action.  Walker v. 

Prudential Property and Casualty Insurance Company, 286 F.3d 

1270 (11th Cir. 2002); Department of Corrections v. Chandler, 

582 So. 2d 1183 (Fla. 1st DCA 1991) (court discusses shifting 

burdens of proof in discrimination cases).  The employer has the 

burden of production, not persuasion, and need only persuade the 

finder of fact that the decision was non-discriminatory.  

Department of Corrections v. Chandler, supra;  Alexander v. 

Fulton County, GA, 207 F.3d 1303 (11th Cir. 2000).     

21.  Respondent has met its burden of production.  

Respondent has adequately articulated a legitimate, non-

discriminatory explanation for its employment decision regarding 

Petitioner.  First, LLC did not terminate Petitioner because she 

was never employed there.  Secondly, Petitioner's job position 
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was eliminated in the formation of LLC.  As such, Respondent has 

asserted a legitimate, non-discriminatory reason for not 

employing Petitioner.  The decision of LLC regarding Petitioner 

was based upon legitimate means and was not based upon 

Petitioner's age.   

22.  Petitioner failed to present sufficient evidence to 

contradict the evidence presented by Respondent that she was not 

hired by LLC because her position was simply not part of the 

newly formed company. 

23.  Once the employer articulates a legitimate non-

discriminatory explanation for its actions, the burden shifts 

back to the charging party to show that the explanation given by 

the employer was a pretext for intentional discrimination.    

"Would the proffered evidence allow a reasonable factfinder to 

conclude that the articulated reason for the decision was not 

the real one?"  Walker v. Prudential, supra.  "The employee must 

satisfy this burden by showing directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief."  Department of 

Corrections v. Chandler, 582 So. 2d 1183 at 1186;  Alexander v. 

Fulton County, GA, supra.  Petitioner has not met this burden.   
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24.  Courts have found only the most blatant remarks, whose 

intent could be nothing other than to discriminate on the basis 

of age, to constitute direct evidence of age discrimination.  

See, e.g., Barnes v. Southwest Forest Industries, 814 F.2d 607 

at 610 (11th Cir. 1987) (remark by personnel manager to 

terminated security guard that in order to transfer, "you would 

have to take another physical examination at your age, I don't 

believe you could pass it" was not considered direct evidence of 

age discrimination by the court); Williams v. General Motors 

Corp., 656 F.2d 120 at 130 (5th Cir. Unit B 1981) cert. denied, 

455 U.S. 943 (1982) (scrap of paper on which was written "Too 

old--Lay Off" would constitute direct evidence of discriminatory 

intent).   

25.  Other than Petitioner's assertions that Respondent 

discriminated against her, Petitioner presented no evidence 

establishing that Respondent's reasons were pretextual.   

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    
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DONE AND ENTERED this 1st day of November, 2005, in 

Tallahassee, Leon County, Florida.     

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of November, 2005. 

                               
 

ENDNOTES 
 
1/  Petitioner attached documents to her post-hearing submission 
which were not offered or admitted into evidence at hearing.  
Accordingly, these documents, other than those introduced by 
Respondent and admitted into evidence at hearing, are not part 
of the record and cannot be considered by the undersigned in 
writing this Recommended Order.  §.120.57(1)(f), Fla. Stat. 
 
2/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA  1994). 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

DOSWELL BROWN,                    ) 
                                  ) 
     Petitioner,                  ) 
                                  ) 
vs.                               )   Case No. 05-2600 
                                  ) 
FLORIDA TRANSPORTATION SERVICES,  ) 
                                  ) 
     Respondent.                  ) 
__________________________________) 
 

 
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was conducted in this 

case on September 14, 2005, via videoteleconference at sites in 

Fort Lauderdale and Tallahassee, Florida, before Florence Snyder 

Rivas, a duly-designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

     For Petitioner:  Doswell Brown, pro se 
                      1101 Northwest 23rd Terrace 
                      Fort Lauderdale, Florida  33311 

 
     For Respondent:  Carmen M. Rodriguez, Esquire 
                      Carmen Rodriguez, P.A. 
                      9245 Southwest 157th Street, Suite 209 
                      Miami, Florida  33157 
 

STATEMENT OF THE ISSUE 

Whether Respondent engaged in an unlawful employment action 

as alleged by Petitioner and, if so, what relief should be 

granted.    
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PRELIMINARY STATEMENT 

Petitioner Doswell Brown (Petitioner) filed an employment 

Charge of Discrimination dated September 27, 2004, with the 

Florida Commission on Human Relations (FCHR).  The named 

employer was Respondent Florida Transportation Services 

(Respondent). 

The Charge of Discrimination was investigated and on 

June 9, 2005, the FCHR issued its determination of "no cause."   

Petitioner timely asserted his right to a hearing and on 

July 20, 2005, the FCHR referred the matter to the Division of 

Administrative Hearings for the assignment of an Administrative 

Law Judge to conduct the proceedings. 

The identity of witnesses, testimony, and attendant rulings 

are reflected in the one-volume transcript of the proceedings 

filed on September 20, 2005.  Neither party offered exhibits.  

The parties filed timely post-hearing submissions which 

have been duly-considered. 

All citations to the Florida Statutes are to the current 

version of the statutes.  At the time of the events from which 

this case arises, all material portions of the Florida Civil 

Rights Act of 1992 (FCRA) were the same as the current version 

of the statutes. 
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FINDINGS OF FACT 

1.  Petitioner is a black male. He identifies himself 

variously as a "Caribbean black," "Jamaican," and "Rastafarian."   

2.  Respondent conducts its business at Port Everglades, a 

major Florida seaport (Port Everglades or the Port).  

Respondent's business is to service passenger and commercial 

shipping by transporting and loading cargo in and about Port 

Everglades. 

3.  Respondent is an employer within the meaning of the 

applicable statutory provisions.  Petitioner was employed by 

Respondent from August 13, 2002, until October 29, 2003, when he 

was terminated. 

4.  At all relevant times, Lizabeth Divers (Divers) has 

been Respondent's Director of Human Resources.  In that capacity 

she was responsible for Respondent's personnel matters as well 

as its compliance with the FCRA.  Her job includes, at all 

relevant times, hiring and firing; employee discipline; 

implementing company polices; and receiving and investigating 

complaints lodged verbally or in writing by employees about any 

matters affecting their employment.1 

5.  At all times material to this case, Petitioner was 

aware of his right to lodge complaints verbally or in writing 

with Divers with respect to any matter affecting his employment, 
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including any alleged unlawful employment practice.  At no time 

prior to his termination did Petitioner do so. 

6.  The record contains no persuasive evidence concerning 

the composition of Respondent's workforce by race, national 

origin, religion, or any other classification relevant to 

Petitioner's claim against Respondent under the FCRA. 

7.  As previously noted, Petitioner was employed by 

Respondent from August 13, 2002, until October 29, 2003, when 

his employment was terminated by Divers for violating a company 

policy prohibiting possession of firearms or other weapons on 

Port property (the weapons policy).  All of Respondent's 

employees, including Petitioner at all times material to this 

case, gain access to Port Everglades only by passing a security 

checkpoint.  A security guard thereupon confirms that the 

individual has current port identification and parking decal.  

Once cleared to enter the Port, Respondent's employees have 

access to the entire Port, and are generally not under direct 

supervision as they perform their jobs.   

8.  Respondent's weapons policy is grounded in reasons that 

were obvious to any employee, and which had to have been obvious 

to Petitioner.  The need for such a policy is self-evident.  

There is no evidence that any other person employed by 

Respondent has ever violated the weapons policy. 
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9.  At relevant times Petitioner was licensed by the state 

to carry a concealed weapon.  State licensure does not 

constitute authorization for Petitioner to ignore Respondent's 

weapons policy. 

10.  Petitioner had no job-related reason to carry a gun.  

Petitioner's job was to drive a truck known to seaport workers 

as a "mule."  Mules are used to transport cargo from one 

location to another.  Petitioner's basic job duty was to drive 

box loads of material from one location to another at Port 

Everglades. 

11.  Petitioner was qualified to do his job and performed 

his duties adequately with no prior disciplinary record. 

12.  Divers was unaware of Petitioner's alleged violation 

of the weapons policy until the start of the business day on 

Monday, October 29, 2003.  At that time, it was brought to her 

attention that one or more of Petitioner's co-workers had 

confronted him over the weekend regarding a bulge at his waist, 

and that Petitioner had confirmed that the bulge was a gun. 

13.  Divers felt this alleged violation of the weapons 

policy was a serious accusation which, if true, would warrant 

immediate termination.  She also felt that it posed a 

potentially life-threatening situation.  Divers determined that 

Petitioner was scheduled to work that day.  Divers immediately 
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left her office and proceeded to the Broward County Sheriff's 

Office (BCSO) Port Everglades precinct to advise of the 

potential security threat.  Divers sought BCSO's assistance in 

addressing this unprecedented and potentially dangerous 

situation. 

14.  BCSO immediately provided assistance in the form of 

three armed deputies.  Each officer drove his police vehicle to 

intercept Petitioner on Port grounds. 

15.  The officers interviewed Petitioner in the presence of 

Divers.  Petitioner freely admitted that he regularly concealed 

his gun in his vehicle.  Petitioner had access to his vehicle 

throughout his shift. 

16.  The officers verified Petitioner's concealed weapons 

permit.  Divers informed Petitioner and the officers that she 

was terminating Petitioner's employment.  

17.  There is no persuasive evidence that Petitioner 

protested this action or complained that it was motivated by 

race, national origin, or religion.  Instead, the evidence 

established that Divers made a decision she was authorized to 

make, i.e., to terminate Petitioner for his admitted violation 

of the weapons policy.  The officers disassembled Petitioner's 

gun, placed it in the trunk of Petitioner's vehicle, and 

escorted Petitioner off the Port property. 
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18.  There is no evidence regarding who, if anyone, was 

hired to replace Petitioner following his termination.  

Petitioner has failed to show that any other similarly situated 

employee who violated the weapons policy was treated differently 

from Petitioner. 

CONCLUSIONS OF LAW 
 

19.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

20.  In this proceeding, Petitioner has the burden of 

proving by the preponderance of the evidence that Respondent 

committed an unlawful employment practice.  Florida Department 

of Transportation v. J. W. C. Company, Inc., 396 So. 2d 778 

(Fla. 1st DCA 1981). 

21.  Section 760.10, Florida Statutes, sets forth the 

relevant portion of the FCRA and provides: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
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any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

22.  The Supreme Court of the United States established, in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), a three-step analysis to be used in cases alleging 

discrimination where, as in this case, there is no direct 

evidence of discrimination.   

23.  Pursuant to this analysis, Petitioner has the burden 

of establishing a prima facie case of unlawful discrimination by 

a preponderance of the evidence.  If a prima facie case is 

established, Petitioner must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner.  

Once this non-discriminatory reason is offered by Respondent, 

the burden then shifts back to Petitioner to demonstrate that 

the offered reason is merely a pretext for discrimination.  

Before finding discrimination, "[t]he fact finder must believe 

the plaintiff's explanation of intentional discrimination."  

St. Mary's Honor Center v. Hicks, 509 U.S. 502, 519 (1993). 

24.  In order for Petitioner to establish a prima facie 

case, he must demonstrate each of the following: (1) he belongs 
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to a protected class; (2) Respondent treated similarly situated 

employees outside of his classification differently or more 

favorably, or he was replaced by a person outside his protected 

class; (3) he was qualified for the position he held; (4) and 

suffered an adverse employment action.  Maynard v. Board of 

Regents of Division of Universities of the Florida Department of 

Education, 342 F.3d 1281 (11th Cir. 2003). 

25.  Petitioner failed to prove a prima facie case because 

he proved only three of the four required elements.  Petitioner 

proved that he belonged to a protected class; was qualified for 

the job he held; and suffered an adverse employment action, i.e. 

termination.  However, Petitioner did not prove that Respondent 

treated similarly situated employees outside of his 

classification differently or more favorably.  There is no 

evidence that any similarly situated employee would not be 

terminated for a violation of the company policy prohibiting 

weapons.  Neither did Petitioner prove that he was replaced by a 

person outside his protected class.  There is no evidence 

regarding who, if anyone, replaced Petitioner following 

Petitioner's termination.  The failure to prove an element of a 

prima facie case is fatal to Petitioner's claim. 

26.  Under no circumstances is proof that, in essence, 

amounts to no more than mere speculation and self-serving belief 
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on the part of the complainant concerning the motives of the 

employer sufficient, standing alone, to establish a prima facie 

case of intentional discrimination.  See Lizardo v. Denny's, 

Inc., 270 F.3d 94, 104 (2d Cir. 2001)("The record is barren of 

any direct evidence of racial animus.  Of course, direct 

evidence of discrimination is not necessary. . . .  However, a 

jury cannot infer discrimination from thin air.  Plaintiffs have 

done little more than cite to their mistreatment and ask the 

court to conclude that it must have been related to their race.  

This is not sufficient.")(citations omitted.); Reyes v. Pacific 

Bell, 21 F.3d 1115 (Table), 1994 WL 107994 **4 n.1 (9th Cir. 

1994)("The only such evidence [of discrimination] in the record 

is Reyes's own testimony that it is his belief that he was fired 

for discriminatory reasons.  This subjective belief is 

insufficient to establish a prima facie case."); Little v. 

Republic Refining Co., Ltd., 924 F.2d 93, 96 (5th Cir. 

1991)("Little points to his own subjective belief that age 

motivated Boyd.  An age discrimination plaintiff's own good 

faith belief that his age motivated his employer's action is of 

little value."); Elliott v. Group Medical & Surgical Service, 

714 F.2d 556, 567 (5th Cir. 1983)("We are not prepared to hold 

that a subjective belief of discrimination, however genuine, can 

be the basis of judicial relief."); Rouillard v. Potter, 2003 WL 
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21026814*9 (D. Minn. 2003)("A plaintiff's subjective belief or 

speculation that statements are discriminatory does not 

establish a claim of hostile work environment."); Coleman v. 

Exxon Chemical Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 

2001)("Plaintiff's conclusory, subjective belief that he has 

suffered discrimination by Cardinal is not probative of unlawful 

racial animus."); Cleveland-Goins v. City of New York, 1999 WL 

673343 *2 (S.D. N.Y. 1999)("Plaintiff has failed to proffer any 

relevant evidence that her race was a factor in defendants' 

decision to terminate her.  Plaintiff alleges nothing more than 

that she 'was the only African-American man [sic] to hold the 

position of administrative assistant/secretary at Manhattan 

Construction.' (Compl.¶ 9.)  The Court finds that this single 

allegation, accompanied by unsupported and speculative 

statements as to defendants' discriminatory animus, is entirely 

insufficient to make out a prima facie case or to state a claim 

under Title VII."); Umansky v. Masterpiece International Ltd., 

1998 WL 433779 *4 (S.D. N.Y. 1998)("Plaintiff proffers no 

support for her allegations of race and gender discrimination 

other than her own speculations and assumptions.  The Court 

finds that plaintiff cannot demonstrate that she was discharged 

in circumstances giving rise to an inference of discrimination, 

and therefore has failed to make out a prima facie case of race 
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or gender discrimination."); and Lo v. F.D.I.C., 846 F. Supp. 

557, 563 (S.D. Tex. 1994)("Lo's subjective belief of race and 

national origin discrimination is legally insufficient to 

support his claims under Title VII."). 

27.  Assuming arguendo that Petitioner had established a 

prima facie case, it would be necessary to consider the second 

McDonnell Douglas factor, which requires Respondent to provide a 

legitimate, nondiscriminatory reason for its adverse employment 

action.  

28.  In this case, Respondent elected to put on a defense 

and established by convincing evidence that the reason for its 

action was Petitioner's violation on October 29, 2003, of 

Respondent's weapons policy.  The evidence established that 

Divers, who was authorized to hire and fire employees, regarded 

violation of the weapons policy as a firing offense, even if an 

employee had violated the policy only once.  The evidence 

established that Petitioner was terminated for a legitimate, 

non-discriminatory reason, i.e. his admitted failure to abide by 

the weapons policy. 

29.  Petitioner did not demonstrate that the reason given 

by Respondent for the adverse employment action was pretextual.  

It bears emphasis that Petitioner was not a credible witness.  

Respondent presented convincing testimony from its human 
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resources director, Divers, that not only established that there 

was a legitimate nondiscriminatory reason for Petitioner's 

termination, but that also cast serious doubt on the credibility 

of Petitioner's entire testimony (even those portions that were 

not directly contradicted by Respondent's evidentiary 

presentation).  See Walker v. Florida Department of Business and 

Professional Regulation, 705 So. 2d 652, 655 (Fla. 5th DCA 

1998)(Dauksch, J., specially concurring)("[T]he trier of fact is 

never bound to believe any witness, even a witness who is 

uncontradicted."); Maurer v. State, 668 So. 2d 1077, 1079 (Fla. 

5th DCA 1996)("A judge acting as fact-finder is not required to 

believe the testimony of police officers in a suppression 

hearing, even when that is the only evidence presented; just as 

a jury may disbelieve evidence presented by the state even if it 

is uncontradicted, so too the judge may disbelieve the only 

evidence offered in a suppression hearing."); and Bellman v. 

Yarmark Enterprises, Inc., 180 So. 2d 663, 664 (Fla. 3d DCA 

1965)("The two principal witnesses relied upon by appellant for 

the proof of usury were substantially impeached and we cannot 

say that the trial court was bound to accept their testimony.  A 

chancellor as the 'finder of fact' may find a witness who has 

been impeached completely unworthy of belief, and in such 
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circumstances it is within his province to reject such 

testimony."). 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief and 

denying all relief requested therein.   

DONE AND ENTERED this 1st day of November, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
FLORENCE SNYDER RIVAS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of November, 2005. 

 
 

ENDNOTE 
 

1/  Divers has worked for Respondent for sixteen years. 
Petitioner deemed it necessary to accuse Divers of lying under 
oath and coercing others not to testify truthfully.  Petitioner 
was afforded ample opportunity to provide a factual basis for 
his accusations and did not do so.  Petitioner's contention that 
Divers lied under oath is rejected.  Based upon careful 
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observation of all the witnesses and consideration of the record 
as a whole, it is specifically determined that Petitioner is not 
a reliable witness.  It would serve no useful purpose to recount 
the baseless accusations contained in the transcript because it 
is determined that alleged events upon which Petitioner bases 
his claim of criminal wrongdoing by Divers and possibly by 
Respondent's attorney did not happen, and are, as well, 
irrelevant to the application of the law to the facts of this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

HUMBERTO BOTERO,                ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 05-0381 
                                ) 
CALUSA CLUB VILLAGE, P.O.A.,    ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on April 28, 2005, in Miami, Florida, before Errol H. Powell, a 

designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Humberto Botero, pro se 
                 13240 Southwest 88th Lane 
                 Apartment E-201 
                 Miami, Florida  33186 

 
For Respondent:  Carlos A. Triay, Esquire 
                 Carlos A. Triay, P.A. 
                 Post Office Box 227010 
                 Miami, Florida  33122 

 
STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner in violation of the Fair 

Housing Act by failing to make reasonable accommodations for 

Petitioner's handicap. 
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PRELIMINARY STATEMENT 

Humberto Botero filed a fair housing discrimination 

complaint against Calusa Club Village Property Owners 

Association (Calusa Club) with the Florida Commission on Human 

Relations (FCHR) on June 4, 2004.  Mr. Botero alleged that 

Calusa Club discriminated against him through its failure to 

make a reasonable accommodation for his handicap by denying the 

change of his parking space to another location at Calusa Club, 

with the most recent discrimination occurring on April 30, 2004.  

On January 19, 2005, the FCHR issued a Determination of No 

Reasonable Adverse Cause (No Cause) determining that no 

reasonable cause existed to support a discriminatory housing 

practice. 

On January 27, 2005, Mr. Botero filed a Petition for Relief 

from a housing discriminatory practice with FCHR against Calusa 

Club alleging, among other things, that the parking space 

designated to him by Calusa Club failed to provide him 

sufficient space to get in and out of his vehicle due to his 

handicap.  On January 31, 2005, FCHR referred this matter to the 

Division of Administrative Hearings. 

At hearing, Mr. Botero testified in his own behalf and 

entered five exhibits (Petitioner's Exhibits numbered 1-5) into 

evidence.  Calusa Club presented the testimony of one witness  
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and entered one exhibit (Respondent's Exhibit numbered 1) into 

evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the transcript.  The 

Transcript, consisting of one volume, was filed on May 17, 2005.  

Subsequently, the parties were provided an extension of time to 

file their post-hearing submissions.  Only Calusa Club filed a 

post-hearing submission.  Mr. Botero chose not to file a post-

hearing submission.  Calusa Club's post-hearing submission was 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Mr. Botero has a Ph.D. in engineering. 

2.  Due to a medical mishap, involving the administration 

of anesthesia, Mr. Botero suffers from narcolepsy.  His 

narcolepsy is controlled by medication. 

3.  Narcolepsy is a medical disorder which causes 

Mr. Botero to have sudden and uncontrollable, though brief, 

attacks of deep sleep, and he becomes unintelligible and unable 

to move.  His condition gives him a warning before an attack 

occurs, and he has a small window period of time, approximately 

five to seven minutes, of reaction time.  A narcolepsy attack 

for him lasts approximately three to four minutes. 

4.  Mr. Botero is handicapped. 
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5.  Even though Mr. Botero suffers from narcolepsy, he has 

been licensed by the State of Florida to drive a vehicle and has 

a handicap parking permit.  If his disorder presents itself when 

he is operating a vehicle, the small window period of reaction 

time allows him to maneuver his vehicle to a safe spot and park 

before the narcolepsy attack occurs.1  If he is not driving, but 

is parked when his disorder presents itself, Mr. Botero needs 

additional space to exit his vehicle or for someone to remove 

him from his vehicle. 

6.  Calusa Club was constructed in 1980 and consists of 

several condominium buildings.  Each condominium building has a 

homeowner’s association and is also referred to as a community. 

7.  The developer of Calusa Club assigned reserved parking 

spaces for each condominium unit.  As a result, each condominium 

owner is assigned a reserved parking space.  Some handicap 

parking spaces are reserved and some are available on a first-

come, first-serve basis.  Only testimony, not written 

documentation, was presented at hearing evidencing the 

assignment of reserved parking spaces.  The undersigned finds 

this testimony credible. 

8.  Calusa Club is managed by Miami Management, Inc.  Miami 

Management does not have the authority to change the reserved 

parking spaces assigned to condominium units, including reserved 

handicapped parking spaces, or to add additional reserved 
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parking spaces for a condominium unit.  Only testimony, not 

written documentation, was presented at hearing evidencing the 

assignment of reserved parking spaces.  The undersigned finds 

this testimony credible. 

9.  In 1997, Mr. Botero purchased a condominium unit at 

Calusa Club, unit number E-201.  Mr. Botero's condominium 

association is Calusa Club Condominium D North Association, Inc.  

His assigned reserved parking space was number 9 (Reserved Space 

Number 9).  At that time, he informed Miami Management, through 

its property manager for Calusa Club, Kathie Roder,2 that he was 

handicapped and needed a handicapped parking space close to his 

community.  No reserved handicapped parking spaces were located 

at Mr. Botero's community.  Ms. Roder informed Mr. Botero that 

no reserved handicapped parking space was available in his 

community; however, she gave Mr. Botero a non-reserved parking 

space in his community.  Based on the testimony of the Miami 

Management's current assistant property manager for Calusa Club, 

Michelle Lopez, which is found to be credible, an inference is 

made that the parking space given to Mr. Botero by Ms. Roder was 

a guest parking space. 

10.  To Mr. Botero, the parking space given to him was too 

small dimensionally to accommodate his condition.  When he 

opened the door on the driver's side of his vehicle, Mr. Botero 

was unable to open the door fully and, therefore, the parking 
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space given to him failed to provide sufficient space 

dimensionally for him to exit his vehicle or for someone to 

remove him from his vehicle.  He subsequently requested another 

parking space.3  Mr. Botero was given another non-reserved 

parking space, but he again complained that it too was too small 

dimensionally for the same reason as before.  Based on the 

testimony of Ms. Lopez, which is found to be credible, an 

inference is made that the second parking space given to 

Mr. Botero by Ms. Roder was a guest parking space. 

11.  After complaining a third time,4 Ms. Roder moved 

Mr. Botero's Reserved Space Number 9 next to the access walkway 

to his condominium building, which is the current space 

complained of. 

12.  Reserved Space Number 9 measures 78 inches in width; 

immediately to its left is another reserved space assigned to 

another condominium unit; immediately to its right is the access 

walkway to Mr. Botero's condominium building; and immediately to 

the right of the access walkway is a guest parking space.  The 

width of the Reserved Space Number 9 is the same width of the 

other parking spaces of his condominium building.  Mr. Botero 

complains that Reserved Space Number 9, even though it is 

located next to the access walkway to his unit, is also too 

small dimensionally to accommodate his condition in that, if an 

attack occurs in the parking space and if a vehicle is in the 
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parking space next to him, insufficient space exists for him to 

exit his vehicle or for someone to remove him from his vehicle. 

13.  Furthermore, Mr. Botero is unable to back into 

Reserved Space Number 9 because he is fearful of hitting another 

vehicle, an object, or someone else if he has a narcolepsy 

attack while he is backing-up.  If he could back-in, the 

position of his vehicle would give him sufficient space to exit 

his vehicle or for someone to remove him because the driver's 

side of his vehicle would be next to the access walkway.  

Moreover, Mr. Botero would back into Reserved Space Number 9 if 

it was larger dimensionally because he would then not be fearful 

of hitting another vehicle, an object, or someone else. 

14.  After complaining to Ms. Roder, regarding the re-

location of Reserved Space Number 9, she advised him in a letter 

dated May 5, 2004, among other things, that Calusa Club had 

provided him a reasonable accommodation and that nothing else 

could be done.  The letter provided, in pertinent part, as 

follows: 

Please be advised that we have contacted our 
attorney regarding providing you with a 
Handicapped parking place.  We are sorry to 
report that because our community was built 
in the early 1980's, we are only required to 
provide you with "reasonable accommodation".  
We have done so by moving your reserved 
space #9 next to your access walkway. 
 
We would not be able to place a handicapped 
space anywhere near that location. 
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15.  No evidence was presented to demonstrate that Calusa 

Club incurred any expense moving Reserved Space Number 9 to the 

guest parking space to the left of the access walkway.  

Therefore, an inference is drawn and a finding is made that 

Calusa Club incurred no expense moving Reserved Space Number 9 

to the guest parking space to the left of the access walkway. 

16.  No reserved handicapped parking space was or is 

available at Mr. Botero's community; they were and are all 

assigned. 

17.  In order to widen Reserved Space Number 9, Miami 

Management would have to take away the reserved parking space 

assigned to the owner of another condominium unit.  Ms. Lopez 

testified that Miami Management could not take away a reserved 

parking space assigned to the owner of another condominium unit.  

The undersigned finds her testimony to be credible. 

18.  Ms. Lopez also testified that Miami Management could 

not "change" a reserved parking space assigned to the owner of a 

condominium unit.  She later testified that Miami Management 

could not "take away" a reserved parking space assigned to the 

owner of a condominium unit.  No documentation was presented at 

hearing evidencing Miami Management's lack of authority to 

"change" or to "take away" a reserved parking space.  An 

inference is drawn and a finding is made that "change" and "take 

away" have identical meaning as used by Ms. Lopez. 
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19.  Mr. Botero has had narcolepsy attacks since residing 

at Calusa Club.  His neighbors have had to remove him from his 

vehicle and park his vehicle in Reserved Space Number 9 for him. 

20.  Around 2001, Mr. Botero deeded his condominium unit to 

his son, a college student.  He and his son live together in the 

unit.  Mr. Botero did not inform Calusa Club or his condominium 

association that he had deeded the condominium unit to his son.  

Mr. Botero continues to pay the maintenance and condominium 

association fees.  Mr. Botero parks his vehicle in a guest 

space, while his son parks his (son's) vehicle in Reserved Space 

Number 9. 

21.  Calusa Club learned of Mr. Botero's present 

arrangement with his son at hearing through Mr. Botero's 

testimony. 

22.  Mr. Botero filed his complaint of discrimination under 

Florida's Fair Housing Act (Act) with the FCHR on about June 4, 

2004.5 

CONCLUSIONS OF LAW 

23.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto, pursuant to Sections 760.23, 120.57(1), 

120.569, Florida Statutes (2005). 

24.  The Act is found at Sections 760.20-760.37, Florida 

Statutes. 
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25.  A discriminatory housing practice is defined as "an 

act that is unlawful under the terms of ss. 760.20-760.37."  

§760.22(3), Florida Statutes.  

26.  Section 760.23, Florida Statutes, provides in 

pertinent part: 

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

*   *   * 
 
(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
(a)  That buyer or renter; 
(b)  A person residing in or intending to 
reside in that dwelling after it is sold, 
rented, or made available; or 
(c)  Any person associated with the buyer or 
renter. 
 
(9)  For purposes of subsections (7) and  
(8), discrimination includes: 
(a)  A refusal to permit, at the expense of 
the handicapped person, reasonable 
modifications of existing premises occupied 
or to be occupied by such person if such 
modifications may be necessary to afford 
such person full enjoyment of the premises; 
or 
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(b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

27.  Handicap is defined to include a person who "has a 

physical or mental impairment which substantially limits one or 

more major life activities, or he or she has a record of having, 

or is regarded as having, such physical or mental impairment."  

§ 760.22(7)(a), Fla. Stat. 

28.  Mr. Botero is handicapped as defined by Section 

760.22(7)(a), Florida Statutes, and is, therefore, a member of 

the protected class. 

29.  When the Florida Legislature enacted the Act, it 

essentially codified the United States Fair Housing Amendments 

Act of 1988 (FHAA).  Dornbach v. Holley, 854 So. 2d 211, 213 

(Fla. 2nd DCA 2002).  The application of the FHAA by the federal 

courts has been found to be instructive and persuasive by the 

courts of Florida in considering the application of the Act.  

Id. 

30.  The federal courts have determined that discrimination 

may exist under the FHAA in either one of three ways: the FHAA 

(1) "prohibits intentional discriminatory conduct towards a 

handicapped person”; (2) "prohibits incidental discrimination, 

that is, an act that results in making the property unavailable 
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to a handicapped person”; or (3) "prohibits an act that fails to 

make a reasonable accommodation that would allow a handicapped 

person the enjoyment of the chosen residence.”  Dornbach, at 213 

(citations omitted).  Given the similarity of the language and 

the purpose of the FHAA and the Act, the three approaches to 

fair housing discrimination is applicable to the Act.  Id. 

31.  "The [United States] Supreme Court has decided that 

discrimination under the Fair Housing Act [FHAA] includes a 

refusal to make a 'reasonable accommodation' for handicapped 

persons.”  Loren v. Sasser, 309 F.3d 1296, 1302 (11th Cir. 2002) 

(citation omitted).  Determining whether a requested 

accommodation is required by law is "highly fact-specific, 

requiring case-by-case determination.”  Id. (citation omitted). 

32.  "Under the Fair Housing Act [FHAA], plaintiffs have 

the burden of proving that a proposed accommodation is 

reasonable."  Loren, at 1302. 

33.  Condominiums are creatures of statute.  The Florida 

Supreme Court has held that, as a result of condominiums being 

creatures of statute, "courts must look to the statutory scheme 

as well as the condominium declaration and other documents[6] to 

determine the legal rights of owners and the association.”  

(citations omitted)  Woodside Village Condominium Association, 

Inc. v. Jahren, 806 So. 2d 452 (Fla. 2002). 
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34.  Condominium ownership and living is restrictive.  The 

Florida Supreme Court held in White Egret Condominium, Inc. v. 

Franklin, 379 So. 2d 346, 350 (Fla. 1979), quoting from Hidden 

Harbour Estates, Inc. v. Norman, 309 So. 2d 180 (Fla. 4th DCA 

1975): 

[I]nherent in the condominium concept is the 
principle that to promote the health, 
happiness, and peace of mind of the majority 
of the unit owners since they are living in 
such close proximity and using facilities in 
common, each unit owner must give up a 
certain degree of freedom of choice which he 
might otherwise enjoy in separate, privately 
owned property.  Condominium unit owners 
comprise a little democratic sub society of 
necessity more restrictive as it pertains to 
use of condominium property than may be 
existent outside the condominium 
organization. 
 

35.  Mr. Botero has the burden to prove by a preponderance 

of the evidence that Calusa Club discriminated against him under 

the Act by failing to provide him with a reasonable 

accommodation as to his reserved parking space.  Loren, at 1302; 

§ 760.34(5), Fla. Stat. 

36.  A perusal of Florida's condominium statutory 

provisions does not reveal a provision governing reserved 

parking spaces for owners of condominium units.  Chapter 718; 

§§ 718.101-718.622, Fla. Stat. 
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37.  No documents, such as declaration or bylaws, were 

presented at hearing as to the governing of reserved parking 

spaces for owners of condominium units at Calusa Club. 

38.  Without the statutory provisions or documents, the 

undersigned must look to the testimony of the parties. 

39.  As an owner of a condominium unit at Calusa Club, 

Mr. Botero was entitled to a reserved parking space.  Because of 

his handicap, Mr. Botero requested a reserved handicapped 

parking space close to his condominium building.  Mr. Botero's 

handicap required a parking space with dimensions akin to a 

handicapped parking space.  However, no reserved handicapped 

parking spaces were available at his condominium building. 

40.  Calusa Club made attempts to comply with Mr. Botero's 

request by giving his guest parking spaces.  But the guest 

parking spaces were not dimensionally adequate in that all of 

the parking spaces, except handicapped parking spaces, at his 

condominium building were the same dimensions. 

41.  Calusa Club made a last attempt to comply with 

Mr. Botero's request by "moving" his reserved parking space to  

a parking space to the left of the access walkway to his 

condominium building, which the testimony demonstrated was a 

guest parking space.  However, moving his reserved parking space 

next to the access walkway failed to provide Mr. Botero with the 

additional dimensions that he needed for his handicap.  His 
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handicap made him fearful of backing into the reserved parking 

space so he would have to drive into the parking space.  Driving 

into the reserved parking space placed his driver's door, not to 

the right of the access walkway, but to the left of the access 

walkway, which did not provide him with sufficient space 

dimensionally to exit his vehicle or for someone to remove him 

from his vehicle if had a narcolepsy attack.  Being able to back 

into the parking space would have placed the driver's door of 

his vehicle directly next to the access walkway, which would 

have provided him with the additional dimensions that he needed 

for his handicap. 

42.  This last attempt did not satisfy Mr. Botero.  

Finally, the property manager for Miami Management notified 

Mr. Botero that the "moving" of his reserved parking space was 

Calusa Club's "reasonable accommodation" for his handicap and 

that no handicapped parking space could be placed near his 

condominium building. 

43.  The parking space to the right of the access walkway 

was also a guest parking space and was, therefore, not reserved.  

No testimony was presented as to why Mr. Botero's reserved 

parking space was not or could not be "moved" to that guest 

parking space.  Moving his reserved parking space to that 

location would have allowed Mr. Botero to drive directly into 

the parking space, with the driver's door to his vehicle opening 
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into the access walkway, providing him with the additional 

dimensions needed for his handicap. 

44.  The evidence demonstrates that Calusa Club had the 

authority to, and did, move Mr. Botero's reserved parking space 

to a guest parking space.  Furthermore, the evidence 

demonstrates that Calusa Club intentionally refused to make a 

reasonable accommodation by moving the reserved parking space to 

three guest parking spaces which failed to reasonably 

accommodate his handicap, instead of moving the reserved parking 

space to the guest parking space to the right of the access 

walkway to Mr. Botero's condominium building.  As easily as 

Calusa Club moved Mr. Botero's reserved parking space to a guest 

parking space to the left of the access walkway, it could have 

moved his reserved parking space to the guest parking space to 

the right of the access walkway. 

45.  The expense associated with moving Mr. Botero's 

reserved parking space to the right of the access walkway, so 

his driver's door could open into the access walkway, is not 

cost-prohibited.  No evidence was presented to demonstrate that 

Calusa Club made any expenditures to move the reserved parking 

space.  Therefore, the expense to Calusa Club to move Reserved 

Space Number 9 would be the same expense incurred by Calusa Club 

in moving Mr. Botero's reserved parking space to its present 

location, i.e., no expense. 
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46.  Examining Mr. Botero's circumstances, the evidence 

demonstrates that an accommodation is required in his particular 

situation.  Furthermore, the evidence demonstrates that, under 

Mr. Botero's circumstances, Calusa Club failed and refused to 

make a reasonable accommodation for his handicap. 

47.  The evidence demonstrates that housing discrimination 

had occurred, that Calusa Club engaged in discrimination under 

the Act against Mr. Botero. 

48.  As to remedy, Section 760.35(3), Florida Statutes, 

provides in pertinent part: 

(b)  [I]f the administrative law judge finds 
that a discriminatory housing practice has 
occurred or is about to occur, he or she 
shall issue a recommended order to the 
commission [FCHR] prohibiting the practice 
and recommending affirmative relief from the 
effects of the practice, including 
quantifiable damages . . . . 
 

49.  A factor to be considered in determining a remedy is 

the current ownership of the condominium unit.  Mr. Botero filed 

his claim of discrimination under the Act with the FCHR on 

June 4, 2004.  Around 2001, he deeded his condominium unit to 

his son.  Chapter 718, Florida Statutes, defines the owner of a 

unit as the "record owner of legal title to a condominium 

parcel."  § 718.103(28), Fla. Stat.  Mr. Botero is no longer the 

owner of the condominium unit.  Reserved parking spaces are 

assigned only to owners of the condominium units.  As a result, 
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at the time that Mr. Botero transferred title to the condominium 

unit to his son, Mr. Boter was no longer was entitled to a 

reserved parking space, but his son was.  The evidence shows 

that Mr. Botero's son is parking in the reserved parking space, 

while Mr. Botero is parking in a guest parking space. 

50.  If Mr. Botero were the owner of the condominium unit, 

a remedy would be to move his reserved parking space to the 

guest parking space to the right of the access walkway.  

However, this reasonable accommodation is not a viable remedy 

due to the change in ownership of the condominium unit. 

51.  Pursuant to Section 760.35(3)(b), Florida Statutes, 

remedies to discriminatory housing practice includes 

“affirmative relief from the effects of the [discriminatory] 

practice, including quantifiable damages.”  However, the 

evidence failed to demonstrate that Mr. Botero suffered 

quantifiable damages. 

52.  Reserved Space Number 9 was moved to the left of the 

access walkway at no expense to Calusa Club, which had the 

authority to move it.  Calusa Club intentionally refused to make 

a reasonable accommodation for Mr. Botero's accommodation.  To 

allow Calusa Club to escape imposition of remedial action is 

unconscionable.  Reserved Space Number 9 should be moved to the 

right of the access walkway, which, based on the evidence 

presented, should have been done by Calusa Club from the 
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original request by Mr. Botero and which would be at no expense 

to Calusa Club. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order: 

1.  Finding that Calusa Club Village, P.O.A., discriminated 

against Humberto Botero under Florida’s Fair Housing Act by 

failing and refusing to make a reasonable accommodation for his 

handicap; 

2.  Ordering Calusa Club Village, P.O.A.,to cease the 

discriminatory practice; and 

3.  Ordering Calusa Club Village, P.O.A., to move the 

reserved parking space of condominium unit number E-201 to the 

right of the access walkway of the condominium building. 



 20

DONE AND ENTERED this 31st day of October, 2005, in 

Tallahassee, Leon County, Florida. 

       S 
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 31st day of October, 2005. 
 
 

ENDNOTES 
 

1/  Mr. Botero does not drive “very far” from the condominium. 
 
2/  Ms. Roder did not testify at hearing. 
 
3/  The evidence fails to demonstrate when Mr. Botero made his 
second request. 
 
4/  The evidence fails to demonstrate when Mr. Botero made his 
third request. 
 
5/  See in the record Mr. Botero's "Housing Discrimination 
Complaint" dated May 26, 2004, bearing a receipt stamp by the 
FCHR of June 4, 2004. 
 
6/  The Florida Supreme Court citing Shorewood West Condominium 
Association v. Sadri, 140 Wash.2d 47, 992 P.2d 1008, 1012 (2000) 
to indicate that these "other documents" include "the 
association's bylaws, and amendments to the declaration and 
bylaws." 
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COPIES FURNISHED: 
 
Humberto Botero 
13240 Southwest 88th Lane 
Apartment E-201 
Miami, Florida  33186 
 
Carlos A. Triay, Esquire 
Carlos A. Triay, P.A. 
Post Office Box 227010 
Miami, Florida  33122 
 
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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