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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MELVIA WASHINGTON, 
 
     Petitioner, 
 
vs. 
 
CINGULAR WIRELESS, LLC, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2988 

   
RECOMMENDED ORDER 

 
 Pursuant to notice, a final hearing was held in this case 

on October 6, 2005, in Orlando, Florida, before T. Kent 

Wetherell, II, the designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

 For Petitioner:  Melvia Washington, pro se 
      3147 Terrybrook Drive 
      Apartment 1805 
      Winter Park, Florida  32792 
 
 For Respondent:  Timothy G. Johnson, Esquire1 
      Labor & Employment Counsel-Southeast 

  Cingular Wireless 
      5565 Glenridge Connector, Suite 1650 
      Atlanta, Georgia  30342 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice against Petitioner when her employment 

assignment with Respondent was terminated in November 2004. 
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PRELIMINARY STATEMENT 

Through a Notice of Determination dated July 13, 2005, the 

Florida Human Relations Commission (Commission) advised the 

parties of its determination that there is no reasonable cause 

to believe that Respondent, Cingular Wireless, LLC (Cingular), 

committed an unlawful employment practice against Petitioner 

when her employment assignment with Cingular was terminated in 

November 2004.  On August 11, 2005, Petitioner timely filed a 

Petition for Relief (Petition) with the Commission. 

On August 19, 2005, the Commission referred the Petition to 

the Division of Administrative Hearings (DOAH) for the 

assignment of an administrative law judge to conduct a hearing 

on the Petition.  The final hearing was scheduled for and held 

on October 6, 2005. 

Petitioner testified in her own behalf at the hearing.  

Petitioner’s Exhibits P1 through P8 were received into evidence.  

No testimony or evidence was presented by Cingular.  The 

Transcript of the hearing was filed on October 13, 2005. 

The parties were given 10 days from the date of the hearing 

to file their proposed recommended orders (PROs).  Petitioner 

did not file a PRO.  Cingular filed a PRO on October 18, 2005, 

which has been given due consideration. 
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FINDINGS OF FACT 

 1.  Petitioner is a 48-year-old African-American female. 

 2.  On or about September 10, 2004, Petitioner was placed 

with AT&T Wireless as a customer service specialist by a 

staffing agency, AppleOne.   

 3.  Petitioner's job duties as a customer service 

specialist included answering phone calls from AT&T Wireless' 

customers about their bills and assisting them with problems 

that they were having with their accounts. 

 4.  For the most part, Petitioner received positive 

feedback regarding her job performance as a customer service 

specialist.  That feedback, which is reflected on the Advisor 

Evaluation Detail forms received into evidence as Exhibit P7, 

came from her supervisors as well as from quality assurance 

specialists. 

 5.  Petitioner testified that she generally got along well 

with her co-workers,2 but that she preferred getting assistance 

and taking instruction from men rather than women. 

 6.  After AT&T Wireless was taken over by Cingular, 

Petitioner and the other customer service specialists working 

for AT&T Wireless were required to attend a two-week training 

class regarding Cingular’s policies and procedures. 
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 7.  The training class attended by Petitioner was also 

attended by her supervisor, Wendy Miller.  Ms. Miller is a white 

female. 

 8.  On the first day of the class, Petitioner was having 

trouble logging into the computer system that was being used in 

the training class.  Ms. Miller, who was sitting directly behind 

Petitioner, attempted to ask Petitioner a question about the 

problems that she was having and/or provide her assistance, but 

Petitioner simply ignored Ms. Miller.  According to Petitioner, 

she ignored Ms. Miller because she was trying to pay attention 

to the teacher. 

 9.  As a result of this incident, Ms. Miller sent an e-mail 

to AppleOne dated November 30, 2004, which stated in pertinent 

part: 

It has been decided by Sandy Camp and myself 
to end [Petitioner’s] temporary assignment 
due to insubordination.  She has been 
coached on her attitude for which she is not 
receptive to and several other people have 
mentioned that they do not want to help her 
due to her not wanting to listen. 
 
The last incident was today during our CSE 
class where she demonstrated insubordination 
and disrespect to me. 
 

10.  In a later e-mail, dated March 7, 2005, Ms. Miller 

described the incident in the training class as follows: 

[Petitioner] was one of the reps not able to 
get into [the computer] system so I was 
attempting to assist her because she was 
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sitting directly in front of me.  I 
attempted to ask her a question and she 
turned her back to me & put up her hand as 
to say “don’t speak to me” and she 
completely ignored me even as I kept 
speaking to her.  . . . . 
 

11.  The descriptions of the incident in Ms. Miller’s e-

mails are materially the same as Petitioner’s description of the 

incident in her testimony at the hearing. 

12.  On the evening of November 30, 2004, Petitioner was 

called by someone at AppleOne and told that her assignment with 

Cingular had been terminated. 

13.  Petitioner was paid by AppleOne during her entire 

tenure with AT&T Wireless and Cingular. 

14.  Petitioner’s salary while she was working at AT&T 

Wireless and Cingular remained constant at $10 per hour. 

15.  Petitioner’s entire tenure with AT&T Wireless and 

Cingular was approximately two months. 

16.  Petitioner testified that she did not receive any 

other assignments through AppleOne after her assignment with 

Cingular was terminated.  She attributed her inability to get 

other assignments through AppleOne to the fact that AppleOne 

"sided with" Cingular, who was its client, but there is 

insufficient evidence to make such a finding. 

17.  In January 2005, Petitioner filed separate charges of 

discrimination with the Commission against AppleOne and 
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Cingular.  According to Petitioner, she was paid $400 by 

AppleOne to settle her claim against that company. 

18.  Petitioner testified that she sold vacation plans and 

did other “odd jobs” between November 2004 and mid-February 2005 

when she was hired by Sears as a home delivery specialist.  Her 

job duties in that position include contacting customers to 

coordinate the delivery of appliances purchased from Sears. 

19.  Petitioner testified that her initial salary with 

Sears was $9 per hour and that as of the date of the hearing her 

salary was $10 per hour.   

20.  Petitioner testified that other customer service 

specialists had “problems” or “personality conflicts” with Ms. 

Miller, but she was unable to identify any other employee (of 

any race or age) who was similarly insubordinate or 

disrespectful towards Ms. Miller (or any other supervisor) and 

who received discipline less severe than termination. 

21.  Petitioner’s actions toward Ms. Miller during the 

training class were disrespectful, at a minimum. 

22.  Petitioner testified that Ms. Miller acted like a 

white supremacist, but there is no credible evidence in the 

record to support that claim. 

23.  Petitioner also testified that AT&T Wireless and 

Cingular did not have any permanent customer service specialists 
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that were as old as she, but there is no credible evidence in 

the record to support that claim. 

24.  Petitioner presented no credible evidence regarding 

the race, age, or other characteristics of the person who filled 

her position at Cingular after her assignment was terminated. 

CONCLUSIONS OF LAW 

25.  DOAH has jurisdiction pursuant to Sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes (2004). 

26.  Section 760.10(1)(a), Florida Statutes (2004), which 

is part of the Florida Civil Rights Act of 1992 (Act), provides 

that it is an unlawful employment practice for an employer: 

[t]o discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, . . . [or] age, . 
. . . 
 

27.  The Act was patterned after Title VII of the Civil 

Rights Act of 1964 and, as a result, case law construing Title 

VII is persuasive when construing the Act.  See, e.g., Florida 

State University v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996); Brand v. Florida Power Corporation, 633 So. 2d 504, 

509 (Fla. 1st DCA 1994); Department of Community Affairs v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

28.  Cingular argues in its PRO that Petitioner was an 

employee of AppleOne (not Cingular) and that there is 
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insufficient evidence of a “joint employer” relationship between 

AppleOne and Cingular to consider Cingular to be Petitioner’s 

employer for purposes of the Act.  This argument is rejected. 

29.  There is sufficient evidence in the record to 

establish that Cingular exercised control over the manner in 

which Petitioner performed her duties even though she was paid 

by AppleOne, which is what the case law requires to establish a 

joint employer relationship.  See, e.g., Amarnare v. Merrill, 

Lynch, Pierce, Fenner & Smith, 611 F. Supp. 344, 349 (D.N.Y. 

1984), aff'd 770 F.2d 157 (2d Cir. 1985) (table); Neal v. 

Manpower International, Inc., 2001 WL 1923127, at **7-8 (N.D. 

Fla. Sept. 17, 2001).  See also EEOC Notice 915.002, Enforcement 

Guidelines:  Application of EEO Laws to Contingent Workers 

Placed by Temporary Employment Agencies and Other Staffing 

Firms, December 3, 1997 (cited in Beaulieu v. Northrop Grumman 

Corp., 161 F. Supp. 2d 1135, 1141-42 (D. Hawaii 2000)).  For 

example, AppleOne’s removal of Petitioner from her assignment at 

Cingular was in direct response to Ms. Miller’s e-mail, which 

stated that “[i]t has been decided by Sandy Camp and myself to 

end [Petitioner’s] temporary assignment” (emphasis supplied), 

and, as reflected in the Advisor Evaluation Detail forms, AT&T 

Wireless/Cingular employees directed, evaluated, and critiqued 

the precise manner in which Petitioner performed her job duties 

as a customer service specialist. 
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30.  Petitioner’s discrimination claim is not based upon 

any direct evidence of discrimination, which is: 

evidence which, if believed, would prove the 
existence of a fact in issue without 
inference or presumption.  Only the most 
blatant remarks, whose intent could be 
nothing other than to discriminate . . . 
constitute direct evidence of 
discrimination.  For statements of 
discriminatory intent to constitute direct 
evidence of discrimination, they must be 
made by a person involved in the challenged 
decision.  Remarks by non-decisionmakers or 
remarks unrelated to the decisionmaking 
process itself are not direct evidence of 
discrimination. 

 
Bass v. Board of County Commissioners, 256 F.3d 1095, 1105 (11th 

Cir. 2001) (citations omitted). 

31.  As a result, Petitioner’s claim must be analyzed under 

the framework established by the United States Supreme Court in 

McDonnell Douglass Corporation v. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248 (1981), and reaffirmed and refined in St. Mary's Honor 

Center v. Hicks, 509 U.S. 502 (1993).  See also Reeves v. 

Sanderson Plumbing Products, 530 U.S. 133 (2000). 

32.  Under this framework, Petitioner has the initial 

burden to establish a prima facie case of unlawful 

discrimination.  See St. Mary’s Honor Center, 509 U.S. at 506. 

33.  In order to establish a prima facie case of wrongful 

termination, which is the essence of Petitioner’s discrimination 
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claim, Petitioner must present evidence that: (1) she belongs to 

a group protected by the Act; (2) she was qualified for the job 

from which she was discharged; (3) she was discharged; and (4) 

her former position was filled by a person outside of her 

protected class or that she was disciplined differently than a 

similarly-situated employee outside of her protected class.  See 

Jones v. Lumberjack Meats, Inc., 680 F.2d 98, 101 (11th Cir. 

1982); Scholz v. RDV Sports, Inc., 710 So. 2d 618, 623 (Fla. 5th 

DCA 1998); Cesarin v. Dillards, Inc., Order No. 03-037 (FCHR 

Apr. 29, 2003) (adopting the Recommended Order in DOAH Case No. 

01-4805, but clarifying what must be established as the first 

element of the prima facie case). 

34.  If Petitioner establishes a prima facie case, the 

burden shifts to Cingular to produce evidence that the adverse 

employment action was taken for legitimate non-discriminatory 

reasons.  See St. Mary’s Honor Center, 509 U.S. at 506-07.  If 

Petitioner fails to establish a prima facie case, the burden 

never shifts to Cingular. 

35.  Once a non-discriminatory reason is offered by 

Cingular, the burden shifts back to Petitioner to demonstrate 

that the proffered reason is merely a pretext for 

discrimination, or stated another way, that the proffered reason 

is “false” or “unworthy of credence” and that the real reason 
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for Cingular’s decision to terminate Petitioner's assignment was 

her race or age.  Id. at 507-08, 515-17. 

36.  The ultimate burden of persuasion remains with 

Petitioner throughout the case to demonstrate a discriminatory 

motive for the adverse employment action, id. at 508, 510-11, 

and proof that "the employer's proffered reason is unpersuasive, 

or even obviously contrived, does not necessarily establish that 

[Petitioner’s] proffered reason [of discrimination] . . . is 

correct."  Id. at 524.  In this regard, "[i]t is not enough ... 

to dis believe the employer; the factfinder must believe the 

[Petitioner’s] explanation of intentional discrimination."  Id. 

at 519 (emphasis in original). 

37.  Applying these standards to the facts of this case, it 

is concluded that Petitioner failed to establish a prima facie 

case.  She established the first three elements, but she failed 

to establish that she was treated less favorably than a 

similarly-situated employee outside of her protected class or 

that her position was filled by a person outside of her 

protected class. 

38.  For an employee to be considered similarly-situated to 

Petitioner, she must be similar “in all relevant respects.”  See 

Department of Children & Family Servs. v. Garcia, 2005 WL 

2030310, at *2 (Fla. 3d DCA Aug. 24, 2005) (citing cases).   
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Specifically, 

it is necessary to consider whether the 
employees are involved in or accused of the 
same or similar conduct and are disciplined 
in different ways.  The most important 
factors in the disciplinary context are the 
nature of the offenses committed and the 
nature of the punishments imposed.  We 
require that the quantity and quality of the 
comparator's misconduct be nearly identical 
to prevent courts from second-guessing 
employers' reasonable decisions and 
confusing apples with oranges.  

 
Maniccia v. Brown, 171 F.3d 1364, 1368 (11th Cir. 1999) 

(citations omitted). 

 39.  Petitioner presented no evidence whatsoever that other 

customer service specialists (of any race or age) were retained 

after committing disrespectful or insubordinate conduct similar 

to that which she committed towards Ms. Miller. 

 40.  Because Petitioner failed to establish a prima facie 

case, the burden never shifted to Cingular to proffer a 

legitimate, non-discriminatory reason for its decision to 

terminate Petitioner’s assignment.  Nevertheless, there is 

evidence in the record that satisfies Cingular’s burden of 

production on this issue.  Indeed, Petitioner admitted in her 

testimony that she turned her back on and ignored Ms. Miller in 

the training class, which was the precise conduct that Ms. 

Miller considered to be disrespectful and insubordinate and 

which resulted in the termination of Petitioner's assignment. 
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41.  Even if Petitioner had established a prima facie case, 

she failed meet her ultimate burden of persuasion because she 

failed to establish that the reasons given by Cingular for her 

firing were “false,” “unworthy of credence,” or otherwise 

pretextual.  Indeed, as noted above, she admitted in her 

testimony that she engaged in the conduct for which her 

assignment with Cingular was terminated. 

RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing with prejudice Petitioner’s discrimination claim 

against Cingular. 

DONE AND ENTERED this 25th day of October, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of October, 2005. 
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ENDNOTES 

1/  No appearance was made on behalf of Cingular at the final 
hearing, apparently due to a calendaring error by Mr. Johnson.  
See Respondent’s Motion for Continuance of Hearing (filed Oct. 
6, 2005; withdrawn Oct. 13, 2005) (requesting a continuance of 
the final hearing “set for October 20, 2005 [sic]” because Mr. 
Johnson had a conflict on that date); Cingular’s PRO, at 1 n.1 
(“Due to Respondent’s scheduling error, Respondent was not 
present for the evidentiary hearing . . . .”).  Mr. Johnson’s 
Notice of Appearance was filed on October 6, 2005, at 11:37 
a.m., which is approximately one hour after the final hearing 
had concluded. 
 
2/  No weight has been given to the criticisms of Petitioner’s 
attitude towards her co-workers contained in Exhibits P4, P5, 
and P8, because the individuals who made the statements 
contained in those exhibits did not testify at the hearing and 
Petitioner had no recollection of the events described in those 
statements.  And cf. § 120.57(1)(c), Fla. Stat. (2004) (hearsay 
may be used to supplement or explain other evidence but it may 
not be the sole basis upon which a finding of fact is made).   
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Commission on Human Relations 
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Winter Park, Florida  32792 
 
Timothy G. Johnson, Esquire 
Labor & Employment Counsel-Southeast 
Cingular Wireless 
5565 Glenridge Connector, Suite 1650 
Atlanta, Georgia  30342 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LAURIE ANN JOHNSON, 
 
     Petitioner, 
 
vs. 
 
HEART OF FLORIDA CARE, INC., 
d/b/a HAMPTON COURT OF HAINES 
CITY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2996 

   
RECOMMENDED ORDER 

 
 Pursuant to notice, a final hearing was held in this case 

on October 4, 2005, in Haines City, Florida, before T. Kent 

Wetherell, II, the designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

 For Petitioner:  Laurie Ann Johnson, pro se 
      623 Avenue O, Northeast 
      Winter Haven, Florida  33881 
 
 For Respondent:  Kenneth Wilder 
      301 South 10th Street 
      Haines City, Florida  33844 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice against Petitioner when it fired her in 

March 2004. 
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PRELIMINARY STATEMENT 

Through a Notice of Determination dated July 20, 2005, the 

Florida Human Relations Commission (Commission) advised the 

parties of its determination that there is reasonable cause to 

believe that Respondent, Heart of Florida Care, Inc. d/b/a 

Hampton Court of Haines City (Hampton Court), committed an 

unlawful employment practice against Petitioner when it fired 

her in March 2004.  On August 18, 2005, Petitioner filed a 

Petition for Relief (Petition) with the Commission. 

On August 22, 2005, the Commission referred the Petition to 

the Division of Administrative Hearings (DOAH) for the 

assignment of an administrative law judge to conduct a hearing 

on the Petition.  The final hearing was scheduled for and held 

on October 4, 2005. 

Hampton Court was represented at the hearing by Kenneth 

Wilder.  Mr. Wilder is not a lawyer.  He was authorized at the 

hearing to serve as Hampton Court’s qualified representative.  

See Fla. Admin. Code R. 28-106.106. 

Petitioner testified at the hearing in her own behalf and 

also presented the testimony of Dorothy Pelemon.  Petitioner did 

not offer any exhibits.  Hampton Court presented the testimony 

of Mr. Wilder.  Hampton Court’s Exhibits R1 through R4 were 

received into evidence. 
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No Transcript of the hearing was filed with DOAH.  The 

parties were given 10 days from the date of the hearing to file 

proposed recommended orders (PROs).  Petitioner did not file a 

PRO.  Respondent's PRO was filed on October 17, 2005, and has 

been given due consideration. 

FINDINGS OF FACT 

 1.  Petitioner is an African-American female.  

 2.  Hampton Court is assisted living facility in Haines 

City, Florida.  Its residents include elderly Medicaid 

recipients. 

3.  Kenneth Wilder is the executive director of Hampton 

Court.  Mr. Wilder is a white male. 

4.  Mr. Wilder has approximately nine years of experience 

administering assisted living facilities, and at the time of the 

events giving rise to this proceeding, he had been the executive 

director of Hampton Court for approximately a year and a half. 

5.  Petitioner’s immediate supervisor was Dorothy Pelemon.  

Ms. Pelemon, like Petitioner, is an African-American female. 

 6.  Petitioner was hired by Hampton Court as a Resident 

Care Aide in early February 2004.  Her primary job duties in 

that position were providing direct care to Hampton Court 

residents.  Petitioner’s salary was $7.50 per hour, and she 

typically worked 40 hours per week. 
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7.  Several weeks after she was hired, Petitioner was 

promoted to the position of Resident Care Manager.  In that 

position, Petitioner still provided direct care to Hampton Court 

residents, but she also had some supervisory duties. 

8.  Petitioner only held the Resident Care Manager position 

for two or three weeks.  On March 10, 2004, she was demoted back 

to the position of Resident Care Aide for improperly 

transcribing medications on patient charts and for improperly 

assisting a patient with his medications. 

9.  On Saturday, March 20, 2004, Petitioner was involved in 

an altercation with another employee, Ivette Rodriguez. 

10.  Ms. Rodriguez is a Puerto-Rican female.  She was re-

hired as a Resident Care Aide at Hampton Court in early March 

2004, after having been fired approximately six months earlier 

for excessive tardiness and absenteeism. 

11.  The altercation between Petitioner and Ms. Rodriguez 

was the culmination of a series of disputes that the two had on 

March 20, 2004.  According to Petitioner, the disputes started 

when Ms. Rodriguez got agitated with her when she took 

responsibility for the upstairs residents, who had fewer 

medications, and left Ms. Rodriguez with the downstairs 

residents, who had more medications.  According to Petitioner, 

Ms. Rodriguez also got agitated with her later in the day for 

not taking a phone message.  Petitioner also testified that she 
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was agitated with Ms. Rodriguez for taking breaks and receiving 

numerous phone calls while “on the clock.” 

12.  According to Petitioner, the altercation that led to 

her firing started when she observed Ms. Rodriguez writing in 

the “manager’s log” at the nursing station.  Petitioner told Ms. 

Rodriguez that she was not allowed to write in the log and Ms. 

Rodriguez got upset. 

13.  Petitioner and Ms. Rodriguez exchanged words, and at 

one point during the altercation, Petitioner told Ms. Rodriguez 

that “you don’t know who you’re dealing with,” or words to that 

effect, and she expressly threatened to send Ms. Rodriguez to 

the hospital.  

14.  Petitioner did not follow through on the threat, and 

there was no physical contact between her and Ms. Rodriguez at 

any point during the altercation.  The altercation was entirely 

verbal and never went beyond Petitioner and Ms. Rodriguez 

yelling at each other. 

15.  The altercation was witnessed by other employees and 

by Hampton Court residents, and according to the “write-ups” 

given to Petitioner and Ms. Rodriguez, the altercation “created 

a hostile living environment for [the residents].” 

16.  Petitioner and Ms. Rodriguez were separated for the 

remainder of the day, and there were no further incidents 

between the two. 
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17.  Neither Mr. Wilder, nor Ms. Pelemon was at the 

facility at the time of the altercation between Petitioner and 

Ms. Rodriguez. 

18.  Mr. Wilder and Ms. Pelemon conducted an investigation 

into the altercation the following week.  Based upon the 

investigation, they preliminarily decided that both Petitioner 

and Ms. Rodriguez should be fired and “write-ups” were prepared 

to effectuate that discipline.   

19.  The “write-up” for Petitioner contains the following 

account of the altercation: 

On March 20, 2004, [Petitioner] was involved 
in an altercation with co-worker Ivette 
Rodriguez.  The altercation resulted when 
[Petitioner] took control of the upstairs 
med cart instead of the one she was supposed 
to take control of.  [Petitioner] refused to 
cooperate and escalated the level of 
aggression in the fight making threats such 
as, “I’ll send to you Heart of Florida 
Hospital!” . . . . 

 
20.  The “write-up” for Ms. Rodriguez contains the 

following account of the altercation: 

On March 20, 2004, [Ms. Rodriguez] was 
involved in an altercation with co-worker 
[Petitioner].  The shouting and fighting 
took place in public areas and was witnessed 
by co-workers and residents.  [Ms. 
Rodriguez] also had her brother-in-law come 
to the community to get involved by 
confronting [Petitioner].  . . . . 
 

21.  The source of the accounts of the altercation in the 

“write-ups” is not entirely clear and, as a result, the findings 
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made above regarding the altercation are based on Petitioner’s 

testimony at the hearing rather than the accounts in the “write-

ups”.  (It is noted, however, that the “write-up” given to 

Petitioner and her testimony at the hearing both make reference 

to her express threat of physical violence towards Ms. 

Rodriguez.) 

22.  Mr. Wilder and Ms. Pelemon met with Ms. Rodriguez on 

March 24, 2004, to discuss the altercation.  Ms. Rodriguez was 

given an opportunity to tell her side of the story and to 

explain her actions.  In doing so, Ms. Rodriguez acknowledged 

that her actions were wrong, she expressed remorse for her role 

in the altercation, and she promised that it would not happen 

again. 

23.  Based upon the remorse expressed by Ms. Rodriguez, Mr. 

Wilder and Ms. Pelemon agreed that Ms. Rodriguez should be 

suspended for one week rather than be fired.  The “write-up” 

prepared in advance of the meeting was edited to change Ms. 

Rodriguez’s discipline from termination to “1 week suspension 

from 3/24/04 to 3/30/04.” 

24.  Mr. Wilder and Ms. Pelemon met with Petitioner the 

following day, March 25, 2004, to discuss the altercation.  Like 

Ms. Rodriguez, Petitioner was given an opportunity to tell her 

side of the story and to explain her actions, but unlike Ms. 

Rodriguez, Petitioner expressed no remorse for her actions and, 
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according to Mr. Wilder, she was loud and acted aggressively 

during the meeting. 

25.  Petitioner and Ms. Pelemon testified that Petitioner 

did not act aggressively during the meeting but, consistent with 

Mr. Wilder’s testimony, they acknowledged that Petitioner did 

speak in a loud voice at the meeting and that she never 

expressed any remorse for her involvement in the altercation 

with Ms. Rodriguez. 

26.  Based upon the lack of remorse expressed by Petitioner 

regarding her role in the altercation, Mr. Wilder and Ms. 

Pelemon agreed that the preliminary recommendation of 

termination should stand for Petitioner, and her employment with 

Hampton Court was terminated on March 25, 2004. 

27.  Ms. Pelemon testified that she fully supported the 

decision to fire Petitioner for her role in the altercation with 

Ms. Rodriguez and, consistent with Mr. Wilder’s testimony, Ms. 

Pelemon testified that race played no part in Petitioner’s 

termination.  Ms. Pelemon also testified that she fully 

supported the decision to suspend Ms. Rodriguez rather than fire 

her based upon the remorse that she expressed for her role in 

the altercation. 

28.  Petitioner started working for Wal-Mart in May 2004, 

and she is still working there.  She is paid $15.10 per hour and 

she typically works 36 hours per week.  
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29.  Ms. Rodriguez was fired by Hampton Court in August 

2004 for poor work performance. 

CONCLUSIONS OF LAW 

30.  DOAH has jurisdiction pursuant to Sections 120.569, 

120.57(1), and 760.11(6), Florida Statutes (2004). 

31.  Section 760.10(1)(a), Florida Statutes (2004), which 

is part of the Florida Civil Rights Act of 1992 (Act), provides 

that it is an unlawful employment practice for an employer: 

[t]o discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, . . . . 
 

32.  The Act was patterned after Title VII of the Civil 

Rights Act of 1964 and, as a result, case law construing Title 

VII is persuasive when construing the Act.  See, e.g., Florida 

State University v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996); Brand v. Florida Power Corporation, 633 So. 2d 504, 

509 (Fla. 1st DCA 1994); Department of Community Affairs v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

33.  Petitioner’s discrimination claim is not based upon 

any direct evidence of discrimination, which is: 

evidence which, if believed, would prove the 
existence of a fact in issue without 
inference or presumption.  Only the most 
blatant remarks, whose intent could be 
nothing other than to discriminate . . . 
constitute direct evidence of 
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discrimination.  For statements of 
discriminatory intent to constitute direct 
evidence of discrimination, they must be 
made by a person involved in the challenged 
decision.  Remarks by non-decisionmakers or 
remarks unrelated to the decisionmaking 
process itself are not direct evidence of 
discrimination. 

 
Bass v. Board of County Commissioners, 256 F.3d 1095, 1105 (11th 

Cir. 2001) (citations omitted). 

34.  As a result, Petitioner’s claim must be analyzed under 

the framework established by the United States Supreme Court in 

McDonnell Douglass Corporation v. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248 (1981), and reaffirmed and refined in St. Mary's Honor 

Center v. Hicks, 509 U.S. 502 (1993).  See also Reeves v. 

Sanderson Plumbing Products, 530 U.S. 133 (2000). 

35.  Under that framework, Petitioner has the initial 

burden to establish a prima facie case of unlawful 

discrimination.  See St. Mary's Honor Center, 509 U.S. at 506. 

36.  In order to establish a prima facie case of wrongful 

termination, which is the essence of Petitioner’s discrimination 

claim, Petitioner must present evidence that: (1) she belongs to 

a group protected by the Act; (2) she was qualified for the job 

from which she was discharged; (3) she was discharged; and (4) 

her former position was filled by a person outside of her 

protected class or that she was disciplined differently than a 
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similarly-situated employee outside of her protected class.  See 

Jones v. Lumberjack Meats, Inc., 680 F.2d 98, 101 (11th Cir. 

1982); Scholz v. RDV Sports, Inc., 710 So. 2d 618, 623 (Fla. 5th 

DCA 1998); Cesarin v. Dillards, Inc., Order No. 03-037 (FCHR 

Apr. 29, 2003) (adopting the Recommended Order in DOAH Case No. 

01-4805, but clarifying what must be established as the first 

element of the prima facie case). 

37.  If Petitioner establishes a prima facie case, the 

burden shifts to Hampton Court to produce evidence that the 

adverse employment action was taken for legitimate non-

discriminatory reasons.  St. Mary's Honor Center, 509 U.S. at 

506-07.  If Petitioner fails to establish a prima facie case, 

the burden never shifts to Hampton Court. 

38.  Once a non-discriminatory reason is offered by Hampton 

Court, the burden shifts back to Petitioner to demonstrate that 

the proffered reason is merely a pretext for discrimination, or 

stated another way, that the proffered reason is “false” or 

“unworthy of credence” and that the real reason for Hampton 

Court's decision to fire her was her race.  Id. at 507-08, 515-

17. 

39.  The ultimate burden of persuasion remains with 

Petitioner throughout the case to demonstrate a discriminatory 

motive for the adverse employment action, id. at 508, 510-11, 

and proof that "the employer's proffered reason is unpersuasive, 
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or even obviously contrived, does not necessarily establish that 

the [Petitioner’s] proffered reason [of discrimination] . . . is 

correct."  Id. at 524.  In this regard, "[i]t is not enough ... 

to dis believe the employer; the factfinder must believe the 

[Petitioner’s] explanation of intentional discrimination."  Id. 

at 519 (emphasis in original). 

40.  Applying these standards to the facts of this case, it 

is concluded that Petitioner failed to establish a prima facie 

case.  She established the first three elements, but she failed 

to establish that she was treated less favorably than a 

similarly-situated employee outside of her protected class. 

41.  For an employee to be considered similarly-situated to 

Petitioner, she must be similar “in all relevant respects.”  See 

Department of Children & Family Servs. v. Garcia, 2005 WL 

2030310, at *2 (Fla. 3d DCA Aug. 24, 2005) (citing cases).  

Specifically, 

it is necessary to consider whether the 
employees are involved in or accused of the 
same or similar conduct and are disciplined 
in different ways.  The most important 
factors in the disciplinary context are the 
nature of the offenses committed and the 
nature of the punishments imposed.  We 
require that the quantity and quality of the 
comparator's misconduct be nearly identical 
to prevent courts from second-guessing 
employers' reasonable decisions and 
confusing apples with oranges.  
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Maniccia v. Brown, 171 F.3d 1364, 1368 (11th Cir. 1999) 

(citations omitted).   

 42.  Under this exacting standard, Ms. Rodriguez is not 

similarly-situated to Petitioner.  Indeed, even through Ms. 

Rodriguez and Petitioner were involved in the same verbal 

altercation, there was no credible evidence that Ms. Rodriguez 

threatened to send Petitioner to the hospital (as Petitioner did 

to Ms. Rodriguez) and, unlike Ms. Rodriguez, Petitioner 

expressed no remorse for her role in the altercation when given 

the opportunity to do so. 

 43.  Even if Petitioner had established a prima facie case, 

she failed to meet her ultimate burden of persuasion because she 

failed to prove that the reasons given by Hampton Court for her 

firing and for the less severe discipline imposed on Ms. 

Rodriguez were “false,” “unworthy of credence,” or otherwise 

pretextual.   

44.  Indeed, Petitioner did not dispute that she was 

involved in a verbal altercation with a co-employee in the 

presence of Hampton Court residents or that she threatened the 

co-employee with physical harm, which are the grounds upon which 

Hampton Court fired her.  Moreover, the preponderance of the 

evidence establishes that Ms. Rodriguez received less severe 

discipline for her role in the altercation because, unlike 
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Petitioner, Ms. Rodriguez expressed remorse for her actions and 

acknowledged that they were wrong. 

 45.  In sum, there is absolutely no credible evidence that 

Hampton Court’s decision to fire Petitioner was based upon her 

race rather than her conduct, nor is it reasonable to infer such 

discriminatory intent from Ms. Rodriguez being suspended rather 

than being fired.  There are material differences between 

Petitioner and Ms. Rodriguez in relation to their conduct in the 

altercation and the remorse they showed after the altercation, 

and Ms. Pelemon (who is the same race as Petitioner) and Mr. 

Wilder credibly testified that race played no role in the 

decisions. 

RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

RECOMMENDED that the Commission issue a final order 

dismissing with prejudice Petitioner’s discrimination claim 

against Hampton Court. 
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DONE AND ENTERED this 25th day of October, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of October, 2005. 
 
 

COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Kenneth Wilder 
Heart of Florida Care Inc., d/b/a 
  Hampton Court of Haines City 
301 South 10th Street 
Haines City, Florida  33844 
 
Laurie Ann Johnson 
623 Avenue O, Northeast 
Winter Haven, Florida  33881 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DORINA SMITH, 
 
     Petitioner, 
 
vs. 
 
DELTA HEALTH GROUP, d/b/a 
BRYNWOOD NURSING, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2599 

   
RECOMMENDED ORDER 

 
     A formal hearing was conducted in this case on 

September 16, 2005, in Tallahassee, Florida, before Suzanne F. 

Hood, Administrative Law Judge with the Division of 

Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Dorina Smith, pro se 
                      1160 East Mays Street 
                      Monticello, Florida  32344 
 
 For Respondent:  Mark E. Levitt, Esquire 
                      Allen, Norton & Blue, P.A. 
                      324 South Hyde Park Avenue 
                      Suite 225 
                      Tampa, Florida  33606 
 

STATEMENT OF THE ISSUES 

 The issue is whether Respondent committed an unlawful 

employment action by discriminating against Petitioner based on 

her race contrary to Section 760.10, Florida Statutes (2005).   



 

 2

PRELIMINARY STATEMENT 

 On June 15, 2004, Petitioner Dorina Smith (Petitioner) 

filed an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations (FCHR).  Said complaint alleged 

that Respondent Delta Health Group, d/b/a Brynwood Nursing 

(Respondent) has discriminated against Petitioner based on her 

race. 

 On June 15, 2005, FCHR issued a Determination:  No Cause.  

On July 12, 2005, Petitioner filed a Petition for Relief.  On 

July 20, 2005, FCHR referred the petition to the Division of 

Administrative Hearings.   

 A Notice of Hearing dated August 2, 2005, scheduled the 

hearing for September 16, 2005. 

 During the hearing, Petitioner testified on her own behalf 

and offered one exhibit that was accepted as evidence.  

Respondent presented the testimony of one witness and offered 

one exhibit that was accepted as evidence. 

 The court reporter filed the Transcript on October 3, 2005.  

As of the date that this Recommended Order was issued, 

Petitioner had not filed proposed findings of fact or 

conclusions of law.  Respondent filed a Proposed Recommended 

Order on October 13, 2005. 
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FINDINGS OF FACT 

 1.  Respondent is an employer as defined in Section 

760.027, Florida Statutes (2005). 

2.  Petitioner is an African-American female.  At all times 

relevant here, Petitioner worked full-time as a floor technician 

(floor tech) at Respondent's nursing home facility.  As a floor 

tech, Petitioner was responsible for dusting, mopping and 

buffing the floors.   

3.  At all relevant times, Cheryl Johnson was Respondent's 

facility administrator.  Ms. Johnson has held that position 

since December 2002. 

4.  In May 2003, Petitioner asked Ms. Johnson if she could 

receive her paycheck early.  Petitioner was aware that 

Ms. Johnson had given an early paycheck to a nurse.  The record 

does not reveal the nurse's race. 

5.  Ms. Johnson refused to give Petitioner the early 

paycheck.  Ms. Johnson admitted that she had made a mistake in 

giving the nurse an early paycheck.  Ms. Johnson stated that she 

would not violate Respondent's policy against early paychecks 

again.  Petitioner filed a grievance, claiming that Ms. Johnson 

was not being fair.   

6.  Sometime thereafter, Ms. Johnson gave an early paycheck 

to a dietary employee.  The dietary employee was an African-

American.  With regard to early paychecks, there is no evidence 
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that Ms. Johnson ever gave preferential treatment to employees 

who were not members of a protected group.   

7.  In October 2003, Sue Goldfarb was Petitioner's 

supervisor.  Ms. Goldfarb criticized Petitioner because 

Petitioner was spending too much time in the Activities Room.  

Petitioner complained to Ms. Johnson and filed two grievances, 

claiming that she was being treated unfairly.  According to 

Petitioner, Ms. Goldfarb and a medical records clerk, Pam Brock, 

did not get into trouble for spending time in the Activities 

Room.   

8.  Ms. Johnson explained that Petitioner could assist in 

the Activities Room, but only after she completed her floor tech 

duties.  There is no evidence that Respondent ever allowed 

employees to assist in the Activities Room before they completed 

their regularly assigned duties.  Petitioner did not suffer any 

adverse consequences as a result of Ms. Goldfarb's criticism.   

9.  At some point in time, Respondent informed all 

housekeepers, including Petitioner, that their hours were being 

cut from seven-and-a-half hours per day to six-and-a-half hours 

per day.  Respondent also informed the housekeepers that they 

would not be eligible for overtime hours.  Respondent took these 

actions because the facility's "census" (number of residents) 

was low.   
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10.  In February 2004, Ms. Johnson decided to redecorate 

the Activity Room as a special weekend project.  Ms. Johnson 

requested Gary Brock, Pam Brock's husband and a maintenance man 

for the facility, to work over the weekend to complete project.  

Ms. Johnson also requested Ms. Brock to assist with the project 

because Ms. Brock recently had been short on hours.   

11.  Thereafter, Petitioner impermissibly reviewed a 

document on a supervisor's desk.  The document indicated that 

Ms. Brock, the medical records clerk, received three hours of 

overtime on the weekend of the special project.  Petitioner 

copied the document and returned the original to the 

supervisor's desk.  Petitioner admitted during the hearing that 

she was not supposed to be looking at documents on the 

supervisor's desk.   

12.  In February 2004, Petitioner filed a grievance, 

complaining that Ms. Brock had received overtime.  Petitioner 

thought it was unfair for Ms. Brock, a medical records clerk, to 

receive overtime hours, while the housekeepers had their hours 

reduced.  There is no evidence that Petitioner was treated any 

differently than any other housekeeper.   

13.  At some point in time, Petitioner complained to 

Ms. Johnson and filed a grievance that Ms. Goldfarb was not 

doing her job.  After receiving Petitioner's complaint, 
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Ms. Johnson decided to obtain a statement from each housekeeper 

as to whether they had any concerns regarding Ms. Goldfarb.   

14.  In March 2004, Ms. Johnson temporarily held all of the 

housekeepers' paychecks.  She requested the housekeepers to 

visit her office, render their opinions about the housekeeping 

supervisor, and collect their checks.   

15.  Petitioner, like all of the housekeepers had to visit 

Ms. Johnson's office to pick up her paycheck.  While she was 

there, Petitioner signed a statement, indicating that 

Ms. Goldfarb did not treat her fairly.   

16.  Subsequently, Petitioner filed a grievance, 

complaining, in part, because Ms. Johnson held the paychecks for 

the entire housekeeping department.  There is no evidence that 

Petitioner was treated any differently than any other 

housekeeper.   

17.  At the end of March 2004, Petitioner had a 

confrontation with a co-worker, Robert Goldfarb.  Mr. Goldfarb 

was Sue Goldfarb's husband.   

18.  The altercation occurred after Mr. Goldfarb walked 

across a wet floor that Petitioner had just mopped.  

Mr. Goldfarb had to walk across the wet floor to get to the 

restroom.   

19.  Petitioner and Mr. Goldfarb cursed at each other and 

engaged in a shouting match.  Petitioner filed a grievance about 
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the incident.  Respondent did not discipline Petitioner or 

Mr. Goldfarb for getting into the argument.  Petitioner and 

Mr. Goldfarb have not had a similar exchange since the March 

2004 incident.   

20.  In September 2004, Petitioner and her supervisor, 

Ms. Goldfarb, engaged in an argument outside Ms. Johnson's 

office.  Ms. Johnson suspended both employees for three days.  

After an investigation, Ms. Johnson reinstated Petitioner and 

Ms. Goldfarb and gave them back pay to make them whole.   

21.  Since September 2004, Petitioner has received pay 

raises.  She has not received any write-ups, reprimands, or any 

other type of discipline.  She has not filed any grievances 

since September 2004.   

22.  At the time of the hearing, Ms. Goldfarb was still 

Petitioner's supervisor.  Petitioner was serving as Respondent's 

Chairperson of the Safety Committee, a position of special trust 

and responsibility.   

CONCLUSIONS OF LAW 

23.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case pursuant to Section 760.11(4)(b), Florida Statutes (2005).   

24.  Section 760.10(1)(a), Florida Statutes (2005), 

prohibits discrimination against any individual with respect to 
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compensation, terms, conditions, or privileges of employment 

because of the individual's race.   

25.  The Florida Civil Rights Act of 1992 (FCRA), Sections 

760.01 through 760.11, Florida Statutes (2005), is patterned 

after Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

Section 2000e et seq.; therefore, Florida courts have held that 

decisions construing Title VII are applicable when considering 

claims under the FCRA.  See Florida Department of Community 

Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).   

26.  The employee has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981).  

There is no direct evidence of discrimination in this case.   

27.  In order to prove a claim of indirect discrimination, 

an employee must establish a prima facie case by creating an 

inference of discrimination through circumstantial evidence.  

See Earley v. Champion International Corporation, 907 F.2d 

11077, 1081 (11th Cir. 1990).   

28.  Generally, a prima facie case of discrimination based 

on circumstantial evidence requires an employee to show the 

following:  (a) she is a member of a protected group; (b) she 

was subjected to an adverse employment action; and (c) she was 

treated differently than employees who are not members of the 

protected class with respect to the adverse action.  See 
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McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Weaver v. 

Tech Data Corporation, 66 F. Supp. 1258, 1259 ( M.D. Fla. 1999).   

29.  If an employee proves a prima facie case, the employer 

then must articulate a legitimate, nondiscriminatory reason for 

the challenged employment decision.  Burdine, 450 U.S. at 254.  

The employer is required only to "produce admissible evidence, 

which would allow the trier of fact rationally to conclude that 

the employment decision had not been motivated by discriminatory 

animus."  Burdine, 450 U.S. at 257. 

30.  If the employer produces evidence of a non-

discriminatory reason for the adverse action, the burden shifts 

back to the employee to prove that the employer's reason was a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. 502, 503 (1993).   

31.  In her attempt to establish race discrimination, 

Petitioner points to six separate events occurring between May 

2003 and September 2004.  Applying the McDonnell analysis to 

each alleged instance of discrimination reveals that Petitioner 

has failed to establish her prima facie case.   

32.  Regarding the May 2003 incident, there is no authority 

for the proposition that refusal to release a paycheck early 

constitutes an adverse employment.  Even if it were, Petitioner 

has not demonstrated that she was treated less favorably than 

her white counterparts.  She did not present evidence showing 
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the race of the nurse who received an early paycheck.  She 

admitted that the dietary employee who received an early 

paycheck was African-American.   

33.  The October 2003 incident involved the time Petitioner 

spent in the Activities Room.  There was no adverse employment 

action apart from her supervisor's criticism and Ms. Johnson's 

appropriate instructions for Petitioner to finish her regularly 

assigned work before assisting in the Activities Room.  

Petitioner was not reprimanded, written-up, or otherwise 

disciplined.   

34.  Moreover, Petitioner did not present testimony or 

evidence to establish the race of Ms. Goldfarb or Ms. Brock, 

both of whom occasionally worked in the Activities Room.  

Therefore, she has not presented evidence that she was treated 

less favorably than white employees in this regard.   

35.  In February 2004, Ms. Brock, a medical records clerk, 

worked with her husband, a maintenance employee, on a weekend 

project to redecorate the Activities Room.  Ms. Brock earned 

about three hours overtime at a time when housekeeping employees 

had their hours cut and could not earn overtime.  As to this 

complaint, Petitioner has not established that she was treated 

less favorably than a similarly situated white employee because 

Ms. Brock, race unknown, was not a housekeeper.  Petitioner was 

treated no differently than other housekeepers.   
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36.  In March 2004, Petitioner complained about her 

supervisor, Ms. Goldfarb.  As a result of that complaint, 

Ms. Johnson held the housekeepers' paychecks in order to take 

their written statements about Ms. Goldfarb's job performance.  

Clearly, Ms. Johnson did not take adverse employment action 

against Petitioner or treat her any differently from white 

housekeepers.   

37.  In March 2004 Petitioner and Mr. Goldfarb got into an 

argument.  Neither employee suffered adverse employment action 

as a result of the argument.  There is no evidence that 

Petitioner was treated less favorably than a similarly situated 

white employee because Mr. Goldfarb's race has not been 

established.   

38.  In September 2004, Petitioner and Ms. Goldfarb had a 

heated disagreement.  Both of them were temporarily suspended 

then reinstated with back pay.  Petitioner has not shown how she 

was treated less favorably that white counterparts who engaged 

in similar conduct.   

39.  Petitioner has not shown that Respondent discriminated 

against her based on her race.   

40.  Citing Sections 57.105 and 120.695, Florida Statutes 

(2005), Respondent requests an award of costs and attorney's 

fees for the first time in its Proposed Recommended Order.  

However, the more specific provisions of Sections 760.11(6) and 
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760.11(7), Florida Statutes (2005), state as follows in relevant 

part: 

     (6)  Any administrative hearing brought 
pursuant to paragraph (4)(b) shall be 
conducted under ss. 120.569 and 120.57. . . 
. If the administrative law judge, after the 
hearing finds that a violation of the 
Florida Civil Rights Act of 1992 has 
occurred, the administrative law judge shall 
issue an appropriate recommended order in 
accordance with chapter 120 prohibiting the 
practice and providing affirmative relief 
from the effects of the practice, including 
back pay.  Within 90 days of the date the 
recommended or proposed order is rendered, 
the commission shall issue a final order by 
adopting, rejecting, or modifying the 
recommended order as provided under ss. 
120.569 and 120.57. . . . In any action or 
proceeding under this subsection, the 
commission, in its discretion, may allow the 
prevailing party a reasonable attorney's fee 
as part of the costs.  It is the intent of 
the Legislature that this provision for 
attorney's fees be interpreted in a manner 
consistent with federal case law involving a 
Title VII action. 
 
     (7)  If the commission determines that 
there is not reasonable cause to believe 
that a violation of the Florida Civil Rights 
Act of 1992 has occurred, the commission 
shall dismiss the complaint.  The aggrieved 
person may request an administrative hearing 
under ss. 120.569 and 120.57 . . . If the 
administrative law judge finds that a 
violation of the Florida Civil Rights Act of 
1992 has occurred, he or she shall issue an 
appropriate recommended order to the 
commission prohibiting the practice and 
recommending affirmative relief from the 
effects of the practice, including back pay. 
. . . In any action or proceeding under this 
subsection, the commission, in its 
discretion, may allow the prevailing party a 
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reasonable attorney's fee as part of the 
costs.  It is the intent of the Legislature 
that this provision for attorney's fees be 
interpreted in a manner consistent with 
federal case law involving a Title VII 
action. 
 

41.  Until FCHR enters a final order, there is no 

prevailing party.  At that time, FCHR has discretionary 

authority to consider a request for costs and attorney's fees.  

Accordingly, Respondent's request for costs and attorney's fees 

is untimely and cannot be considered here. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 

Relief. 

DONE AND ENTERED this 26th day of October, 2005, in 

Tallahassee, Leon County, Florida. 

S                                 
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of October, 2005. 
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Dorina Smith 
1160 East Mays Street 
Monticello, Florida  32344 
 
Alvin J. Taylor 
Delta Health Group 
2 North Palafox Street 
Pensacola, Florida  32502 
 
Mark E. Levitt, Esquire 
Allen, Norton & Blue, P.A. 
324 South Hyde Park Avenue 
Suite 225 
Tampa, Florida  33606 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	R003
	appndx



