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 STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROLYN E. ALLEN, 
 
     Petitioner, 
 
vs. 
 
DIAMOND ACADEMY, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3183 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on March 14 and July 27, 2005, in Quincy, Florida, before Diane 

Cleavinger, Administrative Law Judge, Division of Administrative 

Hearings.   

APPEARANCES 

For Petitioner:  Carolyn E. Allen, pro se 
                 39 Pine Tree Lane 
                 Quincy, Florida  32351 
 
For Respondent:  Valerie E. Janard, Esquire 
                 237 East Washington Street 
                 Quincy, Florida  32351 
  

STATEMENT OF THE ISSUE 
 

The issue in this case is whether the Respondent committed 

unlawful employment acts against Petitioner based on her race in 

violation of Chapter 760, Florida Statutes (2004). 
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PRELIMINARY STATEMENT 
 
 On August 27, 2003, Petitioner, Carolyn E. Allen, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR).  The Charge of Discrimination alleged that 

Respondent had subjected Petitioner to unlawful employment 

actions based on her race.  Specifically, the Charge of 

Discrimination alleged that Respondent discriminated against 

Petitioner during her employment when an allegedly less 

qualified, white female was hired for a similar position at a 

higher salary than Petitioner and when Respondent allegedly 

terminated her employment.   

 On July 28, 2004, the (FCHR) filed a Notice of 

Determination:  No Cause.  Thereafter, on September 1, 2004, 

Petitioner filed a Petition for Relief alleging the same facts 

as contained in her earlier Charge of Discrimination.  The 

matter was referred to the Division of Administrative Hearings 

for a formal hearing.  

 At the hearing, Petitioner offered the testimony of eight 

witnesses and introduced one composite exhibit into evidence.  

Respondent offered the testimony of one witness and introduced 

six exhibits into evidence.   

 After the hearing, Petitioner filed a Proposed Recommended 

Order on August 9, 2005.  Respondent filed a Proposed 

Recommended Order on August 10, 2005. 
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FINDINGS OF FACT 

     1.  Diamond Academy, Inc., is a Florida not-for-profit, tax 

exempt corporation created to operate an education program for 

area residents who qualify for such program.  The Academy 

provides a family literacy program combined with a licensed 

childcare facility.  The program is provided to families in 

poverty and helps family members improve their parenting skills, 

further their educational needs and goals by aiding the parents 

with completing a high school, college or career degree or 

certification, and improve their life skills and family 

condition through help with employment, housing, etc.  The 

children are offered the benefits of a research-based 

curriculum, stimulation for brain development, and development 

of social and academic skills that are needed to attend public 

school.  Parents interact with their children under the 

supervision of staff to help improve their parenting skills and 

better understand how to teach their children at home. 

     2.  The first location of the Academy was in Quincy, 

Florida.  The staff at the Quincy location was black and 

Caucasian with the majority of the staff being black.  Most of 

the families served at the Quincy location were black.  In early 

Spring, 2003 the academy opened a second facility in 

Chattahoochee, Florida.  The Chattahoochee location served 

mostly Hispanic families.  Because of the school’s Hispanic 
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population, there was a need at the Chattahoochee location for 

staff that was bi-lingual.  Initially, the Chattahoochee 

location staff was Hispanic and Caucasian.  Eventually, black 

employees were hired for the Chattahoochee location. 

     3.  Judith Bergantino, who is white, is the founder and 

director of the Academy at both locations.  Her daughter-in-law, 

Virginia "Missy" Bergantino, who is also white, was the child 

care coordinator and supervisor at the Chattahoochee location.   

     4.  Salaries at the Academy were primarily based on the 

level of the employment sought, the employee’s experience in 

related fields, whether the employee was temporary and the 

degree of college education achieved by the employee.  Higher 

salaries were given to those with college degrees or nearly 

completed degrees, or a significant amount of hours in relevant 

fields if the employee had no degree. 

     5.  The Petitioner, Carolyn E. Allen, was employed by the 

Respondent, Diamond Academy, Inc., in December 2002 as a 

paraprofessional/teacher at its Quincy location.  At the time of 

her hire, Allen had a high school G.E.D. a childhood development 

associates credential (CDA), and had earned 34 credit hours at 

Tallahassee Community College.  She was not close to completing 

a college degree.  Allen's starting salary was $15,000.00 and 

complied with the Academy’s policy on salaries.  Sylvia Sanders, 

who is black, was Ms. Allen's immediate supervisor and received 
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a salary appropriate for her supervisory role and in compliance 

with the Academy’s policy.  The evidence did not demonstrate 

that Ms. Allen’s salary was based on her race. 

     6.  At the onset of her employment with the Academy, 

Ms. Allen received a document titled "Child Care Teachers and 

Aides."  The document established the Academy's high standard of 

behavior, with positive and respectful attitudes expected of its 

teachers and aides.  A critical requirement was that each 

teacher/aide be punctual each morning and stay until the daily 

work was completed.      

     7.  In early December 2002, just after Ms. Allen was hired, 

Judith Bergantino was at an out-of-town conference on the 

federal requirements governing the even start grant under which 

Respondent was operated.  During her absence the Quincy location 

was short-staffed.  Missy Bergantino was functioning as the 

supervisor at the school.  During this time, Ms. Allen became 

angry at Missy Bergantino, other staff, and parents and children 

at the Quincy school.  The outburst occurred when Ms. Allen was 

told by Missy Bergantino that she needed to accompany the 

parents and their children off-campus to the “Born to Read” 

Program at the Gadsden County Public Library.  The task was 

within Ms. Allen’s job description.  Ms. Allen did not feel she 

should have to accompany these families.  Ms. Allen put her 

finger in the face of Missy Bergantino and, in a disrespectful 
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manner, yelled that she would go this time, but didn’t think it 

was her job and that the matter was not over.  The outburst 

caused Missy Bergantino to call Judith Bergantino on her cell 

phone while she was at the conference.  Because she could not 

resolve the problem over the phone, Judith Bergantino closed the 

school for the day. 

     8.  Upon her return, Judith Bergantino elected to send 

Ms. Allen home with pay for the rest of December, with the 

understanding that she would return in January 2003 after Missy 

Bergantino transferred to the Academy’s soon-to-be-opened site 

in Chattahoochee.  Also, upon her return from the conference, 

Judith Bergantino informed Ms. Allen that she could not be a 

teacher at the Academy because the new federal guidelines 

required the position of teacher to be filled by someone with a 

college degree or very close to completing a college degree.  

Therefore, Ms. Allen, with her current credentials, was only 

qualified for the paraprofessional position at the Academy.  

Ms. Allen was upset over the impact of the guidelines on her 

position and potential for future salary increases. 

     9.  In January of 2003, Judith Bergantino hired Karen 

Davis, who was white, to work at the Chattahoochee location.  

The Chattahoochee staff was hired prior to the school’s opening 

to the public so that they could help fix up the building in 

which the Academy was located.  When not at the school, staff 
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were expected to train at home.  The evidence demonstrated that 

this altered work schedule was necessary due to the preparations 

required to open the Chattahoochee location.  There was no 

evidence that the altered work schedule was motivated by racial 

considerations. 

     10.  Ms. Davis was a high school graduate who had completed 

130 hours of college credits in the field of criminology.  

Although Ms. Davis did not have a CDA, as Ms. Allen did, she 

otherwise had an impressive resume in the area of helping 

children with special needs such as those served by the Academy.  

Her community service experience included tutoring with the 

Gadsden County Literacy Program; Dance Instructor for Special 

Olympics; Chief Advisor to the Boy Scouts of America, Explorer 

Post 202; Volunteer Medical Director for a local Boy Scout camp; 

volunteer service with Gadsden Association for Retarded 

Citizens, and charter membership with the Apalachee Mental 

Health Advisory Board.  Her resume also reflected that she had 

worked with disabled and orphaned children in Jerusalem.  In 

addition, Ms. Davis had six years of experience with the Gadsden 

County Sheriff's Department as a child abuse investigator and 

had a favorable letter of recommendation from the Sheriff.   

     11.  Judith Bergantino initially offered Ms. Davis a 

starting salary of $15,000.00.  Ms. Davis asked for more, and 

based upon Ms. Davis's substantial past experience and her 130 
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hours of college credits, Judith Bergantino and Ms. Davis agreed 

to a starting salary of $18,000.00.  The higher salary was 

justified because Ms. Davis had more than enough hours to have 

obtained a college degree and had significant experience in 

related fields, including work with people similar to those 

served by the Academy.  The higher salary, also, complied with 

the Academy’s salary policy.  The evidence did not demonstrate 

that the higher salary was based on the race of Ms. Davis. 

     12.  Judith Bergantino initially and incorrectly entered 

Ms. Davis in the Academy’s personnel system in the position of 

teacher with a associate’s degree.  The information was not 

corrected until this hearing and it came to Ms. Bergantino's 

attention that the information was incorrect.  The correction 

was not intended to create misleading information or evidence 

for this hearing. 

     13.  On January 27, 2003, Ms. Allen signed a document 

titled "Terms for Employment at Diamond Academy."  This document 

spelled out the three most important characteristics expected of 

a staff member:  a positive and productive manner; knowledge of 

each member's job, including ongoing education; and orientation 

of the daily schedules and activities to the requirements of the 

Even Start grant and the Day Care license.  By signing this 

document, Ms. Allen again agreed, among other things, to come to 

work on time and stay until the day's work was completed, and to 
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remain flexible in fulfilling daily tasks, as determined by the 

supervisor.  She also agreed to maintain a cheerful, positive 

demeanor with the children and adults enrolled in the program to 

help elevate their self-esteem and the atmosphere of the school. 

     14.  At some point, Judith Bergantino in discussing the 

goals of the school stated that black families in Gadsden County 

maintained a matriarchal way of child rearing with emphasis on 

physical discipline and yelling.  The comment was not directed 

at anyone, but was made to illustrate the type families served 

by the Academy and that the Academy policies were oriented 

around an opposite approach to parenting.  This type statement 

does not appear overtly offensive.  The evidence did not 

demonstrate the exact words of the statement.  However Ms. Allen 

claims she was offended by it, but did not complain at the time.  

However, only one statement with equivocal interpretations is 

insufficient to establish racial bias on the part of 

Ms. Bergantino or the Academy. 

     15.  Around March 2003, both Ms. Allen and Ms. Davis 

attended a three or four-day training course called "Parents as 

Teachers."  The course was held in Chipley, Florida.  All 

expenses were paid by the Academy.  Upon completion, Ms. Allen 

was to receive a raise in salary to $18,000.00, the same salary 

as Ms. Davis.  By April 2003, both employees would have been 

paid equally and received the same fringe benefits.  Ms. Allen, 
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however, did not receive the increased salary because her 

employment ended on April 2, 2003. 

     16.  Around the end of March 2003, Ms. Allen's stepfather 

died.  Ms Allen was given several days off by Judith Bergantino 

to attend the funeral and be with other family members.  While 

Ms. Allen was gone, an all-day in-service training was scheduled 

for the staff on March 31.  In preparation for the training 

Judith Bergantino surveyed Ms. Allen's classroom.  Organization 

in the classroom, with everything in its place, was required of 

all classroom personnel.  Judith Bergantino was dismayed to see 

toys and puzzle pieces scattered around the room, which appeared 

to be unplanned and in disarray.  In the course of the training, 

the instructor made recommendations for a better room 

arrangement for Ms. Allen's classroom and reorganized the room 

according to her recommendations. 

     17.  Ms. Allen returned to work on April 1, 2003.  

Ms. Allen stood in the doorway of her classroom, noted the 

changes, threw her hands up and said, "Oh, no! I can't take 

this, what happened to this room?"  She left with her things and 

did not return to work that day or call her supervisor.  The 

school was left short-staffed and Ms. Sanders had to fill in for 

Ms. Allen.  Understandably, Ms. Bergantino was very irritated at 

Ms. Allen's behavior and did not wish Ms. Allen to return to 

work. 
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     18.  The following day, Ms. Allen did not return to work.  

By that time, Judith Bergantino had drafted a letter to 

Ms. Allen noting that Sylvia Sanders had reported to her that 

Ms. Allen had quit her position at the Academy.  The letter 

requested Ms. Allen return the benefits check she had received 

for the month of April 2003. 

     19.  Later in the day, Ms. Allen called Judith Bergantino.  

Ms. Allen was clearly distraught over her step-father's death 

and the reconfiguration of her classroom.  Ms. Bergantino felt 

that Ms. Allen was too emotional to be working with small 

children, and advised her to take some time off from employment 

to get professional help and heal.  When Ms. Allen realized 

Ms. Bergantino was not going to rehire her, she became very 

upset and said, "You mean I'm fired?  This ain't over yet!"  

None of these facts demonstrate that Ms. Allen was terminated 

based on her race. 

     20.  The Academy also employed Latarsha Seymore as a 

paraprofessional.  Ms. Seymore is black, and who, at the time of 

her employment had completed nursing school, but had not taken 

her licensure examination in nursing.  She needed to earn income 

during the summer and made it clear that her employment was 

temporary until she could pursue her desired career as a nurse.  

Ms. Seymore's employment circumstances were not similar to 

Petitioner's employment circumstances; because she was 
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temporary, her salary was $15,000.00.  Again, the difference in 

salary was reasonable because she was temporary.  The salary, 

also complied with the Academy’s salary policy.   

     21.  Although Ms. Allen complained that blacks were 

segregated at the Quincy location and not permitted to work at 

the Chattahoochee location, the evidence did not demonstrate 

that either site’s employment decisions were based on race.  

Indeed, Ms. Allen’s complaint ignores the fact that the Quincy 

location had a racially-mixed staff.  As evidence for her 

assertion Ms. Allen testified about Andrea McNeil, a black co-

worker in Quincy who wanted to transfer to Chattahoochee, but 

was initially denied.  Ms. McNeil's transfer was initially 

denied because of difficulties she had had working with Missy 

Bergantino, the supervisor of the Chattahoochee site.  After Ms. 

McNeil also had a confrontation with Sylvia Sanders, her 

supervisor in Quincy, Judith Bergantino talked to her daughter-

in-law about the situation.  Ms. McNeil was transferred to 

Chattahoochee.  Additionally, Ms. McNeil had also been a client 

of the Academy and throughout her time there had received 

financial aid from the Academy, completed her high school 

education with Academy help and also received transportation 

help from the Academy.  Ms. McNeil did not complain about 

initially not being transferred as she desired.  She did not 

feel such action was racially motivated.  Petitioner never 



 

 13

requested and did not desire to transfer to the Chattahoochee 

location.  Eventually, by January 2004, two black employees had 

been hired at the Chattahoochee location. 

CONCLUSIONS OF LAW 

     22.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter under  

Sections 120.57 and 120.60, Florida Statutes (2004), and Section 

760.11, Florida Statutes (2004). 

     23.  Respondent is an employer within the meaning of the 

Florida Civil Rights Act of 1992, as amended, and Title VII of 

the Civil Rights Act of 1964, as amended. 

     24.  Pursuant to the formula established in Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 101 

S.CT. 1089, 67 L. ED. 2d 207 (1981), Petitioner has the initial 

burden of establishing a prima facie case of intentional 

discrimination, which once established raises a presumption that 

the employer discriminated against the employee. 

     25.  If the presumption arises, the burden shifts to the 

employer to present sufficient evidence to raise a genuine issue 

of fact as to whether the employer discriminated against the 

employee.  The employer may do this by stating a legitimate, 

non-discriminatory reason for the employment decision.  If the 

employer satisfies its burden, the employee must then persuade 

the fact-finder that the proffered reason was a pretext for 
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intentional discrimination.  Said another way, the employee must 

show directly that a discriminatory reason, more likely than 

not, motivated the employment decision, or indirectly by showing 

that the proffered reason is not worthy of belief. 

     26.  In this case, Ms. Allen's evidence failed to establish 

a prima facie case that she was terminated by Respondent because 

of Ms. Allen's race.  Instead, the evidence demonstrated that 

Ms. Allen walked off her job leaving the facility short-staffed 

and violated the terms of her employment. 

     27.  Although Ms. Allen also argued that the Academy 

discriminated against her when it hired Karen Davis, a white 

female who did not possess a CDA credential, for $3,000.00 more 

than Ms. Allen, a comparison of the two employees reflects that 

Ms. Davis had earned substantially more college credits than 

Ms. Allen and had an impressive breadth of experience in working 

with children as well as adults.  Moreover, by the time 

Ms. Allen walked off the job, both employees would have earned 

the same annual salary and benefits. 

     28.  Ms. Allen also failed to provide substantial evidence 

that she was discriminated against with regard to her location 

of employment.  Ms. Allen admitted that, after she was hired by 

Respondent at the Quincy location, she never applied for a 

transfer to the Chattahoochee location.  While there were 

primarily black employees at the Quincy location when Ms. Allen 
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worked there, the staff was still racially diverse.  Indeed, the 

racial mix at Chattahoochee has since changed to include black 

employees. 

     29.  Ms. Allen also failed to make a prima facie case that 

remarks by Judith Bergantino created an intimidating, hostile or 

offensive work environment.  The policies of Diamond Academy 

forbid corporal punishment of children or disciplining them by 

screaming at them or snatching them around.  While Judith 

Bergantino may have commented to a group of employees that 

included Ms. Allen about her observations of the local black 

matriarchal mentality, she did not include Ms. Allen in that 

stereotype.  Moreover, one out of context, equivocal statement 

does not demonstrate racial bias. 

     30.  Finally, even assuming that Ms. Allen established a 

prima facie case of discrimination, all of the actions taken by 

Respondent had a reasonable, non-discriminatory basis.  None of 

the Respondent’s reasons were shown to be a pretext for racially 

motivated activity.  Therefore, the Petition for Relief should 

be dismissed. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is recommended that the Petition for Relief be 

dismissed. 
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     DONE AND ENTERED this 3rd day of October, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of October, 2005. 

 
 
COPIES FURNISHED: 
 
Carolyn E. Allen 
39 Pine Tree Lane 
Quincy, Florida  32351 
 
Judith Bergantino, Director 
Diamond Academy, Inc. 
100 South Madison Street 
Quincy, Florida  32351 
 
Valerie E. Janard, Esquire 
237 East Washington Street 
Quincy, Florida  32351 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATEMENT OF THE ISSUE 

 
     The issue for determination is whether Petitioner was 

subjected to an unlawful employment practice by Respondent, 

specifically sex discrimination in the form of sexual harassment 

due to Petitioner's gender in violation of Section 760.10, Florida 

Statutes. 

PRELIMINARY STATEMENT 

     Petitioner filed a Charge of Discrimination against 

Respondent with the Florida Commission on Human Relations (FCHR) 

on December 27, 2004, alleging discrimination through sexual 

harassment on the basis of her gender.  

     On or about April 18, 2005, the FCHR issued its 

determination: No Cause.  

     On or about May 20, 2005, Petitioner filed a Petition for 

Relief with the FCHR.  Subsequently, on or about May 24, 2005, the 

case was forwarded to DOAH for formal proceedings. 

     During the final hearing, Petitioner testified in her own 

behalf.  Respondent presented testimony of seven witnesses and one 

exhibit, which was admitted into evidence.  

 A transcript of the final hearing was filed on August 19, 

2005.  At hearing, the parties requested and were granted leave to 

file proposed recommended orders 20 days after the filing of the 

transcript with DOAH.  By order dated August 30, 2005, the parties 
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were granted further leave to file proposed recommended orders no 

later than September 16, 2005.  Both parties timely filed Proposed 

Recommended Orders, which have been reviewed and considered in the 

preparation of this Recommended Order.   

FINDINGS OF FACT 

     1.  Respondent employed Petitioner, a Caucasian female, 

from sometime in December of 2003 until termination of her 

employment on June 21, 2004.  Petitioner worked in Respondent’s 

warehouse facility from December, 2003 until sometime in 

February, 2004, when she was transferred to one of Respondent’s 

retail stores, the Ocala store, where she worked until she was 

transferred back to the warehouse at the end of May or beginning 

of June, 2004.   

     2.  Petitioner conceded at hearing that she was terminated 

after she argued with her supervisor and called her a bitch.  

Petitioner does not believe that she was terminated on the basis 

of her sex.   

 3.  During the course of her employment, Petitioner alleges 

that Respondent’s president, Barry Lay, made inappropriate 

comments to her of a sexual nature and touched her in an 

inappropriate way twice.  All alleged sexually inappropriate 

conduct occurred from December of 2003 through February of 2004, 

during the period of time Petitioner worked in Respondent's 

warehouse facility.   
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 4.  Petitioner testified that Barry Lay engaged in the 

following inappropriate conduct: 

  (a) At the end of her initial employment interview 

when she was hired, and out of the presence of other witnesses, 

Barry Lay allegedly said to her, “If we were to fuck that’s 

nobody’s business but ours.”   In her charge of discrimination, 

Petitioner alleged that this statement was “said in front of 

witnesses.”  Due to Petitioner's inconsistencies in testifying, 

her demeanor while testifying and Barry Lay's candid testimony 

of denial with regard to making such statements to Petitioner at 

any time, Petitioner's allegation is not credited.   

  (b) Petitioner testified that, right before Christmas 

of 2003, Barry Lay told her, "if I would let him eat me out just 

one time I wouldn't think about any other man."  (T. 23).  

Petitioner testified that other witnesses, including her mother, 

were sitting nearby at a processing table when this comment was 

made.   No witnesses corroborated Petitioner's testimony on this 

allegation and, coupled with Barry Lay's denial testimony, 

Petitioner's allegation is not credited.   

  (c) Petitioner testified that Barry Lay grabbed her 

face and tried to kiss her about the same time as he allegedly 

made the comment discussed above.  Again, Petitioner alleges 

that witnesses were present, but all witnesses testifying in the 
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matter, including Barry Lay, denied that such an incident 

occurred.  Petitioner's testimony on this point is not credited.   

  (d) Petitioner also testified that Barry Lay grabbed 

her hips and tried to pull her from behind when she was bent 

over at a refrigerator.  The allegation was denied by Lay and no 

corroborating testimony was presented.  Petitioner's allegation 

is not credited.  

 5.  On one occasion, Barry Lay overheard conversation 

between Petitioner and her mother regarding their breast size 

and that they could form the “little titty committee.”  Lay 

commented to the duo that both of them could be president of the 

committee.  

 6.  Barry Lay never attempted to initiate a romantic 

relationship with Petitioner and never threatened her with job 

transfer or termination if she failed to provide sexual favors.   

 7.  On one occasion during the course of Petitioner's 

employment, when employees were discussing a rumor that Barry 

Lay was having an affair with several people at one time, he 

overheard the discussion, became irritated, and addressed the 

employees as a group saying, “It doesn’t matter if I’m fucking 

you, you, you, or you, it’s none of your business.”   

 8.  Petitioner was transferred to the Ocala Store during 

the course of her employment to assist her in getting her 
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children to day care on time.  Additionally, the store hours 

were more suitable to her schedule at the time.  

 9.  Petitioner made sexual remarks, participated in 

discussions of a sexual nature, or participated in sexual 

horseplay in the workplace during the course of her employment 

with Respondent.  Petitioner was heard and observed to smack or 

slap Barry Lay’s bottom and say, “I want a piece of that.”  

Barry Lay did not do anything to provoke Petitioner’s conduct, 

but responded by saying, “if you did, you’d never go back to 

your boyfriend.”   

 10.  While at work Petitioner discussed having oral sex 

with her boyfriend and the length and frequency of those 

encounters.   

 11.  During Petitioner's assignment to the Ocala store, she 

developed problems with absenteeism from the job.  She quit 

calling in when she unable to work and demonstrated a poor 

attitude when she was at work.  As a consequence, Petitioner was 

transferred back to Respondent's warehouse, where any 

absenteeism by the Petitioner would result in less of a hardship 

to operations.  The transfer occurred at the end of May or 

beginning of June, 2004.   

 12.  After Petitioner was transferred back to the 

warehouse, she continued to exhibit a poor attitude and 

unacceptable conduct while at work.  In June of 2004, just 
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before she was terminated, Petitioner screamed at her supervisor 

that she was not going to perform a requested task due to 

medical restrictions.  The supervisor informed Petitioner that 

she was not being asked to perform the task by herself, but 

simply to assist.  Petitioner began using abusive language to 

the supervisor, calling her a “bitch.”  Petitioner was asked to 

leave, but replied that she would not unless and until the 

supervisor “fucking” fired her.  Petitioner pushed the 

supervisor and call her a “fucking whore” and “bitch.”  

Eventually, after using further epithets, Petitioner left the 

premises. 

     13.  Barry Lay did not witness the argument between 

Petitioner and the supervisor, but when he was later informed he 

instructed the supervisor to tell Petitioner that her employment 

was being terminated.  

     14.  The decision to terminate Petitioner’s employment was 

communicated to her the next day.  Petitioner's stated response 

to the supervisor, before walking away, was “get fucked.” 

CONCLUSIONS OF LAW 

     15.  The Division of Administrative Hearings has jurisdiction 

over the parties to, and the subject matter of, these proceedings.  

§§ 120.56(9) and 120.57(1), Fla. Stat. 

 16.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act of 1992," provides security from discrimination based 
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upon race, color, religion, sex, national origin, age, handicap, 

or marital status.  

 17.  The burden of proof rests with Petitioner to show a 

prima facie case of employment discrimination.  After such a 

showing by Petitioner, the burden shifts to Respondent to 

articulate a nondiscriminatory reason for the adverse action.  

If Respondent is successful and provides such a reason, the 

burden shifts again to Petitioner to show that the proffered 

reason for adverse action is pre-textual.  School Board of Leon 

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981). 

 18.  Provisions of Chapter 760, Florida Statutes, are 

analogous to those of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. Sections 2000e, et seq.  See Department of Corrections 

v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  Further, 

decisions construing Title VII are applicable in evaluating a 

claim brought under the Florida Civil Rights Act of 1992, as 

amended, Sections 760.01 through 760.11, Florida Statutes.  

Harper v. Blockbuster Entertainment Corporation, 130 F.3d 1385, 

1387 (11th Cir. 1998) (citing Ranger Insurance Company v. Bal 

Harbour Club, Inc. 549 So. 2d 1005, 1009 (Fla. 1989)). 

 19.  Title VII states that it is an unlawful employment 

practice for an employer "to fail or refuse to hire or to 

discharge any individual, or otherwise discriminate against any 

individual with respect to his compensation, terms, conditions, 



 9

or privileges of employment, because of such individual's race, 

color, religion, sex, or national origin."  42 U.S.C. § 2000e-

2(a).  Sexual harassment is a form of sex discrimination 

prohibited by Title VII.  See Meritor Savings Bank, FSB v. 

Vinson, 477 U.S. 57, 64, 106 S. Ct. 2399, 2404, 91 L. Ed. 2d 49 

(1986) (stating that "the phrase 'terms, conditions, or 

privileges of employment' evinces a congressional intent 'to 

strike at the entire spectrum of disparate treatment of men and 

women'"). 

 20.  There are two types of sexual harassment cases: (1) 

quid pro quo, which are "based on threats which are carried out" 

or fulfilled, and (2) hostile environment, which are based on 

"bothersome attentions or sexual remarks that are sufficiently 

severe or pervasive to create a hostile work environment." 

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 751, 118 

S. Ct. 2257, 2264, 141 L. Ed. 2d 633 (1998).  There is no 

credible evidence in the record of the instant case to support a 

claim of quid pro quo sexual harassment.  Barry Lay never tried 

to initiate a romantic relationship with Petitioner, nor did he 

proposition her.  He never threatened to transfer Petitioner if 

she failed to do something in particular for him.  Therefore, 

any discussion of Petitioner’s sexual harassment claim focuses 

on her theory of hostile environment sexual harassment. 



 10

 21.  The Eleventh Circuit Court set forth in Mendoza v. 

Borden, Inc., 195 F.3d 1238 (11th Cir.1999)(en banc), the 

elements that an employee must establish to support a hostile 

environment claim under Title VII based on harassment by a 

supervisor. An employee must establish:  (1) that he or she 

belongs to a protected group; (2) that the employee has been 

subject to unwelcome sexual harassment, such as sexual advances, 

requests for sexual favors, and other conduct of a sexual 

nature; (3) that the harassment must have been based on the sex 

of the employee; (4) that the harassment was sufficiently severe 

or pervasive to alter the terms and conditions of employment and 

create a discriminatorily abusive working environment; and (5) a 

basis for holding the employer liable.  Id. at 1245.  Requiring 

proof that the conduct complained of was "sufficiently severe or 

pervasive to alter the conditions of employment and create an 

abusive work environment," is the element that tests the mettle 

of most sexual harassment claims.  The necessity for a 

complainant to prove that the harassment is severe or pervasive 

ensures that Title VII does not become a mere "general civility 

code." Faragher v. City of Boca Raton, 524 U.S. 775, 788, 118 S. 

Ct. 2275, 2283-84, 141 L. Ed. 2d 662 (1998).  This requirement 

is regarded "as crucial, and as sufficient to ensure that courts 

and juries do not mistake ordinary socializing in the workplace-

-such as male-on-male horseplay or intersexual flirtation--for 
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discriminatory 'conditions of employment.' "  Oncale v. 

Sundowner Offshore Services, Inc., 523 U.S. 75, 81, 118 S. Ct. 

998, 1003, 140 L. Ed. 2d 201 (1998). 

 22.  As to the fourth element, it is settled that 

“[e]stablishing that harassing conduct was sufficiently severe 

or pervasive to alter an employee’s terms or conditions of 

employment includes a subjective and objective component.”  

Mendoza v. Borden, Inc., 195 F.3d 1238, 1245 (11th Cir.1999).  

If the complainant does not subjectively perceive the 

environment to be abusive, the conduct has not actually altered 

the conditions of the plaintiff’s employment, and there is not 

Title VII violation.  Harris v. Forklift Systems, Inc., 510 U.S. 

17, 21-22, 114 S. Ct. 367 (1993).  “In looking at the entire 

context of the alleged harassment, a plaintiff’s provocative 

speech or dress may be relevant.”  Morgan v. Fellini’s Pizza, 

Inc., 64 F. Supp. 2d 1304, 1309 (N.D. Ga. 1999); Balletti v. 

Sun-Sentinel Co., 909 F. Supp. 1539, 1547 (S.D. Fla. 1995) 

(“Where a plaintiff’s action in the workplace shows that she was 

a willing and frequent participant in the conduct at issue, 

courts are less likely to find that the conduct was ‘unwelcome’ 

or ‘hostile.’”).   

 23.  In Mangrum v. Republic Industries, Inc., et al., 260 

F. Supp. 2d 1229, 1237 (N.D. Ga. 2003), the court held that a 

plaintiff could not succeed on her hostile environment claims 
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because she participated in and, in some instances, initiated 

inappropriate language and activity in the workplace.  The court 

held this despite conceding that the alleged harasser engaged in 

such inappropriate behavior as: on two different occasions, 

saying to the Plaintiff "stretch out on the desk, lay back on 

the desk, we'll knock out a little piece right quick"; asking 

for a “blow job” in exchange for a favor; and exposing his penis 

to plaintiff.  Id.  The court indicated that there was 

significant evidence, including the plaintiff’s own admissions, 

that the plaintiff had participated in the sexual banter, had 

used bad language, and “was one of the guys . . . in there with 

the best of them talking trash” throughout her employment.  Id. 

at 1238.  Plaintiff also admitted that she “participated in a 

lot of the things which were said there[,]” and that she “sat in 

other employees’ laps and rubbed their shoulders and that she 

gave scalp, neck, and back massages to various employees and 

would scratch their backs and ask for the same in return.”  Id.   

 24.  A complainant must establish not only that she 

subjectively perceived the environment as hostile and abusive, 

but also that a reasonable person would perceive the environment 

to be hostile and abusive.  See Mendoza, 195 F.3d at 1246; 

Faragher, 524 U.S. at 788, 118 S. Ct. at 2284 (explaining that 

the objective component of the "severe and pervasive" element 

prevents "the ordinary tribulations of the workplace, such as 
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the sporadic use of abusive language, gender-related jokes, and 

occasional teasing" from falling under Title VII's broad 

protections).  

 25.  Although examination must be made of the statements 

and conduct complained of collectively to determine whether they 

were sufficiently pervasive or severe to constitute sexual 

harassment, see Mendoza, 195 F.3d at 1242, the statements and 

conduct must be of a sexual or gender-related nature--"sexual 

advances, requests for sexual favors, [or] conduct of a sexual 

nature," Id. at 1245, before they are considered in determining 

whether the severe or pervasive requirement is met.  Innocuous 

statements or conduct, or boorish ones that do not relate to the 

sex of the actor or of the offended party, are not counted.  

Title VII, as it has been aptly observed, is not a "general 

civility code."  Faragher, 524 U.S. at 788, 118 S. Ct. at 2283-

84; Gupta v. Florida Bd. of Regents, 212 F.3d 571, 582-583 (11th 

Cir. 2000). 

 26.  The Gupta court stated that if complained of conduct 

is of a gender-related or sexual nature, or arguably so, then 

four factors are applied to determine if the complained of 

conduct was objectively severe and pervasive enough to alter an 

employee’s terms and conditions of employment: “(1) the 

frequency of the conduct; (2) the severity of the conduct; (3) 

whether the conduct is physically threatening or humiliating, or 
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a mere offensive utterance; and (4) whether the conduct 

unreasonably interferes with the employee’s job performance.”  

Id. (citing Mendoza v. Borden, Inc., 195 F.3d 1238 (11th Cir 

1999)). 

 27.  Viewed from either the complainant's subjective 

perspective or from the objective perspective of a reasonable 

person, Petitioner has not established that harassing conduct 

was sufficiently severe or pervasive to alter the terms or 

conditions of her employment.   

 28.  Here Petitioner participated in sexual banter or 

horseplay in the workplace.  While Petitioner’s voluntary 

participation in such conduct does not preclude her from 

demonstrating a sexually hostile work environment, it does 

suggest that when, or if, she was on the receiving end of 

similar conduct, such conduct was not unwelcome or hostile.   

Balletti v. Sun-Sentinel Co., 909 F. Supp. 1539, 1547 (S.D. Fla. 

1995) (“Where a plaintiff’s action in the workplace shows that 

she was a willing and frequent participant in the conduct at 

issue, courts are less likely to find that the conduct was 

‘unwelcome’ or ‘hostile.’”).  Petitioner did not subjectively 

perceive her work environment as hostile or abusive.    

 29.  Even if Petitioner did subjectively perceive that the 

work environment was hostile and abusive, Petitioner has not met 

her burden of establishing that, from an objective perspective, 
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harassing conduct was sufficiently severe or pervasive to alter 

the terms or conditions of her employment.   

 30.  Petitioner failed to establish a prima facie case of 

hostile work environment due to sexual harassment.  

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

     RECOMMENDED: 

     That a Final Order be entered dismissing the Petition for 

Relief. 

DONE AND ENTERED this 4th day of October 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DON W. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of October, 2005. 

 
 
 
 
 
 
 



 16

COPIES FURNISHED: 
 
Kenneth M. Hesser, Esquire 
Seven East Silver Springs Boulevard 
Suite 300 
Ocala, Florida  34470 
 
Gary R. Wheeler, Esquire 
McConnaughhay, Duffy, Coonrod 
  Pope and Weaver, P.A. 
Post Office Box 550770 
Jacksonville, Florida  32255-0770 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  



TBD | 200541 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 38 of 84 

 

 

 

 

 

200541 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Brown v. Hertz 

CITATION: 200541 TBD.R 003 

DATE: 10/5/2005 

STATE: FL  

 

CASE NO: 

2005-01364 (FCHR) 

05-001778 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 05001778.PDF 

PAGES: 20 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

DONALD J. BROWN,                  ) 
                                  ) 
     Petitioner,                  ) 
                                  ) 
vs.                               )   Case No. 05-1778 
                                  ) 
THE HERTZ CORPORATION,            ) 
                                  ) 
     Respondent.                  ) 
__________________________________) 
 

 
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was conducted in this 

case on July 14, 2005, in West Palm Beach, Florida, before 

Administrative Law Judge Michael M. Parrish of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Donald J. Brown, pro se 
                      Post Office Box 210651 
                      Royal Palm Beach, Florida  33421 

 
     For Respondent:  John W. Campbell, Esquire  
                      Constangy, Brooks & Smith, LLC  
                      100 West Kennedy Boulevard, Suite 500  
                      Post Office Box 1840  
                      Tampa, Florida  33601-1840  
 

STATEMENT OF THE ISSUE 

Whether The Hertz Corporation (Hertz) committed the 

unlawful employment practices alleged in the employment 

discrimination charge filed by Petitioner and, if so, what  
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relief should he be granted by the Florida Commission on Human 

Relations (FCHR). 

PRELIMINARY STATEMENT 

On or about May 25, 2004, Petitioner filed with the Palm 

Beach County Office of Equal Opportunity (PBCOEO) an employment 

discrimination charge against his former employer, Hertz, 

alleging that he had been discriminated against on the basis of 

his race and had been retaliated against "because I reported 

discriminatory practices."  He gave the following "particulars" 

in the charge: 

  On April 29, 2004, I was terminated from 
my position as a Bus Driver after almost 
five (5) years of employment. 
 
  The employer did not give a reason for the 
disparate treatment. 
 
  I believe that I have been discriminated 
against in violation of Article VI, Sections 
2-216 through 2-313, Palm Beach County Code 
(the Palm Beach County Equal Opportunity 
Ordinance), Title VII of the Civil Rights 
Act of 1964, the Florida Civil Rights Act of 
1992, as amended and retaliation under 
Section 704(a), Title VII Civil Rights Act 
and Chapter 760.10(7), Florida Civil Rights 
Act for the following reasons: 
 
  1.  On April 16, 2004, I was placed on 
progressive discipline after a minor offense 
which happened six (6) months prior.  I 
believe this action was taken in retaliation 
because as shop steward, I had to bring to 
the company's attention its discriminatory 
practices toward Black employees. 
 



 3

  2.  White employees have committed more 
serious offenses but they were not put on 
progressive discipline.  In fact, one White 
employee had three (3) accidents where 
damages were over a hundred dollars each 
time.  He only received a verbal warning 
after the third offense.  I was put on 
progressive discipline for a minor offense 
and terminated.  The White employee 
continues to work. 
 
  3.  I believe that I have been 
discriminated against because of my 
race/Black and retaliated against because I 
reported discriminatory practices. 
 

 The charge was also filed with the FCHR (in FCHR Case 

No. 2005-01364).  On January 5, 2005, the PBCOEO issued a 

Determination of No Reasonable Grounds, indicating that its file 

in the matter "is hereby closed with this agency" because, 

"[b]ased upon the information and evidence gathered during the 

investigation conducted by the Office of Equal Opportunity it is 

concluded that there are no reasonable grounds to believe that 

there has been a violation of either the ordinance or the 

federal statute as alleged."  [Emphasis in original.]  On 

April 13, 2005, the FCHR issued a Right to Sue in FCHR Case 

No. 2005-01364, advising that Petitioner could "pursue this case 

in the Division of Administrative Hearings by filing a Petition 

for Relief with the FCHR within 35 days from the date of this 

Right to Sue letter, or the Complainant may file a lawsuit in a 

circuit court of the State of Florida anytime within one year 

from the date of this Right to Sue letter, provided such time 
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period is not more than four years from the date the alleged 

violation occurred."  Petitioner, on May 13, 2005, filed with 

the FCHR a Petition for Relief in connection with the charge he 

had filed in FCHR Case No. 2005-01364.  On May 18, 2005, the 

FCHR referred the matter to the Division of Administrative 

Hearings for the assignment of a DOAH Administrative Law Judge. 

At the final hearing in this case Petitioner testified on 

his own behalf, but did not call any other witnesses.  

Petitioner also submitted as Petitioner's Exhibit No. 1, a 

composite exhibit consisting of numerous documents related to 

his employment with Hertz. 

Respondent presented the testimony of two witnesses, 

Michael Thebner and Michael Badders.  Respondent also submitted 

as Respondent's Exhibit No. 1, a composite exhibit consisting of 

numerous additional documents related to Petitioner's employment 

with Hertz. 

At the close of the hearing, the parties agreed that the 

deadline for filing proposed recommended orders would be seven 

days from the date of the final hearing.  Neither party ordered 

a transcript of the final hearing.  Respondent filed a timely 

proposed recommended order containing proposed findings of fact 

and conclusions of law.  As of the date of this Recommended 

Order, Petitioner has not filed a proposed recommended order or 

any similar document. 
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FINDINGS OF FACT 

1.  Petitioner is a Black male who was employed by Hertz 

from 2001 until April 29, 2004, when his employment was 

terminated. 

2.  At all times material to the instant case, Petitioner 

worked as a courtesy bus driver.  His basic job duties included 

picking up Hertz rental car customers at the West Palm Beach 

airport and driving them to the Hertz station where they could 

pick up their rental cars, as well as driving Hertz customers 

from the Hertz station back to the airport after they turned in 

their rental cars. 

3.  The events which precipitated Petitioner's termination 

of employment occurred during the night shift that began at 

6:00 p.m. on April 16, 2004, and was scheduled to end at 

4:00 a.m. on April 17, 2004.  Events proceeded normally on that 

shift until about 2:00 a.m. on April 17, 2004.  At that hour of 

the morning, Petitioner was the only courtesy bus driver on 

duty.  At that hour the manager for the Hertz station at the 

West Palm Beach airport was Michael Thebner.  At approximately 

2:00 a.m. Petitioner dropped off some passengers at check-in who 

had just arrived on Jet Blue.  After dropping off those 

passengers, Petitioner looked around to see if there were any 

passengers waiting to be taken back to the airport.  Seeing no 

such passengers and believing that there were no other 
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passengers at the airport waiting to be picked up by a Hertz 

courtesy bus, Petitioner parked the bus and decided to take a 

break. 

4.  Petitioner left the outside lights of the bus turned on 

and left the bus motor on.  He turned off the lights inside the 

bus, turned off the air-conditioning inside the bus, closed the 

bus doors, and walked to the back of the bus to take a break.  

While taking a break in the back of the bus, Petitioner fell 

asleep and remained asleep for several minutes. 

5.  In the meantime, a few minutes after Petitioner parked 

the bus and began his break, the station manager, Thebner, 

received two telephone calls from Hertz customers who were 

waiting at the airport for the Hertz courtesy bus.  Thebner 

immediately tried to contact Petitioner on the Nextel radio on 

the bus channel, but Petitioner did not respond.  Thebner then 

paged Petitioner on the public address system, again with no 

response.  Thebner next walked over to the bus Petitioner was 

operating that night and knocked first on the bus window and 

then on a bus door.  There was no response to those knocks.  

Thebner tried unsuccessfully to page Petitioner on the intercom 

and searched for Petitioner in various places on the station 

premises, including the mens' room, the employee break room, and 

the security hut.  When the search for Petitioner was 

unsuccessful, Thebner went back to the bus and pounded louder on 
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the bus.  This time he observed Petitioner waking up from 

sleeping in one of the passenger seats in the bus.  Thebner told 

Petitioner that Petitioner was not supposed to be sleeping and 

Petitioner denied sleeping.  Thebner then told Petitioner to 

drive to the airport and pick up the two waiting Hertz 

customers.  Petitioner promptly complied and went to pick up the 

waiting Hertz customers. 

6.  Before the end of the shift, Thebner wrote a report 

about the incident in which customers had to wait because 

Petitioner was asleep and could not be found.  Thebner wrote the 

report because of Petitioner's conduct, which was contrary to 

company work rules.  Thebner's decision to write the report had 

nothing to do with Petitioner's race. 

7.  At all times material to this case, Michael Badders was 

the City Manager for the Hertz station at the West Palm Beach 

airport.  Badders was the person to whom Thebner reported.  On 

April 19, 2005, Badders received Thebner's report about the 

incident in which customers had to wait because Petitioner was 

asleep and could not be found.  On April 20, 2005, Badders held 

a meeting with Petitioner and with a shop steward from 

Petitioner's union.  During that meeting Petitioner denied being 

asleep during the incident described above.  Petitioner also 

denied hearing the radio calls telling him there were customers 

waiting to be picked up. 
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8.  On April 20, 2004, Badders delivered a memorandum to 

Petitioner advising Petitioner that he was being suspended 

pending investigation.  The substance of the memorandum read as 

follows:  "You are hear [sic] by suspended pending investigation 

of violation of Company Rules and Regulations.  Understand that 

based on the results of the investigation a determination will 

be made as to the status of your employment.  Disciplinary 

action up to and including termination may result." 

9.  By letter dated April 23, 2004, Badders advised 

Petitioner as follows:  "Your employment with the Hertz 

Corporation has been terminated effective immediately for 

violation of rules and regulations.  Please return your uniforms 

when you pick up your last check." 

10.  Prior to the events in the early morning hours of 

April 17, 2004, Petitioner had already been through several 

steps of the Hertz progressive discipline policy as a result of 

several instances of prior breaches of Hertz work rules and 

policies.  The termination of Petitioner's employment was 

consistent with established Hertz disciplinary policies 

applicable to all employees.  Hertz has previously terminated 

the employment of another courtesy bus driver at its West Palm 

Beach facility who was discovered sleeping while he was supposed 

to be on duty.1 
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11.  On one or more occasions Petitioner, in his capacity 

as Alternate Shop Steward of Teamsters Local Union #390, engaged 

in activity that was probably protected activity under the 

National Labor Relations Act, but there is no persuasive 

evidence that Petitioner engaged in any activity protected by 

Chapter 760, Florida Statutes.2  Specifically, there is no 

persuasive evidence that, as asserted in his original charge, 

Petitioner "had to bring to the company's attention its 

discriminatory practices toward Black employees." 

CONCLUSIONS OF LAW 
 

12.  The Florida Civil Rights Act of 1992 (Act) is codified 

in Sections 760.01 through 760.11, Florida Statutes.  "Because 

th[e] [A]ct is patterned after Title VII of the Civil Rights Act 

of 1964, 42 U.S.C. §2000e-2, federal case law dealing with Title 

VII is applicable."  Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

13.  Among other things, the Act makes certain acts 

"unlawful employment practices" and gives the FCHR the 

authority, if it finds, following an administrative hearing 

conducted pursuant to Sections 120.569 and 120.57, Florida 

Statutes, that such an "unlawful employment practice" has 

occurred, to issue an order "prohibiting the practice and 

providing affirmative relief from the effects of the practice, 

including back pay."  §§ 760.10 and 760.11(6), Fla. Stat.  
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14.  To obtain such relief from the FCHR, a person who 

claims to have been the victim of an "unlawful employment 

practice" must, "within 365 days of the alleged violation," file 

a complaint ("contain[ing] a short and plain statement of the 

facts describing the violation and the relief sought") with the 

FCHR, the EEOC, or "any unit of government of the state which is 

a fair-employment-practice agency under 29 C.F.R. ss. 1601.70-

1601.80."  § 760.11(1), Fla. Stat.  "[O]nly those claims that 

are fairly encompassed within a [timely-filed complaint] can be 

the subject of [an administrative hearing conducted pursuant to 

Sections 120.569 and 120.57, Florida Statutes]" and any 

subsequent FCHR award of relief to the complainant.  Chambers v. 

American Trans Air, Inc., 17 F.3d 998, 1003 (7th Cir. 1994). 

15.  The "unlawful employment practices" prohibited by the 

Act include those described in Section 760.10(1)(a) and (7), 

Florida Statutes, which provide as follows: 

It is an unlawful employment practice for an 
employer: 
 
  (1)(a)  To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
          *         *         * 
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  (7)  It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

16.  As noted above, Section 760.10(7), Florida Statutes, 

makes it an "unlawful employment practice" for an employer to 

retaliate against an employee "because that person has opposed 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this section."  "To establish a 

prima facie case of [such] retaliation, a plaintiff must show 

that (1) he engaged in a statutorily protected expression; (2) 

he suffered an adverse employment action; and (3) there is some 

causal relationship between the two events."  Johnson v. Booker 

T. Washington Broadcasting Service, Inc., 234 F.3d at 507.  In 

this case, there is no persuasive evidence that Petitioner 

engaged in any expression protected by Chapter 760, Florida 

Statutes.  Absent proof of such expression, it is impossible to 

prove that the employer retaliated against an employee for 

engaging in activities protected by Chapter 760, Florida 

Statutes.  Therefore, so much of the charge as is based on 
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allegations of retaliation should be dismissed for failure of 

proof. 

17.  A complainant, like Petitioner, alleging that he was 

the victim of intentional employment discrimination in violation 

of the Act, has the burden of proving, at the administrative 

hearing held on his allegations, that such discrimination 

occurred.  See Department of Banking and Finance Division of 

Securities and Investor Protection v. Osborne Stern and Company, 

670 So. 2d 932, 934 (Fla. 1996)("'The general rule is that a 

party asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue."'); Florida Department of 

Health and Rehabilitative Services v. Career Service Commission, 

289 So. 2d 412, 414 (Fla. 4th DCA 1974)("[T]he burden of proof 

is 'on the party asserting the affirmative of an issue before an 

administrative tribunal.'"); and Hong v. Children's Memorial 

Hospital, 993 F.2d 1257, 1261 (7th Cir. 1993)("To ultimately 

prevail on a disparate treatment claim under Title VII, the 

plaintiff must prove that she was a victim of intentional 

discrimination.").  

18.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).  "Direct 

evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference 
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or presumption."  King v. La Playa-De Varadero Restaurant, No. 

02-2502, 2003 WL 435084 *3 n.9 (Fla. DOAH 2003)(Recommended 

Order).  "[D]irect evidence is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor. . . .  

If an alleged statement at best merely suggests a discriminatory 

motive, then it is by definition only circumstantial evidence."  

Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  

Likewise, a statement "that is subject to more than one 

interpretation . . . does not constitute direct evidence."  

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 

1997). 

19.  "[D]irect evidence of intent is often unavailable."  

Shealy v. City of Albany, Ga., 89 F.3d 804, 806 (11th Cir. 

1996).  For this reason, those who claim to be victims of 

discrimination "are permitted to establish their cases through 

inferential and circumstantial proof."  Kline v. Tennessee 

Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  

20.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the "shifting 

burden framework established by the [United States] Supreme 

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792,  

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973) and Texas Dep't of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 
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L. Ed. 2d 207 (1981)" is applied.  "Under this framework, the 

[complainant] has the initial burden of establishing a prima 

facie case of discrimination.  If [the complainant] meets that 

burden, then an inference arises that the challenged action was 

motivated by a discriminatory intent.  The burden then shifts to 

the [employer] to 'articulate' a legitimate, non-discriminatory 

reason for its action.3  If the [employer] successfully 

articulates such a reason, then the burden shifts back to the 

[complainant] to show that the proffered reason is really 

pretext for unlawful discrimination."  Schoenfeld v. Babbitt, 

168 F.3d at 1267 (citations omitted.). 

21.  Under no circumstances is proof that, in essence, 

amounts to no more than mere speculation and self-serving belief 

on the part of the complainant concerning the motives of the 

employer sufficient, standing alone, to establish a prima facie 

case of intentional discrimination.  See Lizardo v. Denny's, 

Inc., 270 F.3d 94, 104 (2d Cir. 2001)("The record is barren of 

any direct evidence of racial animus.  Of course, direct 

evidence of discrimination is not necessary. . . .  However, a 

jury cannot infer discrimination from thin air.  Plaintiffs have 

done little more than cite to their mistreatment and ask the 

court to conclude that it must have been related to their race.  

This is not sufficient.")(citations omitted.); Reyes v. Pacific 

Bell, 21 F.3d 1115 (Table), 1994 WL 107994 **4 n.1 (9th Cir. 



 15

1994)("The only such evidence [of discrimination] in the record 

is Reyes's own testimony that it is his belief that he was fired 

for discriminatory reasons.  This subjective belief is 

insufficient to establish a prima facie case."); Little v. 

Republic Refining Co., Ltd., 924 F.2d 93, 96 (5th Cir. 

1991)("Little points to his own subjective belief that age 

motivated Boyd.  An age discrimination plaintiff's own good 

faith belief that his age motivated his employer's action is of 

little value."); Elliott v. Group Medical & Surgical Service, 

714 F.2d 556, 567 (5th Cir. 1983)("We are not prepared to hold 

that a subjective belief of discrimination, however genuine, can 

be the basis of judicial relief."); Rouillard v. Potter, 2003 WL 

21026814*9 (D. Minn. 2003)("A plaintiff's subjective belief or 

speculation that statements are discriminatory does not 

establish a claim of hostile work environment."); Coleman v. 

Exxon Chemical Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 

2001)("Plaintiff's conclusory, subjective belief that he has 

suffered discrimination by Cardinal is not probative of unlawful 

racial animus."); Cleveland-Goins v. City of New York, 1999 WL 

673343 *2 (S.D. N.Y. 1999)("Plaintiff has failed to proffer any 

relevant evidence that her race was a factor in defendants' 

decision to terminate her.  Plaintiff alleges nothing more than 

that she 'was the only African-American man [sic] to hold the 

position of administrative assistant/secretary at Manhattan 
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Construction.' (Compl.¶ 9.)  The Court finds that this single 

allegation, accompanied by unsupported and speculative 

statements as to defendants' discriminatory animus, is entirely 

insufficient to make out a prima facie case or to state a claim 

under Title VII."); Umansky v. Masterpiece International Ltd., 

1998 WL 433779 *4 (S.D. N.Y. 1998)("Plaintiff proffers no 

support for her allegations of race and gender discrimination 

other than her own speculations and assumptions.  The Court 

finds that plaintiff cannot demonstrate that she was discharged 

in circumstances giving rise to an inference of discrimination, 

and therefore has failed to make out a prima facie case of race 

or gender discrimination."); and Lo v. F.D.I.C., 846 F. Supp. 

557, 563 (S.D. Tex. 1994)("Lo's subjective belief of race and 

national origin discrimination is legally insufficient to 

support his claims under Title VII."). 

22.  In the instant case, Petitioner failed to meet his 

burden of proving, at the administrative hearing, that Hertz 

committed the "unlawful employment practices" alleged in the 

employment discrimination charges that are the subject of this 

case. 

23.  To prove that he was discriminated against by Hertz 

managers, Petitioner did not present any testimony other than 

his own.  Petitioner, however, was not a credible witness.  

Hertz presented convincing evidence, in the form of testimony 
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from Mr. Thebner and Mr. Badders, that not only established that 

there were legitimate nondiscriminatory reasons for Petitioner's 

termination, but that also cast serious doubt on the credibility 

of Petitioner's entire testimony (even those portions that were 

not directly contradicted by Hertz' evidentiary presentation).4  

See Walker v. Florida Department of Business and Professional 

Regulation, 705 So. 2d 652, 655 (Fla. 5th DCA 1998)(Dauksch, J., 

specially concurring)("[T]he trier of fact is never bound to 

believe any witness, even a witness who is uncontradicted."); 

Maurer v. State, 668 So. 2d 1077, 1079 (Fla. 5th DCA 1996)("A 

judge acting as fact-finder is not required to believe the 

testimony of police officers in a suppression hearing, even when 

that is the only evidence presented; just as a jury may 

disbelieve evidence presented by the state even if it is 

uncontradicted, so too the judge may disbelieve the only 

evidence offered in a suppression hearing."); and Bellman v. 

Yarmark Enterprises, Inc., 180 So. 2d 663, 664 (Fla. 3d DCA 

1965)("The two principal witnesses relied upon by appellant for 

the proof of usury were substantially impeached and we cannot 

say that the trial court was bound to accept their testimony.  A 

chancellor as the 'finder of fact' may find a witness who has 

been impeached completely unworthy of belief, and in such 

circumstances it is within his province to reject such 

testimony."). 
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24.  The record in this case is bereft of any credible 

evidence that Petitioner was subjected to any adverse employment 

action by his supervisors that was based on any Section 760.10-

protected status he enjoyed at the time or any Section 760.10-

protected activity in which he had engaged.  While Petitioner 

may sincerely and genuinely believe that he was so victimized, 

such a good faith belief, unaccompanied by any persuasive 

supporting proof, is simply insufficient to establish that such 

intentional discrimination occurred. 

25.  In view of the foregoing, no "unlawful employment 

practice" should be found to have occurred, and the employment 

discrimination charges that are the subject of this case should 

therefore be dismissed.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the FCHR issue a final order in this case 

finding that Hertz is not guilty of any of the "unlawful 

employment practices" alleged by Petitioner and dismissing the 

Petition for Relief. 
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DONE AND ENTERED this 5th day of October, 2005, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 

                         MICHAEL M. PARRISH 
                         Administrative Law Judge 
                         Division of Administrative Hearings 
                         The DeSoto Building 
                         1230 Apalachee Parkway 
                         Tallahassee, Florida  32399-3060 
                         (850) 488-9675   SUNCOM 278-9675 
                         Fax Filing (850) 921-6847 
                         www.doah.state.fl.us 
 
                         Filed with the Clerk of the 
                         Division of Administrative Hearings 

                    this 5th day of October, 2005. 
 
 

ENDNOTES 
 

1/  The evidence in this case does not indicate the race or 
gender of the other bus driver whose employment was terminated 
for sleeping. 
 
2/  All citations to the Florida Statutes are to the current 
version of the statutes.  At the time of the events from which 
this case arises, all material portions of Chapter 760, Florida 
Statutes, were the same as the current version of the statutes. 
 
3/  "To 'articulate' does not mean 'to express in argument.'"  
Rodriguez v. General Motors Corporation, 904 F.2d 531, 533 (9th 
Cir. 1990).  "It means to produce evidence."  Id. 
 
4/  Of specific significance in this regard is the fact that at 
several different times Petitioner gave several different 
versions of what he was doing in the bus while Thebner was 
looking for him. 
 
 



 20

COPIES FURNISHED: 
 
Donald J. Brown 
Post Office Box 210651 
Royal Palm Beach, Florida  33421 

 
David B. Friedman, Senior Staff Counsel  
The Hertz Corporation  
225 Brae Boulevard  
Park Ridge, New Jersey  07656  
 
John W. Campbell, Esquire  
Constangy, Brooks & Smith, LLC  
100 West Kennedy Boulevard, Suite 500  
Post Office Box 1840  
Tampa, Florida  33601-1840  
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  323301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  323301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 



TBD | 200541 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 59 of 84 

 

 

 

 

 

200541 TBD.R 004 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Foster v. PepsiCo 

CITATION: 200541 TBD.R 004 

DATE: 10/7/2005 

STATE: FL  

 

CASE NO: 

2004-22572 (FCHR) 

05-001455 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 05001455.PDF 

PAGES: 19 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIE FOSTER, JR., 
 
     Petitioner, 
 
vs. 
 
PEPSI-COLA BOTTLING COMPANY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1455 

   
RECOMMENDED ORDER 

 
A final hearing was conducted before Daniel M. Kilbride, 

Administrative Law Judge of the Division of Administrative 

Hearings, on July 20, 2005, in Orlando, Florida. 

APPEARANCES 
  

For Petitioner:  Willie Foster, Jr., pro se 
     5542 South Rio Grande Avenue 

      Orlando, Florida  32839 
 
 For Respondent:  Susan K. McKenna, Esquire 
      Jackson Lewis LLP 
      390 North Orange Avenue, Suite 1285 
      Post Office Box 3389 
      Orlando, Florida  32802-3389 
 

STATEMENT OF THE ISSUE 
 
 Whether Petitioner, Willie Foster, Jr., was discriminated 

against because of his race, age, and sex by Respondent, 

Pepsi-Cola Bottling Company, when Respondent failed to hire him, 

in violation of Subsection 760.10(1)(a), Florida Statutes 

(2004). 
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PRELIMINARY STATEMENT 
 
 Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) charging Respondent 

with employment discrimination on or about July 12, 2004, 

alleging age, sex, and race discrimination.  On or about 

March 11, 2005, a "No Cause" determination was issued by FCHR.  

Petitioner timely filed a Petition for Relief with FCHR, 

alleging that he had not been hired on the basis of his age, 

sex, and race and requested a final hearing.  This matter was 

subsequently referred by FCHR to the Division of Administrative 

Hearings for a final hearing de novo on April 15, 2005, and this 

matter was set for hearing.  Following discovery and denial of 

Petitioner's Motion for Continuance, a final hearing commenced 

on July 20, 2005. 

 At the hearing, Petitioner appeared pro se and testified in 

his own behalf.  Petitioner presented the testimony of one 

witness, Jennifer Daniels.  Respondent presented the testimony 

of two witnesses, Doreen Richards and Christopher Buhl.  Twenty 

exhibits (marked for identification as R-1 through R-20) were 

admitted into evidence as joint exhibits.  A Transcript was 

filed on August 15, 2005.  The parties were allowed ten days 

from the filing of the Transcript in which to file proposed 

findings of fact and conclusions of law.  Petitioner filed his 

proposals on August 8, 2005.  Respondent filed its proposed 



 3

findings on September 2, 2005.  The parties' proposals have been 

carefully considered in preparation of this Recommended Order. 

FINDINGS OF FACT 
 
 Based upon all of the evidence, the following findings of 

fact are determined: 

 1.  Responding to an advertisement, Petitioner and Jennifer 

Daniels traveled together to Respondent's Orlando location and 

applied for employment as merchandisers on August 1, 2003.  

Petitioner is a black male, who was 45 years old at the time of 

his application.  Daniels is a white female, who was 25 years 

old during that same time. 

 2.  After Petitioner and Daniels completed their 

application forms and filled out other pre-hire paperwork, 

Petitioner and Daniels left Respondent's premises.  Respondent 

later contacted each of them and asked them to appear to take a 

written employment test.  Petitioner and Daniels took the same 

test on August 7, 2003. 

 3.  In August 2003, Respondent utilized a pre-employment 

written test devised by an independent company, Saville and 

Holdsworth, Ltd.  This independent company was solely 

responsible for scoring the tests and compiling the test 

results.  Respondent played no role in either of these tasks.  

Respondent's Human Resources Department merely administered the 

test, but did not possess the answer key to the test. 
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 4.  Merchandiser applicants, such as Petitioner, take a 

two-part written test.  The first portion of the test entitled, 

"Working with Words," was a timed reading comprehension test.  

The second portion was entitled, "Work Styles Questionnaire," 

and was a tool designed to determine whether the applicant was 

suitable to the position. 

 5.  Respondent uses a standard procedure in its hiring 

process, including the administration of the pre-employment 

test.  First, only those applicants who satisfy established 

criteria, such as a stable work history, are offered the 

opportunity to take the written test.  Second, only those 

applicants who pass the written test are allowed to progress to 

the next step of the hiring process, which is participating in 

an interview. 

 6.  No applicant who has failed the written test has ever 

been allowed to progress to the interview phase, nor has been 

hired by Respondent despite failing the test.  However, 

applicants who fail the test are allowed to reapply and take the 

test again after six months.  Respondent has hired individuals 

who, after failing the initial written test, reapplied after six 

months and then passed the test. 

 7.  Petitioner failed the written test he took on August 7, 

2003.  On that same date, Respondent notified Petitioner by 

letter that he failed the selection test, but could reapply and 
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take the test again after six months.  Petitioner never 

reapplied for employment at Respondent. 

 8.  The test administration, scoring, and notification 

process used by Respondent with respect to Petitioner's 

application was consistent with its standard procedures.  

Petitioner's answer sheets were faxed to Saville and Holdsworth, 

Ltd., on the day he took the test, August 7, 2003.  Respondent 

received the test results from the independent company by fax on 

that same day.  Also, on that same date Respondent forwarded a 

form letter to Petitioner notifying him that he failed the test.  

This sequence of events is not unusual in that Seville and 

Holdsworth, Ltd., sometimes scored the tests and provided the 

results to Respondent as quickly as five minutes after receiving 

the faxed answer sheets from Respondent. 

 9.  Daniels passed the written test.  On the same day she 

took the test, Respondent notified Daniels by telephone that she 

had passed and scheduled her for an interview.  The fact that 

Respondent's Human Resources coordinator apprised Daniels of her 

test results by telephone on the very day she took the test is 

not unusual. 

 10. Respondent's testing procedures were audited by the 

Office of Federal Contract Compliance Programs, which found no 

discrimination with respect to the company's merchandiser group.  
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At least 50 percent of Respondent's merchandisers are 

minorities. 

 11. Of those applicants who applied for merchandiser 

positions in August 2003, the individuals whom Respondent 

screened-out initially and who were not allowed to take the 

written test included three blacks, three whites, one Hispanic, 

and one applicant whose minority status was unknown.  The 

individuals hired as merchandisers from August 2003 to January 

2005 included 20 whites, 11 blacks, and 13 Hispanics or other 

minority classifications.  From June 1, 2003, through 

November 30, 2003, Respondent hired six whites, four blacks, 

four Hispanics, and one other employee. 

 12. It is rare for a female to apply for a merchandiser 

position with Respondent.  Similarly, merchandiser applicants 

typically are younger, rather than older individuals.  From 

August 2003 to January 2005, Respondent hired one female and 

five age-protected (over the age of 40) individuals. 

 13. Every merchandiser hired by Respondent during the 

relevant time period passed the written test; no applicant who 

failed the test has been hired. 

 14.  In addition, on his application form, Petitioner 

indicated the reason he left the employment of the Orange County 

Library was a "labor dispute."  He also indicated his reason for 

leaving Universal Studios' employment was that his "contract 
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ended."  It was later determined that, in fact, both the Orange 

County Library and Universal Studios terminated Petitioner for 

insubordination. 

 15.  The employment application Petitioner signed included 

the language, "I understand that the information I provide in 

this application must be complete and accurate to the best of my 

knowledge.  I realize that falsification and/or incomplete 

information may result in my employment being terminated now or 

at any time in the future." 

 16.  At the time of the hearing, Respondent considered 

Petitioner's statements of why he left his previous jobs as 

falsifications of the application.  Respondent did not discover 

Petitioner's falsifications during the hiring process.  

Consistent with its policy, had Respondent discovered that 

Petitioner falsified his employment application during the 

hiring process, the application would not have been considered 

further.  Similarly, if Respondent had hired Petitioner and 

discovered the falsification later, Respondent would have 

terminated Petitioner. 

 17. Petitioner failed to prove that Respondent engaged in 

discriminatory hiring practices when Respondent failed to hire 

him in August 2003. 
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CONCLUSIONS OF LAW 
 
 18. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Florida Administrative Code Rule 

60Y-4.016(1) and Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2005). 

 19. The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes (2004), incorporates 

and adopts the legal principles and precedents established in 

the federal anti-discrimination laws specifically set forth 

under Title VII of the Civil Rights Act of 1964, as amended.  

42 U.S.C. § 2000e, et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes (2004).  This section prohibits discrimination against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment because of such individual's age, 

race, or sex.  § 760.10(1)(a), Fla. Stat. (2004).  FCHR and the 

Florida courts interpreting the provisions of the Florida Civil 

Rights Act of 1964 have determined that federal discrimination 

laws should be used as guidance when construing provisions of 

the Act.  See Brand v. Florida Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland 

Regional Medical Center, 16 FALR 567, 574 (FCHR 1993). 
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 20. Petitioner has the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  Petitioner has not presented any 

evidence which would constitute direct evidence of 

discrimination. 

 21. Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973), and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981), and again in the case 

of St. Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 

2742 (1993).  FCHR has adopted this evidentiary model.  

Kilpatrick v. Howard Johnson Co., 7 FALR 5468, 5475 (FCHR 1985).  

McDonnell Douglas places upon petitioner the initial burden of 

proving a prima facie case of racial or sex discrimination.  See 

also Davis v. Humana of Florida, Inc., 15 FALR 231 (FCHR 1992); 

Laroche v. Department of Labor and Employment Security, 13 FALR 

4121 (FCHR 1991). 
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 22. Judicial authorities have established the burden of 

proof for establishing a prima facie case of discriminatory 

treatment.  Petitioner must show that: 

  a.  Petitioner is a member of a protected 
group; 
 
  b.  The employee is qualified for the 
position; 
 
  c.  The employee was subject to an adverse 
employment decision (Petitioner was not 
hired); and 
 
  d.  The position was filled by a person of 
another race or that Petitioner was treated 
less favorably than similarly-situated 
persons outside the protected class. 

 
 23. Proving a prima facie case serves to eliminate the 

most common nondiscriminatory reasons for Petitioner's disparate 

treatment.  See International Brotherhood of Teamsters v. U.S., 

431 U.S. 324, 358, n. 44 (1977).  It is not, however, the 

equivalent of a factual finding of discrimination.  It is simply 

proof of actions taken by the employer from which discriminatory 

animus is inferred because experience has proven that, in the 

absence of any other explanation, it is more likely than not 

that those actions were bottomed on impermissible 

considerations.  The presumption is that more often than not, 

people do not act in a totally arbitrary manner, without any 

underlying reason, in a business setting.  Furnco Construction 

Corp. v. Waters, 438 U.S. 567, 577 (1978). 
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 24. Once Petitioner has succeeded in proving all the 

elements necessary to establish a prima facie case, the employer 

must then articulate some legitimate, nondiscriminatory reason 

for the challenged employment decision.  The employer is 

required only to "produce admissible evidence which would allow 

the trier of fact rationally to conclude that the employment 

decision had not been motivated by discriminatory animus."  

Texas Department of Community Affairs v. Burdine, 450 U.S. 

at 257.  The employer "need not persuade the court that it was 

actually motivated by the proffered reasons . . . [i]t is 

sufficient if the [employer's] evidence raises a genuine issue 

of fact as to whether it discriminated against the plaintiff."  

Id. at 254.  This burden is characterized as "exceedingly 

light."  Perryman v. Johnson Products Co., Inc., 698 F.2d 1138 

(11th Cir. 1983). 

 25. Once the employer articulates a legitimate reason for 

the action taken, the evidentiary burden shifts back to 

Petitioner who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  The employer need not prove that it was actually 

motivated by the articulated nondiscriminatory reasons or that 

the person hired was more qualified than Petitioner.  Texas 

Department of Community Affairs v. Burdine, 450 U.S. at 257-8. 
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 26. In Burdine, the Supreme Court emphasized that the 

ultimate burden of persuading the trier of fact, that Respondent 

intentionally discriminated against Petitioner, remains at all 

times with Petitioner.  Texas Department of Community Affairs v. 

Burdine, 450 U.S. at 253.  The court confirmed this principle 

again in St. Mary's Honor Center v. Hicks, 509 U.S. at 502. 

I.  Petitioner Failed to Establish a Prima Facie Case of 
Discrimination 

 
 27. In the case sub judice, Petitioner has established 

that he is a member of a protected class.  However, he has 

failed to establish that he was qualified for the position at 

the time he applied.  In addition, Petitioner has failed to come 

forward with credible evidence that there is a causal connection 

between his age, race, or gender and his failure to be hired.  

Petitioner has also failed to show that similarly-situated 

persons outside the protected class received more favorable 

treatment under similar circumstances.  Therefore, there can be 

no inference of discrimination.  Proud v. Stone, 945 F.2d 796 

(4th Cir. 1991).  "Whatever the employer's decisionmaking 

process, a disparate treatment claim cannot succeed unless the 

employee's protected trait actually played a role in that 

process and had a determinative influence on the outcome."  

Hazen Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S. Ct. 1701, 

1706 (1993).  This standard requires Petitioner to establish 
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that "but for" his protected class and the employer's intent to 

discriminate, he would have been hired.   

 28. Petitioner has failed to come forward with sufficient 

evidence to meet his initial burden of proof on the issue of 

age, sex, or racial discrimination.  It is undisputed that in 

order to be qualified for employment as a merchandiser with 

Respondent, an applicant must pass the written test.  Failing to 

pass the written test disqualified an applicant from further 

consideration.  There was no evidence that Respondent has ever 

made an exception to this pre-hire requirement.  Respondent's 

evidence is credible.  In addition, Petitioner offered no 

evidence to rebut Respondent's assertion. 

 29. Petitioner did not dispute that he, in fact, failed 

the written test.  Respondent played no role whatsoever in 

scoring the test to determine whether Petitioner passed or 

failed.  Indeed, Respondent did not even have the answer key in 

its possession.  Rather, an independent company with whom 

Respondent contracted was responsible for developing, scoring 

and reporting the results of the written test to Respondent.  

Because passing the written test was an essential requirement of 

gaining employment as a merchandiser, the fact that Petitioner 

failed the test meant he was not qualified for the position.  

Therefore, Petitioner failed to prove an essential element of 
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his prima facie case, namely, that he was qualified for the 

position for which he applied. 

 30. To establish a prima facie case, Petitioner also must 

establish that similarly-situated employees outside the 

protected categories in question were treated more favorably.  

An employee is "similarly situated" if he or she is similarly 

situated to a plaintiff in all relevant respects and is treated 

more favorably.  For example, in a discharge for misconduct 

case, a plaintiff must point to an individual outside the 

protected category who was involved in or accused of the same or 

similar conduct, but was disciplined differently.  Holifield v. 

Reno, 115 F.3d 1555, 1562 (11th Cir. 1997).  In Petitioner's 

case, an individual "similarly situated" to him would be a 

merchandiser applicant who:  (1) passed the initial screening 

process and hence was allowed to take the written test; 

(2) failed the written test; and (3) was allowed to advance to 

the interview phase despite failing the test.  No such 

comparator exists, however.  Daniels passed the written test, so 

she is not similarly situated to Petitioner.  For this reason, 

Petitioner cannot satisfy this essential element of his prima 

facie case. 
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 II.  Respondent's Reason for Not Hiring Petitioner Was a 
Legitimate, Nondiscriminatory Reason Which Was Not Proven to be 
Pretextual 
 
 31. Assuming, arguendo, that Petitioner had met his 

initial burden, the sequence of presentation of evidence then 

required Respondent to come forward and articulate valid, 

nondiscriminatory reasons for the resulting decision not to hire 

Petitioner.  Respondent has done so.  The burden to articulate a 

legitimate business reason for the action is one of production, 

not of persuasion.  The credibility of the nondiscriminatory 

reasons need not be weighed at this stage of the burden-shifting 

analysis.  Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 

133, 142, 120 S. Ct. 2097, 2105 (2000); St. Mary's Honor Center 

v. Hicks, 509 U.S. at 509. 

 32. Even if it is assumed that Petitioner was able to 

establish a prima facie case of discrimination, he cannot carry 

his ultimate burden of proof.  Respondent articulated a 

legitimate, nondiscriminatory reason for its decision not to 

hire Petitioner, namely, because he failed the written test.  

There was no evidence that the test was discriminatory in 

nature, the test has never been administered in a discriminatory 

fashion, large numbers of African-American males and other 

minority employees of various ages have been hired for 

merchandiser positions after successfully passing the test, and 

Petitioner was free (but chose not) to retake the test after six 
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months, an opportunity other applicants who initially failed the 

test took advantage of and were hired as a result. 

 33. In the face of this unrebutted evidence, Petitioner 

offered nothing more than speculation and skepticism.  

Petitioner's skepticism appears to stem from the recollection he 

and Daniels share that when administering the written test, 

Richardson stated the test results would not be back for two or 

three days.  Richardson denied this alleged statement, noting 

that she sometimes received test results from Saville and 

Holdsworth, Ltd., as quickly as five minutes after she faxed the 

answer sheet to them.  However, even if Petitioner's 

recollection is accurate, the utterance of the alleged statement 

proves nothing, other than that Richardson did not want 

applicants who failed the test to be calling her office for test 

results until they received written notification.  Petitioner's 

own subjective feelings, without evidence of age, sex, or racial 

bias are insufficient to support a claim of discrimination.  

Wright v. Wyandotte County Sheriff's Department, 963 F. Supp. 

1029 (D. Kan. 1997).  The law is clear that "the inquiry into 

pretext centers upon the employer's beliefs, and not the 

employee's own perception of his performance."  LeBlanc v. TJX 

Companies, Inc., 214 F. Supp. 2d 1319, 1331 (S.D. Fla. 2002); 

see also Webb v. R&B Holding Co., Inc., 992 F. Supp. 1382, 1387 
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(S.D. Fla. 1998) ("The fact that an employee disagrees with an 

employer's evaluation of him does not prove pretext.") 

 34. Petitioner has the continuing burden of persuading the 

trier of fact that Respondent intentionally discriminated 

against him.  Texas Department of Community Affairs v. Burdine, 

450 U.S. at 253-254.  When a petitioner alleges disparate 

treatment, "liability depends on whether the protected trait 

actually motivated the employer's decision."  Hazen Paper Co. v. 

Briggins, 507 U.S. at 610.  Petitioner's age, race, or gender 

must have actually played a role in the employer's decision-

making process and had a determinative influence on the outcome.  

Petitioner simply cannot prevail on his claim of disparate 

treatment, unless he can demonstrate that Respondent 

intentionally discriminated against him.  Cason Enterprises, 

Inc. v. Metropolitan Dade County, 20 F. Supp. 2d 1331, 1337 

(S.D. Fla. 1998).  There is no evidence to demonstrate that his 

failure to be hired was a result of his age, gender, or race.  

Petitioner failed to introduce any evidence to establish a prima 

facie case or to prove that Respondent's legitimate, 

nondiscriminatory basis for his failure to be hired was a 

pretext for discrimination.  Thus, there has been no showing 

that Respondent violated Subsection 760.10(1), Florida Statutes 

(2004). 
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RECOMMENDATION 
 
 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order which denies the Petition for Relief. 

DONE AND ENTERED this 7th day of October, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of October, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human 
  Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Willie Foster, Jr. 
5542 South Rio Grande Avenue 
Orlando, Florida  32839 
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Susan K. McKenna, Esquire 
Jackson Lewis LLP 
390 North Orange Avenue, Suite 1285 
Post Office Box 3389 
Orlando, Florida  32802-3389 
 
Cecil Howard, General Counsel 
Florida Commission on Human 
  Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CARLO A. AYALA, 
 
 Petitioner, 
 
vs. 
 
COAST TO COAST TITLE COMPANY, 
INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1773 

   
RECOMMENDED ORDER OF DISMISSAL 

 
Petitioner did not comply with the Order issued on 

August 29, 2005, requiring Petitioner to file a written response 
setting forth factual and legal reasons why Respondent should 
not be dismissed as a party on the grounds that Respondent had 
no business dealing with Petitioner.  Respondent is dismissed as 
a party to this proceeding.  There are no disputed issues of 
fact or law because no adverse party remains in this proceeding.  
Accordingly, it is 

 
RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing this Charge of Discrimination and 
Petition for Relief. 

 
DONE AND ENTERED this 5th day of October, 2005, in 

Tallahassee, Leon County, Florida. 
 

S                                   
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of October, 2005. 

 
 
COPIES FURNISHED: 
 
Carlo Ayala 
C/O Alianza for Fair Housing 
Post Office Box 1569 
Winter Park, Florida  32789 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human 
  Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Amy E. Wilson 
Coast to Coast Title Company, Inc. 
6850 Forest Hill Boulevard 
West Palm Beach, Florida  33413-3352 
 
Cecil Howard, General Counsel 
Florida Commission on Human 
  Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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CECIL HOWARD GENERAL COUNSEL                       05-1773 
FCHR 
2009 APALACHEE PKWY STE 100 
TALLAHASSEE FL  32301 
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