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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JAMES M. BOWLES, 
 
     Petitioner, 
 
vs. 
 
JACKSON COUNTY HOSPITAL 
CORPORATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0094 

   
RECOMMENDED ORDER 

 
     Administrative Law Judge Don W. Davis of the Division of 

Administrative Hearings (DOAH) held a formal hearing in this cause 

in Marianna, Florida, on July 21, 2005.  The following appearances 

were entered: 

     For Petitioner:  James M. Bowles, pro se 
                      4193 Evelyn Street           
                      Marianna, Florida  32446 
 
     For Respondent:  Michael Mattimore, Esquire 
                      Mark L. Bonfanti, Esquire 
                      906 North Monroe Street 
                      Tallahassee, Florida  32303 

 
STATEMENT OF THE ISSUE 

 
     The issue for determination is whether Petitioner was 

subjected to an unlawful employment practice by Respondent due to 

Petitioner's race, age, or sex in violation of Section 760.10, 

Florida Statutes. 
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PRELIMINARY STATEMENT 

     Petitioner filed a Charge of Discrimination against 

Respondent with the Florida Commission on Human Relations (FCHR) 

on October 7, 2003, alleging his termination by Respondent was the 

result of discrimination on the basis of age, race, color, sex and 

age.  

     On or about December 7, 2004, the FCHR issued its 

determination: No Cause.  

     On or about January 10, 2005, Petitioner filed a Petition 

for Relief with the FCHR.  Subsequently, on or about January 12, 

2005, the case was forwarded to DOAH for formal proceedings. 

     During the final hearing, Petitioner testified in his own 

behalf.  Respondent presented one witness and three exhibits.  

 A transcript of the final hearing was filed on August 10, 

2005.  By Order dated August 30, 2005, the parties were granted 

leave to file proposed recommended orders no later than 

September 6, 2005.  Both parties were offered the opportunity to 

file proposed findings of facts and proposed conclusions of law.  

Both parties availed themselves of that opportunity.  The 

Proposed Recommended Order of each party has been reviewed and 

considered in the preparation of this Recommended Order.   

FINDINGS OF FACT 

     1.  Respondent employed Petitioner, an African-American 

male, as a nursing assistant at the community healthcare 
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facility known as Jackson Hospital in Marianna, Florida, at all 

times relevant to these proceedings.  Petitioner obtained his 

designation as a Certified Nursing Assistant (CNA) subsequent to 

his employment by Respondent.    

     2.  Petitioner entered into a conversation with a female 

co-worker and CNA at Jackson Hospital on or about June 12, 2003. 

In the course of the conversation, he made an unwelcome sexual 

request of the co-worker.  Petitioner was not on duty at the 

time and had returned to the hospital for other reasons.  

     3.  Subsequently, on June 12, 2003, the female co-worker 

filed a complaint with Respondent's human resource office at the 

hospital alleging unwelcome requests for sexual favors by 

Petitioner, inclusive of a request that the co-worker engage in 

sexual relations with Petitioner.   

     4.  In the course of his employment with Respondent, 

Petitioner was made aware of the strict guidelines and "zero 

tolerance" policy of Respondent toward sexual harassment. 

Respondent's policy expressly prohibits sexual advances and 

requests for sexual favors by employees.  Discipline for a 

violation of this policy ranges from reprimand to discharge from 

employment of the offending employee.   Petitioner has received 

a copy of the policy previously and he knew that violation of 

that policy could result in dismissal of an erring employee.  
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Violations of this policy resulted in dismissal of a non-

minority employee in the past.     

     5.  Corroboration of Petitioner’s policy violation resulted 

from interviews with other employees in the course of 

investigation by the hospital director of human resources.  

Further, in the course of being interviewed by the director, 

Petitioner admitted he had propositioned his co-worker for 

sexual favors.     

     6.  As a result of this policy violation, Respondent 

terminated Petitioner’s employment on June 16, 2003.   

     7.  At final hearing, Petitioner admitted the violation of 

Respondent's policy, but contended that termination of 

employment had not been effected for white employees for similar 

offenses in the past.  This allegation was specifically rebutted 

through testimony of Respondent's hospital human resources 

director that a white male employee had been previously 

discharged for the same offense.  Accordingly, allegations of 

Petitioner of dissimilar treatment of employees on a racial 

basis for violation of Respondent's policy are not credited.   

CONCLUSIONS OF LAW 

     8.  The Division of Administrative Hearings has 

jurisdiction over the parties to, and the subject matter of 

these proceedings.  §§ 120.56(9) and 120.57(1), Fla. Stat. 
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     9.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act of 1992," provides security from discrimination based 

upon race, color, religion, sex, national origin, age, handicap, 

or marital status.  

       10.  The adverse effectuation of an employee’s compensation, 

conditions and privileges of employment on the basis of race is 

an unlawful employment practice. 

     11.  The burden of proof rests with Petitioner to show a 

prima facie case of employment discrimination.  After such a 

showing by Petitioner, the burden shifts to Respondent to 

articulate a nondiscriminatory reason for the adverse action.  

If Respondent is successful and provides such a reason, the 

burden shifts again to Petitioner to show that the proffered 

reason for adverse action is pre-textual.  School Board of Leon 

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981). 

 12.  Also, provisions of Chapter 760, Florida Statutes, are 

analogous to those of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. Sections 2000e, et seq.  See Department of Corrections 

v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  Petitioner 

must show that: (a) he belongs to a racial minority; (b) he was 

subjected to an adverse employment action; (c) he was qualified 

for his position; and (d) Respondent treated similarly situated 

employees outside the protected class more favorably.  Holifield 

v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997).  Petitioner has 
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not met his initial burden of proof and cannot show that 

Respondent's termination was a pretext for intentional 

discrimination because he did not show that Respondent treated 

"similarly situated" employees outside his protected class more 

favorably.  See Abel v. Dubberly, 210 F.2d 1334, 1339 (11th Cir. 

2000) where the court stated, "absent some other similarly 

situated but differently disciplined worker, there can be no 

disparate treatment." 

     13.  While age and sex of Petitioner would likely not have 

been contested by the parties, at the final hearing Petitioner 

made no effort to establish his age.  Notably, he offered no 

evidence of other factors considered by Respondent other than 

Petitioner’s sexually inappropriate comments in terminating 

Petitioner's employment.  Further, Respondent identified a 

former similarly situated white employee who was the subject of 

alleged violation of Respondent's sexual harassment policy.  

That former employee's employment was also terminated following 

investigation of the complaint.  Respondent's policy is applied 

in a consistent manner to all employees without regard to the 

employee's race.  

 14.  The testimony and other evidence produced by 

Petitioner are not sufficient to establish that racial 

discrimination by supervisors of Respondent toward Petitioner 

occurred.  Petitioner failed to show that Respondent’s basis for 
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his termination, violation of Respondent's sexual harassment 

policy, was pre-textual in any way.    

     15.  Petitioner violated Respondent's sexual harassment 

policy and suffered a termination of employment as a consequence 

of that violation.  Petitioner's belief that his off-duty status 

relieved him from compliance with the policy while on hospital 

premises with employees who were on duty is not persuasive.        

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

     RECOMMENDED: 

     That a Final Order be entered dismissing the Petition for 

Relief. 

DONE AND ORDERED this 13th day of September, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DON W. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 13th day of September, 2005. 
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H. Matthew Fuqua, Esquire 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROL MANZARO, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CHILDREN AND 
FAMILY SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0685 

   
RECOMMENDED ORDER 

 
     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference on  

July 22, 2005, at sites in Tallahassee and West Palm Beach, 

Florida. 

APPEARANCES 

For Petitioner:  Frank J. McKeown, Jr., Esquire  
  McKeown & Associates, P.A.  
  Centurion Tower, Suite 1010  
  1601 Forum Place  
  West Palm Beach, Florida  33401  

 
For Respondent:  Carol A. Field, Esquire  

  Office of the Attorney General  
  110 Southeast 6th Street, 10th Floor  

    Fort Lauderdale, Florida  33301 
 

STATEMENT OF THE ISSUES 

The threshold issue in this case is whether Petitioner's 

claim is time-barred for failure to timely file an initial 

charge of discrimination with the Florida Commission on Human 
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Relations.  If Petitioner's claim were timely, then the question 

would be whether Respondent unlawfully discriminated against 

Petitioner on the basis of her age in violation of the Florida 

Civil Rights Act.  

PRELIMINARY STATEMENT 
  

On June 10, 2004, Petitioner Carol Manzaro filed a Charge 

with the Florida Commission on Human Relations ("FCHR") in which 

she claimed that Respondent Department of Children and Family 

Services had unlawfully "demoted" her in order to hire a younger 

worker to take her place as an investigator in the Office of the 

Inspector General.  On January 26, 2005, the FCHR issued a 

"cause" determination, relying upon Florida Administrative Code 

Rule 60Y-5.003(4) to draw an adverse inference of culpability 

against Respondent, based on Respondent's failure to provide 

requested information to the FCHR in a timely manner. 

Ms. Manzaro elected to pursue administrative remedies.  She 

timely filed a Petition for Relief with the FCHR on or about 

February 18, 2005.  The FCHR transmitted the Petition for Relief 

to the Division of Administrative Hearings on February 22, 2005, 

and an administrative law judge ("ALJ") was assigned to the 

case.  The ALJ scheduled the final hearing for April 21, 2005, 

and later, at the parties' joint request, continued the final 

hearing until July 22, 2005. 
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At the hearing, Ms. Manzaro testified on her own behalf and 

called Gerald Justice and Gladys Hennen as additional witnesses.  

Ms. Manzaro did not offer any exhibits into evidence.   

During its case, Respondent presented the testimony of 

Sheryl Steckler and also that of Julie Coleman.  Respondent's 

Exhibits 1 through 7 were received in evidence. 

The two-volume final hearing transcript was filed on August 

11, 2005.  Thereafter, the parties timely filed proposed 

recommended orders, which have been considered.   

 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2004 Florida Statutes. 

FINDINGS OF FACT 

 1.  From April 4, 1998 until May 22, 2003, Petitioner Carol 

Manzaro ("Manzaro") worked for Respondent Department of Children 

and Family Services ("DCF") as an Inspector Specialist I 

(essentially, an investigator) in the Office of the Inspector 

General ("OIG").  Manzaro's duty station was at a satellite 

office located in Riviera Beach, Florida.  Her supervisor was 

Richard Scholtz, who was based in the OIG's Fort Lauderdale 

field office. 

 2.  In October 2002, Sheryl Steckler became DCF's Inspector 

General.  Shortly after assuming this position, Ms. Steckler 

hired Tom Busch as Chief of Investigations.  Mr. Busch was 

responsible for, among other things, overseeing the OIG's field 
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office in Fort Lauderdale and the satellite office in Riviera 

Beach.  Ms. Steckler and Mr. Busch worked at offices in 

Tallahassee. 

 3.  In late December 2002, Mr. Busch called Manzaro and 

reprimanded her for sending an e-mail that Ms. Steckler felt was 

inappropriate.  Manzaro believes that the reprimand was 

unwarranted and demonstrates that she was being singled out (or 

set up), but the evidence regarding this particular incident is 

much too sketchy for the undersigned to make such a finding.   

 4.  In January 2003, Manzaro and Louis Consagra, another 

inspector who worked in the Riviera Beach satellite office, were 

directed to attend a meeting in Fort Lauderdale, which they did.  

After they arrived, their immediate supervisor Mr. Scholz, 

recently back from a trip to Tallahassee, told the two that Mr. 

Busch had said to him, "Sometimes when you get older, you miss a 

step."  Mr. Scholz further related that Mr. Busch had announced 

that "changes w[ould] be made."  Mr. Scholz warned them that 

"they are looking to fire people," and that he (Scholz) would 

fire people to protect himself if need be. 

 5.  The three (Manzaro, Consagra, and Scholz) then met with 

Mr. Busch, who had traveled to Fort Lauderdale to see them.  Mr. 

Busch informed them that he had just fired an inspector who 

worked in Fort Lauderdale, and that Ms. Steckler planned to 

close the Riviera Beach satellite office by June or July of 
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2003, at which time Manzaro and Mr. Consagra would be reassigned 

to the Fort Lauderdale field office. 

 6.  Manzaro, who was then 55 years old, decided at that 

moment it was time to start looking for a new job.  Immediately 

upon returning to Riviera Beach, she began making phone calls to 

that end. 

 7.  Manzaro claims that for some weeks thereafter she 

received "haranguing" phone calls from Mr. Busch, who deprecated 

her abilities and was rude and patronizing.  The undersigned 

credits Manzaro's testimony in this regard (which was not 

rebutted), but deems it insufficient to support an inference 

that Mr. Busch was critical of Manzaro because she was over the 

age of 40.1  Mr. Busch's telephone calls caused Manzaro to see 

(in her words) the "handwriting on the wall"; by this time, she 

"knew" her employment would be terminated. 

 8.  In March 2003, Manzaro's co-worker, Mr. Consagra, was 

fired.  Around this time——it is not clear when——Manzaro was 

given a below-average performance evaluation.2   

 9.  Not long after that, by letter dated April 18, 2003, 

Manzaro was notified of her appointment to the job of Economic 

Self Sufficiency Specialist I with DCF's District Nine, a 

position which Manzaro had sought.3  By accepting this 

appointment, she could continue working for DCF in Palm Beach 
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County, albeit at a lower salary than she was earning as an 

inspector for the OIG.  She decided to take the job.  

 10.  Manzaro resigned her position with the OIG via a 

Memorandum to Ms. Steckler dated April 18, 2003.  In pertinent 

part, Manzaro wrote: 

I would first like to thank you for the 
opportunity to serve the Department and 
Office of Inspector General and for the 
opportunity to find other employment within 
the Department.  At this time, familial and 
financial responsibilities preclude my 
traveling to the proposed new duty location 
in Ft. Lauderdale. 
 
As you will see from the attached letter, I 
have accepted a position with Economic Self 
Sufficiency effective May 23, 2003.  With 
your permission, I would like to complete 
writing the three cases I presently have 
open and commence annual leave on May 5 
through May 22, 2003. 
 

 11.  On or about May 27, 2003, Manzaro started working at 

her new job for DCF.  On July 12, 2003, Manzaro received some 

paperwork that had been sent to her accidentally, which revealed 

that her replacement in the OIG was younger than she, and also 

was being paid more than she had earned as an investigator.  

Manzaro claims that it was then she discovered that she had been 

the victim of age discrimination, absent which she would not 

have been "involuntarily demoted" to the position of Economic 

Self Sufficiency Specialist I.   
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Ultimate Factual Determinations 

 12.  Manzaro's theory is that she was forced to resign her 

position in the OIG by the threat of termination, which caused 

her to seek and ultimately accept other, less remunerative 

employment with DCF.  Manzaro describes the net effect of her 

job-switch as an "involuntary demotion" and charges that DCF 

"demoted" her because she was over the age of 40. 

 13.  Manzaro testified unequivocally, and the undersigned 

has found, that during a meeting in Fort Lauderdale in January 

2003 (the one where Mr. Busch had informed Manzaro and her 

colleagues that the Riviera Beach satellite office would be 

closed), Manzaro had made up her mind to look for another job.  

This means that the untoward pressure allegedly used by DCF to 

force Manzaro's resignation had achieved its purpose by January 

31, 2003, at the latest.4  Therefore, if the alleged 

discrimination against Manzaro were a discrete act——which is, at 

least implicitly, how Manzaro views the matter——then the 

discrete act apparently occurred on or before January 31, 2003.5    

 14.  Assuming, for argument's sake, that DCF did in fact 

force Manzaro to decide, in January 2003, to resign her position 

as an inspector, then the pressure that DCF exerted on Manzaro 

consisted of:  (a) a verbal reprimand regarding an e-mail; (b) 

Mr. Busch's comment (reported via Mr. Scholz) that age sometimes 

causes one to "miss a step"; (c) Mr. Scholz's warning that 
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people would be fired; (d) the firing of a Fort Lauderdale-based 

inspector; and (e) the announcement that the Riviera Beach 

satellite office would be closed.  

 15.  Assuming for argument's sake that the foregoing 

circumstances amounted to discriminatory coercion, the 

undersigned determines that Manzaro should have known, when she 

succumbed to the threat of termination and involuntarily decided 

to resign, that she might possibly be a victim of age 

discrimination.6  The undersigned comes to this conclusion 

primarily because Mr. Busch's comment about older people 

sometimes missing a step is the strongest (if not the only) hint 

of age discrimination in this record.7    

 16.  The significance of the previous finding is that, if 

the discrimination consisted of the discrete act of demotion (as 

Manzaro urges), then the 365-day period within which a charge of 

discrimination must be filed with the FCHR began to run on 

Manzaro's claim no later than January 31, 2003, by which time 

she was on notice of the allegedly discriminatory act.8  Because 

Manzaro's charge of discrimination was not filed with the FCHR 

until June 10, 2004, it is clear that, as a claim involving a 

discrete act of discrimination, Manzaro's charge was untimely. 

 17.  Putting aside the question whether Manzaro's case is 

time-barred, it is further determined that, in any event, 

Manzaro did not suffer an "adverse employment action."  The 
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undersigned is not persuaded that Manzaro was forced to take 

another job, as she now contends.  Rather, the greater weight of 

the evidence establishes that Manzaro elected voluntarily to 

seek other employment after learning that her duty station was 

being moved to Fort Lauderdale and developing concerns about her 

job security in light of new management's efforts to weed out 

employees it viewed as under-performers.  

18.  Ultimately, it is determined that DCF did not 

discriminate unlawfully against Manzaro on the basis of her age. 

CONCLUSIONS OF LAW 

19.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

Sections 120.569, and 120.57(1), Florida Statutes. 

20.  Under Section 760.11(1), Florida Statutes, any person 

aggrieved by an unlawful employment practice may file a 

complaint with the FCHR within 365 days after the alleged 

violation.  Failure to do so bars the claim under state law.  

See Greene v. Seminole Elec. Co-op, Inc., 701 So. 2d 646, 648 

(Fla. 5th DCA 1997)(As a statute of limitations, Section 

760.11(1) bars claims arising from acts that occurred more than 

one year before the charge was filed.); see also St. Petersburg 

Motor Club v. Cook, 567 So. 2d 488, 489 (Fla. 2d DCA 1990).9   

21.  The charge-filing period for a claim arising from a 

discrete act of alleged discrimination——e.g. termination, 
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failure to promote, demotion, or refusal to hire——begins to run 

at the moment the act occurs, which is on the day it happens.  

See Maggio v. Department of Labor and Employment Security, 30 

Fla. L. Weekly D1899a (Fla. 2d DCA Aug. 10, 2005); see also 

National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 110, 122 

S.Ct. 2061, 2070-71 (2002)("A discrete retaliatory or 

discriminatory act 'occurred' on the day it 'happened.'  A 

party, therefore, must file a charge within [the specified 

number of] days from the date of the act or lose the ability to 

recover for it.").10 

22.  Here, the conclusion is inescapable that any action of 

DCF that could have constituted the discrete act of 

"involuntarily demoting" Manzaro happened more than 365 days 

prior to June 10, 2004.  Her last day of work in the OIG was, 

after all, some time in May 2003.  Moreover, as was found above, 

Manzaro was in fact on notice of the possibility of age 

discrimination no later than January 31, 2003. 

23.  Thus, it is concluded that Manzaro's claim is time-

barred and must be dismissed with prejudice for that reason.   

24.  Even if Manzaro's initial charge of discrimination 

were timely filed with the FCHR, she still would not be entitled 

to relief because her claim is without merit, for the 

alternative, and independently dispositive, reasons set forth 

below. 
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25.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-803 (1973), the U.S. Supreme Court articulated a scheme for 

analyzing employment discrimination claims where, as here, the 

complainant relies upon circumstantial evidence of 

discriminatory intent.  Pursuant to this analysis, the 

complainant has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  If, however, the complainant 

succeeds in making a prima facie case, then the burden shifts to 

the accused employer to articulate a legitimate, non-

discriminatory reason for its complained-of conduct.  If the 

employer carries this burden, then the complainant must 

establish that the proffered reason was not the true reason but 

merely a pretext for discrimination.  Id.; St. Mary's Honor 

Center v. Hicks, 509 U.S. 502, 506-07 (1993). 

26.  To make a prima facie case of age discrimination, the 

claimant must prove that she was "(1) a member of the protected 

class [i.e. between the ages of 40 and 70]; (2) qualified for 

the position; (3) subjected to adverse employment action; and 

(4) replaced by a person outside the protected class or [made to 

suffer] from disparate treatment because of membership in the 

protected class."  Kelliher v. Veneman, 313 F.3d 1270, 1275 
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(11th Cir. 2002); see also Anderson v. Lykes Pasco Packing Co., 

503 So. 2d 1269, 1270 (Fla. 2d DCA 1986). 

 27.  Manzaro offered proof sufficient to establish the 

first, second, and fourth elements of the prima facie case.  

With regard to the third element, however, the facts show that 

Manzaro suffered no "adverse employment action."   

28.  To be actionable, an adverse employment action must 

amount to "a serious and material change in the terms, 

conditions or privileges of employment."  Davis v. Town of Lake 

Park, Florida, 245 F.3d 1232, 1239 (11th Cir. 2001)(emphasis in 

original).  Further, "the employment action must be materially 

adverse as viewed by a reasonable person in the circumstances."  

Id.; see also McCaw Cellular Communications of Florida, Inc. v. 

Kwiatek, 763 So. 2d 1063, 1066 (Fla. 4th DCA 1999).  

 29.  The evidence fails to establish that DCF took such 

adverse action against Manzaro.  While it seems that working 

conditions in the OIG were not as favorable for Manzaro under 

Ms. Steckler and Mr. Busch as they had been under the previous 

management, the undersigned is not persuaded, on this record, 

that DCF made the workplace so difficult for Manzaro that a 

reasonable person in her position would have felt compelled to 

resign.  Cf. Webb v. Florida Health Care Management Corp., 804 

So. 2d 422, 424 (Fla. 4th DCA 2001)(to prevail on constructive 

discharge claim, employee must show that employer made working 
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conditions so difficult that a reasonable person would feel 

compelled to resign). 

30.  Manzaro's failure to make out a prima facie case of 

age discrimination ended the inquiry.  Because the burden never 

shifted to DCF to articulate a legitimate, non-discriminatory 

reason for its conduct, it was not necessary to make any 

findings of fact in this regard.     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the FCHR enter a final order 

dismissing Manzaro's Petition for Relief as time-barred, or 

alternatively finding DCF not liable for age discrimination.   

DONE AND ENTERED this 13th day of September, 2005, in 

Tallahassee, Leon County, Florida. 

S 

___________________________________ 
JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 13th day of September, 2005. 

 
 

ENDNOTES
 
1/  There is no persuasive evidence suggesting that Mr. Busch's 
behavior was motivated by discrimination against older workers 
generally or Manzaro in particular.  It should also be mentioned 
here that Manzaro's theory is not that Mr. Busch created a 
hostile work environment which led to her constructive 
discharge. 
 
2/  The evaluation is not in evidence.  There is, further, no 
evidence regarding the reasons that Manzaro's performance was 
rated below-average. 
 
3/  Manzaro claims that Mr. Scholz grew impatient waiting for her 
to leave, asking at one point why it was taking her so long to 
find a new job, and letting Manzaro know that the only reason 
she had not been fired was that she was actively seeking other 
employment.  While the undersigned has no reason to disbelieve 
Manzaro's account of these comments, he does not infer 
discriminatory animus from Mr. Scholz's statements.  For one 
reason, the comments are not inherently discriminatory, and the 
evidence affords insufficient context to interpret them as such.  
For another reason, Manzaro had made it known that she was 
looking for another job.  Experience and common sense teach that 
employers generally prefer not to keep such employees around for 
long——for obvious reasons. 
 
4/  The actual date of the Fort Lauderdale meeting is not 
available in the record. 
 
5/  Manzaro has alleged and argued that her "involuntary 
demotion" occurred on May 27, 2003, when she started working as 
an Economic Self Sufficiency Specialist I.  The problem with 
this position is that, assuming Manzaro was forced to resign, as 
she alleges, the pressure to resign would necessarily have 
preceded her "involuntary" decision to resign, which latter 
occurred in January 2003, some four months before May 27, 2003.  
Another problem with Manzaro's position is that neither 
Manzaro's resignation from the OIG (in April 2003) nor her 
commencement of employment as an Economic Self Sufficiency 
Specialist I (in May 2003) was an action of DCF.  Rather, viewed 
in the light most favorable to Manzaro, each was a harmful 
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consequence of DCF's unlawful (i.e. discriminatory) coercion, 
which caused her to leave the OIG.  The undersigned again notes 
that Manzaro has not argued that DCF created a hostile work 
environment which led to her constructive discharge——a theory 
that seems better suited to Manzaro's version of the historical 
facts. 
 
6/  The undersigned rejects as unpersuasive the argument that 
Manzaro should not reasonably have been on notice of the 
possibility of age discrimination until learning that her 
replacement in the OIG was a younger employee.  This discovery 
might reasonably have confirmed her worst suspicions——but 
Manzaro should already have been alerted to the possibility of 
age bias if (as she claims) she was being pressured to quit for 
no apparent legitimate reason.  See endnote 7. 
 
7/  It is not found, nor does the undersigned believe, that Mr. 
Busch's comment betrayed a discriminatory intent.  His comment, 
appearing as it does in this record without any context 
whatsoever, is simply too general in nature to support a 
reasonable inference of discriminatory animus.  Indeed, as an 
abstract statement, it is undeniably true that, generally 
speaking, people do sometimes "miss a step" when they get older; 
age takes its toll on a body, after all, as every adult knows.  
That reality does not authorize or excuse unlawful 
discrimination, of course, but neither does stating the obvious 
amount to evidence of intent to discriminate.  That said, if (as 
she claims) Manzaro decided in January 2003 to resign against 
her wishes in response to the threat of termination, and further 
if (as Manzaro implicitly claims) DCF had no legitimate reason 
to terminate Manzaro's employment, then Manzaro should have 
given some thought to the reasons for DCF's otherwise 
inexplicable behavior, and in doing so she should have viewed 
Mr. Busch's "older [people sometimes] miss a step" remark as a 
clue worth pursuing.  In short, while the undersigned does not 
consider Mr. Busch's remark, on this record, persuasive proof of 
discriminatory intent, he does consider the remark to be 
sufficiently "eye-brow raising" to have put Manzaro on notice 
that her forced resignation (as she viewed it) might possibly 
have been motivated by age bias. 
 
8/  The undersigned finds it difficult to discuss this case in 
terms of discrete-act discrimination because the evidence does 
not support the notion that DCF "demoted" Manzaro.  That, 
however, is the term Manzaro uses to describe the action taken 
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against her, and the undersigned has attempted to analyze her 
claim accordingly. 
 
9/  Although Section 760.11(1) "states that a complaint 'may' be 
filed with the [FCHR], it is clear that such a complaint must be 
filed either with the [FCHR] or its federal counterpart by 
anyone who wishes to pursue either a lawsuit or an 
administrative proceeding under the act."  Ross v. Jim Adams 
Ford, Inc., 871 So. 2d 312, 315 (Fla. 2d DCA 2004). 
 
10/  The U.S. Supreme Court apparently has left open the question 
whether, in some circumstances, the charge-filing period might 
commence not at the moment when the adverse employment action is 
taken, but rather when the employee should have discovered that 
the adverse action was discriminatory.  See Morgan, 536 U.S. at 
115 n.7, 122 S.Ct. at 2073 n.7.  Justice O'Connor believed that 
some form of discovery rule should apply to discrete-act claims, 
so that the charge-filing period would not begin until the 
employee "had, or should have had, notice of the discriminatory 
act."  536 U.S. at 123-24, 122 S.Ct. at 2078 (emphasis added).  
It is not necessary in this case to decide whether some version 
of the discovery rule applies, for Manzaro's charge was untimely 
filed even under Justice O'Conner's view. 
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Office of the Attorney General  
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Florida Commission on Human Relations 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DENNISE RAINES, 
 
     Petitioner, 
 
vs. 
 
AMERICAN PIONEER TITLE 
INSURANCE COMPANY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4319 

   
RECOMMENDED ORDER 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge,  

Jeff B. Clark, held a final administrative hearing in this case 

on June 7, 2005, in Sanford, Florida. 

APPEARANCES 

For Petitioner:  Dennise Raines, pro se 
                      1165 West 16th Street, Apartment B 
                      Sanford, Florida  32771 
 

For Respondent:  Andrew G. Wedmore, Esquire 
                      Jill Schwartz & Associates 
                      180 North Park Avenue, Suite 200 
                      Winter Park, Florida  32789-7401 

 
STATEMENT OF THE ISSUE 

Whether Respondent, American Pioneer Title Insurance 

Company, discriminated against Petitioner, Dennise Raines, in 

violation of the Florida Civil Rights Act of 1992, as amended, 

Section 760.10, Florida Statutes (2002). 
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PRELIMINARY STATEMENT 

On November 24, 2004, the Florida Commission on Human 

Relations received a Petition for Relief from Petitioner 

claiming that Respondent was guilty of discriminating against 

her.  On December 1, 2004, the Petition for Relief was received 

by the Division of Administrative Hearings.  On the same day, an 

Initial Order was forwarded to both parties. 

On December 14, 2004, the case was scheduled for final 

hearing in Sanford, Florida, on January 7, 2005.  On January 3, 

2005, Respondent requested a continuance.  The case was 

rescheduled for March 16, 2005.  On March 16, 2005, both parties 

and the undersigned appeared as scheduled.  However, the court 

reporter did not appear; as a result, the final hearing was 

rescheduled for June 7, 2005. 

The case was presented as rescheduled on June 7, 2005.  

Petitioner presented two witnesses:  herself and Billy Raines.  

Respondent presented two witnesses:  Kathy Bowes and Elmer David 

Johnson, Jr.  Respondent offered eight exhibits which were 

received into evidence as Respondent's Exhibits 1 through 8. 

The hearing Transcript was filed with the Division of 

Administrative Hearings on August 10, 2005.  Each party filed a 

Proposed Recommended Order. 
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FINDINGS OF FACT 

Based on the oral and documentary evidence presented at the 

final hearing, the following findings of fact are made: 

1.  Petitioner is an African-American female who worked for 

Respondent from 1999 until October 11, 2002, when her employment 

was terminated. 

2.  Respondent owns and operates a title insurance company 

and is subject to Chapter 760, Florida Statutes (2002). 

3.  Petitioner was first employed as a data entry operator.  

In January 2001, she was promoted to a research position and 

received a pay increase. 

4.  After an initial period of positive work performance 

and interaction with co-employees, Petitioner's attitude 

changed.  Her work and relationships with co-workers 

deteriorated. 

5.  As a result, in July 2002, Ms. Kathy Bowles, who had 

hired and supervised Petitioner and who had recommended 

Petitioner's advancement, demoted Petitioner due to Petitioner's 

negative behavior toward co-employees which included addressing 

them with profanity and demonstrated disrespect toward her 

supervisors.  Although Petitioner was demoted, her pay remained 

the same. 

6.  The July 2002 demotion is memorialized by an Employee 

Performance Enhancement Plan (Respondent's Exhibit 6). 
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7.  Subsequent to her demotion, Petitioner requested that 

her work hours be adjusted to allow her to attend classes.  This 

request was approved, and Petitioner's work hours were changed. 

8.  Thereafter, Petitioner's attendance and punctuality 

suffered.  In September 2002, Petitioner was absent or late more 

than one-half of the work days; of these days, there were seven 

instances of tardiness.  Petitioner was counseled regarding 

tardiness on September 27, 2002.  Similarly-situated Caucasian 

employees, Mss. Beverly Dease and Linda Shapiro, had only been 

late for work one time between them for the entire year.   

9.  Petitioner was late for work twice during the first 

five work days of October.  Following the second tardiness, on 

October 7, 2002, Ms. Bowles counseled Petitioner that an 

additional tardiness would result in her being discharged.  On 

the third work day following counseling, Petitioner was absent 

from work. 

10.  Following this absence, Petitioner was discharged for 

her attitude, tardiness, and absenteeism.  She was replaced by a 

Hispanic female. 

11.  Respondent has an extensive, well-conceived, Equal 

Employment Opportunity policy which prohibits unlawful 

discrimination.  This policy is posted in the workplace and is 

distributed to every employee as a part of the Employee Handbook 

at the time he or she is employed.  There are published 
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procedures which can be easily followed by an employee who 

believes that he or she has been the victim of unlawful 

discrimination.  Although she acknowledged awareness of the 

policy, Petitioner did not avail herself of it. 

12.  Ms. Bowles, Petitioner's supervisor, hired, promoted 

and then, demoted Petitioner.  No evidence received supports 

Petitioner's contention that Ms. Bowles or any other employee of 

Respondent unlawfully discriminated against Petitioner. 

CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat. (2005). 

14.  Subsection 760.10(1)(a), Florida Statutes (2002), 

provides that it is an unlawful employment practice for an 

employer: 

  To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

15.  Florida courts have determined that federal 

discrimination law should be used as a guidance when construing 

provisions of Section 760.10, Florida Statutes (2002).  Harper 

v. Blockbuster Entertainment Corp., 139 F.3d 1385 (11th Cir. 
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1998); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

16.  The United States Supreme Court established, in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973) and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII, which is persuasive in the instant case, as 

reiterated and refined in the case of St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993). 

17.  This analysis illustrates that a petitioner has the 

burden of establishing, by a preponderance of evidence, a prima 

facie case of discrimination.  If that prima facie case is 

established, the respondent must articulate a legitimate, non-

discriminatory reason for the action taken.  The burden then 

shifts back to the petitioner to go forward with evidence to 

demonstrate that the offered reason is merely a pretext for 

unlawful discrimination.  The Supreme Court stated in Hicks, 

before finding discrimination in that case, that: 

[T]he factfinder must believe the 
plaintiff's explanation of intentional 
discrimination. 

 
509 U.S. at 519. 

18.  In the Hicks case, the Court stressed that even if the 

factfinder does not believe the proffered reason given by the 

employer, the burden still remains with the petitioner to 
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demonstrate a discriminatory motive for the adverse employment 

action taken. 

19.  In order to establish a prima facie case, Petitioner 

must establish that she is a member of a protected class or 

group; that she is qualified for her position; that she was 

subjected to an adverse employment action; that she was treated 

less favorably or differently than similarly-situated persons 

outside her protected class; and that there is some causal 

connection between her membership in the protected class and the 

adverse employment action.  McDonnell-Douglas Corporation v. 

Green, 411 U.S. 792 (1973); Canino v. U.S. E.E.O.C., 707 F.2d 

468 (11th Cir. 1983). 

20.  There is no dispute in this case that Petitioner is a 

member of a protected class or that she suffered an adverse 

employment action.  She failed to show that she was treated 

dissimilarly than persons outside her protected class.  She also 

failed to advance any factual basis for concluding that her 

discharge from employment was based on her race. 

21.  Petitioner has failed to advance a prima facie case.  

Had she done so, the evidence presented by Respondent 

persuasively suggests that Petitioner's discharge was a result 

of her attitude, chronic tardiness, and absenteeism. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

law, it is 

RECOMMENDED that Petitioner's Petition for Relief be 

dismissed. 

DONE AND ENTERED this 15th day of September, 2005, in 

Tallahassee, Leon County, Florida. 

S                                   
JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of September, 2005. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Dennise Raines 
1165 West 16th Street, Apartment B 
Sanford, Florida  32771 
 
Andrew G. Wedmore, Esquire 
Jill Schwartz & Associates 
180 North Park Avenue, Suite 200 
Winter Park, Florida  32789-7401 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
VIRITTI JACKSON, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CHILDREN AND 
FAMILY SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1243 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on July 1, 2005, in Jacksonville, Florida, before the Division 

of Administrative Hearings, by its designated Administrative Law 

Judge, Diane Cleavinger.  

APPEARANCES 
 

 For Petitioner:  Viritti Jackson, pro se 
      2173 West 15th Street 
       Jacksonville, Florida  32209 
 
 For Respondent:  Scott D. Leemis, Esquire 
      Northeast Florida State Hospital 
      7487 South State Road 121 
      Macclenny, Florida  32063 
 

STATEMENT OF THE ISSUE 

 The issue to be resolved in this proceeding is whether 

Petitioner was the subject of unlawful employment practices by 

her employer because of her race and age. 

 



 

 2

PRELIMINARY STATEMENT 

 On December 21, 2004, Petitioner, Viritti Jackson, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR).  The Charge of Discrimination alleged that 

Respondent had subjected Petitioner to unlawful employment 

actions based on her race and age, and in retaliation for a 

complaint to FCHR/EEO.  The Charge does not allege 

discrimination based on Petitioner’s sex.  Specifically, the 

Charge of Discrimination alleges that Respondent discriminated 

against Petitioner during the hiring process when educational 

materials were intentionally omitted from Petitioner’s hiring 

packet and an allegedly less-qualified, older, white female was 

hired for a similar position at a higher salary than Petitioner.  

The charge also alleges that Respondent retaliated against 

Petitioner for her FCHR/EEO Complaint of November 28, 2004, when 

the hospital transferred her to another unit on December 9, 

2004, and when it issued Petitioner a paycheck that had an 

alleged discrepancy in it on December 10, 2004.  No other facts 

were alleged by Petitioner in support of her Charge of 

Discrimination.   

 On February 25, 2005, FCHR entered a Notice of 

Determination:  Cause on Petitioner's Charge of Discrimination.  

The determination was based on imposition of an “adverse 

inference” from the fact that Respondent did not provide any 
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information within its control to FCHR relative to Petitioner’s 

Charge of Discrimination.  Petitioner was advised of her right 

to request an administrative hearing by filing a Petition for 

Relief.   

     Petitioner filed a Petition For Relief on April 1, 2005.  

The Petition For Relief added significantly more alleged 

instances of discrimination that were not contained in the 

Charge of Discrimination and were not considered by FCHR in 

making its determination.  The Petition For Relief also 

requested relief such as circumstantial damages that cannot be 

awarded in an administrative forum.  To the extent that the 

Petition For Relief alleges instances of discrimination not 

covered in the Charge of Discrimination and requests damages 

which cannot be awarded in an administrative forum, such 

allegations are not part of the underlying agency determination 

and cannot be determined in this case.  

     The Petition was forwarded to the Division of 

Administrative Hearings.  

 At the hearing, Petitioner testified in her own behalf and 

introduced 42 exhibits into evidence.  Respondent did not offer 

any testimony or exhibits into evidence.   

 After the hearing, Petitioner filed a Proposed Recommended 

Order on July 22, 2005.  Respondent filed a Proposed Recommended 

Order on July 27, 2005. 
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FINDINGS OF FACT 

 1.  Petitioner is a 28-year-old African-American female. 

 2.  Respondent operates one of the State’s largest 

psychiatric hospitals.  In April 2004, Respondent had at least 3 

openings for a full-time Secretary Specialist at different units 

of the hospital. 

     3.  In April 2004, Petitioner along with two other female 

applicants were contacted and asked if they were interested in 

being considered for three Secretary Specialist positions with 

Respondent.  The positions’ duties involved, among other things, 

typing medical records and compiling reports on the units’ 

patients and recording, transcribing and disseminating all staff 

meetings held on these units.  Petitioner and the two other 

women indicated that they would like to be considered for the 

positions.  One of the women who applied for the positions was 

an older, white female who had worked at the hospital for at 

least 10 years.  No evidence demonstrated the actual age of this 

older woman or how much older she was than Petitioner.  The 

evidence also did not demonstrate if her work history extended 

beyond 10 years outside the hospital.  The other applicant, like 

Petitioner, was a beginning employee at the hospital.  Other 

than the fact she met the minimum qualifications for the 

positions, the evidence did not establish her race, age, or work 

experience. 
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     4.  Petitioner’s application was not introduced into 

evidence.  At the time, Petitioner had about 6 years of work 

experience as an office manager and /or an executive secretary.  

The experience does not appear to be in the medical or 

psychiatric field.  As can be seen from a review of the evidence 

and pleadings in this case, Petitioner’s writing skills are very 

poor and are replete with poor grammar and incorrect word usage 

to the point of being almost incomprehensible.  Therefore, the 

quality of her executive secretary skills are questionable. 

     5.  As part of her application packet, Petitioner submitted 

several educational/professional credentials to Respondent.  The 

credentials consisted of certificates in the areas of Office 

Supervision II and III and Post Secondary Office Supervision and 

Administration.  Petitioner claims that these credentials 

entitled her to a higher salary than she would have received as 

a beginning employee or at the least allowed her to negotiate 

for a higher salary.  However, no evidence was offered that 

supported Petitioner’s contention that such credentials entitled 

her to a higher salary or that she lost her opportunity to 

negotiate for a higher salary.  The fact that the position may 

have been advertised as “open-competitive” does not mean that an 

applicant is entitled to or will receive a higher salary offer.  

The classification only enables an employer or employee to 

negotiate a salary based on qualifications.  The employer and 
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employee are not required to negotiate and either may elect not 

to negotiate.  Indeed, negotiation may be non-existent based on 

budget considerations and the availability of other applicants 

willing to work for less pay. 

     6.  At some point, an interview was scheduled for 

Petitioner by Deborah Joyce.  In setting up the interview, 

Ms. Joyce advised Petitioner that the starting salary for the 

position was $766.52 every two weeks.  Petitioner indicated that 

she wished to be interviewed for the positions. 

     7.  All three womens’ application packets were reviewed by 

a hiring committee.  All three women were offered employment as 

Secretary Specialists at different units.  Petitioner and the 

other beginning applicant were offered employment at $766.52 

every 2 weeks.  The older, white woman was allegedly offered 

employment at a higher salary than the two beginning employees.  

However, there was no evidence that demonstrated how much the 

older woman’s salary was, whether it differed from Petitioner’s  

and its relationship to the salary she had been receiving in her 

then current position at the hospital.  Petitioner did not 

introduce into evidence the pay scale for the position to which 

she applied.  Some evidence suggests that the offered salary was 

the beginning and lowest salary for that position.  Petitioner 

testified that the offered salary was at the low-end of the 
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scale for the position that she applied for.  Her testimony in 

that regard is accepted.   

     8.  Petitioner was informed by telephone of the 

Respondent’s offer of employment to work on the unit known as 

Cypress Village.  The telephone call was made by Lela Parker-

Clark, a black female and the medical unit’s specialist (MUS).  

The unit’s treatment and rehabilitation director (UTRD) was 

Sateria Gunter, a black female.  Ms. Gunter and Ms. Parker-Clark 

would be Petitioner’s supervisors.  The evidence indicated that 

both women had been working on the unit for several years and 

apparently had done various routines and reports in the same 

manner for some time.  No evidence was offered as to the actual 

age of Ms. Gunter or Ms. Parker-Clark, other than they were both 

older than Petitioner and had possibly worked their way up to 

their administrative positions from direct care staff. 

     9.  Because the offered salary was not what Petitioner 

desired, she inquired further of Ms. Parker-Clark about the 

salary.  Petitioner learned that her educational credentials had 

been lost and possibly had not been reviewed by the committee.  

Ms. Gunter indicated that she would have the committee review 

its offer if Petitioner would fax her the documents.  Petitioner 

faxed the documents to a fax machine at the hospital.  It is 

unclear whether the documents were received and reviewed by the 

committee or whether the committee was made aware of 
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Petitioner’s additional educational documents.  The evidence 

conflicts on this point.  At the time of the hearing, neither 

the original nor faxed documents were in Petitioner’s personnel 

file.  Indeed, only copies of later-supplied documents that were 

specially marked by Petitioner are in Petitioner’s personnel 

file.  In any event, the salary offer was not changed.  No one 

from the committee testified at the hearing regarding the 

documents reviewed by the committee or otherwise made known to 

the committee.  No evidence was offered that demonstrated that 

such added credentials would have made a difference in the 

salary offered to Petitioner.  Petitioner offered no evidence 

that Respondent elected to negotiate any salaries with any of 

the people it hired as Secretary Specialists.  The fact that a 

white, 10-year employee of Respondent may have been offered a 

higher salary than Petitioner does not demonstrate that the 

salary was negotiated or that Respondent otherwise discriminated 

against Petitioner based on her race or age since the employee 

in question was already an employee with more years of 

experience at the hospital.  Without such evidence, it is 

impossible to determine whether the absence of the documents was 

deliberate or unintentional, motivated by Petitioner’s race or 

age or even caused an adverse impact in the conditions or terms 

of Petitioner’s employment. 
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     10.  Ms. Gunter informed Petitioner that the position was 

still available at the original salary offer of $766.52.  

Instead of attempting to negotiate further by declining the 

offer, Petitioner accepted employment and began working at the 

unit on May 21, 2004.  Petitioner accepted the offer because she 

needed the income.  There was no evidence that demonstrated 

Petitioner, who is a competent adult, was somehow coerced into 

her decision to accept the offer by Respondent. 

     11.  In the beginning, the relationship between Ms. Gunter, 

Ms. Parker-Clark and Petitioner was reasonably good.  However, 

once Petitioner began to question the manner in which 

Ms. Parker-Clark did things the relationship deteriorated.  

Ms. Parker-Clark became abrasive and, Petitioner claims, more 

strict regarding Petitioner’s leave than with co-workers.  She 

would belittle Petitioner in front of co-workers.  Ms. Parker-

Clark had the security desk record when Petitioner arrived at 

work.  Based on the recorded time, both women claimed Petitioner 

was falsifying her timesheet and forced her to change her 

claimed time on several occasions.  Many of the accusations 

arose from the fact that Petitioner was often late because of 

difficulties with her daughter, who had learning disabilities.   

Additionally, Petitioner sometimes arrived early and sometimes 

stayed late; that, in Petitioner’s view, made up her time.  
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However, per hospital policy, such early arrival or late stay 

was not credited unless pre-approved by Petitioner’s supervisor.  

     12.  Outside of Petitioner’s claims of forced time-sheet 

changes based on time she had to take to deal with her 

daughter’s disability or disallowed overtime, etc., there was no 

evidence that other similarly-situated employees were treated 

differently than Petitioner.  In fact, the only testimony 

regarding Ms. Parker-Clark’s and Ms. Gunter’s treatment of other 

employees was that there were some employees they treated well 

and some employees they did not treat well and that there may 

have been ongoing “management problems” on the unit.  There was 

no evidence that such treatment was based on the race or age of 

the individual employee.   

     13.  Petitioner assumes and asserts that she was entitled 

to family medical leave, credit for overtime for staying late or 

more flexible hours.  However, she offers no proof that she was 

entitled to such.  Without such evidence Petitioner cannot show 

that she has suffered an adverse impact in the terms or 

conditions of her employment.  Petitioner also claims she 

received unwarranted disciplinary actions.  Again there was no 

evidence offered that such discipline was unwarranted.  Indeed 

Petitioner admits that actions she received written reprimands 

for occurred.   
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     14.  Around September 28, 2004, relationships between 

Ms. Parker-Clark and Petitioner came to a head when Petitioner 

came to the conclusion that Ms. Parker-Clark had never placed 

her educational credentials in her personnel file.  Petitioner 

based this conclusion on the fact that, while training herself 

to use the new computerized personnel system, Peoples First, 

adopted and, at the time, being implemented, by the State, she 

discovered that her educational credentials were not listed on 

the system.  Petitioner was training herself because Ms. Parker–

Clark refused to train her.  Petitioner contacted the personnel 

office for the hospital and was told that her file was not in 

their office because it had been sent to Peoples First to be 

scanned into the system.  Unfortunately, the Peoples First 

system is known for glitches and errors in its records. 

     15.  Petitioner met with Ms. Gunter and Ms. Parker-Clark in 

a very heated meeting to discuss the lack of information on the 

Peoples First system and her feelings that Ms. Parker-Clark had 

intentionally lost the educational documents.  Petitioner also 

voiced her opinion that she was entitled to an increased salary 

based on her credentials.  Petitioner was not satisfied with the 

response from Ms. Gunter in the meeting. 

     16.  Around October 5, 2004, Petitioner met with Ennis 

Harris, the assistant administrator of the hospital, over her 

“issues” with Ms. Parker-Clark and what she should do. 
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     17.  Mr. Harris suggested she apply for a transfer to 

another unit.  On October 7, 2004, Petitioner, applied for a 

transfer to the position of Internal Senior Clerk on another 

unit.  He also indicated that he would approve flex-time for her 

if Petitioner requested it and that she might be entitled to 

leave under the Family Medical Leave Act. 

     18.  Around October 13, 2004, Petitioner requested flexible 

working hours.  As promised, Mr. Ennis approved her schedule.  

At about the same time, Petitioner requested transfer to a 

Senior Clerk position on another unit. 

     19.  On October 18, 2004, Petitioner requested that her 

salary be increased by 16 1/2 percent and that she receive such 

increased pay from the beginning of her employment.  There was 

no evidence that demonstrated the basis for a 16 1/2 percent 

increase or that such an increase was warranted.  On October 21, 

2004, the increase was denied by Ms. Gunter. 

     20.  On October 27, 2004, Petitioner grieved Ms. Gunter’s 

decision.  Personnel policy requires that a grievance be filed 

within 14 days of the act that caused the grievance.  The human 

resources manager returned the grievance without action because 

14 days had passed since Petitioner began employment on May 21, 

2004, and Petitioner had the opportunity to decline the offered 

salary if she so desired. 
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     21.  On November 1, 2004, Petitioner’s request for transfer 

was declined because of personnel rules based on the Union 

contract with the State that prevented transfer of a 

probationary employee to a higher position. 

     22.  On November 10, 2004, Petitioner appealed the return 

of her grievance and appealed or grieved the denial of her 

requests for salary increase and transfer to the hospital 

administration.  The denial was upheld.  During this review, 

Ms. Gunter claimed that Petitioner’s educational/professional 

certificates had been reviewed by the committee and claimed that 

the documents in Petitioner’s file were the actual documents 

reviewed and considered.  However, the documents were the 

certificates that had been specially marked by Petitioner and 

later placed in her file.  Ms. Gunter was unaware of the special 

demarcation of the documents.  Claims of dishonesty were now 

mutual.  Eventually, Petitioner did not wish to deal with 

Ms. Parker-Clark, unless her job duties required such. 

     23.  Petitioner complained to various administrators of the 

facility often about her treatment on the unit.  Mr. Harris told 

her that the salary issue was dead and all options to have her 

salary increased had been explored.   

     24.  On November 22, 2004, Petitioner submitted a letter of 

resignation at a future date not expected to go past 

December 13, 2004.  In that letter, Petitioner requested 
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overtime hours with pay to complete her job assignments.  The 

same date, Ms. Gunter denied the requested overtime and 

requested Petitioner to supply a date certain for her 

resignation.  On November 23, 2004, she filed complaints that 

Ms. Gunter and Ms. Parker-Clark discriminated against her based 

on her race and age with the hospital’s equal employment office 

and similar complaints at PERC.  On December 7, 2004, Petitioner 

forwarded an e-mail to the hospital attorney that stated she was 

leaving early and did not know when she would be back because 

she was tired of the harassment she was receiving on the unit.  

Sometime after that e-mail, Petitioner met with the hospital 

attorney.  The hospital did not want to lose Petitioner as an 

employee and in an effort to help Petitioner, on December 9, 

2004, the administration transferred Petitioner to another unit 

where she has performed well.  Even though Petitioner had been 

requesting a transfer, it is this transfer that Petitioner 

alleged as a discriminatory action by the hospital.  On this 

point Petitioner’s claim of discrimination has no merit and was 

clearly not demonstrated by the evidence.   

     25.  Petitioner has also been approved for a promotion at a 

higher salary, but the promotion has not yet taken effect.  The 

promotion has been on hold because the hospital administrator 

retired and his replacement had recently taken over prior to the 

hearing.  No evidence demonstrated that the delay was due to any 
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unlawful employment practice.  There was no evidence offered 

regarding a paycheck discrepancy around December 10, 2004. 

26.  Ultimately, Petitioner’s case rests on assumption and 

speculation about others’ intentions and terms of employment 

that she claims she was entitled to.  The problem is that there 

was no or insufficient evidence offered to demonstrate such 

unlawful intentions or entitlement.  Indeed, assuming that 

Petitioner’s treatment was unjustified, it is more likely that 

Ms. Gunter and Ms. Parker-Clark engaged in such treatment 

because Petitioner was a new employee who questioned the old way 

of doing things and did not hesitate to go around them when she 

felt a need to do so.  Assumptions and speculations are not 

enough.  Therefore, the Petition for Relief should be dismissed. 

CONCLUSIONS OF LAW 

 27.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat.   

 28.  Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(1)(a)  To discharge or refuse to hire any 
individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
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29.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 FALR 567 (FCHR 1993).   

 30.  The Supreme Court of the United States established in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII such as the one at bar.  This analysis was 

reiterated and refined in St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993).   

 31.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate,     

non-discriminatory reason for its employment action.  If the 

employer articulates such a reason, the burden of proof then 

shifts back to Petitioner to demonstrate that the offered reason 

is merely a pretext for discrimination.  As the Supreme Court 

stated in Hicks, before finding discrimination, "[t]he fact 



 

 17

finder must believe the Plaintiff's explanation of intentional 

discrimination."  509 U.S. at 519.   

 32.  In Hicks, the Court stressed that even if the fact 

finder does not believe the proffered reason given by the 

employer, the burden at all times remains with Petitioner to 

demonstrate intentional discrimination.  Id.  

 33.  In order to establish a prima facie case, Petitioner 

must establish that: 

(a)  She is a member of a protected group; 
(b)  She is qualified for the position; 
(c)  She was subject to an adverse 
employment decision;  
(d)  She was treated less favorably than 
similarly-situated persons outside the 
protected class. 
 

Canino v. EEOC, 707 F.2d 468, 32 FEP Cases 139 (11th Cir. 1983); 

Smith v. Georgia, 684 F.2d 729, 29 FEP Cases 1134 (11th Cir. 

1982); Lee v. Russell County Board of Education, 684 F.2d 769, 

29 FEP Cases 1508 (11th Cir. 1982), appeal after remand, 744 

F.2d 768, 36 FEP Cases 22 (11th Cir. 1984).   

 34. If Petitioner fails to establish a prima facie case of 

race discrimination, judgment must be entered in favor of 

Respondent.  Bell v. Desoto Memorial Hospital, Inc., 842 F. 

Supp. 494 (M.D. Fla. 1994). 

 35. As indicated earlier, if a prima facie case is 

established, a presumption of discrimination arises and the 

burden shifts to Respondent to advance a legitimate, non-
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discriminatory reason for the action taken against Petitioner.  

However, Respondent does not have the ultimate burden of 

persuasion, but merely an intermediate burden of production.  

Once this non-discriminatory reason is offered by Respondent, 

the burden shifts back to Petitioner.  Petitioner must then 

demonstrate that the offered reason was merely a pretext for 

discrimination.   

 36.  In the instant case, Petitioner alleges that she was 

discriminated against based on race or age.  Thus, Petitioner 

must prove, by a preponderance of the evidence, that Respondent 

acted with discriminatory intent.  Case law recognizes two ways 

in which Petitioner can establish intentional discrimination.  

First, discriminatory intent can be established through the 

presentation of direct evidence.  See Early v. Champion 

International Corporation, 907 F.2d 1081 (11th Cir. 1990).  

Second, in the absence of direct evidence of discriminatory 

intent, intentional discrimination can be proven through the 

introduction of circumstantial evidence.   

 37.  In this case, Petitioner's race is African-American 

and as such, she belongs to a protected class.  Petitioner was 

not terminated from her job with Respondent, but instead was 

hired at a salary that Petitioner claims should have been 

higher.  However, the evidence did not show that Petitioner's 

salary should have been higher or that the salary offer she 
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accepted was based on her race or age.  Likewise, the evidence 

did not demonstrate that the salary she accepted constituted an 

adverse impact in the terms of her employment.  Since these 

facts were not established, Petitioner has not established a 

prima facie case of discrimination 

     38.  Petitioner also claimed that her transfer on 

December 9, 2004, was a discriminatory act.  However, the 

evidence established that Petitioner had requested such a 

transfer and that the transfer was beneficial to her.  Clearly 

no adverse impact occurred.  Therefore, Petitioner did not 

establish a prima facie case. 

     39.  Finally, Petitioner claimed a “paycheck discrepancy” 

was a discriminatory act.  There was no evidence submitted on 

this issue and Petitioner’s claim must; therefore, fail. 

 40.  Additionally, Petitioner did not establish that 

similarly situated non-minority employees were treated more 

favorably.  The burden is on Petitioner and not on Respondent to 

introduce admissible evidence that her conduct was similar in 

nature to other employees outside her protected classification 

and that the other employees were treated more favorably.   

Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Cir. 1989).  In 

order to establish that employees are similarly situated, 

Petitioner must show she and comparable employees are similarly 

situated in all respects, including dealing with the same 
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supervisor, having been subject to the same standards and that 

Petitioner engaged in approximately the same conduct as the 

other employees.  See Gray v. Russell Corporation, 681 So. 2d 

310, 312, 313 (Fla. 1st DCA 1996); Jones 137 F.3d at 1311-13.  

In this case, the older white employee used as a comparable was 

dissimilar to Petitioner because she had been a 10-year employee 

at the hospital and had more experience in the hospital 

environment.  Such characteristics are a reasonable basis for 

offering a higher salary to an older non-minority employee.  

Therefore, Petitioner has not established a prima facie case of 

race or age discrimination and the Petition For Relief should be 

dismissed. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,   

it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 
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DONE AND ENTERED this 16th day of September, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of September, 2005. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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