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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CARLOS GOMEZ, 
 
     Petitioner, 
 
vs. 
 
VESTCOR COMPANIES, d/b/a 
MADALYN LANDING, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0565 

   
RECOMMENDED ORDER 

 
 Pursuant to notice and in accordance with Subsection 

120.57(1), Florida Statutes (2005), a formal administrative 

hearing was held in this case on June 8, 2005, in Viera, 

Florida, before Fred L. Buckine, designated Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

 For Petitioner:  Carlos Gomez, pro se 
      1425 Krin Court 
      Palm Bay, Florida  32905 
 
 For Respondent:  Barry A. Postman, Esquire 
      Cole, Scott & Kissane, P.A. 
      1645 Palm Beach Lakes Boulevard 
      Second Floor 
      West Palm Beach, Florida  33401 
 
      and 
 
      Jamie B. Goldberg, Esquire 
      Cole, Scott, and Kissane, P.A. 
      1390 Brickell Avenue, 3rd Floor 
      Miami, Florida  33145 
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STATEMENT OF THE ISSUES 
 

 The two issues raised in this proceeding are:  (1) whether 

the basis and reason Respondent, Vestcor Companies, d/b/a 

Madalyn Landings (Vestcor), terminated Petitioner, Carlos 

Gomez's (Petitioner), employment on June 28, 2002, was in 

retaliation for Petitioner's protected conduct during his normal 

course of employment; and (2) whether Vestcor committed unlawful 

housing practice by permitting Vestcor employees without 

families to reside on its property, Madalyn Landing Apartments, 

without paying rent, while requiring Vestcor employees with 

families to pay rent in violation of Title VII of the Civil 

Rights Act of 1968, as amended, and Chapter 760.23, Florida 

Statutes (2002). 

PRELIMINARY STATEMENT 

 On August 30, 2002, Petitioner, Carlos Gomez, filed a dual 

housing discrimination complaint with the Florida Commission on 

Human Relations (FCHR or Commission) and the United States 

Department of Housing and Urban Development alleging a violation 

of Title VII of the Civil Rights Act of 1968, as amended, by the 

Fair Housing Act of 1988, and Chapter 760.23, Florida Statutes 

(2002).  In his housing discrimination complaint, Petitioner 

alleged he was discriminated against based on his familial 

status and disability.  On February 7, 2003, Petitioner amended 

his housing discrimination complaint adding a retaliation claim 
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against his employer.  The Commission investigated the complaint 

filed by Petitioner. 

On January 7, 2005, the Commission issued a Notice of 

Determination: No Cause (Notice), and informed Petitioner of his 

right to request an administrative hearing by filing a Petition 

for Relief within 35 days of the date of the Notice and that 

failure to request an administrative hearing within 35 days of 

the date of the Notice would result in a dismissal of the 

administrative claim under Florida Civil Rights Act of 1992, 

Chapter 760, Florida Statutes (2002), pursuant to Section 

760.11, Florida Statutes (2002).  Petitioner timely filed his 

Petition for Relief on February 9, 2005. 

This cause was referred on February 15, 2005, to the 

Division of Administrative Hearing for assignment of an 

Administrative Law Judge to conduct all necessary proceedings 

required under the law and to submit recommended findings to the 

Commission.   

 On March 3, 2005, a Notice of Hearing scheduling the final 

hearing for May 4, 2005, was entered.  On April 7, 2005, Vestcor 

filed its Motion for Continuance and by Order of April 24, 2005, 

the continuance was granted rescheduling the final hearing for 

June 8, 2005. 

 At the final hearing, Petitioner testified on his own 

behalf and presented the testimony of one witness, Nilsa Delgado 
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f/k/a Nilsa Perez, and offered into evidence ten exhibits 

(Pet. A through J), one of which (Pet. J, a video tape) was not 

accepted into evidence. 

 Vestcor presented the testimony of three witnesses:  Kim 

Taylor, Brain Davies, and Genea Closs, all current and/or former 

employees of Vestcor.  Vestcor offered 23 exhibits (R-1 through 

R-23), and all were accepted in evidence. 

 Before taking sworn testimony, the parties were offered an 

opportunity to address all preliminary matters.  Vestcor raised 

three issues:  First, whether Petitioner had standing to claim 

discrimination based on familial status when Petitioner was 

never married, but only claimed to be married under common law.  

Second, whether Petitioner intended to go forward with his claim 

for discrimination based on disability.  And third, whether 

Petitioner would be permitted to present testimony and evidence 

regarding his claim for retaliation after he had given sworn 

testimony during his deposition that he did not intend to pursue 

his claim for retaliation.    

With respect to the common law marriage issue and after 

inquiry by the undersigned, it was determined Petitioner did not 

have standing to base a claim on his familial status.1/  However, 

Petitioner argued the familial status claim was based upon 

treatment of other employees who were married and that he should 
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be able to proceed.  In an abundance of caution, he was afforded 

the opportunity to present the familial status claim.   

 With respect to Petitioner's second claim based upon 

disability, Petitioner, after inquiry by the undersigned, 

acknowledged he was voluntarily abandoning his claim based upon 

disability. 

 With respect to Petitioner's claim of retaliation against 

Vestcor, after inquiry by the undersigned, it was determined that 

Vestcor had been put on notice of this claim with an opportunity 

to explore the basis thereof and, therefore, Petitioner could 

proceed on that claim.  This determination was made 

notwithstanding Petitioner's acknowledged relinquishment of this 

claim during his prior deposition by counsel for Vestcor.  In 

this administrative proceeding alleging discrimination, unduly 

strict application of procedural rules that result in a summary 

denial of Petitioner's disputed issue of material facts would be 

unjust and improper.   

 No transcript was filed.  Vestcor's Proposed Finding of 

Facts and Conclusions of Law was filed on June 21, 2005, and 

Petitioner's Proposed Findings of Facts and Conclusions of Law 

was filed on July 27, 2005.  Both documents have been considered 

in preparation of this Recommended Order. 

 References to chapters and sections are to Florida Statutes 

(2002) unless otherwise stated.  
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FINDINGS OF FACT 

 Based upon observation of the demeanor and candor of each 

witness while testifying, exhibits offered in support of and in 

opposition to the respective position of the parties received in 

evidence, stipulations of the parties, evidentiary rulings made 

pursuant to Section 120.57, Florida Statutes (2002), and the 

entire record compiled herein, the following relevant, material, 

and substantial facts are determined:   

 1.  Petitioner filed charges of housing discrimination 

against Vestcor with the Commission on August 30, 2002. 

 2.  Petitioner alleged that Vestcor discriminated against 

him based on his familial status and his June 28, 2002, 

termination was in retaliation for filing the charge of 

discrimination.  Vestcor denied the allegations and contended 

that Petitioner's termination was for cause.  Additionally, 

Vestcor maintained Petitioner relinquished his claim of 

retaliation before the final hearing; and under oath during his 

deposition, asserted he would not pursue a claim for retaliation.  

Petitioner was permitted to proffer evidence of retaliation 

because Vestcor terminated his employment. 

 3.  The Commission's Notice was issued on January 7, 2005. 

4.  The parties agree that Petitioner was hired by Vestcor 

on June 25, 2001, as a leasing consultant agent for Madalyn 

Landing Apartments located in Palm Bay, Florida.  Petitioner's 
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job responsibilities as a leasing consultant agent included 

showing the property, leasing the property (apartment units), and 

assisting with tenant relations by responding to concerns and 

questions, and preparing and following up on maintenance orders.  

Petitioner had access to keys to all apartments on site.  At the 

time of his hire, Petitioner was, as was all of Vestcor 

employees, given a copy of Vestcor's Employee Handbook.  This 

handbook is required reading for each employee for personal 

information and familiarity with company policies and procedures, 

to include the company requirement that each employee personally 

telephone and speak with his/her supervisor when the employee, 

for whatever reason, could not appear at work as scheduled, which 

is a basis and cause for termination.  

 5.  The parties agree that Vestcor's handbook, among other 

things, contains company policies regarding equal employment; 

prohibition against unlawful conduct and appropriate workplace 

conduct; procedures for handling employee problems and complaints 

associated with their employment; and procedures for reporting 

illness or absences from work, which include personal 

notification to supervisors, and not messages left on the 

answering service.  Failure to comply with employment reporting 

polices may result in progressive disciplinary action.  

 6.  The parties agree that employee benefits were also 

contained in the handbook.  One such employee benefit, at issue 
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in this proceeding, is the live-on-site benefit.  The live-on-

site benefit first requires eligible employees to complete a 

90-day orientation period, meet the rental criteria for a tax 

credit property, and be a full-time employee.  The eligible 

employee must pay all applicable security deposits and utility 

expenses for the live-on-site unit.  Rent-free, live-on-site 

benefits are available only to employees who occupy the positions 

of (1) site community managers, (2) maintenance supervisors, and 

(3) courtesy officers.  These individuals received a free 

two-bedroom, two-bathroom apartment at the apartment complex in 

which they work as part of their employment compensation package.  

The rent-free, live-on-site benefit is not available for 

Vestcor's leasing consultant agent employees, such as Petitioner. 

 7.  On or about July 3, 2001, Petitioner entered into a 

lease agreement with Vestcor to move into Apartment No. 202-24 

located at Madalyn Landing Apartments.  The lease agreement ended 

on January 31, 2002.  The lease agreement set forth terms that 

Petitioner was to receive a $50.00 monthly rental concession, 

which became effective on September 3, 2001.  Although he was 

eligible for the 25-percent monthly rental concession, to have 

given Petitioner the full 25 percent of his monthly rental cost 

would have over-qualified Petitioner based upon Madalyn Landing 

Apartment's tax credit property status.  Petitioner and Vestcor 

agreed he would receive a $50.00 monthly rental concession, 
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thereby qualifying him as a resident on the property.  Petitioner 

understood and accepted the fact that he did not qualify for 

rent-free, live-on-site benefits because of his employment status 

as a leasing consultant agent.  Petitioner understood and 

accepted Vestcor's $50.00 monthly rental concession because of 

his employment status as a leasing consultant agent.  The rental 

concession meant Petitioner's regular monthly rental would be 

reduced by $50.00 each month. 

 8.  On September 1, 2001, Henry Oliver was hired by Vestcor 

as a maintenance technician.  Maintenance technicians do not 

qualify for rent-free, live-on-site benefits.  At the time of his 

hire, Mr. Oliver did not live on site.  As with other employees, 

to become eligible for the standard 25-percent monthly rental 

concession benefits, Mr. Oliver was required to complete a 90-day 

orientation period, meet the rental criteria for a tax credit 

property, be a full-time employee, and pay all applicable 

security deposits and utility expenses for the unit.   

 9.  On November 13, 2001, Michael Gomez, the brother of 

Petitioner (Mr. Gomez), commenced his employment with Vestcor as 

a groundskeeper.  Groundskeepers did not meet the qualifications 

for rent-free, live-on-site benefits.  At the time of his hire, 

Mr. Gomez did not live on site.  As with other employees, to 

become eligible for the standard 25-percent monthly rental 

concession benefits, Mr. Gomez was required to complete a 90-day 
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orientation period, meet the rental criteria for a tax credit 

property, be a full-time employee, and pay all applicable 

security deposits and utility expenses for the unit.   

 10. On November 21, 2001, 81 days after his hire, 

Mr. Oliver commenced his lease application process to reside in 

Apartment No. 203-44 at Madalyn Landing Apartments.  Mr. Oliver's 

leasing consultant agent was Petitioner in this cause.  Like 

other eligible Vestcor employees and as a part of the lease 

application process, Mr. Oliver completed all required paperwork, 

which included, but not limited to, completing a credit check, 

employment verification, and income test to ensure that he was 

qualified to reside at Madalyn Landing Apartments. 

11. Fifteen days later, on November 28, 2001, Mr. Gomez 

commenced his lease application process to reside in Apartment 

No. 206-24 at Madalyn Landing Apartments.  As part of the leasing 

process, Mr. Gomez, as other eligible Vestcor employees who 

intend to reside on Vestcor property, completed all necessary 

paperwork including, but not limited to, a credit check and 

employment verification and income test to ensure he was 

qualified to reside at Madalyn Landing Apartments.  Included in 

the paperwork was a list of rental criteria requiring Mr. Gomez 

to execute a lease agreement to obligate himself to pay the 

required rent payment, consent to a credit check, pay an 

application fee and required security deposit, and agree not to 
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take possession of an apartment until all supporting paperwork 

was completed and approved.  Mr. Gomez's leasing consultant was 

Petitioner. 

12. On December 28, 2001, Petitioner signed a Notice to 

Vacate Apartment No. 206-24, effective February 1, 2002.  The 

Notice to Vacate was placed in Vestcor's office files.  

Petitioner's reasons for vacating his apartment stated he "needed 

a yard, garage, more space, a big family room, and some privacy."  

13. Thirty-four days later, February 1, 2002, Mr. Gomez 

moved into Apartment No. 206-24 at Madalyn Landing Apartments 

without the approval or knowledge of Vestcor management.  

14. On January 9, 2002, a "Corrective Action Notice" was 

placed in Petitioner's employee file by his supervisor, Genea 

Closs.  The notice cited two violations of Vestcor's policies and 

procedures.  Specifically, his supervisor noted Petitioner did 

not collect administration fees from two unidentified rental 

units, and he had taken an unidentified resident's rental check 

home with him, rather than directly to the office as required by 

policy.  As a direct result of those policy violations, Ms. Closs 

placed Petitioner on 180 days' probation and instructed him to 

re-read all Vestcor employees' handbook and manuals.  Petitioner 

acknowledged receiving and understanding the warning.  At the 

time she took the above action against Petitioner, there is no 

evidence that Ms. Closs had knowledge of Petitioner's past or 
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present efforts to gather statements and other information from 

Mr. Gomez and/or Mr. Oliver in anticipation and preparation for 

his subsequent filing of claims of discrimination against 

Vestcor.  

15. Also, on January 9, 2002, Petitioner was notified that 

his brother, Mr. Gomez, did not qualify to reside at Madalyn 

Landing Apartments because of insufficient credit.  Further, 

Petitioner was advised that should Mr. Gomez wish to continue 

with the application process, he would need a co-signer on his 

lease agreement or pay an additional security deposit.  Mr. Gomez 

produced an unidentified co-signer, who also completed a lease 

application.  On January 30, 2002, the lease application 

submitted by Mr. Gomez's co-signor was denied.  

16. As a result of the denial of Mr. Gomez's co-signor 

lease application, Vestcor did not approve Mr. Gomez's lease 

application.  When he was made aware that his co-signor's 

application was denied and of management's request for him to pay 

an additional security deposit, as was previously agreed, 

Mr. Gomez refused to pay the additional security deposit.  As a 

direct result of his refusal, his lease application was never 

approved, and he was not authorized by Vestcor to move into any 

Madalyn Landing's rental apartment units. 

17. At some unspecified time thereafter, Vestcor's 

management became aware that Mr. Gomez had moved into Apartment 
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No. 206-24, even though he was never approved or authorized to 

move into an on site apartment.  Vestcor's management ordered 

Mr. Gomez to remove his belongings from Apartment No. 206-24.  

Subsequent to the removal order, Mr. Gomez moved his belongings 

from Apartment No. 206-24 into Apartment No. 103-20.  Mr. Gomez's 

move into Apartment No. 103-20, as was his move into Apartment 

No. 206-04, was without approval and/or authorization from 

Vestcor's management.  Upon learning that his belonging had been 

placed in Apartment No. 103-20, Mr. Gomez was again instructed by 

management to remove his belongings.  After he failed and refused 

to move his belongings from Apartment No. 103-20, Vestcor's 

management entered the apartment and gathered and discarded 

Mr. Gomez's belongings.  As a leasing contract agent, Petitioner 

had access to keys to all vacant apartments.  His brother, 

Mr. Gomez, who was a groundskeeper, did not have access to keys 

to any apartment, save the one he occupied.  Any apartment 

occupied by Ms. Gomez after his Notice to Vacate Apartment 

No. 103-20 was without the knowledge or approval of Vestcor and 

in violation of Vestcor's policies and procedures.  Therefore, 

any period of apartment occupancy by Mr. Gomez was not 

discriminatory against Petitioner (rent-free and/or reduced 

rent), but was a direct violation of Vestcor's policies. 

18. On February 10, 2002, Mr. Oliver signed a one-year 

lease agreement with Vestcor.  Mr. Oliver's lease agreement 
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reflected a 25-percent employee rental concession.  Throughout 

Mr. Oliver's occupancy of Apartment No. 203-64 and pursuant to 

his lease agreement duration, Mr. Oliver's rental history 

reflected his monthly payment of $413.00.  There is no evidence 

that Mr. Oliver lived on site without paying rent or that Vestcor 

authorized or permitted Mr. Oliver to live on site without paying 

rent, as alleged by Petitioner. 

19. On June 2, 2002, Ms. Closs completed Petitioner's 

annual performance appraisal report.  Performance ratings range 

from a one -- below expectations, to a four -- exceeds 

expectations.  Petitioner received ratings in the categories 

appraised as follows:  Leasing skills -- 4; Administrative 

skills -- 2, with comments of improvement needed in paperwork, 

computer updating, and policy adherence; Marketing skills -- 4, 

with comments that Petitioner had a flair for finding the right 

markets; Community awareness -- 3, with no comment; 

Professionalism -- 2, with comments of improvement needed in 

paperwork reporting; Dependability -- 2, with comments of 

improvement needed in attendance; Interpersonal skills -- 3, with 

no comments; Judgment/Decision-making -- 3, with no comments; 

Quality of Work -- 2, with comments that work lacked accuracy; 

Initiative -- 4, with no comment; Customer service -- 3, with no 

comments; Team work -- 2, with comments of improvement needed in 

the area of resident confidence; Company loyalty -- 2, with 
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comments of improvement needed in adherence to company policy and 

procedures; and Training and development -- 3, with no comments.  

Petitioner's Overall rating was 2.5, with comments that there was 

"room for improvement." 

20. On June 27, 2002, while on 180 days' probation that 

began on January 9, 2002, Petitioner failed to report to work and 

failed to report his absence to his supervisor, Ms. Closs, by a 

person-to-person telephone call.  This conduct constituted a 

violation of Vestcor's policy requiring all its employees to 

personally contact their supervisor when late and/or absent from 

work and prohibited leaving messages on the community answering 

service machine.  

21. On June 28, 2002, Petitioner reported to work.  

Ms. Closs, his supervisor, informed Petitioner of his termination 

of employment with Vestcor for failure to report to work (i.e. 

job abandonment) and for probation violation, as he had been 

warned on January 9, 2002, what would happen should a policy 

violation re-occur.  It was after his June 28, 2002, termination 

that Petitioner began his personal investigation and gathering of 

information (i.e., interviews and statements from other Vestcor 

employees) in preparation to file this complaint. 

22. Considering the findings favorable to Petitioner, he 

failed to establish a prima facie case of retaliation by Vestcor, 

when they terminated his employment on June 28, 2002. 
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23. Considering the findings of record favorable to 

Petitioner, he failed to establish a prima facie case of housing 

and/or rental adjustment discrimination by Vestcor, based upon 

familial status of himself or any other employer. 

24. Petitioner failed to prove Vestcor knowingly and/or 

intentionally permitted, approved, or allowed either Mr. Gomez or 

Mr. Oliver to live on site without a completed and approved 

application followed by appropriate rent adjustments according to 

their employment status and keeping within the tax credit 

requirement, while requiring Vestcor employees with families (or 

different employment status) to pay a different monthly rent in 

violation of Title VII of the Civil Rights Act of 1968. 

25. Petitioner failed to prove his termination on June 28, 

2002, was in retaliation for his actions and conduct other than 

his personal violation, while on probation, of Vestcor's policies 

and procedures. 

CONCLUSIONS OF LAW 

 26. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsections 120.57(1) 

and 760.11(7), Florida Statutes (2004). 

 27. Just as the Fair Housing Act of 1988, 42 U.S.C. Section 

3604(b), makes it unlawful to discriminate against any person in 

terms, conditions, or privileges of sale, rental of a dwelling, 
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or in the provision of services of facilities in connection 

therewith because of race, color, religion, sex, familial status, 

or national origin, so does Subsection 760.23(2), Florida 

Statutes (2002).  

 28. Statutory construction in Florida recognizes that if a 

state law is patterned after a federal law on the same subject, 

the Florida law will be accorded the same construction as in the 

federal courts to the extent the construction is harmonious with 

the spirit of the Florida legislation.  O'Loughlin v. Pinchback, 

579 So. 2d 788, 790 (Fla. 1st DCA 1991), citing Kidd v. City of 

Jacksonville, 97 Fla. 297, 120 So. 556 (1929); Massie v. 

University of Florida, 570 So. 2d 963 (Fla. 1st DCA 1990); 

Holland v. Courtesy Corp., 563 So. 2d 787 (Fla. 1st DCA 1990). 

 29. To establish a prima facie case of discrimination based 

on familial status, Petitioner must establish, by a preponderance 

of the evidence, each of the following:  (1) he is a parent 

domiciled with an individual who has not attained the age of 18 

years; (2) he was qualified to receive rent-free benefits; and 

(3) despite his qualification, he was denied free rent because of 

his familial status.  See Martin v. Palm Beach Atlantic 

Association, 696 So. 2d 919 (Fla. 4th DCA 1997). 

 30. There is no credible evidence of record that Petitioner 

was qualified to receive free rent, that he was a parent 

domiciled with an individual not yet 18 years of age, or that he 
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was qualified to receive free rent.  Indeed, the evidence is to 

the contrary.  Petitioner, because of his employment position, 

was entitled, after the appropriate period of 180 days, to a 

standard reduction in his rent.  Petitioner was not employed in 

the position of a property manager, maintenance supervisor, or a 

courtesy officer, all of whom rent-free entitlement was a part of 

their respective compensation package.  Petitioner knowingly 

agreed to a $50.00 monthly rental deduction that he might qualify 

to live on Vestcor's tax credit property. 

31. As a leasing consultant and like other employees, 

Petitioner was entitled to a 25-percent monthly rental 

concession.  To have given him more would have over-qualified 

Petitioner and prevented his living on site at Madalyn Landing 

Apartments. 

32. To establish a prima facie case of retaliation under 

Title VII, Petitioner must establish by a preponderance of the 

evidence that he: (1) was engaged in a statutorily-protected 

activity; (2) suffered adverse employment action; and (3) the 

adverse employment action was causally related to the protected 

activity.  See Coutu v. Martin County Board of Commissioners, 

47 F.3d 1068, 1074 (11th Cir. 1995). 

33. An employee is protected from discrimination if (1) he 

has opposed any practice made an unlawful practice by this sub-

chapter (opposition clause), or (2) he has made a charge, 
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testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this subchapter 

(participation clause).  42 U.S.C. § 2000e-(3)a. 

34. Petitioner must establish that he was engaged in a 

statutorily-protected activity and must show that while doing so, 

he possessed a good faith reasonable belief that Vestcor was 

engaged in unlawful employment practice.  See Little v. United 

Tech., Carrier Transicold Div., 103 F.3d 956, 960 (11th Cir. 

1997), citing Rollins v. State of Fla. Dept. of Law Enforcement, 

868 F.2d 397 (11th Cir. 1989). 

35. In this proceeding, Petitioner was not qualified to 

receive a rent-free unit in Vestcor's apartment complex.  

Petitioner's ineligibility resulted from his employment position 

(i.e., leasing consultant) and not any other activity in which he 

engaged. 

36. In this proceeding, Petitioner was qualified to receive 

a 25-percent monthly rental concession; however, such a 

concession would have removed him from the tax credit status.  It 

was by Petitioner's agreement with his employer that he exchanged 

his 25-percent monthly rental concession to a flat $50.00 monthly 

rental reduction. 

37. Petitioner proffered no evidence that Vestcor, at any 

time pertinent to these proceedings, knowingly engaged in 

unlawful employment practice with Mr. Gomez, Mr. Oliver, or any 
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other employee either in their respective employment or the terms 

and conditions of their housing rental rate and accommodations. 

38. Petitioner proffered no evidence that Vestcor, at any 

time pertinent to these proceedings, knowingly engaged in 

unlawful discrimination and/or unlawful employment practice in 

the treatment of its married employees that was different from 

the treatment he received during his employment. 

39.  On June 27, 2002, while on 180 days' probation that 

began on January 9, 2002, Petitioner failed to report to work and 

failed to report his absence to his supervisor, Ms. Closs.  

Petitioner's termination on June 28, 2002, was for cause, after 

warning.   

40. Assuming arguendo that Petitioner erroneously believed 

that Vestcor provided rent-free apartments to Messrs. Oliver and 

Gomez and that Petitioner set about gathering statements from 

them regarding their apartment rental agreements with Vestcor for 

future use in litigation, Petitioner failed to produce evidence 

that Vestcor was actually aware that Petitioner was gathering 

statements at the time Vestcor terminated his employment on 

June 28, 2002.  Put differently, Petitioner failed to produce 

evidence to satisfy the "causal link," that his termination was 

taken in retaliation for his prior conduct (i.e., engaged in a 

statutorily-protected activity) of securing information to be 

used in future litigation.  See Goldsmith v. City of Atmore, 996 
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F.2d 1155, 1163 (11th Cir. 1993).  Petitioner has not established 

the third prong for establishing a prima facie case for 

retaliation.  

41. Petitioner produced no credible evidence of record that 

Vestcor's legitimate non-discriminatory reason for his 

termination, hereinabove found, is pretext. 

RECOMMENDATION 

Based on the foregoing, Findings of Fact and Conclusions of 

Law, it is  

 RECOMMENDED the Florida Commission on Human Rights enter a 

final order dismissing the Petition for Relief alleging 

discrimination filed by Petitioner, Carlos Gomez. 

DONE AND ENTERED this 29th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
FRED L. BUCKINE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of August, 2005. 

 
 
 



 22

ENDNOTE 
 

1/  Chapter 741.211, Florida Statutes (2002), provides that "[n]o 
common law marriage entered into after January 1, 1998, shall be 
valid, except that nothing contained in this section shall 
affect any marriage which, though otherwise defective, was 
entered into by the party asserting such marriage in good faith 
and in substantial compliance with this chapter."  See Gonzales-
Jimenez de Ruiz v. U.S., 378 F.3d 1229 (11th Cir. 2004). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MOHAMED DALHY, 
 
     Petitioner, 
 
vs. 
 
GRAND CYPRESS RESORT, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-2399 

  
RECOMMENDED ORDER 

 
Administrative Law Judge (ALJ) Daniel Manry conducted the 

formal hearing of this case on August 12, 2005, in Orlando, 

Florida, on behalf of the Division of Administrative Hearings 

(DOAH). 

APPEARANCES 

For Petitioner:  No appearance 

For Respondent:  Joanne B. Lambert, Esquire 
                 Jackson Lewis LLP 
                 390 North Orange Avenue, Suite 1285 
                 Post Office Box 3389 
                 Orlando, Florida  32802-3389 
 

STATEMENT OF THE ISSUE 

The issue presented is whether Respondent discriminated 

against Petitioner on the basis of his religion and national 

origin in violation of Section 760.10, Florida Statutes (2003). 



PRELIMINARY STATEMENT 

On June 1, 2005, the Florida Commission on Human Relations 

(Commission) notified Petitioner that the Commission had 

determined there was no reasonable cause to believe an unlawful 

employment practice had occurred.  Petitioner filed a Petition 

for Relief on June 15, 2005, and the Commission referred the 

matter to DOAH to conduct an administrative hearing.  At the 

hearing, Petitioner did not appear and did not present any 

evidence. 

Respondent submitted 24 exhibits for admission into 

evidence and called one witness to testify.  The identity of the 

exhibits and witness and the rulings regarding each are reported 

in the record of the hearing.  Neither party requested a 

transcript of the hearing, and neither party submitted a 

proposed recommended order.      

FINDINGS OF FACT

1.  No findings are made concerning the merits of the 

allegations of discrimination.  Petitioner did not appear and 

did not submit any evidence to support any findings of fact. 

2.  Petitioner received adequate notice of the formal 

hearing.  The ALJ issued a Notice of Hearing on July 19, 2005, 

notifying the parties of the time and place of the hearing 

conducted on August 12, 2005.  DOAH mailed the Notice of 

Hearing, by United States Postal Service (mailed), to Petitioner 
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at the address of record listed in the DOAH file as 10914 Mystic 

Circle, Apartment 204, Orlando, Florida 32836 (the address of 

record).  The Notice of Hearing was properly addressed, stamped, 

and mailed.  The U.S. Postal Service did not return the Notice 

of Hearing as undeliverable. 

3.  On July 5 and 19, 2005, DOAH mailed an Initial Order 

and Order of Pre-Hearing Instructions (Pre-hearing Order) to 

Petitioner.  The U.S. Postal Service did not return either order 

as undeliverable. 

4.  The address of record in the DOAH filed is the same 

address that Petitioner listed in the Charge of Discrimination 

and Petition for Relief filed with the Commission.  The 

Commission addressed the "Notice of Determination:  No Cause" to 

the same address as the address of record in the DOAH file.   

5.  Petitioner was employed by Respondent on the date of 

the hearing.  A representative of the personnel department for 

Respondent testified at the hearing (the witness).   

6.  Petitioner had requested and been granted annual leave 

for the day of the hearing and the day before the hearing.  On 

the date of hearing, Petitioner resided at the address of 

record.   

7.  At the request of the ALJ, the witness telephoned 

Petitioner from the hearing room at the telephone number listed 

in Respondent's personnel file.  The witness is the Director of 
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Personnel for Respondent, knows Petitioner personally, and has a 

longstanding employment relationship with Petitioner.   

8.  The witness spoke directly to Petitioner.  English is 

not the native language for Petitioner, but the witness had no 

difficulty communicating with Petitioner.   

9.  The witness informed Petitioner that the ALJ would 

recess the hearing and wait for Petitioner to appear at the 

hearing.  Petitioner refused to avail himself of the opportunity 

to appear at the hearing.  Petitioner claimed he was not 

prepared for the hearing and had not had adequate time to 

prepare for the hearing.   

10.  Petitioner had adequate time to prepare for the 

hearing.  The DOAH file shows the Commission referred this 

matter to DOAH by cover letter dated June 30, 2005.  DOAH 

received the referral on July 5, 2005, and issued an Initial 

Order on the same date.  On July 19, 2005, DOAH mailed the Pre-

hearing Order and Notice of Hearing to Petitioner. 

11.  When Petitioner received the Initial Order shortly 

after July 5, 2005, Petitioner knew, or should have known, of 

the need to begin preparing for the formal hearing.  The Initial 

Order requires the parties, inter alia, to estimate how long the 

formal hearing will take for both parties to present their 

evidence.   
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12.  Petitioner knew, or should have known, of his right to 

discovery and the need to complete discovery no later than five 

days before the date of the hearing.  The Summary of Procedures 

attached to the Initial Order provides, in relevant part: 

1.  Discovery may be undertaken in the 
manner provided in the Florida Rules of 
Civil Procedure and should be initiated 
immediately if desired.  Necessary subpoenas 
and Orders may be obtained through the 
assigned Judge.  Discovery must be completed 
5 days before the date of the final hearing 
unless an extension of time for good cause 
is granted.   
 

13.  Petitioner did not respond to the Initial Order.  

Respondent filed a unilateral response to the Initial Order with 

DOAH on July 12, 2005.  On the same date, Respondent served 

Petitioner with a copy of the unilateral response.   

14.  When Petitioner received the Prehearing Order shortly 

after July 19, 2005, Petitioner knew, or should have known, of 

the need to prepare for the formal hearing.  The Pre-hearing 

Order, dated July 19, 2005, provides, in relevant part: 

1.  No later than 15 days prior to the final 
hearing Petitioner and Respondent shall 
provide each other with a list of the names 
and addresses of those persons which that 
party intends to call as witnesses during 
the final hearing in this cause and shall 
provide to each other copies of the 
documents which that party intends to offer 
as exhibits during the final hearing.  
Failure to do so may result in the exclusion 
at the final hearing of witnesses or 
exhibits not previously disclosed. . . . 
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2.  No later than 12 days prior to the final 
hearing in this cause, the parties shall 
confer with each other to determine whether 
this cause can be amicably resolved. 
 

15.  Petitioner declined to participate in the discovery 

described in the Pre-hearing Order.  Respondent unilaterally 

filed its witness list with DOAH on August 1, 2005.  On the same 

date, Respondent served Petitioner with a copy of the witness 

list.      

16.  On August 10, 2005, at 2:45 p.m., Petitioner filed 

with DOAH, by facsimile, a hand-written request for continuance 

(motion for continuance).  The motion for continuance is written 

in English and signed by Petitioner; as were the Petition for 

Relief and Charge of Discrimination.  The motion requests a 

continuance, "[S]o I can get a lawyer, witnesses, and prepare 

myself for hearing."   

17.  The motion for hearing does not include a certificate 

of service or other indication that Petitioner served Respondent 

with a copy of the motion for continuance.  On its face, the 

motion is an ex-parte communication.   

18.  On August 10, 2005, an administrative secretary of 

DOAH telephoned counsel for Respondent to determine whether 

counsel had received a copy of the motion and whether Respondent 

objected to the motion for continuance.  Counsel had not 
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received the motion.  Upon hearing the motion read to counsel, 

counsel objected to the motion.   

19.  At the instruction of the ALJ, the administrative 

secretary telephoned Petitioner and spoke to a person who 

identified himself as the son of Petitioner.  The administrative 

secretary advised him that the ALJ had denied the motion for 

continuance and that Petitioner should attend the formal hearing 

on August 12, 2005.   

20.  On August 10, 2005, the ALJ also issued a written 

Order Denying Continuance that memorialized the ore tenus denial 

of the motion.  DOAH mailed the written order to Petitioner on 

the same date to the address of record.  The Order was properly 

addressed, stamped, and mailed.  

21.  Insufficient time to prepare for the formal hearing 

arguably is good cause for a continuance.  However, Petitioner 

knew, or should have known, that a motion for continuance for 

good cause must be filed no later than five days before the 

formal hearing.  The Initial Order received by Petitioner 

shortly after July 5, 2005, provides, in relevant part: 

4.  Rule 28-106.210, Florida Administrative 
Code, provides that requests for 
continuances must be made at least 5 days 
prior to the date of the hearing, except in 
cases of extreme emergency, and will be 
granted only by Order of the Judge for good 
cause shown. 
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22.  The applicable rule arguably required Petitioner to 

file the motion for continuance based on good cause no later 

than August 8, 2005, because August 7, 2005, was a Sunday.1  

However, Petitioner did not file the motion for continuance 

until August 10, 2005.   

23.  The applicable rule authorized the ALJ to grant a 

motion for continuance filed less than five days before the 

formal hearing, only on grounds that satisfy the test of extreme 

emergency.  Assuming arguendo that Petitioner had insufficient 

time to prepare for the formal hearing, that ground is not an 

extreme emergency.  Petitioner knew, or should have known, long 

before August 10, 2005, that he would be unable to prepare for 

the formal hearing in the 24 days between July 19 and August 12, 

2005.   

24.  Respondent had adequate time to prepare for the formal 

hearing.  Respondent produced seven witnesses at the formal 

hearing, including four current employees and three former 

employees.  Respondent also arranged for the attendance of a 

certified interpreter at the hearing.  Respondent prepared 24 

exhibits for admission into evidence.  The Commission arranged 

for a court reporter to record the hearing.  The ALJ traveled 

from Tallahassee to Orlando after instructing Petitioner, 

through the ALJ's administrative secretary, to attend the formal 

hearing.   
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25.  If the ALJ were to have exercised discretion by 

granting a continuance requested less than five days before the  

hearing in the absence of an extreme emergency, such an exercise 

of discretion would have been inconsistent with a valid existing 

rule.  A reviewing court would have been statutorily required to 

remand the case to DOAH for further proceedings consistent with 

the rule.  § 120.68(7)(e)2., Fla. Stat. (2005).  

CONCLUSIONS OF LAW 

26.  DOAH has jurisdiction over the parties and the subject 

matter of this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

(2005).  The parties received adequate notice of the formal 

hearing. 

27.  The Notice of Hearing mailed to the address of record 

for Petitioner, like the Initial Order and Pre-hearing Order, 

was properly addressed, stamped, and mailed and was not 

returned.  A Notice or Order properly addressed, stamped, and 

mailed is presumed to be received by the addressee if not 

returned.  Brown v. Giffen Industries, Inc., 281 So. 2d 897, 900 

(Fla. 1973).     

28.  There is no direct evidence of discrimination in this 

case.  In the absence of such evidence, discrimination must be 

shown by circumstantial evidence. 

29.  The burden of proof in discrimination cases involving 

circumstantial evidence is set forth in McDonnell Douglas Corp. 

 9



v. Green, 411 U.S. 792, 802-03 (1973).  Petitioner has the 

initial burden of establishing by a preponderance of the 

evidence a prima facie case of discrimination.  Failure to 

establish a prima facie case of discrimination ends the inquiry.  

See Ratliff v. State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA 

1996), aff'd, 679 So. 2d 1183 (Fla. 1996)(citing Arnold v. 

Burger Queen Systems, 509 So. 2d 958 (Fla. 2d DCA 1987)). 

30.  Petitioner did not establish a prima facie case of 

discrimination.  The inquiry is over. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief. 

DONE AND ENTERED this 1st day of September, 2005, in 

Tallahassee, Leon County, Florida. 

S                            
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of September, 2005. 

 
 

ENDNOTE 
 

1/  Respondent may argue that the rule required Petitioner to 
file the motion for continuance on August 5, 2005, a Friday, 
because the next business day was less than five days before the 
hearing.  The ALJ does not rule on that specific issue because it 
is unnecessary to do so under the facts in this case. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Mohamed Dalhy 
10914 Mystic Circle, Apartment 204 
Orlando, Florida  32836 
 
Joanne B. Lambert, Esquire 
Jackson Lewis LLP 
390 North Orange Avenue, Suite 1285 
Post Office Box 3389 
Orlando, Florida  32802-3389 
 
Diane E. Stanton, Esquire 
Jackson Lewis LLP 
Post Office Box 3389 
Orlando, Florida  32802-3389 
 
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CURTIS JEFFERSON, 
 
     Petitioner, 
 
vs. 
 
JIM WALTER HOMES, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1548 

  
RECOMMENDED ORDER 

 
Pursuant to Notice, this cause was heard by Linda M. Rigot, 

the assigned Administrative Law Judge of the Division of 

Administrative Hearings, on August 10, 2005, in Tallahassee, 

Florida. 

APPEARANCES 
 

     For Petitioner:  Curtis Jefferson, pro se
                  1603 Elberta Drive 
                  Tallahassee, Florida  32304 
 
     For Respondent:  William M. Furlow, II, Esquire 
                  Akerman Senterfitt 
                  106 East College Avenue, Suite 1200 
                  Tallahassee, Florida  32301 
 

STATEMENT OF THE ISSUE 
 

The issue presented is whether Respondent Jim Walter Homes 

and its affiliates engaged in an unlawful housing practice in 

their dealings with Petitioner Curtis Jefferson. 

 
 



PRELIMINARY STATEMENT 
 

 In January 2005 Petitioner Curtis Jefferson filed a 

complaint alleging that Jim Walter Homes had applied 

discriminatory terms and conditions and had failed to make 

reasonable accommodation as to Petitioner based upon 

Petitioner's race and handicap.  In February 2005 the Florida 

Commission on Human Relations issued its determination finding 

that there was no reasonable cause to believe that a 

discriminatory housing practice had occurred and dismissing 

Petitioner's complaint.  Thereafter, Petitioner filed his 

Petition for Relief, and this cause was transferred to the 

Division of Administrative Hearings to conduct an evidentiary 

proceeding. 

 At the final hearing Petitioner Curtis Jefferson testified 

on his own behalf, and James M. Knipe testified on behalf of 

Respondent Jim Walter Homes and that company's affiliates.  

Additionally, Petitioner's Exhibits numbered 1-16 and 

Respondent's Exhibits numbered 1-5 were admitted in evidence. 

 No transcript of the final hearing has been filed, and both 

parties waived their right to submit proposed recommended orders 

after the conclusion of the final hearing. 

FINDINGS OF FACT 
 

1.  Respondent Jim Walter Homes builds homes for people on 

lots those people already own, and its mortgage company Mid-
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State Homes, Inc., finances those homes.  Such was the 

arrangement between Petitioner and Respondent. 

2.  In October 1998 Petitioner, a black man, and his 

fiancée Jennifer Mitchell executed a promissory note and 

mortgage on the home built for them by Respondent.  That note 

and mortgage were subsequently sold to Mid-State Homes, Inc., 

and then to Mid-State Trust VIII. 

3.  Petitioner and his fiancée, who both owned the home, 

began making payments, but from the beginning, the payments were 

frequently late.  Respondent continued to work with Petitioner 

and his fiancée, preferring to receive the mortgage payments to 

foreclosing on the mortgage.   

4.  Petitioner and his fiancée also failed to pay property 

taxes and to maintain insurance on the home. 

5.  Petitioner and his fiancée failed to make the 

January 1, 2002, mortgage payment and did not make payments 

thereafter.  In April Mid-State Trust VIII sent a letter to 

Petitioner and his fiancée demanding that the mortgage payments 

and late charges be brought current so Petitioner and his 

fiancée could avoid the filing of a foreclosure action and the 

sale of their home.   

6.  Due to their failure to cure their default, Mid-State 

Trust VIII filed a foreclosure action against Petitioner and his 

fiancée on June 4, 2002.  A Final Judgment of Foreclosure on 
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Default was entered by the circuit court on November 13, 2002.  

The Final Judgment scheduled the home to be sold at public 

auction on December 13, 2002.   

7.  On December 12 Petitioner filed bankruptcy proceedings, 

which prevented the public sale of the home from taking place 

due to the automatic stay afforded by the bankruptcy laws.  

Petitioner's fiancée did not file bankruptcy proceedings. 

8.  A payment plan was approved by the United States 

bankruptcy judge whereby Petitioner would make payments to the 

trustee in bankruptcy for the mortgage payments in arrears and 

would make payments to Mid-State Trust VIII for the current and 

future mortgage payments.  Petitioner failed to comply with the 

payment plan ordered by the bankruptcy judge. 

9.  In December 2003 Mid-State Trust filed in the 

bankruptcy court a motion for relief from the automatic stay and 

filed an amended motion for relief in January 2004.  The amended 

motion alleged that Petitioner had failed to comply with the 

court-ordered payment plan, that Petitioner still had possession 

of the property, and that Petitioner had no equity in the home 

since the amount due Mid-State Trust for the mortgage, late 

charges, foreclosure costs and attorney's fees, and interest now 

exceeded the value of the property.  Mid-State asked to be 

allowed to go forward with the sale of the home.  On January 14,  
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2004, the United States bankruptcy judge dismissed Petitioner's 

bankruptcy proceeding.    

10.  On February 26, 2004, the home, which was still 

occupied by Petitioner and his fiancée, was sold at public 

auction.  Although Petitioner attempted to stop the sale again 

by filing a second bankruptcy petition, the sale occurred 

earlier in the day than the petition was filed.  The bankruptcy 

judge dismissed Petitioner's second petition.  Again, 

Petitioner's fiancée did not file for bankruptcy.   

11.  On June 18 a certificate of title was issued to the 

purchaser.  Petitioner still did not vacate the home which he 

and his fiancée no longer owned and on which he was making no 

mortgage payments and paying no rent. 

12.  On June 28, 2004, an Order for Issuance of a Writ of 

Possession was entered by the circuit court.  On June 30 a Writ 

of Possession was entered by the clerk of the circuit court 

commanding the sheriff to remove all persons from the property.   

13.  On July 2 the sheriff served the writ.  Still, 

Petitioner and his fiancée failed to vacate the home.  On July 

15 a representative of the purchaser arrived at the home and 

told Petitioner he had two hours to vacate or the sheriff would 

come and remove him and his possessions.  Still, Petitioner did 

not vacate until he was removed by the sheriff. 
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14.  No employee or agent of Respondent or its affiliates 

ever told Petitioner or in any way indicated that his mortgage 

payments would not be accepted because he was black or because 

of his disability. 

15.  Respondent has foreclosed against other similarly-

situated persons who have failed to make their mortgage 

payments.  

16.  Petitioner is unable to work as a truck driver due to 

his sleep apnea, diabetes, and hypertension. 

CONCLUSIONS OF LAW

17.  The Division of Administrative Hearings has 

jurisdiction over the subject matter hereof and the parties 

hereto.  §§ 120.569 and 120.57(1), Fla. Stat. 

18.  Petitioner's complaint was filed with the Florida 

Commission on Human Relations pursuant to Sections 760.20 

through 760.37, Florida Statutes, Florida's Fair Housing Act.  

Petitioner alleges that Respondent gave him discriminatory 

terms, conditions, privileges, or services and facilities; that 

Respondent failed to give Petitioner a reasonable accommodation; 

and that Respondent's acts were caused by Petitioner's race and 

handicap. 

19.  Petitioner has the burden of proving his allegations.  

§ 760.34(5), Fla. Stat.  Petitioner has failed to prove any of 

his allegations. 
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20.  The Fair Housing Act prohibits discriminating against 

persons, primarily in the sale or rental of housing, based upon 

their race or handicap.  Since Petitioner is black, he belongs 

to a class of persons the Act is designed to protect and meets 

the first prong of analysis on that basis.  Petitioner is not, 

however, protected by the Act as to his alleged handicap. 

21.  Section 760.22, Florida Statutes, contains definitions 

for the Act.  Subsection (7) requires that a person seeking the 

Act's protection on the basis of a handicap be a person who has: 

a physical or mental impairment which 
substantially limits one or more major life 
activities, or he or she has a record of 
having, or is regarded as having, such 
physical or mental impairment. . . . 
 

The only evidence in this record as to Petitioner having a 

handicap suggests that he uses some type of assistive device for 

breathing while he sleeps at night.  The Act, however, requires 

an impairment which substantially limits a major life activity.  

The medical evidence offered by Petitioner notes only that he 

cannot work in his area of expertise, i.e., being a truck 

driver.  Accordingly, Petitioner has failed to prove that he has 

an impairment, or is regarded as having an impairment, which is 

covered by the Act since being a truck driver is not a major 

life activity. 

 22.  Section 760.23, Florida Statutes, sets forth the Act's 

prohibited practices.  The Act forbids refusing to sell or rent, 
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Subsection (1), discriminating in the terms or conditions of 

sale or rental or in the provision of services or facilities, 

Subsection (2), advertising preferences, Subsection (3), 

representing that a dwelling is not available, Subsection (4), 

representing the demographics of a neighborhood, Subsection (5), 

and discriminating against familial status, Subsection (6). 

Subsection (10) relates to multi-family dwellings.  Subsections 

(7) and (8) relate to discrimination due to a handicap and 

Subsection (9) requires physical modifications and reasonable 

accommodations when necessary due to a handicap.  Facially, none 

of these subsections apply to Petitioner, a man who mortgaged a 

house and ceased making his mortgage payments. 

 23.  Petitioner offered no evidence that he was given terms 

or conditions less favorable or different from other persons, 

either similarly-situated or not, belonging to Petitioner's race 

or not.  He simply makes the assertion that the foreclosure and 

eviction proceedings must have been due to his race or handicap. 

 24.  The only evidence that Petitioner offered that 

Respondent had failed to make reasonable accommodation appears 

to be his desire that Respondent contact him and arrange to give 

him a new mortgage and/or his desire that Respondent let him 

continue to occupy the home.  Providing someone with free 

housing is not the type of accommodation contemplated by the 

Act.  Further, the need to make reasonable accommodation relates 
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to making housing physically accessible to persons with 

handicaps, and Petitioner failed to prove that he has a handicap 

cognizable under the Act.   

 25.  The foreclosure action filed by Respondent resulted in 

a judicial determination that Petitioner was in default under 

his contractual obligations and that the home should be sold at 

public auction.  Petitioner's failure to vacate the premises 

which he no longer owned required Respondent to obtain another 

order from the circuit court commanding the sheriff to remove 

Respondent.  Thus, Respondent's actions in this matter were 

pursuant to orders issued by the court.  On the other hand, 

Petitioner's continued occupancy of the home from February 26, 

2004, when he knew it had been sold, to July 15, when he was 

physically evicted, essentially made him a trespasser. 

 26.  It is understandable that Petitioner was embarrassed 

by his eviction.  However, that embarrassment was caused by 

Petitioner's own actions, not Respondent's actions.  Further, 

since there is an absence of evidence that Respondent treated 

Petitioner unfairly in any way, then, a fortiori, there is an 

absence of evidence that Respondent was motivated by 

Petitioner's race or perceived handicap.  Rather, the evidence 

is overwhelming that Respondent's actions were all dictated by 

creditable and valid business reasons.            
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RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered finding that 

Respondent did not violate the Fair Housing Act and dismissing 

Petitioner's Petition for Relief filed in this cause. 

DONE AND ENTERED this 1st day of September, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                       

LINDA M. RIGOT 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of September, 2005. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Curtis Jefferson 
1603 Elberta Drive 
Tallahassee, Florida  32304 
 
William M. Furlow, III, Esquire 
Akerman Senterfitt 
106 East College Avenue, Suite 1200 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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