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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TYRONE WHITE, 
 
     Petitioner, 
 
vs. 
 
ROAD MART, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1280 

   
AMENDED RECOMMENDED ORDER  

This matter is before the Division of Administrative 

Hearings on an Order Remanding Petition for Relief from an 

Unlawful Employment Practice dated June 15, 2005 (Remand). 

The parties were provided opportunity to confer with their 

clients and on or about August 12, 2005, verbally advised that 

their clients took no position on the Remand. 

Upon consideration, the Recommended Order dated and 

rendered April 1, 2005, is amended, nunc pro tunc, in accordance 

with the Florida Commission on Human Relations' (the Commission) 

request that the undersigned clarify the legal analysis 

employed, as follows: 

APPEARANCES 

     For Petitioner:  Marva A. Davis, Esquire 
                      Marva A. Davis, P.A. 
                      121 South Madison Street 
                      Post Office Drawer 551 
                      Quincy, Florida  32353-0551 
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     For Respondent:  Robert E. Larkin, III, Esquire 
                      Allen, Norton & Blue, P.A. 
                      906 North Monroe Street, Suite 100 
                      Tallahassee, Florida  32303 
 

STATEMENT OF THE ISSUE 

Whether Respondent terminated Petitioner's employment on 

account of his race in violation of Florida law. 

PRELIMINARY STATEMENT 

By Petition for Relief dated April 9, 2004, Petitioner 

alleged he had been disciplined and terminated from employment 

in violation of Chapter 760, Florida Statutes, popularly known 

as the Florida Civil Rights Act (FCRA).  The FCRA prohibits 

discrimination against an individual on the basis of, among 

other things, race. 

The identity of witnesses and exhibits, and attendant 

stipulations and rulings are contained in the two-volume 

transcript of the proceedings, which was filed on February 21, 

2005.  The parties timely submitted Proposed Recommended Orders, 

which have been carefully considered. 

References to statutes are to the Florida Statutes (2004). 

FINDINGS OF FACT 

1.  Respondent, Road Mart, Incorporated, (Respondent or 

Road Mart) is a family-owned and operated tire sales and service 

company.  Respondent is an employer within the meaning of 

Section 760.02(7), Florida Statutes.   
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2.  Road Mart operates stores in North Florida and 

neighboring states, including the store at which all events 

relevant to this case occurred. 

3.  Petitioner, Tyrone White (Petitioner or White), is an 

African-American male.  White was employed by Road Mart at one 

of its Florida stores at all times material to this case.  White 

held positions of trust from May 24, 1999, when he commenced 

employment, until October 1, 2001, when he was terminated. 

4.  Sometime in 1999, White was offered a promotion to 

store manager.  White declined the position because it would 

have required him to make other arrangements for his child's 

transportation.   

5.  A Caucasian male employee was thereafter offered the 

promotion which White had refused.  In due course, White was 

offered a promotion which he was in a position to accept. 

6.  On May 8, 2001, Respondent imposed written discipline 

upon Petitioner in a disciplinary report which cited three 

separate violations of company policy.  In particular, 

Petitioner charged merchandise to a customer's account without 

having an approved credit application on file; left work for a 

half-day without prior supervisor approval; and failed to take 

adequate measures to collect past due accounts assigned to him 

for follow-up.1 



 4

7.  On August 31, 2001, Petitioner was reprimanded for not 

completing daily duties. 

8.  Petitioner responded to this disciplinary action by 

directing Respondent’s attention to a Caucasian male who was, 

similarly, failing to complete daily duties.  Prior to 

Petitioner’s complaint, Respondent was unaware of this 

individual’s violation of company policy with respect to 

completion of daily duties. 

9.  Upon investigation, Respondent determined that the 

individual about whom Petitioner complained had in fact failed 

to complete daily duties, a fact of which Respondent previously 

had been unaware.  Immediately, Respondent took appropriate 

disciplinary action against the Caucasian male employee. 

10.  On September 18, 2001, Petitioner received two 

additional written reprimands.  The first concerned merchandise 

that Petitioner had placed "on quote" and removed from the store 

to show a customer.  "On quote" is a term used at Road Mart to 

indicate that particular merchandise or services are to be made 

available to the customer at the "on quote" price for a 

reasonable length of time.  "On quote” prices are to be 

reflected in the company computer under the customer's name.  

Merchandise held “on quote” is not to be removed from the store 

unless it is paid in full and documented in accordance with Road 

Mart's procedures for documenting specific transactions.  Road 
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Mart reasonably requires that this policy be followed unless 

other arrangements acceptable to management are made in advance. 

11.  After receiving the reprimand, Petitioner billed the 

parts under his own account, at the employee discount price of 

Road Mart's cost, plus ten percent.  Road Mart policy limits the 

use of the employee discount to bona fide employee purchases.  

The employee discount is a significant savings over the retail 

price charged to the public at large. 

12.  The second reprimand was given because Road Mart 

learned that White had, approximately six weeks earlier, 

purchased parts from a Road Mart supplier at Road Mart’s cost to 

be used on White’s personal vehicle.  White failed to re-bill 

these charges to his personal account, contrary to company 

policy.   

13.  Road Mart reasonably viewed this conduct as dishonest 

and could have terminated him for this violation, but elected 

not to. 

14.  With respect to Petitioner’s violation of company 

policy as regards the use of the “on quote” process, employee 

discount usage, and purchasing parts at cost from Respondent’s 

dealers for personal use, Petitioner failed to identify any 

similarly situated individual outside the protected class who 

was treated more favorably with respect to the enforcement of 

company policy regarding such rules. 
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15.  Petitioner offered no persuasive evidence that the 

September 18, 2001, reprimands were rendered with any 

discriminatory intent or impact.  To the contrary, all of the 

persuasive evidence, much of it provided by White himself, 

established that the September 18, 2001, reprimands were not 

pretextual, but rather in furtherance of Respondent's desire to 

require all employees to adhere to company policy, particularly 

policies designed to prevent theft. 

16.  In addition, White offered no credible or persuasive 

evidence that any similarly situated individual outside the 

protected class was treated more favorably with reference to any 

of the company policies addressed in the September 18, 2001, 

reprimands. 

17.  On September 30, 2001, White committed multiple 

violations of company policy which resulted in his termination 

of employment. 

18.  Unbeknownst to any Road Mart employee, and without 

authority to do so, White arranged to meet an individual he 

described as an “associate,” one Robert Newkirk, on 

September 30, 2001, at the Road Mart store. 

19.  That date fell on a Sunday, a day when Road Mart is 

closed to the public.  Trusted employees, such as White was at 

the time, have access to the store to serve the emergency needs 

of customers.  However, as White knew at all material times, 
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such access is only to be exercised under circumstances which 

did not exist here, and in accordance with specific procedures 

which White failed to follow. 

20.  White entered the store using another employee's 

security code number to de-activate the alarm system.  Employees 

with a valid reason to access the store when it is closed are 

required to use their own security code. 

21.  White, by his own admission, met Newkirk at the store 

for the purpose of installing two deluxe tires on Newkirk's 

Lexus GS300. 

22.  Previously, Road Mart had sold a pair of these tires, 

known as Toyo Proxy 200s, to Newkirk, and on September 30, 2001, 

Newkirk wanted the mates installed on his car. 

23.  At least one Toyo Proxy 200 tire was on display in the 

Road Mart showroom until September 29, 2001, when the store was 

closed for the balance of the weekend.  At that time, this tire 

and all other showroom inventory were placed in the store's 

warehouse for the weekend. 

24.  White installed the display tire and one other on 

Newkirk's Lexus. 

25.  Road Mart renders a separate charge to customers who 

receive such after-hours service.  In addition, Road Mart 

imposes upon all customers a charge for the installation and 

balancing of tires, as well as for disposing of the old tires.  
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Each of these charges should have been billed to Newkirk and 

collected when the service was performed, absent other 

arrangements with White's supervisors.  White did none of these 

things. 

26.  Newkirk paid White a portion of the retail value of 

the second pair of tires, in cash.  White never informed anyone 

of this transaction, but, instead, pocketed Newkirk's money. 

27.  As previously noted, company policy reasonably 

requires that merchandise and services be paid for in full, and 

documented in the company computer, unless other arrangements 

acceptable to the owners are made, before merchandise leaves the 

property and/or services are performed.  Apart from protecting 

the company against theft, the policy is essential for the legal 

and financial protection of buyer and seller.  

28.  In this case, documenting the sale of the tires to 

Newkirk would have obliged the manufacturer to honor warranties 

in the event the tires proved defective.  Additionally, Road 

Mart's insurer would have been obligated to provide coverage if 

White had installed the tires in a negligent manner, resulting 

in injury to Newkirk or other parties. 

29.  Moreover, by giving Newkirk the tires without 

documenting what had been paid, the balance due, and what 

arrangements had been made with Newkirk to pay the balance, 



 9

Newkirk was in a position to claim he had paid in full, which he 

had not. 

30.  White's activities on September 30, 2001, violated 

company policy, placed his employer in legal and financial 

jeopardy, and, standing alone, warranted termination. 

31.  When the store opened for regularly scheduled business 

on Monday, October 1, 2001, White's co-workers almost 

immediately noticed that the display Toyo Proxy 200 was missing 

and began to search for it.  White, who arrived at work shortly 

after the store opened, was aware that his co-workers were 

seeking the missing tires, but said nothing. 

32.  Mid-morning, White registered the tires in the store 

computer, placing them “on quote,” in his name, at his employee 

discount.  

33.  Apart from the fundamental dishonesty of attempting to 

rewrite the history of this transaction as his colleagues were 

expending efforts to locate Respondent's missing tires, White 

violated company policy by placing the tires “on quote” in his 

own name and on his own authority.  As previously noted, White 

was not at liberty to extend the employee discount to Newkirk or 

anyone else. 

34.  Later that morning, White entered the tires into the 

computer as a sale to himself at the employee discount rate.  
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35.  By the end of the morning, Road Mart's management had 

uncovered most of the details regarding White's unauthorized and 

improper activities of the previous 24 hours.  Management 

confronted White with the results of its investigation, and 

terminated his employment. 

36.  Petitioner’s October 1, 2001, termination was based 

entirely upon his multiple violations of company policy in the 

24 hours preceding his termination.  Petitioner failed to 

identify any similarly-situated individual outside the protected 

class who was treated more favorably with respect to the 

enforcement of company policy regarding requirements that sales 

be timely and properly documented. 

CONCLUSIONS OF LAW 

37.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Sections 120.57(1), 120.569, and Chapter 760, 

Florida Statutes. 

38.  Section 760.10, Florida Statutes, prohibits 

discrimination against any individual with respect to 

compensation, terms, conditions, or privileges of employment 

because of the individual's race or gender.  See § 760.10(1), 

Fla. Stat.  

39.  As a condition precedent to bringing any civil cause 

of action under Chapter 760 an aggrieved person must file a 
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complaint with the Commission within 365 days of the alleged 

violation.  See § 760.11(1), Fla. Stat. 

40.  Petitioner filed his Charge of Discrimination with the 

Commission on May 21, 2002.  Thus, any complaint of 

discrimination grounded in the promotion which Petitioner 

refused in 1991 and/or the imposition of discipline on May 8, 

2001, is time barred and must be dismissed as a matter of law.  

See Greene v. Seminole Electric Cooperative, Inc., 701 So. 2d 

646, 648 (Fla. 5th DCA 1997).   

41.  Florida courts have determined that federal case law 

applies to claims arising under Florida’s Civil Rights Act, and 

as such, the United States Supreme Court’s model for employment 

discrimination cases set forth in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), 

applies to claims arising under Section 760.10, Florida 

Statutes.  See Florida Department of Community Affairs v. Bryant 

586 So. 2d 1205 (Fla. 1st DCA 1991). 

42.  Under the McDonnell Douglas analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination. 

43.  To establish a prima facie case of racial 

discrimination based on disparate treatment, Petitioner must 

show:  (a) he belongs to a racial minority; (b) he was subjected 
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to an adverse employment action; (c) he was qualified for his 

position; and (d) Respondent treated similarly-situated 

employees outside the protected class more favorably.  See 

Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997).  

44.  If the prima facie case is established, the burden 

shifts to Respondent, as the employer, to rebut this preliminary 

showing by producing evidence that the adverse action was taken 

for some legitimate, non-discriminatory reason.  If the employer 

rebuts the prima facie case, the burden shifts back to 

Petitioner to show by a preponderance of evidence that 

Respondent’s offered reasons for its adverse employment decision 

were pretextual.  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

45.  Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

46.  Petitioner established that he is a member of a 

protected group, African-American.  Petitioner also established 

that he was subject to adverse employment action in that he was 

terminated from his job.  Finally, Petitioner established that 

he was qualified to do his job. 

47.  However, Petitioner presented no evidence that his 

race played any role in his termination.  No other similarly-

situated employee; i.e., an employee outside the protected 

class, was treated more favorably by management with respect to 
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any disciplinary issue.  Having failed to establish this 

element, Petitioner has not established a prima facie case of 

employment discrimination. 

48.  Even if Petitioner had set forth a prima facie case, 

Respondent presented evidence of legitimate, non-discriminatory 

reasons for terminating Petitioner, thereby rebutting any 

presumption of race discrimination.  The undisputed evidence 

presented by Respondent established that Petitioner was 

terminated for multiple failures to follow company policy on 

September 30, 2001, and October 1, 2001, with respect to 

handling after-hours transactions. 

49.  Petitioner failed to prove that Respondent’s reasons 

for terminating him were pretextual. 

RECOMMENDATION 

Upon the Findings of Fact and Conclusions of Law it is 

RECOMMENDED that the Florida Commission on Human Relations enter 

a final order denying all claims and dismissing the Petition for 

Relief. 
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DONE AND ENTERED this 22nd day of August 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
 
FLORENCE SNYDER RIVAS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of August 2005. 

 
 

ENDNOTE 
 

1/  Claims under Chapter 760 relating to the promotion 
Petitioner declined in 1999 or to the May 8, 2001, discipline 
are time-barred, because they were made more than 365 days after 
the discriminatory conduct alleged with reference to these 
events.  In addition, White offered no credible or persuasive 
evidence that any similarly situated individual outside the 
protected class was treated more favorably with reference to 
promotions, nor to the discipline, for violating any of the 
three company policies addressed in the May 8, 2001, written 
disciplinary report. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Marva A. Davis, Esquire 
Marva A. Davis, P.A. 
121 South Madison Street 
Post Office Drawer 551 
Quincy, Florida  32353-0551 
 
Robert E. Larkin, III, Esquire 
Allen, Norton & Blue, P.A. 
906 North Monroe Street, Suite 100 
Tallahassee, Florida  32303 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ELIGIO ORELLANA, 
 
     Petitioner, 
 
vs. 
 
PREMIUM WATERS, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0032 

   
RECOMMENDED ORDER OF DISMISSAL 

 
     This cause comes on for consideration without an 

evidentiary hearing for the reasons set out below. 

STATEMENT OF THE ISSUE 

     Whether this cause is barred by a release of all claims. 

FINDINGS OF FACTS 
 
     1.  Petitioner filed a Charge of Discrimination with the 

Florida Commission On Human Relations (FCHR) on or about 

December 13, 2003, based upon "race" and "national origin."   

The charge alleges that the employer removed Petitioner from 

working on a machine with which Petitioner had been familiar for 

eight years and assigned him to a machine for which he had not 

been trained, while the old machine was assigned to "a white 

person who has been working for less than one year."  The 

original Charge did not contain allegations of lost seniority, 

pay, benefits, or of unlawful termination. 
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     2.  On or about December 6, 2004, the FCHR entered its 

"Determination:  No Cause," and notified the parties.   

     3.  On December 27, 2004, Petitioner filed his Petition for 

Relief, which alleged that the employer constantly assigned 

Petitioner to very "mterse" [sic.] jobs because the employer 

wanted Petitioner to leave, and the employer was "neglecting and 

careless to my needs."  The Petition contains no specific 

allegation of constructive termination, i.e., that Petitioner  

was somehow forced into leaving Respondent's employ.   

     4.  The case was referred to the Division of Administrative 

Hearings (DOAH) on or about January 5, 2005. 

     5.  On or about January 18, 2005, Respondent responded to 

the Division's Initial Order by providing potential hearing 

dates.  Petitioner filed no response. 

     6.  On January 28, 2005, a Notice of Hearing for April 4, 

2005, was entered and mailed. 

     7.  On March 1, 2005, Respondent filed a Motion for Summary 

Final Order, together with supporting documentation including an 

affidavit of Joseph W. Standley, the attorney who had 

represented the Respondent Employer in Petitioner's workers' 

compensation claim against the employer. 

     8.  Petitioner did not timely respond in writing to 

Respondent's Motion, as he is permitted to do by Florida 

Administrative Code Rule 28-106.204.  Therefore, the undersigned 
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was at liberty to rule upon the pending Motion without a 

hearing. 

     9.  Furthermore, pursuant to Chapter 120, Florida Statutes, 

the pending Motion may be treated as a Motion for a Recommended 

Order of Dismissal. 

     10.  However, it was clear to the undersigned that oral 

argument or further memoranda on the pending Motion would be 

helpful, due to specific provisions of Chapter 440, Florida 

Statutes, The Florida Workers' Compensation Act, and the 

Administrative Code Rules promulgated thereunder. 

     11.  So, in an abundance of caution, the following 

provisions were contained in the Order entered March 21, 2005: 

1.  The disputed-fact hearing now scheduled 
for April 4, 2005, is hereby cancelled. 
 
2.  Petitioner Eligio Orellana is hereby 
granted to and until April 4, 2005, in which 
to either (a) file a written response in 
opposition to the Motion or (b) telephone 
the secretary to the undersigned at the 
number below to schedule oral argument by 
telephone. 
 
3.  In the event Petitioner avails himself 
of neither option above, the Motion will be 
considered sua sponte. 
 

     12.  Petitioner requested of the secretary to the 

undersigned that oral argument by telephone be scheduled. 

     13.  Arrangements were made for a telephonic conference 

with both parties. 
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     14.  However, Petitioner did not appear and participate in 

the pre-arranged telephonic conference call, so another Order 

was entered on April 15, 2005.  That Order provided as follows: 

     This cause came on for oral argument of 
Respondent's Motion for Summary Final Order 
by a telephonic conference on April 13, 
2005. 
 
     Despite Petitioner's request for this 
opportunity, which request was made late, 
pursuant to the Order entered March 21, 
2005, and despite Petitioner agreeing to 
that date and time for the conference call, 
Petitioner did not appear by telephone. 
 
     Therefore, Respondent was permitted to 
argue the pending Motion, which will be 
treated as a motion for a recommended order 
of dismissal. 
 
     The undersigned having heard 
Respondent's argument, the parties are 
granted 15 days from date of this Order in 
which to state, in writing, filed with the 
Division of Administrative Hearings, their 
respective positions with regard to the 
pending Motion, specifically addressing the 
effect, if any, of Rule 4.143, Florida 
Workers' Compensation Rules and its 
successor, Florida Administrative Code Rule 
60Q-6.123(1)(c). 
 
     Copies of these rules are attached and 
incorporated herein as Exhibit "A." 
 

     15.  Respondent addressed the issues raised by the Petition 

for Relief, the pending Motion, and the foregoing Order, by 

timely filing further written argument and exhibits.   

     16.  Once again, Petitioner filed a paper but it failed to 

address the issues. 
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     17.  On July 22, 2005, another Order to clarify facts and 

law was entered, providing Petitioner a last opportunity to be 

heard.  That Order provided: 

     Petitioner did not file a response in 
writing to Respondent's Motion for Summary 
Final Order as permitted by Florida 
Administrative Code Rule 28-106.204, and did 
not appear by telephone on April 13, 2005, 
when oral argument was scheduled for his 
benefit. 
 
     Petitioner did file an explanation, of 
sorts, as to why he did not appear for the 
April 13, 2005, conference call, but that 
explanation did not address the Order 
entered herein on April 15, 2005, which 
Order allowed Petitioner to send the 
undersigned a written argument demonstrating 
his opposition to the pending Motion. 
 
     Respondent responded in writing to the 
April 15, 2005 Order, as permitted.  On its 
face, that material sets forth good cause 
why this case should be dismissed, the 
reason being that Petitioner entered into a 
full and complete release of Respondent 
while fully advised by an attorney. 
 
     Florida Administrative Code Rule 60Y-
5.006, authorizes dismissal of 
discrimination complaints on several 
grounds, including "(2) The complaint has 
been resolved by negotiated settlement 
pursuant to subsection 60Y-5.003(10), 
F.A.C." 
 
     However, in an abundance of caution, it 
is 
 
ORDERED: 
 
     Petitioner shall show cause, in 
writing, filed with the Division of 
Administrative Hearings, at the address 
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below the signature line of this document 
why this cause should not be dismissed.  
Specifically, Petitioner is permitted to 
send a written response (1) stating why any 
factual allegation contained in any of 
Respondent's previously filed materials is 
not true and correct; (2) giving any reason 
the Confidential Release and Settlement 
Agreement and Petitioner's Affidavit 
provided by Respondent should not be 
presumed valid; and (3) stating any reason 
this cause should not be dismissed for the 
reasons put forth by Respondent. 
 
     In order to be considered, Petitioner's 
Response must be filed at the address below 
not later than August 10, 2005. 
 

     18.  On July 28, 2005, Petitioner filed a letter-response 

dated July 25, 2005, asking to speak to the undersigned and 

requesting that the case "stay alive" and move forward.  

Petitioner's letter-response disputed no facts or law asserted 

by Respondent.   

     19.  Accordingly, all the facts and documents presented by 

Respondent are presumed valid, and Respondent's pending Motion 

may be treated as a motion for recommended order of dismissal, 

to be determined upon the pleadings, without further evidence.   

     20.  On February 7, 2005, in a workers' compensation claim 

by Petitioner against Respondent Employer and the Employer's 

insurance carrier, Petitioner signed two settlement agreements. 

     21.  One settlement agreement complied with the 

requirements of Chapter 440, Florida Statutes, with regard to 

specific issues cognizable under the Florida Workers' 
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Compensation Act and was entitled "Joint Stipulation for 

Settlement under Florida Statutes Sections 440.20(11)(c), (d) 

and (e) (2001)." 

     22.  The other settlement agreement, entitled "Confidential 

Release and Settlement Agreement" was more general and provided 

in pertinent part: 

1.  Payment to Employee.  The 
Employer/Carrier shall pay Employee the lump 
sum of $500.00 within fourteen (14) business 
days after Employee executes this Agreement 
and the Employee's withdrawal of the charge 
of discrimination, if any, which may be 
pending and is accepted and acted upon by 
the EEOC and the JEOC through an 
administrative dismissal of the charge or 
within fourteen (14) days of the approval of 
the Motion for Approval of Attorney's Fees, 
whichever is later.  This settlement is 
being entered into simultaneously with a 
settlement of the workers' compensation 
claim and the consideration outlined above 
is provided for therein. 
 
2.  [R]eleases and discharges the Employer 
[Premium Waters, Inc.] and Carrier, and any 
affiliated and related companies, and their 
attorneys, officers, directors, 
shareholders, agents, and employees of any 
of them, from all claims, actions demands, 
rights and causes of action (including any 
right to demand or receive attorney's fees) 
whether known or unknown by the Employee, 
that the Employee may have arising out of, 
based on, or relating directly or indirectly 
to, the Employee's employment with the 
Employer or the termination of that 
employment, the accident dated 06/25/03, and 
any events occurring during such employment 
or thereafter until the date of this 
Agreement.  This release and waiver 
includes, but is not limited to, a release 
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of any claims, actions, demands, rights or 
causes of action the employee may have under 
any federal, state, or local laws or 
regulations currently in effect and/or 
applicable to Employee, including, but not 
limited to Title VII of the Civil Rights Act 
of 1964, the Age Discrimination in 
Employment Act of 1967, Section 1981 of the 
Civil Rights Act, the Civil Rights Act of 
1991, the Americans with Disabilities Act of 
1990, the Family and Medical Leave Act of 
1991, the National Labor Relations Act, 
Chapter 440 of the Florida Statutes, 
Chapters 448 and 760 of the Florida 
Statutes, the Equal Pay Act, Fair Labor ad 
[sic] Standards Act, the Civil Rights Act of 
1871, as amended (42 U.S.C. Section 1983 and 
1985), and any other statutory or common law 
claims including, without limitation claims 
for negligence, gross negligence, wrongful 
discharge and/or retaliation under state or 
federal law, including but not limited to, 
Fla. Stat. 440.205, and all claims of any 
nature which were raised or could have been 
raised in any charge, arising out of the 
injuries, accident, and employment which are 
the subject of this settlement, in which the 
Employee now has, has had, or might ever 
have against the Employer or Servicing 
Agent, or any of its or their officers, 
agents, servants, employees, attorneys, 
directors, successors, predecessors, 
assigns, or any other person or entity so 
connected or related to the Employer or 
Servicing Agent, without any limitation 
thereof or thereon in the event the United 
States government or any of its entities or 
administrative bodies makes any claim 
against the Employer, its Servicing Agent, 
and/or its insurance Carrier, for 
reimbursement of any medical expenses 
incurred, or that may be incurred in the 
future as a result of the workers' 
compensation accident of 06/25/03, the 
Employee agrees to indemnify and hold the 
Employer, its Servicing Agent and/or its 
insurance Carrier harmless from any such 
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claims.  The Employee further agrees to 
indemnify and hold harmless the Employer and 
Carrier against all liabilities, claims, 
losses and expenses, including reasonable 
attorney's fees and costs, arising out of 
the industrial injuries which are the 
subject of this settlement. 
 
3.  Dismissal/Withdrawal of Charge.  As a 
condition precedent to receipt of payment 
described in Section 1 hereof, Employee 
shall deliver to counsel for the 
Employer/Carrier a copy of an executed 
document withdrawing the Charge, if any, 
with evidence that it has been filed with an 
EEOC and the JEOC.  Upon receipt of proof 
that the EEOC and JEOC have dismissed the 
Charge, the Employer shall make payment as 
described above. 

 
     23.  There were clearly two types of release contemplated, 

two types of release executed, and two amounts of money were 

intended to flow from the Employer to the Petitioner.  One 

amount of money was to be paid upon the Judge of Compensation 

Claims' approval of the workers' compensation settlement, and  

$500.00 was to be paid when Petitioner dismissed his EEOC claim. 

     24.  The affidavit of Joseph W. Standley, with its 

attachments, dated February 28, 2005, has established that the 

foregoing "Confidential Release and Settlement Agreement" (see 

Finding of Fact 22), was signed by Petitioner, under oath, and 

was signed by Petitioner's workers' compensation attorney; and 

that Petitioner's own affidavit averred that he had "read, or . 

. . had read to [him], and underst[oo]d the terms of the . . . 

Confidential Release." 
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     25.  The affidavit of Joseph W. Standley, dated April 28, 

2005, and filed with Respondent's May 2, 2005 Memorandum in 

response to the April 15, 2005 Order herein, established that 

Mr. Standley represented the employer, Premium Waters, Inc., and 

its insurance carrier, Cincinnati Casualty, in the settlement of 

Petitioner's workers' compensation claim in Eligio Orellana, 

[Claimant] v. Premium Water[s, Inc., Employer] and Cincinnati 

Casualty [Carrier], OJCC Case No. 04-029070JDO.  Mr. Standley's 

affidavit is unrefuted that the Claimant in that case 

(Petitioner herein) had the benefit and assistance of legal 

counsel throughout his workers' compensation claim, and that 

Petitioner's attorney received, reviewed, and signed, along with 

Petitioner, and returned the documents considered in 

accomplishing the settlement of the workers' compensation case. 

     26.  Mr. Standley has sworn that Petitioner was represented 

by counsel throughout the workers' compensation claim, through 

and including accomplishment of the settlement and approval by 

the Judge of Compensation Claims, and that as parts of the 

overall settlement of Petitioner's workers' compensation claim, 

there were a "Joint Stipulation for Settlement" as required by 

Chapter 440, Florida Statutes, and a separate "Confidential 

Release and Settlement Agreement," and an affidavit by 

Petitioner that he had read, or had read to him, and understood 

"the terms of the Joint Stipulation for Settlement and [the] 
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Confidential Release;" that the Confidential Release was signed 

under oath by Petitioner and Petitioner's attorney; and that 

"neither the release signed under oath by Petitioner and his 

attorney, nor Petitioner's affidavit were included among the 

papers presented to the Judge of Compensation Claims." 

     27.  Mr. Standley's two affidavits, together with their 

supporting documents, are unrefuted, because Petitioner did not 

offer any objection or oppositional response.   

CONCLUSIONS OF LAW 
 

     28.  The Division of Administrative Hearings has 

jurisdiction of the subject matter and the parties to this 

proceeding, in accordance with Sections 120.569 and 120.57(1), 

Florida Statutes (2004). 

     29.  On their face, the facts as found present a clear 

prior release of claim, which bars prosecution of the instant 

cause under Chapter 760, Florida Statutes.  Lantz v. Iron Horse 

Saloon, Inc., 717 So. 2d 590 (Fla. 5th DCA 1998); Owen v. 

Nationwide Mut. Ins. Co., 884 So. 2d 249 (Fla. 2nd DCA 2004); 

Edenfield v. B & I Contractors, Inc., 624 So. 2d 389 (Fla. 2nd 

DCA 1993); High v. General Amer. Life Ins. Co., 619 So. 2d 459 

(Fla. 4th DCA 1993) rev. den. 629 So. 2d 133 (Fla. 1993).  

Hardage Enterprises, Inc. v. Fidesys Corp. N.V., 570 So. 2d 436 

(Fla. 5th DCA 1990), Sottile v. Gaines Construction Co., 281 So. 



 12

2d 558 (Fla. 3rd DCA 1973), rev. den. 289 So. 2d 734 (Fla. 

1974). 

     30.  Petitioner has not raised any legal impediment to this 

construction. 

     31.  However, the undersigned raised sua sponte a problem 

unique to settlements entered into in the Florida Workers' 

Compensation arena, and accordingly, that issue bears discussion 

here. 

     32.  The question posed by the undersigned was,  

Whether the 'Confidential Release and 
Settlement Agreement' signed by Petitioner 
is legally operative to bar the further 
prosecution herein of the Petition for 
Relief pursuant to Chapter 760, Florida 
Statutes, or is it unenforceable because of 
the terms of Florida Administrative Code 
Rule 60Q-6.123. 
 

     33.  Florida Administrative Code Rule 60Q-6.123 applies to 

workers' compensation settlements and provides, in pertinent 

part: 

(1)  Settlements under Section 440.20(11)(a) 
or (b), Florida Statutes. 
 

* * * 
 
(c)  Language regarding a general release of 
all liability or claims shall not be 
included, and no such general release or 
separate release shall be attached. 
 

     34.  By its plain language, Rule 60Q-6.123(1)(c) applies to 

settlements under Subsections 440.20(11)(a) or (b), Florida 
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Statutes.  Both these Subsections, by their own clear language, 

apply only "when a claimant is not represented by counsel." 

     35.  The obvious thrust of the workers' compensation claims 

rule is to prohibit employers and insurance carriers, who can 

afford attorneys, from taking undue advantage of a claimant who, 

for one reason or another, has not obtained legal 

representation. 

     36.  However, Petitioner's workers' compensation claim was 

not a claim wherein Petitioner was not represented by counsel.  

He had a lawyer to represent him. 

     37.  Petitioner's workers' compensation claim was settled, 

pursuant to Section 440.20(11)(c), Florida Statutes.  Florida 

Administrative Code Rule 60Q-6.123 has no application to Section 

440.20(11)(c), Florida Statutes. 

     38.  For the foregoing reasons, there was no impediment to 

Petitioner's settling, at the same time he settled his workers' 

compensation claim with the advice of his attorney, all other 

claims and potential claims against the Employer, including the 

instant charge/petition, arising under Chapter 760, Florida 

Statutes. 

     39.  Peripherally, it is also noted that a narrow reading 

of the proscriptive language of Rule 60Q-6.123(1)(c) permits the 

interpretation that the rule does not prohibit the execution or 

effectiveness of "a general release of all liability or claims," 
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at all, but merely forbids that the general release settlement 

documents be presented for approval by the Judge of Compensation 

Claims, who is charged at law solely with the approval or 

disapproval of the separate workers' compensation settlement 

documents, but this case does not turn on so narrow a reading.  

No pronouncement is made here as to whether the foregoing narrow 

interpretation is a correct one or whether submission to the 

Judge of Compensation Claims of a general release, in addition 

to a workers' compensation claim release, could invalidate 

either release.   

     40.  Likewise, no pronouncement is made here as to whether 

or not a separate general release in a Section 440.20(11)(c) 

case would be binding if an amount of money did not also pass to 

the employee, separate and apart from that amount of money which 

passes to the employee under the Chapter 440 Joint Stipulation, 

which may solely address workers' compensation benefits. 

     41.  The Conclusions of Law herein are limited to holding 

that neither Chapter 440, Florida Statutes, nor Rule 60Q-6.123 

prohibited Petitioner, who at all times material was represented 

by an attorney, from releasing his pending Chapter 760, Florida 

Statutes, charge/petition and to holding that a valid release of 

the Chapter 760 claim has occurred. 

     42.  This record does not reveal whether Petitioner ever 

collected his separate $500.00, but that is not a material or 
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controlling fact.  Herein, there has been a complete release 

executed by Petitioner of many different types of claims and 

potential claims, including but not limited to any claim under 

Chapter 760, Florida Statutes.  Under that general release, 

Respondent owed Petitioner $500.00 separate and apart from the 

amounts paid under the workers' compensation case's Joint 

Stipulation, but that $500.00 was only owed when Petitioner 

affirmatively acted to dismiss his EEOC claim.  Petitioner could 

not collect his $500.00 on this general release until he 

actually dismissed his EEOC claim, but that does not render 

invalid or unenforceable his release of the EEOC claim and all 

other claims, including his Chapter 760 claim. 

     43.  It is noted that FCHR and the EEOC have a work-sharing 

agreement, but that administrative situation is immaterial to 

the instant proceedings and does not affect these Conclusions of 

Law. 

     44.  Under the cases previously cited, Respondent's Motion 

should be granted and this case dismissed.   

RECOMMENDATION 
 
     Based on the foregoing uncontroverted or undisputed  

Findings of Fact and Conclusions of Law, it is 

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief and 

Charge of Discrimination herein.  
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DONE AND ENTERED this 26th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of August, 2005. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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