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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHARLES BEAN, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF TRANSPORTATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0396 

   
RECOMMENDED ORDER 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge,  

Jeff B. Clark, held a final administrative hearing in this case 

on May 9, 2005, in Viera, Florida. 

APPEARANCES 

For Petitioner:  Charles Bean, pro se 
                      431 Buffalo Street 
                      West Melbourne, Florida  32904 

 
For Respondent:  J. Ann Cowles, Esquire 

                      Department of Transportation 
                      Haydon Burns Building, Mail Station 58 
                      605 Suwannee Street 
                      Tallahassee, Florida  32399-0458 

 
STATEMENT OF THE ISSUES 

Whether Respondent, Department of Transportation, 

discriminated against Petitioner, Charles Bean, on the basis of 

his age and retaliated against him, as stated in the Petition 
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for Relief, in violation of Subsection 760.10(1), Florida 

Statutes (2004). 

PRELIMINARY STATEMENT 

On February 2, 2005, the Florida Commission on Human 

Relations received a Petition for Relief from Petitioner, 

alleging, "I believe I was discriminated against because of my 

age (54) and retaliation."  On February 3, 2005, the Petition 

for Relief was forwarded to the Division of Administrative 

Hearings with the request that an Administrative Law Judge be 

assigned to conduct all necessary proceedings.  On February 3, 

2005, an Initial Order was issued to both parties.  The case was 

assigned to Administrative Law Judge Jeff B. Clark. 

On April 11, 2005, the case was scheduled for final hearing 

in Viera, Florida, on May 19, 2005.  The case was presented as 

scheduled.  Petitioner testified on his own behalf.  Respondent 

presented six witnesses:  David A. Bryant, Timothy P. McGivern, 

Robert J. Sikorski, Dennis Kyle, Phyllis Butler, and Petitioner.  

Respondent presented 13 exhibits which were received into 

evidence and marked Respondent's Exhibits 1 through 13.  In 

addition, Respondent offered the Final Order in the State of 

Florida, Public Employees Relations Commission Case No. CS-2003-

205, Charles R. Bean, Employee, v. Department of Transportation, 

Employer, which was not admitted as evidence in this case, but 

was marked as Respondent's Proffered Exhibit 1, and included in 
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the record of this final hearing.  Respondent was unable to 

present Glenn Bridges as a witness by telephone at the final 

hearing as planned, so, his deposition testimony of June 2, 

2005, was received as his final hearing testimony.  Both the 

Bridges deposition and the Transcript of Final Hearing were 

filed with the Clerk of the Division of Administrative Hearings, 

on June 16, 2005.   

Respondent requested and was granted an extension of time 

for filing its proposed recommended order.  Respondent's 

Proposed Recommended Order was timely filed on July 29, 2005.  

Petitioner did not submit a Proposed Recommended Order. 

FINDINGS OF FACT 

Based on the oral and documentary evidence presented at the 

final hearing, the following findings of fact are made: 

1.  Respondent is a public agency of the State of Florida.  

It has offices throughout Florida commensurate with its 

responsibilities. 

2.  Petitioner is a Caucasian male.  He is a long-time 

employee of Respondent.  By letter of July 1, 2003, Petitioner 

was dismissed from his position as a technician for 

insubordination and conduct unbecoming a public employee. 

3.  Petitioner did not offer any evidence of his actual age 

or that, other than his stated opinion, his age was the reason 

he was discharged.  He did indicate that his age and experience 
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were mentioned referable to his capacity to teach inexperienced 

employees and to perform his job. 

4.  Petitioner did not offer any evidence regarding a 

replacement for the position from which he was discharged or of 

any employee who was treated differently than he. 

5.  Petitioner did not offer any evidence of retaliation. 

He made a vague statement that he was the victim of retaliation, 

but did not offer any basis for his opinion. 

6.  Petitioner refused to complete work assignments in a 

timely manner.  These assignments were appropriate for his job 

responsibilities. 

7.  When questioned by his supervisor regarding his failure 

to complete a particular job responsibility, Petitioner became 

defiant refusing to provide a written explanation; his angry 

response to the request included expletives.  He then threatened 

a fellow employee who overheard the exchange between Petitioner 

and his supervisor. 

8.  Petitioner's immediate supervisor does not believe age 

had any bearing on Petitioner's discharge.  In addition, he 

supervises two other employees, aged 53 and 63. 

9.  Petitioner's conduct violated the published 

Disciplinary Standards for State of Florida Employees. 
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CONCLUSIONS OF LAW 

10.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.57 and 760.11, Fla. Stat. (2004). 

11.  In his Petition for Relief, Petitioner claims 

Respondent violated the Florida Civil Rights Act by 

discriminating against him based on his age and retaliating 

against him when it discharged him for insubordination and 

conduct unbecoming a public employee.  No evidence was presented 

that Petitioner was a victim of retaliation.  This claim is not 

further considered. 

12.  Subsection 760.10(1), Florida Statutes (2004), in 

relevant part, makes it an unlawful employment practice for 

Respondent to discriminate against Petitioner because of 

Petitioner's age.  Chapter 760, Florida Statutes (2004), 

entitled the "Florida Civil Rights Act," adopts the legal 

principles and judicial precedent set forth under Title VII of 

the Civil Rights Act of 1964, as amended, 42 U.S.C. Section 

2000e et seq.  King v. Auto, Truck, Indus. Parts and Supply, 

Inc., 21 F. Supp. 2d 1370 (N.D. Fla. 1998); Carlson v. WPLG/TV-

10, Post-Newsweek Stations of Florida, 956 F. Supp. 994 (S.D. 

Fla. 1996). 

13.  The United States Supreme Court has established an 

analytical framework within which courts should examine claims 
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of discrimination, including claims of age discrimination.  In 

cases alleging discriminatory treatment, Petitioner has the 

initial burden of establishing, by a preponderance of the 

evidence, a prima facie case of discrimination.  St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993); Combs v. Plantation 

Patterns, 106 F.3d. 1519 (11th Cir. 1997). 

14.  Petitioner can establish a prima facie case of age 

discrimination in one of three ways:  (1) by producing direct 

evidence of discriminatory intent; (2) by circumstantial 

evidence under the framework set forth in McDonnell Douglas 

Corp. v Green, 411 U.S. 792, 93 S. Ct. 1817, L. Ed. 2d 668 

(1973); or (3) by establishing statistical proof of a pattern of 

discriminatory conduct.  Carter v. City of Miami, 870 F.2d 578 

(11th Cir. 1989).  If Petitioner cannot establish all of the 

elements necessary to prove a prima facie case, Respondent is 

entitled to entry of judgment in its favor.  Earley v. Champion 

International Corp., 907 F.2d 1077 (11th Cir. 1990). 

15.  To establish a prima facie case of age-based 

discrimination, Petitioner must show that:  he is a member of a 

protected class; he suffered an adverse employment action; he 

received disparate treatment from other similarly situated 

individuals in a non-protected class; and there is sufficient 

evidence of bias to infer a causal connection between his age 
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and the disparate treatment.  Andrade v. Morse Operations, Inc., 

946 F. Supp. 979 (M.D. Fla. 1996). 

16.  Petitioner appears to be a member of a protected class 

due to his age.  While he did not offer actual evidence of his 

age, he appears to be over 40.  He has suffered an adverse 

employment action; he was discharged.  He has failed to present 

evidence that he received disparate treatment from other 

similarly situated individuals in a non-protected class.  

Finally, having failed to present evidence of disparate 

treatment, Petitioner necessarily fails to demonstrate that 

there is sufficient evidence of bias to infer a causal 

connection between his age and the disparate treatment. 

17.  Therefore, Petitioner failed to present sufficient 

evidence to establish a prima facie case. 

18.  However, because the undersigned reserved ruling on 

Respondent's Motion for a Recommended Order of Dismissal based 

on Petitioner's failure to present a prima facie case, 

Respondent presented persuasive evidence that Petitioner's 

termination was a result of his own poor job performance which 

led to his insubordinate response to appropriate inquiry and 

direction of a supervisor and, additionally, conduct that was 

clearly unbecoming a public employee. 
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RECOMMENDATION 

Based of the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner's Petition for Relief 

and finding that Petitioner failed to present a prima facie case 

and, additionally, that Respondent demonstrated, by a 

preponderance of the evidence, that Petitioner's termination was 

not based on unlawful discriminatory reasons. 

DONE AND ENTERED this 9th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

S                                   
JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of August, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 



 

 9

J. Ann Cowles, Esquire 
Department of Transportation 
Haydon Burns Building, Mail Station 58 
605 Suwannee Street 
Tallahassee, Florida  32399-0458 
 
Charles Bean 
431 Buffalo Street 
West Melbourne, Florida  32904 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MATTHEW AVERY, 
 
     Petitioner, 
 
vs. 
 
CITY OF PENSACOLA, FLORIDA, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2862 

   
RECOMMENDED ORDER 

 
 Pursuant to notice this cause came on for final proceeding 

and hearing before P. Michael Ruff, duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  The formal hearing was conducted in Pensacola, 

Florida, on April 18, 2005.  The appearances were as follows: 

APPEARANCES 

 For Petitioner:  Debra Dawn Cooper, Esquire 
      1008 West Garden Street 
      Pensacola, Florida  32501 
 
 For Respondent:  Millard L. Fretland, Esquire 
      Conroy, Simberg, Ganon, Krevans,  
        & Apel, P.A. 
      125 West Romana Street, Suite 150 
      Pensacola, Florida  32521 
 

STATEMENT OF THE ISSUES 
 
     The issues to be resolved in this proceeding concern 

whether the Petitioner was subjected to an act of employment 

discrimination based upon his termination from employment rather 



 

2 

than allegedly having his disability (blindness) accommodated by 

the Respondent employer in such a way as to allow his continued 

employment. 

PRELIMINARY STATEMENT 
 
 This cause began by the Petitioner's filing of a charge of 

discrimination with the Florida Commission on Human Relations 

(Commission).  In that charge he alleged that he had been 

discriminated against because of a handicap while working for 

Energy Services of Pensacola (ESP), a division of the City of 

Pensacola.  The charge of discrimination was investigated by the 

Commission, which ultimately entered a Determination of "No 

Cause."  Thereafter, the Petitioner filed a Petition for Relief, 

which was transmitted to the Division of Administrative Hearings 

and the undersigned administrative law judge.  The Respondent is 

an agency of local government which assigns employees to work in 

various divisions.  The Petitioner worked for ESP as a "field 

technician," until he was terminated early in the year 2002.  He 

had held that position since sometime in 1998.   

 The cause came on for hearing as noticed.  The Petitioner 

presented his own testimony and one other witness, Robert 

Lupton.  The Respondent cross-examined the Petitioner's 

witnesses and presented documentary evidence.  Upon the 

conclusion of the hearing the parties elected to order a 

transcript thereof and to avail themselves of the opportunity to 
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submit proposed recommended orders.  The Proposed Recommended 

Orders were timely submitted after the stipulated grant of one 

extension, and have been considered in the rendition of this 

Recommended Order. 

FINDINGS OF FACT 
 
 1.  The Petitioner, at times pertinent hereto, was an 

employee of the Respondent, City of Pensacola, (ESP).  He had 

been employed by the Respondent since 1993.  He was promoted to 

the position of field service technician in 1998.  The 

Petitioner was assigned to ESP and had been working in that 

capacity sometime in 1998. 

2.  When the Petitioner was promoted to the position of 

field service technician in 1998 he was required to obtain a 

commercial driver's license.  Part of the qualifications for his 

position was that the holder have a commercial driver's license. 

 3.  In order to obtain a commercial driver's license, 

Mr. Avery was required to pass a visual acuity test and was 

required to have good vision in order to keep the license to 

drive.  The requirement for having a commercial driver's license 

remained in force for the position of field service technician 

through the dates of Mr. Avery's employment in that position 

until his termination.  There is no evidence that there was any 

field service technician employed by ESP who did not possess a 

commercial driver's license while working there. 
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 4.  The Petitioner was assigned to work in the ESP gas 

meter shop, calibrating and repairing city gas meters.  From 

time to time, however, he was required to work in the field in 

various capacities.  Indeed, all field service technicians such 

as Mr. Avery, were always subject to being told to perform 

various duties at ESP, including duty in the field, depending 

upon where or the city needed the worker most at the time.  When 

field service technicians were required to work outside the 

shop, the majority of time they worked alone and were therefore 

required to be able to and be licensed to operate various kinds 

of motor vehicles.  They were required to operate trucks and 

other motor vehicles, as well as backhoes, ditching machines, 

and other equipment.  Mr. Avery's job description as a field 

service technician required him to be able to safely operate 

backhoes and ditching machines.   

 5.  Because of his vision difficulty, Mr. Avery admitted 

that he could only operate a backhoe safely if no other persons 

were around.  He also admitted that he was unable to perform any 

of the job duties required of a field service technician outside 

the meter shop because they all involved driving or operating 

vehicles which he became unable to do because of his vision 

problem. 

 6.  Mr. Avery was diagnosed with diabetes many years 

preceding his employment with ESP.  Sometime in the year 2000 he 
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sustained an injury, and when released to return to work full-

time, in June of 2000, ESP allowed him to do so.  In April 2001, 

he told his supervisor, Ms. Nickerson, that he was having 

trouble with his vision and thought it might be attributable to 

some medication that he was taking.  In fact, the evidence 

indicates that it may have been attributable to his long-term 

diabetes condition. 

 7.  In any event, in July 2001, Mr. Avery was asked to take 

a company truck and go alone to spot the location of some city 

gas lines.  During this assignment Mr. Avery ran a red light in 

a company truck.  He received a traffic ticket for running the 

red light and told his supervisor afterward that he was not able 

to drive responsibly any longer until he found out what was 

occurring with his vision difficulty. 

 8.  Subsequent to this conversation with Ms. Nickerson, in 

July of 2001, Mr. Avery returned to work in the meter shop.  A 

few days later he was required to go out on a "crew truck" for 

several days.  While working on the crew truck, Mr. Avery 

sustained and orthopedic injury to his clavicle and was 

restricted from working, beginning sometime in late July of 

2001.  After the injury, in late July 2001, he never actually 

returned to work for ESP until the date of his termination. 

 9.  The Petitioner was not released to return to full duty 

at work from his orthopedic injury by his physician until 
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December 2001.  At that point the Respondent required that he 

pass a vision screening test in order to return to his position 

as a field service technician, because of his past driving 

difficulty related to his vision. 

 10.  The vision screening test was performed by Dr. Herron.  

Dr. Herron opined in December 2001, that Mr. Avery was legally 

blind and could not drive an automobile.  The doctor measured 

the Petitioner's visual acuity as 20/200, the standard for legal 

blindness, and stated that his condition was not likely to 

improve.  

 11.  The Petitioner was terminated from his position on 

March 22, 2002, because he was unable to perform his job because 

he could not maintain the required driver's license due to his 

visual difficulty.  The Petitioner maintains that he should have 

been "accommodated" regarding his inability to drive a vehicle, 

due to his visual handicap, by permanent assignment to the meter 

shop and thus never having to drive a motor vehicle or motor 

equipment.  He contends that he would not need a commercial 

driver's license with such an assignment.  However, the 

requirement to have a commercial driver's license and to operate 

various vehicles and equipment is a significant part of the 

requirements of the field service technician's position.  

Indeed, Mr. Lupton in his testimony, established that work 

outside the meter shop was a routine, regularly-requested job 
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duty, for field service technicians such as the Petitioner.  

Field service technicians have to be able to drive vehicles and 

motor equipment in order to go out, pick-up, and deliver meter 

parts, spot gas lines, do excavations and other functions 

requiring the ability and the license to operate and drive 

equipment or vehicles.  Indeed, Mr. Lupton's testimony 

establishes that no one would be able to perform most of the 

many tasks of a field service technician at ESP if he 

permanently lost the ability to drive a vehicle.  A non-driving 

employee could work in the meter shop only; however, a 

substantial portion of the duties of field service technicians 

do not involve work in the meter shop but rather in field 

duties. 

 12.  After his termination in 2002 Mr. Avery applied for 

and received Social Security Disability entitlement and benefits 

due to his blindness.  In order to establish one's claim for 

Social Security Disability Benefits, one must prove to the 

Social Security Administration that the applicant is not able to 

perform in any employment. 

 13.  The Petitioner can perform most of the activities of 

daily living satisfactorily except those which depend upon his 

eyesight.  His eyesight is sufficiently impaired to constitute a 

significant impairment to an activity of daily living (i.e. 

seeing).  This is especially critical as to his inability to 
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drive a vehicle, although his does have some vision.  In fact, 

when his eyes are examined currently, he is able to read the 

first line of an eye chart, the second line and then a letter or 

two of the third line.  The Petitioner admits that he is unable 

to obtain a driver's license because his eye sight is 

insufficient.  He is not able to perform any job with the 

Respondent that requires a driver's license.  If his employment 

with ESP were so protected as to be confined to the meter shop 

duties only he may be able to perform those functions.  However, 

a major portion of the duties of the field service technician 

involve the requirement that he be able to drive and operate 

motor vehicles and equipment.  This the Petitioner is unable to 

do.  

14.  The Petitioner contends that his termination was 

actually due to reasons of personal dislike of him by his 

supervisors.  He has applied for many other jobs unsuccessfully 

in the Pensacola area since his termination.  He contends that 

this is due to an "unspoken law" in Pensacola that effectively 

"blacklists" former employees of the city, county or state 

governments who have been terminated from those positions.  

Other than his own opinion testimony, he offered no documentary 

evidence or testimony of other witnesses to corroborate this 

belief on his part. 
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 15.  The Petitioner attempted to assert that another ESP 

employee, Mr. Myers, was a similarly-situated, exemplar employee 

who had not been terminated when he suffered a disability or 

handicap during his employment, but was rather retained in ESP's 

employment as a field service technician.  However, as 

established by the testimony of Mr. Lupton, Mr. Myers suffered 

severe burns in an accident and was medically restricted from 

contact with direct sunlight.  Mr. Myers, however, continued to 

be able to drive a car, a tractor, a dump truck, and other 

equipment to, from, and around work sites.  He continued to 

qualify for and retain his commercial driver's license.  His 

employer was able to accommodate his disability or medical 

restriction involving reduced contact with direct sunlight 

because even with that restriction he was still able to perform 

the duties of his job.  Therefore, Mr. Myers was not terminated 

and was continued in his employment with the accommodation 

concerning the restriction from contact with direct sunlight.  

Thus, because of the differences in Mr. Myers situation and 

condition, particularly the fact that he could remain licensed 

to and could physically operate vehicles and equipment, he is 

not truly a similarly-situated employee who was disparately and 

more favorably treated than was the Petitioner. 
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CONCLUSIONS OF LAW 
 
     16.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2004). 

17.  The burden of proof in this proceeding is on the 

Petitioner to establish by preponderant evidence that his 

termination from employment constituted unlawful discrimination 

because of disability or handicap, within the purview of Chapter 

760, Florida Statutes.  See Florida Department of Transportation 

v. J.W.C. Co., 396 So. 778, 788 (Fla. 1st DCA 1981); St. Mary's 

Honor Center v. Hicks, 509 US 502 (1993) (in a proceeding where 

the Petitioner asserts an unlawful employment practice, although 

the burden of going forward with evidence may shift, the 

ultimate burden of persuasion to establish proof of an unlawful 

employment practice remains with the Petitioner). 

18.  Because the Florida Civil Rights Act (FCRA), Chapter 

760, Florida Statutes, is patterned after the Federal Civil 

Rights law, federal case law interrupting the federal civil 

rights statutes applies to interrupting the provisions of 

Chapter 760 Florida Statutes.  See Green v. Burger King 

Corporation, 728 So. 2d 369, 370-71 (Fla. 3rd DCA 1999); School 

Board of Leon County v. Hargis, 400 So. 2d 103, 108 n. 2 (Fla. 

1st DCA 1981).  See also Green v. Seminole Electric Cooperative, 
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Inc., 701 So. 2d 646, 647 (Fla. 5th DCA 1997) (FCRA "should be 

construed in conformity with" the Federal Americans With 

Disabilities Act of 1990 [the "ADA"], 42 USC Section 12101 et 

seq., and related regulations). 

19.  Intentional discrimination can be proven in two ways, 

either by direct evidence of discriminatory intent or through 

circumstantial evidence.  See McDonnell-Douglas Corporation v. 

Green, 411 U.S. 792, 804 (1973); Burrell v. Board of Trustees of 

Georgia Military College, 1205 F.3d 1390, 1393-94 (11th Cir. 

1997) ("[d]irect evidence is 'evidence, which, if believed, 

proves existence of fact in issue without inference or 

presumption'").  (Citation omitted by the court). 

20.  In the absence of direct evidence, as is the situation 

at bar, the Petitioner must put forth a prima facie case, which 

consists of the following:  (a) that he was handicapped by 

having a disability, physically or mentally, that substantially 

limits one or more major life activities; (b) that he is able to 

perform the assigned job duties satisfactorily with or without 

reasonable accommodation; (c) that there is a record of his 

having such handicap or disability, that the employer knew of it 

or that he was generally regarded as having such impairment; 

that despite his satisfactory performance he was terminated from 

his employment, when others, similarly situated, were given more 

favorable treatment.  Clark v. Jackson County Hospital, 20 FALR 
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1182, 1184 (FCHR 1997).  See also Brand v. Florida Power 

Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 1994). 

21.  There is no doubt that the first element of the 

Petitioner's prima facie case, that he has a "disability," has 

been established.  The Petitioner has a substantial loss of 

vision, which vision impairment inhibits major life activities 

such as seeing itself, working, and in his particular case, 

driving.  Although, the Petitioner has some eyesight remaining, 

it is clear from the evidence that he is unable to drive and to 

maintain a commercial driving license.  It is also obvious that 

the Petitioner suffered an adverse employment event in that he 

was ultimately terminated.  It has also been proven by the 

Petitioner that the employer was aware of his disability 

involving his visual difficulty because he informed his 

supervisor of it. 

22.  In order to make out a prima facie case the Petitioner 

is also required to establish that he is qualified and capable 

to perform the "essential functions" of the job in question, 

that of field service technician.  He must be able to do so 

"with or without reasonable accommodation" by the employer.  

Sutton v. United Airlines, Inc., 527 U.S. 471-459 (1999).  See 

also 42 USC 12111(8).  The preponderant, persuasive evidence 

demonstrates that one of the "essential functions" of the job of 

field service technician is possession of a commercial driver's 
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license and the ability to drive a motor vehicle and other types 

of equipment.  The record clearly demonstrates that a person who 

is permanently unable to hold a driver's license and to drive 

vehicles or other equipment cannot be employed at ESP in any 

capacity.  This is because working inside the meter shop and 

adjusting, calibrating, or otherwise repairing meters is not the 

major portion of the job duties of field service technician.  

The duties of that position occurring outside the meter shop 

revolve, in large part, around the ability to drive motor 

vehicles, as well as other types of equipment such as backhoes, 

tractors, etc.  If an employee as such as the Petitioner is 

unable to do those things, he cannot perform the essential 

functions of the job, absent some "reasonable accommodation."  

     23.  In the case at hand, the Petitioner has not 

demonstrated what that reasonable accommodation might be.  He 

was only able to demonstrate that he could perform the job in 

the meter shop if he was absolved from having to perform the 

other duties of a field service technician involving use of a 

commercial driver's license and operation of vehicles and other 

motorized equipment.  Such however, is not a "reasonable 

accommodation" since it really amounts to asking the employer to 

eliminate a substantial and essential function of the job 

itself.  An employer is not legally required to "accommodate" an 

employee by eliminating an essential job function, rather, the 
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"accommodation" must consequently enable the employee to perform 

those job functions.  The employer is not required to make 

substantial modifications in the functions of the job in the 

interest of accommodating the disability.  See Sheets v. Florida 

East Coast Railway, Co., 132 F. Supp. 2nd 1031, 1035 (SD Fla. 

2001).  The accommodation sought by Mr. Avery involving not 

requiring him to drive any kind of vehicle would eliminate, and 

not merely accommodate, his performance of an undisputed 

essential job function.  Therefore, he is not entitled to relief 

under the principles of the ADA, as applied to Section 760.10, 

Florida Statutes.  See Hensley v. Punta Gorda, 686 So. 2d 724, 

726 (Fla. 1st DCA 1997) (employee who could not perform an 

essential job function is not entitled to ADA protection). 

24.  Aside from the context of the Petitioner not proving 

all the elements of his prima facie case as delineated above, 

the Respondent also demonstrated that it had a legitimate, non-

discriminatory reason for the Petitioner's termination.  That 

is, because of the unfortunate event of the Petitioner's 

blindness, he was unable to obtain a commercial driver's license 

and to perform driving functions as an essential function of his 

position, involving all sorts of motor vehicles and motorized 

equipment.  Because of this he was unable to perform the 

essential functions of the job and the employer was therefore, 

within its rights to terminate him.  There was no proof that 
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there was some other reasonable accommodation, possibly even 

including placement in a different employment position, which 

would have accommodated the Petitioner's disability.  Moreover, 

it is the Petitioner's responsibility to request one and 

identify an accommodation that will be reasonable.  See Gaston 

v. Bellingrath Gardens and Home, Inc., 167 F.3d 1361, 1363-64 

(11th Cir. 1999).  

25.  Finally, against this articulation of the employer's 

reason for the Petitioner's termination, the Petitioner did not 

prove that such reasons were pre-textual in nature.  The 

Petitioner attempted to show that he was treated in a disparate 

way by demonstrating that Mr. Myers, disabled as referenced in 

the above Findings of Fact, had been retained in his employment 

position as a field service technician, whereas the Petitioner 

was terminated.  The facts demonstrate, however, that they are 

not comparable employees.  The Petitioner obviously had as his 

principal disability his lack of visual acuity; Mr. Myers on the 

other hand had been disabled due to severe burns.  Mr. Myers 

differs from the Petitioner in his ability to perform the 

essential functions of the job, in that he can perform the 

essential functions of the job and the Petitioner could not.  

Even though Mr. Myer's disability requires that he avoid 

extensive contact with direct sunlight on his skin, was still 

able to fully function, driving all sorts of vehicles and 
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equipment for the Respondent employer and to continue to be able 

to lawfully possess and use a commercial driver's license.  The 

Petitioner could not.  Thus they are not comparable, similarly- 

situated in that Mr. Myers could perform the essential functions 

of the job Mr. Avery could not. 

26.  In summary, in view of the above Findings of Fact and 

Conclusions of Law, the Petitioner has not established a prima 

facie case of discrimination based upon a disability for the 

reasons delineated above.  Moreover, even if that were the case, 

the Respondent has demonstrated a legitimate, non-discriminatory 

business reason for terminating the Petitioner.  Consequently, 

the Petitioner has not established his burden of proof and the 

Petition must fail. 

RECOMMENDATION 

     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:  That a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety. 
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DONE AND ENTERED this 11th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of August, 2005. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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Case No. 05-0566 

   
RECOMMENDED ORDER 

 
Pursuant to notice, this cause came on for formal 

proceeding and hearing before P. Michael Ruff duly-designated 

Administrative Law Judge in St. Augustine, Florida, on June 21, 

2005.  The appearances were as follows: 

APPEARANCES 
 

     For Petitioner:  Wyn Samuel, pro se 
    130 Willow Pond Lane 
    Ponte Vedra Beach, Florida  32082 
 
     For Respondent:  Robert J. Stovash, Esquire 
    Stovash, Case and Tingley, P.A. 
    Sun Trust Center 
    200 South Orange Avenue, Suite 1220 
    Orlando, Florida  32801 
 
    J. Scott Hudson, Esquire 
    200 South Orange Avenue, Suite 1220 
    Orlando, Florida  32801 
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STATEMENT OF THE ISSUE 
 

The issue to be resolved in this proceeding concerns 

whether the Petitioner was discriminated against through an 

adverse employment decision by the Respondent, because of the 

Petitioner's age.   

PRELIMINARY STATEMENT 
 

This cause arose upon the filing of a charge of 

discrimination, based upon age, and then an amended charge of 

discrimination pursuant to Sections 760.01 through 760.11, 

Florida Statutes.  Specifically, it was alleged by the 

Petitioner that the Respondent, Colorado Boxed Beef Company, 

Inc., had committed an unlawful employment practice by 

discriminating against the Petitioner based upon his age, and 

retaliation for the same reason, in terms of reducing the 

Petitioner's compensation and terminating him.   

The allegations in the charge and amended charge were 

investigated by the Florida Commission on Human Relations 

(Commission) which ultimately determined that there was no 

reasonable cause to believe that a discriminatory act or 

practice in employment had occurred.  The determination of "no 

reasonable cause" was issued on January 7, 2005.  Thereafter, 

the Petition for Relief was filed by the Petitioner and the 

matter was duly transmitted to the Division of Administrative 

Hearings and the undersigned administrative law judge for the 
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conduct of a formal proceeding and hearing to resolve the 

dispute.   

The cause came on for hearing as noticed.  The hearing was 

conducted in St. Augustine, Florida on June 21, 2005.  During 

the hearing the Petitioner called one witness, himself, to 

testify on his behalf.  The Respondent presented the testimony 

of one witness as well, George Carter.  Additionally, the 

Respondent presented two exhibits, which were admitted into 

evidence.  The Petitioner presented no exhibits.  Upon 

conclusion of the proceeding, the parties requested a transcript 

thereof and sought to file proposed recommended orders.  

Proposed recommended orders were timely filed and have been 

considered in the rendition of this Recommended Order.   

FINDINGS OF FACT 
 

1.  The Petitioner was hired by the Respondent on or about 

April 27, 1998, as a salesperson.  When the Petitioner was hired 

he was 77 years of age.  He is currently 84 years of age.  

Apparently the principal reason the Petitioner was hired was 

because of his substantial business contacts and principal 

client, which was Winn Dixie Stores, Inc.  The Petitioner had 

sold food, principally seafood, to Winn Dixie for a substantial 

period of time.  The Petitioner worked for a division of the 

Respondent known as the Great Fish Company.  The Great Fish  
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Company began operations in October of 1998.  Mr. Carter, the 

president of Great Fish Company was the Petitioner's supervisor.   

2.  During his employment with the Respondent, the 

Petitioner worked from his home.  He sold seafood to customers, 

principally Winn Dixie, for which he was primarily paid on a 

commission basis.   

3.  During his term of employment his compensation plan was 

periodically changed by the Respondent.  Some of those changes 

financially benefited the Petitioner in some years and other 

changes served to reduce his commission or compensation.  During 

the term of the Petitioner's employment with the Respondent, the 

Respondent also periodically changed the compensation plans of 

other employees of the Respondent; some of those changes 

involved reductions of their compensation plans and some 

involved increases.  This depended upon the sales volume of 

those individual employees or the revenue situation of the 

company overall.   

4.  In or about June of 2003, the Respondent changed the 

Petitioner's compensation plan.  This change did not benefit the 

Petitioner but represented a reduction in compensation.  This 

change to his compensation plan, however, was based upon 

legitimate business and financial reasons and was non-

discriminatory, because it was based upon a down-turn in 

business, sales, and revenue for the company.   
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5.  Around the same period of time, the Petitioner advised 

the Respondent that he believed he was underpaid on earned 

commissions.  Because of this the Respondent performed an audit 

of the Petitioner's commissions to determine if indeed he had 

been underpaid.  The results of that audit did not establish 

that the Petitioner had been underpaid but rather that he had 

been overpaid by approximately $9,000.00 dollars.  The audit 

results were provided to the Petitioner and the Petitioner 

disputed the results.   

6.  The Petitioner never complained during his employment 

to any employees of the Respondent or supervisors suggesting 

that any employees or supervisors had discriminated against him 

or retaliated against him because of his age or because of his 

dispute concerning compensation, during his term of employment.  

There is no evidence that the Petitioner was singled-out or 

treated less favorably than other employees, including other 

employees of different ages, in terms of his compensation or 

other employment conditions.  Indeed, there was no persuasive 

evidence presented at hearing that the Petitioner was treated 

less favorably in any way than other employees of the 

Respondent, regardless of their ages.   

7.  There apparently came a time after June of 2003 and 

during 2004 when the Petitioner earned very little or no 

commissions from the Respondent.  His employment was never 
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actually terminated by the Respondent.  The Petitioner rather 

either voluntarily quit his employment sometime prior to the 

final hearing or his sales opportunities dropped off so that, 

essentially, he was earning little or no compensation from the 

Respondent, while working out of his home in accordance with 

their arrangement.  This down-turn in business apparently had a 

great deal to do with the severe financial circumstances his 

principal customer, Winn Dixie Stores, Inc., found itself in 

during this same period of time.  In any event, the reduction in 

the Petitioner's commissions and compensation was not shown to 

be due to any effort or intent by the Respondent to single him 

out because of his age and reduce his compensation in some 

effort to force him to resign or retire.  The reduction in his 

compensation was for the business reason of a decrease in 

revenues generated by the Petitioner himself or being 

experienced by the company as a whole, necessitating reduction 

of not only the Petitioner's but other employee's compensation, 

as a matter of a prudent business practice by the Respondent.   

CONCLUSIONS OF LAW 

8.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2004).  In a 

proceeding such as this the initial burden is upon the 

Petitioner to establish a prima facie case of discrimination 
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based upon his age.  Once he establishes that prima facie case, 

then the burden to go forward with evidence shifts to the 

Respondent to show a legitimate, nondiscriminatory reason for 

the employment action in question.  If the Respondent 

articulates such a reason the burden to go forward shifts back 

to the Petitioner to show by preponderance of the evidence that 

the reason offered by the Respondent is pre-textual and that its 

true reason is indeed discrimination.  McDonnell-Douglas 

Corporation v. Green, 411 U.S. 798, 801 (1973); Lee v. GTE 

Florida, 223 F.3d 1249, 1253 (11th Cir. 2000).   

9.  In terms of the Petitioner establishing a prima facie 

case of discrimination based upon age, it is undisputed that the 

Petitioner was 77 years of age when he was hired.  It is also 

undisputed that he was qualified and capable of performing the 

duties of his employment position.  One of the elements of a 

prima facie case of age discrimination, however, is that the 

Petitioner has been treated differently and less favorably then 

similarly situated individuals of "different" age (as opposed to 

only those of a "younger" age).  See Musgrove v. Gator Human 

Services, c/o Tiger Success Center, et al., 22 F.A.L.R. 355, at 

356 (FCHR 1999).  See also Morris v. Emory Clinic, 402 F3d 1076, 

1082 (11th Cir. 2005).  The Petitioner in this case has not 

shown persuasive evidence that he suffered an adverse employment 

action while others having comparable or lesser qualifications 
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than he did not suffer such adverse employment actions 

(reductions in compensation) nor was it shown that the other 

employees were accorded more favorable treatment than he was 

accorded.   

10.  The evidence rather shows that a number of employees 

suffered compensation reductions based upon legitimate business 

reasons of loss of sales and revenues.  The Petitioner was not 

was not singled-out for such treatment.  While it is unfortunate 

that, apparently, sales drastically declined with his principal 

client, Winn Dixie, the resultant reduction in commission 

compensation to him was not shown to be due to a discriminatory 

or retaliatory intent by the Respondent.  It was simply the 

result of an unfortunate decrease in the Respondent's and the 

Petitioner's sales volume and revenue.  Consequently, for the 

above reasons, the Petitioner failed to establish a prima facie 

case of age discrimination or retaliation.   

11.  He has offered no persuasive evidence that the 

Respondent's actions in connection with changes in his 

compensation plan, and in connection with the audit of the 

Petitioner's commissions, are based upon his age or upon any 

animus directed toward retaliating against the Petitioner.  The 

Petitioner may have been disappointed that the compensation plan 

was changed to his detriment, and may dispute the results of the 

audit concerning his commission payments, but there was no 
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credible evidence that his age was a factor in the decision to 

change his compensation plan or to audit his commissions.   

12.  The Respondent articulated legitimate, non-

discriminatory reasons for its decision, or decisions over 

several years, to change the Petitioner's compensation plan.  

Simply put, the decisions concerning the audit and reduction of 

his compensation plan did not single him out exclusively for 

such treatment -vis a vis other employees based upon age or 

retaliation and were due to legitimate business reasons 

involving sales and revenue declines. 

13.  Concerning the conduct of the audit, the credible 

persuasive evidence established that the audit was conducted on 

the Petitioner's commissions as a result of the Petitioner's 

asserting to the Respondent that he had been underpaid.  Thus, 

the Respondent's audit was carried out for legitimate, non-

discriminatory fact-finding reasons.  The results of the audit 

were simply adverse to the Petitioner and therefore were 

disputed by him but were not shown to be discriminatory or 

retaliatory in nature.   

14.  In summary, legitimate non-discriminatory business 

reasons for the actions taken against the Petitioner's 

employment status was proven by preponderant, persuasive 

evidence and, for the reasons concluded above, no preponderant 

persuasive evidence was offered by the Petitioner to establish 
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that those reasons were a pretext for age discrimination or 

retaliation.  

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and argument of the 

parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety. 

DONE AND ENTERED this 11th day of August, 2004, in 

Tallahassee, Leon County, Florida. 

 

S 
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of August, 2004. 
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15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 



TBD | 200533 TBD.R (Unofficial Reporter) | 1/26/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 44 of 45 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 200533 TBD.R (Unofficial Reporter) | 1/26/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 45 of 45 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	R003
	appndx



