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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MILLIE MILLER, 
 
     Petitioner, 
 
vs. 
 
APALACHEE CENTER, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1919 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on July 12, 2005, in Tallahassee, 

Florida. 

APPEARANCES 
 
 For Petitioner:  Millie Miller, pro se 
      1485 Southwest Lee Street 
      Madison, Florida  32340 
 
 For Respondent:  Rhonda S. Bennett, Esquire  
      Brooks, LeBoeuf, Bennett, Foster & 
        Gwartney, P.A. 
      909 East Park Avenue 
      Tallahassee, Florida  32301 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful     

employment action by discriminating against Petitioner based on 

her race in violation of Section 760.10(1), Florida Statutes. 
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PRELIMINARY STATEMENT 

 On November 4, 2004, Petitioner, Millie Miller (Petitioner) 

filed a Charge of Discrimination with the Florida Commission on 

Human Relations (FCHR).  The charge alleged that Respondent, 

Apalachee Center, Inc., violated Section 760.10, Florida 

Statutes, by discriminating against her based on her race 

(African-American). 

 On April 18, 2005, FCHR issued a Determination: No Cause, 

finding that there was no reasonable cause to believe that an 

unlawful employment practice had occurred.   A Notice of 

Determination: No Cause, issued that same day, advised 

Petitioner that she had 35 days to request an administrative 

hearing by filing a Petition for Relief. 

 On May 18, 2005, Petitioner filed a Petition for Relief.  

The Petition alleged that Respondent discriminated against her 

based on her race by terminating her employment. 

 FCHR referred the Petition for Relief to the Division of 

Administrative Hearings on May 25, 2005. 

 A Notice of Hearing dated May 31, 2005, scheduled the 

hearing for July 12, 2005. 

At the hearing, Petitioner testified on her own behalf and 

offered Composite Exhibit No. 1, which was admitted into 

evidence.  Respondent presented the testimony of Janice Drawdy 
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Agner and Leah Candice Landry and offered Exhibit Nos. 1 through 

9 into evidence, all of which were admitted without objection.   

A Transcript of the proceeding was filed on July 26, 2005.  

Petitioner and Respondent filed Proposed Findings of Fact and 

Conclusions of Law on July 25, 2005, and July 27, 2005, 

respectively.   

 All citations are to Florida Statutes (2004) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner is an African-American female who was 

employed as an Adult Case Manager in Respondent’s Madison County 

Clinic from December 18, 2003 to October 11, 2004. 

 2.  Petitioner did not have an employment contract with the 

Respondent.  

 3.  As part of her job duties, Petitioner was required to 

prepare client progress notes for each service, contact or 

session with a client.  In accordance with Respondent’s 

Outpatient & Rehabilitation Services Online Client Record 

Handbook, “an individualized PROGRESS NOTE is required for each 

service, contact, or session.  The notes must be individualized; 

‘Generic’ notes, ‘Xerox’ copies, or word processing duplicate 

notes are not permitted.”   

 4.  Respondent is a Medicaid provider.  Medicaid is billed 

for services rendered by Respondent’s case managers based upon 
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each case manager’s progress notes and how much time the case 

manager records he or she spent on client services.  

 5.  If case managers do not properly complete their case 

management reports or if they don’t properly calculate the time 

spent on services, Respondent has to repay Medicaid for funds 

improperly received.  If the reports and/or times recorded 

appear fraudulent, Respondent could lose its Medicaid provider 

status.   

 6.  Jan Agner, Petitioner’s supervisor, testified that 

Petitioner received extensive training during her employment 

orientation regarding the proper preparation of case management 

progress notes.  Ms. Agner also testified that as part of her 

training, Petitioner was provided with a copy of the 

Respondent’s Outpatient & Rehabilitation Services Online Client 

Record Handbook.  

 7.  On September 2, 2004, September 3, 2004, and  

September 14, 2004, Petitioner acknowledged that she completed a 

client progress note for one client and then "Xeroxed" that note 

for her remaining clients adding one or two sentences to each 

note.  Petitioner billed from 20 minutes to 1 hour and 15 

minutes for services provided to each client.   

 8.  While auditing files in the Madison County Clinic, 

Petitioner’s Supervisor, Jan Agner, reviewed Petitioner’s client 

progress notes and became concerned that the notes were an abuse 
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of the Medicaid system and constituted fraud.  Petitioner’s 

questionable billings were removed from the computer and were 

not submitted to Medicaid for payment.   

 9.  Jan Agner contacted Candy Landry, Respondent’s Human 

Resources Coordinator, to report her concerns about Petitioner’s 

excessive billings.  Ms. Landry asked Ms. Agner to put her 

concerns in writing in the form of a memorandum to Dr. Michael 

McGee, the Clinical Program Director, and to furnish a copy to 

Human Resources for review.   

 10.  In an October 7, 2004, memorandum to Dr. McGee,  

Ms. Agner outlined her concerns regarding Petitioner’s case 

progress notes and stated that she believed the majority of 

Petitioner’s billings for the three dates in question 

constituted fraud.  Ms. Agner recommended that Petitioner 

receive a written reprimand; that she rewrite the case 

management portion of the notes in question; that she be placed 

on conditional probation for three months; and that Ms. Agner 

take the responsibility of reviewing all of Petitioner’s 

progress notes. 

 11.  Respondent has a policy that all supervisors are to 

contact Human Resources prior to issuing a written reprimand or 

any type of disciplinary action so that the proposed 

disciplinary action may be discussed and all documentation  
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reviewed.  This policy helps to prevent discriminatory actions 

from occurring by individual supervisors. 

 12.  Candy Landry, together with John Convertino, 

Respondent’s Chief Administrative Officer, reviewed the 

information from Ms. Agner and submitted a written 

recommendation to Chris Gosen, the Chief Operations Officer, 

that Petitioner be terminated for falsification of records and 

inflation of her time. 

 13.  Mr. Gosen approved the recommendation for termination 

and prepared a letter to Petitioner stating that she was 

terminated from her position for falsification of records due to 

billing excessive amounts of time for minimal case management 

services provided.  

 14.  Respondent’s Personnel Manual provides that over-

billing or falsification of records shall subject employees to 

reprimand or termination.  Ms. Landry testified that Respondent 

takes Medicaid fraud very seriously and that in every case where 

falsification of records is proven, termination will be 

recommended. 

 15.  Petitioner testified that she believed that she had 

been discriminated against by Respondent based upon a white 

secretary’s statement referring to "these people" getting public 

assistance and then wanting help with lights, water, and gas.  

This secretary, Janice Croft, performed no supervisory role over 
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Petitioner.  Petitioner testified that she reported this 

incident to her supervisor, Jan Agner, and that the secretary 

immediately apologized for her inappropriate comments.  

Petitioner did not notify Human Resources of her concerns 

regarding the secretary’s comment.   

 16.  Petitioner’s only other proffered evidence of 

discrimination was that a white case manager, Catherine Cruse, 

had submitted a note with a copy of a client’s signature, but 

that she had not been terminated. 

 17.  Jan Agner and Candy Landry testified that on one 

isolated occasion in 2002, Catherine Cruce had a Client Service 

Plan (CSP) with a “Xeroxed” signature from a previous CSP.  This 

was discovered when Ms. Agner performed an audit of files.  An 

investigation was conducted and Ms. Cruce denied that she had 

submitted a false signature.  Additionally, Ms. Cruce thereafter 

produced the form with her original signature which she had 

mistakenly put in a drawer at her desk.  Because Respondent 

could not prove that Ms. Cruce had personally submitted a false 

signature, Ms. Cruce was placed on a one-week leave without pay.   

 18.  Unlike Catherine Cruce who denied copying a client’s 

signature on one isolated occasion, Petitioner acknowledged that 

she had submitted "Xeroxed" client progress notes on  

September 2, 3 and 14, 2004.   
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 19.  Candy Landry testified that in 2004, prior to the date 

of Petitioner’s termination, two white employees, one male and 

one female, had been terminated for falsifying records.  A third 

white employee was fired in 2005 for a similar offense.  

 20.  In 2004, there were 24 total employees in the 

Respondent’s Madison County Clinic, 11 of whom were African-

American.  Ms. Agner has hired three African American case 

managers in the Madison County Clinic since Petitioner’s 

termination on October 11, 2004.  

CONCLUSIONS OF LAW 

 21.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 760.11, 

Florida Statutes. 

 22.  Pursuant to Section 760.10(1), Florida Statutes, it is 

unlawful for an employer to discharge or otherwise discriminate 

against an employee with respect to compensation, terms, 

conditions, or privileges of employment, based on the employee’s 

race, gender, or national origin.   

 23.  Federal discrimination law may properly be used for 

guidance in evaluating the merits of claims arising under 

Section 760.10, Florida Statutes.  See Brand v. Florida Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Dept. of 
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Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 

 24.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-03 (1973), the Supreme Court articulated a burden of proof 

scheme for cases involving allegations of discrimination under 

Title VII, where the plaintiff relies upon circumstantial 

evidence.  The McDonnell Douglas decision is persuasive in this 

case, as is St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 506-

07 (1993), in which the Court reiterated and refined the 

McDonnell Douglas analysis. 

 25.  Pursuant to this analysis, the plaintiff (Petitioner 

herein) has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n. 6 (Fla. 1st DCA), aff’d, 679 So. 2d 1183 (1996) 

(citing Arnold v. Burger Queen Systems, 509 So. 2d 958 (Fla. 2d 

DCA 1987)). 

 26.  If, however, the plaintiff succeeds in making a prima 

facie case, then the burden shifts to the defendant (Respondent 

herein) to articulate some legitimate, nondiscriminatory reason 

for its complained-of conduct.  If the defendant carries this 

burden of rebutting the plaintiff’s prima facie case, then the 

plaintiff must demonstrate that the proffered reason was not the 
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true reason but merely a pretext for discrimination.  McDonnell 

Douglas, 411 U.S. at 802-03; Hicks, 509 U.S. at 506-07. 

 27.  In Hicks, the Court stressed that even if the trier-

of-fact were to reject as incredible the reason put forward by 

the defendant in justification for its actions, the burden 

nevertheless would remain with the plaintiff to prove the 

ultimate question of whether the defendant intentionally had 

discriminated against him.  Hicks, 509 U.S. at 511.  “It is not 

enough, in other words, to disbelieve the employer; the fact 

finder must believe the plaintiff’s explanation of intentional 

discrimination.”  Id. at 519.  

 28.  Petitioner complains that her termination was 

motivated by her race.  This is a disparate treatment claim.  To 

present a prima facie case of disparate treatment using the 

indirect, burden-shifting method just described, Petitioner 

needed to prove, by a preponderance of the evidence, that  

“(1) [she] belongs to a racial minority; (2) [she] was subjected 

to adverse job action; (3) [her] employer treated similarly 

situated employees outside [her] classification more favorably; 

and (4) [she] was qualified to do the job.”  Holifield v. Reno, 

115 F.3d 1555, 1562 (11th Cir. 1997). 

 29.  Petitioner failed to establish a prima facie case of 

unlawful discrimination using circumstantial evidence.  She 

produced no credible evidence that similarly situated employees 
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of a different classification (either non-African-Americans 

specifically or non-minorities generally) were treated more 

favorably than she, as was her burden under McDonnell Douglas.  

See Campbell v. Dominick’s Finer Foods, Inc., 85 F. Supp. 2d 

866, 872 (N.D. Ill. 2000) (“To establish this element, [the 

claimant] must point to similarly situated non-[minority] 

employees who engaged in similar conduct, but were neither 

disciplined nor terminated.”).  For this reason alone, 

Petitioner’s claim cannot succeed. 

 30.  Petitioner likewise offered no persuasive direct 

evidence sufficient to demonstrate that Respondent had fired her 

with a discriminatory intent.  See Denney v. The City of Albany, 

247 F.3d 1172, 1182 (11th Cir. 2001); Holifield, 115 F.3d at 

1563. 

 31.  In view of Petitioner’s testimony that she did not 

falsify records, it should be noted, before concluding, that 

Petitioner’s belief that she, herself, was blameless is 

irrelevant to the instant discrimination claim.  See Webb v. R&B 

Holding Co., Inc., 992 F. Supp. 1382, 1387 (S.D. Fla. 1998).  

What matters is  “'the perception of the decision maker.'” Id.  

(quoting Smith v. Flax, 618 F.2d 1062, 1067 (4th Cir. 1980)). 

 32.  The most persuasive evidence indicates that Respondent 

had legitimate, non-discriminatory reasons for terminating the 

Petitioner.  Petitioner admitted that she photocopied client 
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notes in violation of the Respondent’s Outpatient & 

Rehabilitation Services Online Client Record Handbook.  In 

accordance with its policy of terminating any employee where 

proof of falsification is present, Respondent’s management acted 

in accordance with its stated policies and procedures and well 

within legal boundaries in terminating Petitioner. 

 33.  Petitioner made no attempt to show that Respondent’s 

reasons for firing her were pretextual.  See Issenbergh v. 

Knight-Ridder Newspaper Sales, Inc., 97 F.3d 436, 444 (11th Cir. 

1996)(“Conclusory allegations of discrimination, without more, 

are not sufficient to raise an inference of pretext or 

intentional discrimination where [a defendant] has offered 

extensive evidence of legitimate, non-discriminatory reasons for 

its actions.”)(quoting Young v. General Food Corp., 840 F.2d 

825, 830 (11th Cir. 1988)(“Once a legitimate, non-discriminatory 

reason for dismissal is put forth by the employer, the burden 

returns to the plaintiff to prove by significant probative 

evidence that the proffered reason is a pretext for 

discrimination.”) 

 34.  Moreover, it is not the role of the courts to second-

guess an employer’s business judgment.  In Chapman v. AI 

Transport, 229 F.3d 1012, 1031 (11th Cir. 2000), the 11th 

Circuit reiterated that: 
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[f]ederal courts do not sit as a super-
personnel department that reexamines an 
entity’s business decisions.  No matter how 
medieval a firm’s practices, no matter how 
high-handed its decisional process, no 
matter how mistaken the firm’s managers, the 
ADEA does not interfere.  Rather our inquiry 
is limited to whether the employer gave an 
honest explanation of its behavior. 

 
See also Elrod v Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th 

Cir. 1991); Nix v. WLCY Radio-Rahall Communications, 738 F.2d 

1181, 1187 (11th Cir. 1984)(An “employer may fire an employee 

for a good reason, a bad reason, a reason based on erroneous 

facts, or for no reason at all, as long as its action is not for 

a discriminatory reason.”). 

 35.  Accordingly, Petitioner failed to prove her ultimate 

burden that Respondent fired her due to her race.  Respondent 

had legitimate, non-discriminatory reasons for firing 

Petitioner.  The greater weight of the evidence indicates that 

Respondent did not commit an unlawful employment practice. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that FCHR enter a final order dismissing the 

Petition for Relief.  
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 DONE AND ENTERED this 3rd day of August, 2005, in 

Tallahassee, Leon County, Florida.   

 
 

S 
ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of August, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Millie Miller 
1485 Southwest Lee Street 
Madison, Florida  32340 
 
Rhonda S. Bennett, Esquire 
Brooks, LeBoeuf, Bennett 
  Foster & Gwartney, P.A. 
909 East Park Avenue 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIAM H. MACK, JR., 
 
     Petitioner, 
 
vs. 
 
NORTH FLORIDA EVALUATION AND   
TREATMENT CENTER, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1775 

   
RECOMMENDED ORDER OF DISMISSAL 

 
     Respondent filed a Motion to Dismiss based on Petitioner’s 

alleged failure to file his Petition for Relief within four 

years of the time his cause of action accrued, as required by 

Section 95.11(3)(f), Florida Statutes.  Petitioner filed a 

response to the Motion to Dismiss based on his receipt of a “no 

cause” determination from the Florida Commission on Human 

Relations and the filing of his Petition For Relief within 35 

days thereof.  

APPEARANCES 

     For Petitioner:  William H. Mack, Jr., pro se 
                      Post Office Box 1373 
                      High Springs, Florida  32643 
 
     For Respondent:  Dennis M. Flath, Esquire 
                      1200 Northeast 55th Boulevard 
                      Gainesville, Florida  32641-2759 
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STATEMENT OF THE ISSUE 

     Whether this action is barred by the four-year statute of 

limitations.  § 95.11(3)(f), Fla. Stat. 

PRELIMINARY STATEMENT 

     On May 31, 2005, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR).  The charge alleged that Petitioner had been 

discriminated against on the basis of his race and disability 

during his employment and retaliated against when he was 

terminated in April 2000.  On May 6, 2005, FCHR entered a 

Determination: No Cause on the Charge of Discrimination.  

Thereafter, Petitioner filed a Petition For Relief essentially 

alleging the same basis as his earlier Charge of Discrimination.  

The Petition For Relief was forwarded to the Division of 

Administrative Hearings for a formal hearing. 

FINDINGS OF FACT 

     1.  After review of the file, the pleadings and relevant 

statutory and case law it is clear that Petitioner was 

terminated from his employment with North Florida Evaluation and 

Treatment Center on April 27, 2000, for alleged excessive 

absences.  Petitioner’s termination was the last adverse 

employment action taken by his employer that could possibly give 

rise to any cause of action for employment discrimination based 

on race, disability or retaliation. 



 

 3

     2.  Section 95.11(3)(f), Florida Statutes, bars a cause of 

action based on a statutory right if an action on that cause has 

not been brought within four years of the date the last action 

occurred that gave rise to the cause of action.  As indicated 

above, the last employment action taken by Petitioner’s employer 

occurred on April 27, 2000.  Four years from that date was 

April 26, 2004. 

     3.  Petitioner filed his Charge of Discrimination with FCHR 

on May 31, 2000. 

     4.  180 days elapsed with no determination on Petitioner’s 

charge being made by FCHR. 

     5.  On May 6, 2005, four years after Petitioner’s 

termination, FCHR entered a Notice of Determination:  No Cause 

and advised Petitioner of his right to file a Petition For 

Relief within 35 days pursuant to Section 760.11, Florida 

Statutes. 

     6.  Petitioner filed his Petition for Relief on or around 

May 11, 2005, within the 35-day period, but well after the 

Four-year statute of limitations had expired.  Since over four 

years have passed since Petitioner’s termination, Petitioner’s 

cause of action is barred by Section 95.11, Florida Statutes, 

and should be dismissed. 
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CONCLUSIONS OF LAW 

     7.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat.   

     8.  In this case Chapter 760 provides the statutory method 

by which a Petitioner may proceed with a cause of action based 

on employment discrimination.  Four statutory provisions, 

Sections 760.11(3), 760.11(4), 760.11(5) and 760.11(8) are 

involved in creating that framework.   Each section describes a 

separate step in the procedure that is triggered once an 

individual files a Charge of Discrimination with FCHR.  Section 

760.11(3) requires the Commission to make a reasonable cause 

determination within 180 days of the filing of a claim.  Section 

760.11(4) explains steps that claimants may take if FCHR 

determines there is reasonable cause to believe that the 

discriminatory action occurred.  Section 760.11(5) outlines the 

right to file and the limitations on the filing of civil 

actions.  Section 760.11(8) describes how claimants who do not 

receive a reasonable cause determination within 180 days may 

proceed.   

     9.  Section 760.11(4) provides: 

In the event that the commission determines 
that there is reasonable cause to believe 
that a discriminatory 
practice has occurred in violation of the 
Florida Civil Rights Act of 1992, the 
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aggrieved person may either:  (a) Bring a 
civil action against the person named in the 
complaint in any court of competent 
jurisdiction; or (b) Request an 
administrative hearing under ss. 120.569 and 
120.57.   
 

The election by the aggrieved person of filing a civil action or 

requesting an administrative hearing under this subsection is 

the exclusive procedure available to the aggrieved person if 

FCHR finds reasonable cause to believe a discriminatory practice 

has occurred.  Section 760.11(8) provides:   

In the event that the commission fails to 
conciliate or determine whether there is 
reasonable cause on any complaint under this 
section within 180 days of the filing of the 
complaint, an aggrieved person may proceed 
under subsection (4), as if the commission 
determined that there was reasonable cause. 
   

     10.  It is clear from a plain reading of the language of 

the Act that a complainant who receives a favorable reasonable 

cause determination within 180 days from the filing of a 

complaint with the Commission has one year from the date of 

determination to bring a civil action.   See § 760.11(5), Fla. 

Stat.  What is not clear, however, is what happens when the 

Commission fails to make a determination within the allotted 180 

days or fails to make a timely determination within 180 days. 

     11.  Section 760.11(8) purports to address the above 

circumstances.  However, it is less than clear that a 

complainant is bound to proceed either to civil court or 
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administrative hearing as outlined once 180 days has elapsed 

from the filing of the initial charge.  The statute uses the 

term “may” which gives a complainant the option to proceed under 

Section 760.11(4) but does not require one to do so.   

     12.  The Legislature wanted persons who believe they have 

been the subject of discrimination to go through the 

administrative process prior to bringing a circuit court civil 

action. 

     13.  To further these ends, in Section 760.06 the 

Legislature, created the Florida Commission on Human Relations.  

Some of the powers of this Commission are: 

(5) To receive, initiate, investigate, seek 
to conciliate, hold hearings on, and act 
upon complaints alleging any discriminatory 
practice, as defined by the Florida Civil 
Rights Act of 1992. 
 

See § 760.065 (5), Fla. Stat.   
 
     14.  The Legislature’s desire that aggrieved persons avail 

themselves of the remedies provided by the Commission prior to 

seeking court action.  See § 760.07, Fla. Stat.  Thus, Section 

760.11(8), which allows a complainant to proceed to circuit 

court or administrative hearing without a reasonable cause 

determination gives a complainant the option of proceeding to 

litigation, either civilly or administratively, or await the 

decision of FCHR.   
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     15.  However, the Legislature was well aware of the fact 

that the Commission did not always make a determination within 

the 180 days following the filing of a Charge of Discrimination. 

See Hullinger v.Ryder Truck Rental, Inc., 548 So. 2d (Fla. 

1989).  The Legislature was also aware that complainants could, 

under the statute, file a civil or administrative action after 

that 180-day period had expired or await a preliminary cause 

determination.  See § 760.11(3)-(4), Fla. Stat.  “A claimant 

should not be penalized for attempting to allow a government 

agency to do its job”.  Joshua v. City of Gainesville, 768 So. 

2d 432 (Fla. 2000).  Procedural due process including both 

notice and the opportunity to be heard requires this type of 

process.  Supra.  See also Ellsworth v. Polk County Board of 

County Commissioners, 780 So. 2d 903 (Fla. 2001). 

     16.  Procedural due process also requires that causes of 

action be litigated within a reasonable amount of time.  In this 

case, the Legislature has established a four-year time period in 

which a complainant may bring an action for violation of a 

statutory right.  § 95.11(3)(f), Fla. Stat.  The Florida Supreme 

Court has held that the four-year statute of limitations 

governing actions involving statutory rights applies to actions 

brought pursuant to Chapter 760 where FCHR has not made a 

reasonable cause determination within 180 days.  Joshua, supra, 

and Ellsworth, supra.  In this case, FCHR did not make a 
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determination within 180 days.  During that time and after, the 

four year time period was running and expired on April 26, 2004.  

Petitioner’s action is barred by the four-year statute of 

limitations and should be dismissed. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,  

it is 

 RECOMMENDED: 

     That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 

DONE AND ENTERED this 5th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of August, 2005. 
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COPIES FURNISHED:                 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relation 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32303-4149 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32303-4149 
 
William H. Mack, Jr. 
Post Office Box 1373 
High Springs, Florida  32643 
 
Dennis M. Flath, Esquire 
1200 Northeast 55th Boulevard 
Gainesville, Florida  32641-2759 

 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARK WHITTINGTON, 
 
     Petitioner, 
 
vs. 
 
STERLING ONE REALTY AND 
WILLIAM ALVAREZ,  
 
 Respondents. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
 
Case No. 05-0090 

   
RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted on 

June 29, 2005, in Miami, Florida, before Claude B. Arrington, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings (DOAH).  

APPEARANCES 
 
     For Petitioner:   Mark Whittington, pro se 
                       1101 98th Street, Apartment 6 
                       Bay Harbor, Florida  33154 
 
     For Respondents:  Chad J. Tamaroff, Esquire 
                       Greenspoon, Marder, Hirschfeld, 
                         Rafkin, Ross & Berger, P.A. 
                       Trade Center South, Suite 700 
                       100 West Cypress Creek Road 
                       Fort Lauderdale, Florida  33309 
 

STATEMENT OF THE ISSUES 
 

Whether Respondents discriminated against Petitioner in 

violation of the Fair Housing Act1 as alleged in the Petition for 
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Relief filed by Petitioner with the Florida Commission on Human 

Relations (FCHR) on January 7, 2005. 

PRELIMINARY STATEMENT 
 

Respondent Alvarez is a real estate broker and the 

corporate Respondent is his corporation.  At the times relevant 

to this proceeding, Eli Maine, the owner of a four-unit 

apartment building (the Building) located in Miami, employed 

Respondents to represent him in the sale of the Building.   

Petitioner was a tenant in one the units in the Building 

prior to the sale of the Building.   

Petitioner filed a complaint with the Federal Department of 

Housing and Urban Development (HUD) in September 10, 2004, 

alleging that Respondents discriminated against him on the basis 

of his race in violation of the Fair Housing Act.  That 

complaint was referred by HUD to FCHR to conduct an 

investigation.  After THE investigation, FCHR entered a “Notice 

of Determination of No Reasonable Cause” dated December 28, 

2004, which concluded “. . . that reasonable cause does not 

exist to believe that a discriminatory housing practice has         

occurred. . .” and dismissed the complaint with leave to file a 

Petition for Relief.   

Thereafter, Petitioner filed the Petition for Relief that 

underpins this proceeding.  At the core of Petitioner’s 

complaint against Respondents is his belief that Mr. Alvarez 



 3

entered his apartment without prior notice and invaded his 

privacy by taking photographs of his work desk and his artwork 

while showing the property to a prospective purchaser.2 

At the final hearing, Petitioner testified on his own 

behalf and offered three exhibits, one of which was admitted 

into evidence.  The other two exhibits were rejected because 

Petitioner was unable to authenticate them.  Respondents 

presented the testimony of Mr. Alvarez and Eibi Aizenstat, the 

person who purchased the Building.  Respondents offered no 

exhibits.   

The Transcript of the proceedings was filed July 6, 2005.  

The parties filed Proposed Recommended Orders, which have been 

duly-considered by the undersigned in the preparation of this 

Recommended Order.   

FINDINGS OF FACT 

1.  Prior to its sale to Mr. Aizenstat, Mr. Maine owned the 

Building in which Petitioner leased an apartment.  Mr. Maine 

decided to sell the Building, and he employed Respondent Alvarez 

and his company to represent him as his real estate broker.  At 

all times relevant to this proceeding, Respondents were acting 

as agents on behalf of Mr. Maine.   

2.  There were four apartments in the building, one of 

which was the apartment leased by Mr. Maine to Petitioner.  

Respondents notified all apartment owners of Mr. Maine’s plans 
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to sell the building and secured permission from each tenant, 

including Petitioner, to show the tenant’s apartment to 

prospective purchasers.3   

3.  During the course of deciding whether to purchase the 

Building, Mr. Aizenstat arranged with Mr. Alvarez to view and 

photograph the interiors of the apartments.  With Petitioner’s 

permission, Mr. Alvarez and Mr. Aizenstat entered Petitioner’s 

apartment on February 11, 2004, and took a number of 

photographs.  Mr. Alvarez and Mr. Aizenstat also photographed 

the interiors of the other apartments in the Building as well as 

photographs of the exterior of the Building.  The reason for 

taking each photograph was business-related.   

4.  Petitioner is a white male and Mr. Alvarez is of 

Hispanic origin.  Petitioner alleged that Mr. Alvarez called him 

a “gringo” when he was trying to get Petitioner to sign some 

documents pertaining to his tenancy in the Building.4  The 

confrontation at which Mr. Alvarez allegedly made the racial 

slur occurred the first part of March 2004.  Mr. Alvarez denied 

using any racial slur directed towards Petitioner.  The 

undersigned finds that denial to be credible.  Mr. Aizenstat was 

present during the confrontation at which Mr. Alvarez allegedly 

made the racial slur.  Mr. Aizenstat testified that Mr. Alvarez 

made no racial slur towards Petitioner.  The undersigned finds 

Mr. Aizenstat’s testimony to be credible.  The conflict in the 
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evidence is resolved by finding that Petitioner failed to meet 

his burden of proving that such a slur was made.  

5.  During that confrontation between Petitioner and 

Mr. Alveraz in early March 2004, Mr. Alvarez asked Petitioner to 

sign certain documents so that Mr. Maine would not have to 

institute eviction proceedings against him.  That statement was 

not a threat and it was not made because of Petitioner’s race. 

6.  As a consequence of the sale of the Building by 

Mr. Maine to Mr. Aizenstat, all tenants had to move out of the 

Building.  At the time of the final hearing, the Building was 

vacant.  Mr. Aizenstat testified that he planned to tear down 

the Building and build another structure on the property.   

7.  There was no evidence that Respondents treated 

Petitioner any differently than any other tenant in the Building 

either before or after the sale of the Building to 

Mr. Aizenstat.   

CONCLUSIONS OF LAW 
 

8.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

case pursuant to Sections 120.569 and 120.57(1), Florida 

Statutes. 

9.  The discriminatory housing practices prohibited by the 

Fair Housing Act include those described in Section 760.23(2), 

Florida Statutes, which provides as follows: 
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  (2)  It is unlawful to discriminate 
against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 
 

10.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondents committed housing 

discrimination against him as he has alleged.  See §§ 

120.57(1)(j) and 760.34(5), Fla. Stat. 

11.  There was no evidence that Petitioner was 

discriminated against in the terms, conditions, or privileges of 

the rental of his apartment in the Building within the meaning 

of the Fair Housing Act.   

12.  Petitioner did not meet his burden of proving, by a 

preponderance of the evidence, that Respondent engaged in any 

discriminatory conduct in violation of the Fair Housing Act.  

Petitioner's complaint should therefore be dismissed.  

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that FCHR enter a final order dismissing 

the Petition for Relief that underpins this proceeding. 
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DONE AND ENTERED this 4th day of August, 2005, in 

Tallahassee, Leon County, Florida. 

S      
 
CLAUDE B. ARRINGTON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of August, 2005. 

 
 

ENDNOTES 
 
1/  The Fair Housing Act is codified in Sections 760.20 – 760.37, 
Florida Statutes (2005).  All statutory references are to 
Florida Statutes (2005). 
 
2/  Mr. Alvarez is also a police officer with the Miami-Dade 
Police Department with the rank of Lieutenant.  In addition to 
the complaint that underpins this proceeding, Petitioner filed 
(without success) complaints against Mr. Alvarez with the 
Florida Real Estate Commission, the Miami Real Estate 
Commission, Internal Affairs of the Miami Police Department, the 
American Civil Liberties Union, and an entity described as the 
Civilian Review Board.  Further, Petitioner stated at the final 
hearing that he intends to file a civil action against 
Respondents based on the alleged invasion of privacy.  
Petitioner adamantly insists that the taking of these 
photographs violated his right to privacy.  Even if he is right, 
there was no evidence that Mr. Alvarez took the photographs 
based on Petitioner’s race or that by taking the photographs he 
in any way violated the Fair Housing Act.   
 
3/  In making this finding, the undersigned has not overlooked 
Petitioner’s allegation that Mr. Alvarez entered his apartment 
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without permission.  The testimony of Mr. Alvarez and Mr. 
Aizenstat that they had permission each time they entered 
Petitioner’s apartment is found to be more credible than 
Petitioner’s assertions.   
 
4/  This alleged racial slur is Petitioner’s sole basis for 
claiming that Mr. Alvarez committed a discriminatory housing 
practice against him based on his race.   
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