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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BENJAMIN TORRES, 
 
     Petitioner, 
 
vs. 
 
MANPOWER, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0506 

   
RECOMMENDED ORDER 

 
     A formal hearing was conducted in this case on April 7, 

2005, in Pensacola, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 

 For Petitioner:  Debra Dawn Cooper, Esquire 
                      309 West Gregory Street 
                      Pensacola, Florida  32502 
 
 For Respondent:  Jane M. Rolling, Esquire 
                      5301 North Ironwood Road 
                      Post Office Box 2053 
                      Milwaukee, Wisconsin  53217 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice contrary to Section 760.10, Florida 

Statutes, by discriminating against Petitioner based on his 

gender. 
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PRELIMINARY STATEMENT 

 On December 15, 2003, Petitioner Benjamin Torres 

(Petitioner) filed an Amended Charge of Discrimination against 

Respondent Manpower, Inc. (Respondent).  The amended charge 

alleged that Respondent had discriminated against him by 

terminating his employment based on his gender.  On January 4, 

2005, the Florida Commission on Human Relations (FCHR) issued a 

Determination:  No Cause. 

 On February 8, 2005, Petitioner filed a Petition for 

Relief, requesting an administrative hearing.  On February 10, 

2005, FCHR referred the case to the Division of Administrative 

Hearings.   

 A Notice of Hearing dated February 25, 2005, scheduled the 

hearing for April 7, 2005. 

 On March 11, 2005, Respondent's staff attorney, who is 

licensed to practice law in Wisconsin, requested a determination 

that she was qualified to represent the interests of Respondent 

at the hearing.  An Order dated March 14, 2005, granted the 

request. 

 During the hearing, Petitioner testified on his own behalf.  

Petitioner presented no exhibits for admission into evidence.   

 Respondent presented the testimony of four witnesses.  

Respondent offered six exhibits that were admitted as evidence. 
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 The Transcript of the proceeding was filed on May 5, 2005.  

Subsequently, the parties filed Proposed Recommended Orders. 

 All citations hereinafter shall be to Florida Statutes 

(2003) unless otherwise specified. 

FINDINGS OF FACT 

 1.  Respondent is a staffing company that provides 

temporary employees to a variety of customers/employers.  

Respondent performs workforce management for its customers, 

including hiring personnel, providing new-employee orientation, 

and conducting ongoing training after the initial hire.   

 2.  Respondent provides its employees with harassment-free 

workplace training as part of the initial orientation.  

Thereafter, Respondent provides the harassment-free workplace 

training on an annual basis and more frequently at the request 

of its customers.   

3.  Petitioner is a white male who worked as a temporary 

employee for Respondent on two occasions:  from May 17, 1993, 

through July 27, 1996, and from June 30, 1997, through July 28, 

2003.  On both occasions, Respondent assigned Petitioner to 

perform maintenance work at the Island House Hotel in Orange 

Beach, Alabama.   

 4.  Petitioner was a maintenance technician at the Island 

House Hotel until Respondent promoted him to the position of 

Assistant Supervisor of Maintenance in 1998.  Respondent 
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promoted Petitioner to the management position of Chief Engineer 

in 1999.   

5.  As Chief Engineer, Petitioner supervised five or six 

maintenance technicians.  Petitioner received a salary but often 

worked more than a 40-hour week.  For instance, Petitioner would 

stay at the hotel during hurricanes instead of going home to be 

with his family.   

6.  At all times relevant here, Petitioner was aware of 

Respondent's written "Harassment-Free Workplace Policy."  The 

policy defines sexual harassment as "unwelcome conduct of a 

sexual nature where an employee feels compelled to comply with 

the harassment as part of job betterment, or where the 

harassment interferes with an employee's work creating an 

intimidating or hostile work environment."  The policy lists 

examples of sexual harassment, including unwelcome physical 

contact, request for sexual favors, and/or displays of a sexual 

nature.   

7.  Respondent's Harassment-Free Workplace Policy goes on 

to discuss other types of discriminatory conduct.  Specifically, 

the policy prohibits discrimination, such as intimidation or 

ridicule based on gender, race, color, national origin, sexual 

orientation, pregnancy, age, religion, disability, veteran 

status, or any other basis that creates an offensive work 

environment, or which results in an unfavorable job action.  The 
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policy lists verbal or written jokes or offensive comments based 

on race, sex, etc., as examples of discriminatory conduct. 

8.  Respondent's Harassment-Free Workplace Policy advises 

employees, whether a victim or a witness, to report all 

incidents of discrimination or harassment.  Respondent instructs 

its employees to report such complaints to their manager, their 

local office staffing specialist, and/or Respondent's corporate 

office, using a toll-free employee hot line.   

 9.  Petitioner had a good professional and personal 

relationship with Respondent's employees who were assigned 

management positions at the Island House Hotel.  Specifically, 

Petitioner was friends with the following employees:  (a) 

Barbara Walters, General Manager; (b) Glenn Johnson, Director of 

Operations; and (c) Margaret Lathan, Director of Housekeeping.   

 10.  Petitioner and Ms. Walters occasionally shared off-

color jokes with each other.  Sometimes they laughed about jokes 

with sexual connotations that one of them had copied from the 

Internet.  On at least one occasion, Ms. Walters and Petitioner 

discussed hotel guests who were wearing bathing suits at the 

pool.  There is no evidence that Petitioner was ever offended by 

the jokes; he never complained to Respondent about the jokes.   

11.  Ms. Walters personally was not offended by the jokes.  

In time, however, she became concerned that Petitioner's jokes 

and comments to employees other than herself were no longer 
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appropriate in the workplace.  Eventually, Ms. Walters began to 

verbally counsel Petitioner to clean up his language and to be 

careful of his remarks to other employees because they might 

consider them offensive.   

12.  Petitioner and Ms. Latham also enjoyed sharing jokes 

of a sexual nature with each other.  On one occasion, Ms. Latham 

gave Petitioner a T-shirt when she returned from vacation.  The 

back of the shirt had pictures of ladies’ butts wearing bikinis.  

There is no evidence that Petitioner found the shirt offensive; 

he never complained to Respondent or anyone else about the 

T-shirt.   

13.  On or about June 23, 2001, Ms. Walters wrote a note to 

Petitioner.  Ms. Walters requested that Ms. McDowell place the 

note in Petitioner's personnel file.  The note stated as 

follows: 

After our conversation on Wednesday, I 
thought we had cleared up my concerns with 
you.  Today I discover that your "blond" 
lady that does awnings was in your office 
yesterday and that you allowed her to 
accompany you to repair the washer in the 
laundry.   
 
This is totally unacceptable and violates 
Hotel policy and safety issues.  I do not 
expect you as a manager to have outside 
vendors in areas that they are not here to 
inspect, study, or to prepare estimates for.  
I will not discuss this any further with 
you. 
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14.  Ms. Walters would have written the above-referenced 

note if Petitioner had invited an unauthorized male to accompany 

him into a secure area.  However, Ms. Walters was especially 

concerned because the incident involved a female. 

15.  On at least two occasions, Ms. Walters made special 

requests for Respondent to conduct a class to review 

Respondent's harassment policy with her management team.  She 

made these requests because her management team consisted of 

members who were of various ages.  Ms. Walters wanted to make 

sure that the management team was aware that times had changed, 

and that conduct, which had been acceptable years ago, was no 

longer acceptable in today's workplace.   

16.  At the request of Ms. Walters, Respondent's staffing 

specialist, Martina McDowell, conducted a class on Respondent's 

harassment policy at the Island House Hotel on January 31, 2002.  

Petitioner, Ms. Walters, and Ms. Latham attended the class.   

17.  During the January 2003 class, Petitioner received a 

copy of Respondent's Harassment-Free Workplace Policy.  He 

signed a statement acknowledging that he had read and understood 

the policy, including the procedure to report violations.   

18.  On February 14, 2002, Petitioner signed a copy of 

Respondent's "New Employee Orientation Guidelines:  Policy & 

Procedures."  This document includes Respondent's discrimination 
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and harassment policies, which Petitioner initialed.  

Ms. McDowell signed the document under Petitioner's signature.   

19.  In the last year of Petitioner's employment at the 

Island House Hotel, Ms. Walters realized Petitioner was under 

stress in his personal life.  She also noticed a change in his 

behavior at work.  Ms. Walters felt that Petitioner's jokes and 

other attempts to be humorous became more intense.   

20.  Ms. Walters was so concerned that she requested 

Ms. McDowell to counsel Petitioner on more than one occasion.  

During the counseling sessions, Ms. McDowell advised Petitioner 

that off-color jokes were not accepted in the workplace.  

Ms. McDowell also told Petitioner that flirting with female  

co-workers was inappropriate and would be considered as sexual 

harassment under Respondent's policy.   

21.  Respondent does not provide the Island House Hotel 

with employees to perform housekeeping duties.  Island House 

Hotel contracts with a company by the name of TIDY for 

housekeeping services.   

22.  Ms. Latham, as Director of Housekeeping, does not 

supervise TIDY's housekeepers directly.  Instead, she interacts 

with TIDY's supervisors to ensure that the housekeeping duties 

are performed.   
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23.  One of TIDY's housekeepers was a young female named 

April.  She began working at Island House Hotel on or about 

July 23, 2003.   

24.  On Friday, July 25, 2003, Petitioner grabbed and 

jiggled his private parts as he walked down the hall to the 

elevator at the Island House Hotel.  April, Ms. Latham, and a 

porter named Alan Hoffman, were standing at the elevator.  

Ms. Latham observed Petitioner's conduct and considered it 

offensive.  Ms. Latham could tell that Petitioner's 

inappropriate behavior embarrassed April.   

25.  On Saturday, July 26, 2003, Ms. Walters was working at 

the Island House Hotel when she learned that a young man was at 

the front desk.  The young man wanted to speak to Ms. Walters 

privately.  Therefore, Ms. Walters invited the young man to go 

with her to the sales office.   

26.  During the conversation, the young man complained to 

Ms. Walters that an older gentleman named Ben, who worked at the 

hotel, had made inappropriate gestures to his fianceé, April.  

Specifically, the young man alleged that Ben had grabbed his 

private parts and jiggled them in front of April, who was 

offended by such behavior.   

27.  Ms. Walters talked to Ms. Latham after the young man 

left the hotel.  Ms. Latham confirmed that she had witnessed 

Petitioner grabbing his private parts in front of April.   
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28.  Immediately after talking to Ms. Latham, Ms. Walters 

called Respondent's branch manager, Sherry Moore.  Ms. Walters 

told Ms. Moore that Respondent needed to release Petitioner from 

his assignment at Island House Hotel.   

29.  Ms. Moore contacted Ms. McDowell by telephone.  

Ms. Moore instructed Ms. McDowell to contact Petitioner and 

instruct him to report to Respondent's office in Gulfport, 

Florida, on July 28, 2003.   

30.  On Sunday, July 27, 2003, Ms. McDowell contacted 

Petitioner.  Ms. McDowell told Petitioner to report to her 

office the next day instead of returning to work at Island House 

Hotel.   

31.  On Monday, July 28, 2003, Petitioner met Ms McDowell 

at her office.  Ms. McDowell explained that Respondent had 

received a sexual harassment complaint involving his behavior.  

Petitioner's initial reaction was to state that he had talked to 

the little girl and that she was okay with his apology.   

32.  The little girl that Petitioner referred to was not 

April.  Petitioner's initial statement in Ms. McDowell's office 

related to an incident involving a female employee of the 

hotel's beach service.   

33.  Ms. McDowell informed Petitioner that the complaint 

involved a housekeeper.  After explaining the allegations 

against him, Ms. McDowell relieved Petitioner of his work 
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assignment at Island House Hotel.  Petitioner became angry, 

stating as follows:  "Well, if Ms. Walters was going down the 

hallway and her ass was itching and she scratched it, would you 

fire her too?"  Ms. McDowell responded that she was dealing only 

with a complaint brought against him, where another employee had 

witnessed his conduct.  Ms. McDowell did not tell Petitioner 

that he was terminated as one of Respondent's temporary 

employees.   

34.  Respondent's policy requires employees to make 

themselves available for work assignments.  Employees are 

supposed to contact Respondent within 48 hours of the time that 

a work assignment ends if they are available for another job.  

Thereafter, employees are required to contact Respondent on a 

weekly basis.  Petitioner did not follow Respondent's policy in 

this regard.   

35.  In any event, Ms. McDowell conducted a follow-up 

investigation.  The investigation included interviews with 

Ms. Walters, Ms. Latham, and Mr. Hoffman.  Ms. McDowell was 

unable to talk to April who never returned to work.  After 

completing her investigation, Ms. McDowell considered 

Petitioner's employment terminated. 

36.  On or about November 21, 2003, Ms. McDowell requested 

that Ms. Latham make a written statement regarding the July 25, 

2003, incident.  Ms. Latham made the following statement: 
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April (housekeeper), Alan (porter) and 
myself were standing by the elevator when 
Ben Torres came down the hall and grabbed 
his privates.  Ben might not have realized 
April was standing there, he made these 
gestures all the time and I told him many 
times, that one of these days he will do it 
in front of the wrong person and get in 
trouble.  Most of the housekeepers knew how 
he was and just ignored his behavior.   
 

37.  Respondent did not hire another Chief Engineer to 

replace Petitioner.  Instead, Respondent assigned the duties of 

Chief Engineer to Glenn Johnson, the Director of Operations at 

the Island House Hotel.  Mr. Johnson is a white male.   

CONCLUSIONS OF LAW 

38.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.11, Fla. Stat. 

39.  It is an unlawful employment practice for an employer 

to discriminate against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual's gender.  See § 760.10(1)(a), Fla. 

Stat. 

40.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of the Federal Employment Discrimination Act, 

42 U.S.C. Section 2000(e), et seq., and the cases interpreting 

the Federal Employment Discrimination Act are therefore 

applicable to Chapter 760, Florida Statutes.  See Razner v. 
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Wellington Regional Medical Ctr., Inc., 837 So. 2d 437, 440 

(Fla. 4th DCA 2002). 

41.  In order to establish a prima facie case of gender 

discrimination, an employee must demonstrate the following:  (a) 

he is a member of a protected class; (b) he is qualified to do 

his job; (c) his employer discharged him but did not discharge 

similarly situated employees outside of the protected class.  

See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. 

Ct. 1817, 36 L. Ed. 2d 668 (1973); Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir 1997). 

42.  If an employee is successful in establishing a prima 

facie case, the employer must articulate a legitimate, 

nondiscriminatory reason for its actions.  Rojas v. Florida, 285 

F.3d 1339, 1342 n.2 (11th Cir. 2002); Combs v. Plantation 

Patterns, 106 F.3d 1519, 1526 (11th Cir. 1997). 

43.  If the employer satisfies its burden, the employee 

must prove that the employer's reason for its action is a 

pretext for illegal discrimination.  Texas Dept. of Community 

Affairs v. Burdine, 450 U.S. 248, 255-256, 101 S. Ct. 1089, 

1094-1095, 67 L. Ed. 2d 207 (1981).   

44.  As a male, Petitioner was a member of a protected 

class.  His history of working in maintenance at the Island 

House Hotel for many years indicates that he was qualified to 

perform his duties as Chief Engineer.  Respondent fired 
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Petitioner, but did not fire female managers (Ms. Walters and 

Ms. Latham), who shared jokes of a sexual with Petitioner.   

45.  Despite these facts, Petitioner has not met his burden 

of proving a prima facie case for two reasons.  First, there is 

no evidence that Ms. Walters' and Ms. Latham's conduct ever 

offended Petitioner or any other co-worker at the hotel.  

Second, neither Petitioner nor any other individual ever 

complained to Respondent about the behavior of the female 

managers.  Therefore, it cannot be said that Respondent treated 

the female managers in a more favorable way.   

46.  Assuming, but not concluding, that Petitioner proved 

his prima facie case, Respondent presented a legitimate and 

nondiscriminatory reason for relieving Petitioner of his work 

assignment.  Respondent's behavior in the presence of other 

employees clearly violated Respondent's Harassment-Free 

Workplace Policy.   

47.  Petitioner failed to present any evidence that the 

reason for his termination was a pretext for discrimination.  

There could be no gender discrimination where Respondent was 

never aware that any female employee's conduct was of the type 

that could be considered contrary to the harassment policy.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 
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RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 
Relief. 

 
DONE AND ENTERED this 6th day of June, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 6th day of June, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Debra Dawn Cooper, Esquire 
Debra D. Cooper, Attorney 
309 West Gregory Street 
Pensacola, Florida  32502 
 
Jane M. Rolling, Esquire 
5301 North Ironwood Road 
Post Office Box 2053 
Milwaukee, Wisconsin  53217 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LARRY JONES, 
 
     Petitioner, 
 
vs. 
 
CITY OF BUNNELL, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1761 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on October 19, 2004, in Bunnell, Florida, before 

Ella Jane P. Davis, a duly-assigned Administrative Law Judge of 

the  Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  David Glasser, Esquire 
     Glasser and Handel 
     Suite 200, Box N 
     150 South Palmetto Avenue 
     Daytona Beach, Florida  32114 

  
For Respondent:  James A. Scott, Esquire 
     4440 North Oceanshore Boulevard 
     Palm Coast, Florida  32137 

 
STATEMENT OF THE ISSUES 

 1.  Whether Respondent is, for purposes of Chapter 760, 

Florida Statutes, an "employee" of Petitioner. 
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 2.  Whether Respondent has committed an unlawful employment 

practice against Petitioner by failure to hire him on the basis 

of race, to wit:  African-American. 

PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations on or about March 1, 2002, 

and an Amended Charge on or about April 5, 2002, each time on 

the basis of racial discrimination, which allegedly occurred 

during a June 25, 2001, public vote of the Board of County 

Commissioners of the City of Bunnell, Florida.  On or about 

April 9, 2004, the Florida Commission on Human Relations entered 

a "Determination:  No Jurisdiction," on the basis that the 

Commission did not have jurisdiction "because there is no 

employer/employee relationship between the complainant and the 

City of Bunnell, Respondent." 

On or about May 19, 2004, Petitioner filed a Petition for 

Relief, and the Florida Commission on Human Relations referred 

the case to the Division of Administrative Hearings. 

At the disputed-fact hearing on October 19, 2004, 

Petitioner presented the oral testimony of Donna Kearney, 

Delories Hall, Daisy Mae Henry, and James Manfre, and testified 

on his own behalf.  Petitioner's Exhibits P-1 through P-3 were 

admitted in evidence.  Respondent presented the oral testimony 
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of Flynn Edmonson and Paul Fell, and had Respondent's Exhibits 

R-1 through R-5 admitted in evidence.   

At the close of hearing, Respondent agreed to provide 

Petitioner a copy of Exhibit R-5, an audio tape, immediately 

after the hearing. 

A Transcript was filed on November 3, 2004.  A Post-hearing 

Order was entered on November 5, 2004. 

On November 17, 2004, Petitioner's Unopposed Motion for 

Enlargement of Time for Petitioner to File Proposed Recommended 

Order was filed.  On December 14, 2004, Petitioner filed a 

letter-motion requesting that the undersigned provide him a copy 

of Exhibit R-5, because Respondent had not provided it.  On 

December 21, 2004, Petitioner's Second Unopposed Motion for 

Enlargement of Time to File Petitioner's Proposed Recommended 

Order was filed.  Each extension was granted.  On January 21, 

2005, an Order was entered by the undersigned, memorializing 

what had occurred in a telephonic conference call hearing on 

January 14, 2005, to the following effect: 

At that time, the parties were informed that 
due to the speed at which Exhibit R-5 (City 
Commission Meeting Minutes) had been 
recorded, the tape could not either be 
played or reproduced on any equipment 
available to the undersigned.  Respondent 
was offered the opportunity to take back R-5 
and copy it at normal speed for the ALJ and 
opposing counsel or to have a transcription 
made by a certified court reporter.  
Respondent orally moved to withdraw Exhibit 
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R-5 and, without objection, that motion was 
granted.  The original Exhibit R-5 will be 
returned to Respondent's counsel. 
 
The parties have stipulated to file their 
proposed recommended orders on January 30, 
2005. 
 

On January 31, 2005, Petitioner filed his Proposed 

Recommended Order.  The same day, Respondent moved for an 

extension of time to file Respondent's proposed recommended 

order.  On February 3, 2005, Respondent filed its Proposed 

Recommended Order and Closing Argument.  On February 11, 2005, 

Petitioner moved to strike Respondent's Proposed Recommended 

Order and Closing Argument.  On February 25, 2005, Respondent 

filed a response in opposition thereto.  The same day, an Order 

was entered denying Petitioner's Motion and granting Petitioner 

seven days in which to file a rebuttal supplement to his 

Proposed Recommended Order.  On March 7, 2005, Petitioner filed 

his Response to Respondent's Proposed Recommended Order.  All 

filings have been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner is an African-American male.  At all times 

material, he was employed as a member of the Flagler County, 

Florida, Sheriff's Department.  In 2001, he had worked for the 

Sheriff's Department in some capacity for twenty years and had 

held the rank of sergeant for twelve years.  In June 2001, he 
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was a Sheriff's Department patrol sergeant.  As such, he 

supervised Sheriff's Department officers on patrol. 

 2.  Respondent City of Bunnell is a municipality located in 

Flagler County, Florida.  It is governed by a five-person City 

Commission, including its mayor.  At all times material, the 

Commissioners were Mayor King and Commissioners Fell, Henry, 

Edmonson, and Marquis. 

 3.  Herein, Petitioner asserts that Respondent City 

discriminated against him due to his race because he was not 

appointed to the position of Acting Police Chief of the City of 

Bunnell, pursuant to an interlocal agreement the City never 

entered-into with the Sheriff's Department 

     4.  In early 2001, the City's full-time Police Chief 

resigned, and the City began to advertise for a full-time 

replacement.   

 5.  Petitioner lived in Bunnell, and was aware of the open 

position of full-time City Police Chief, but he elected not to 

apply.  One reason for his decision not to apply was that he had 

twice applied unsuccessfully in the mid-1990's.  Another reason 

was that by 2001, Petitioner was set in his career path with the 

Flagler County Sheriff and with his accruing State retirement 

benefits.  Employment with the City would not have continued to 

accrue him State retirement benefits. 
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6.  At all times material, all of the City police officers 

were Caucasian.   

     7.  While seeking a full-time Police Chief, the City kept 

the City Police Department functioning by relying on a series of 

"Acting Police Chiefs"; Police Corporal Harrison; and 

Donna Kearney, Administrative Assistant to the City Manager. 

8.  At all times material, Corporal Harrison was supervisor 

for the City Police Department's "road patrol." 

     9.  Donna Kearney had handled some clerical and scheduling 

functions of the City Police Department since the City had been 

seeking a full-time Chief of Police, but she was not a police 

officer.  She also has never been certified as a law enforcement 

officer by the Florida Department of Law Enforcement.   

     10.  At all times material, James Manfre was the elected 

Sheriff of Flagler County.  He had assumed that office on 

January 2, 2001.  The Sheriff is a constitutional officer and 

the chief law enforcement officer of Flagler County.  Sheriff 

Manfre is Caucasian.  His main offices are not in Bunnell, 

Florida. 

 11.  The Bunnell City Police Chief was restricted in what 

she/he could do.  She/he had to have City Manager approval to 

hire, to promote, or to reprimand police officers.  The Bunnell 

City Police, including the Police Chief, were expected to work 

out of City property, the Police Department, located in Bunnell. 
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 12.  Despite a series of "Acting" Chiefs of Police who 

served while the City advertised the full-time position, by 

June 2001, the efficiency of the City Police Department had been 

suffering for some time.  City police officers' morale was low, 

and their attitudes were bad.  Citizens were complaining about 

their frequency of patrols and general inefficiency. 

 13.  The Saturday before the June 19, 2001, City Commission 

Meeting, Acting Chief of Police John Ashton quit as Chief and 

returned to regular duty as a Bunnell City Police Sergeant.  

This apparently was due to a salary dispute with the City. 

 14.  On June 19, 2001, the City Commission met to discuss 

Acting Chief/Sergeant Ashton's compensation. 

 15.  Present at the June 19, 2001, City Commission Meeting 

were Mayor King (gender and race not of record); and 

Commissioners Fell (male Caucasian), Henry (female African-

American), and Edmonson (male Caucasian).  Commissioner Marquis 

was absent. 

 16.  Commissioner Edmonson was a former City Police Chief 

who had been fired several years previously for making a racist 

comment against African-Americans. 

 17.  At the June 19, 2001, City Commission meeting, Mayor 

King and Commissioner Fell took a moment to cite the City Police 

Department for doing a good job.  Corporal Harrison also spoke 

to the Commission. 
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 18.  Prior to June 19, 2001, the City had approached 

Sheriff Manfre about the Sheriff's Office taking over the City 

police functions until the City could hire a full-time police 

chief.  Sheriff Manfre attended the June 19, 2001, City 

Commission meeting and made a presentation concerning having the 

Sheriff's Department supervise the City Police Department's road 

patrol for a period of 90 days to allow time for the City to 

find and hire its own permanent Police Chief. 

 19.  After the Sheriff's presentation, Commissioner Fell 

moved a vote, which was seconded by Commissioner Henry.1/  The 

Motion failed to get a majority.  After further discussion, 

there was a motion to reconsider.  Ultimately, a motion to start 

negotiating the proposed interlocal agreement was passed 

unanimously by Commissioners King, Fell, Henry, and Edmonson.2/ 

 20.  Negotiations between the Sheriff and the City ensued, 

and the Sheriff's attorney drafted a proposed interlocal 

agreement. 

 21.  On June 22, 2001, another City Commission meeting was 

held.  At that time, only three City Commissioners were present:  

King, Fell, and Henry.  Edmonson and Marquis were absent.  Thus, 

there was no quorum to conduct business.  Nonetheless, Sheriff 

Manfre spoke before the Commission, as did several members of 

the public and Corporal Harrison.  Another Commission meeting 
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was scheduled for June 25, 2001, to, among other things, vote on 

whether or not to approve the proposed interlocal agreement. 

 22.  Upon the hopeful predictions of his attorney and his 

own optimism because the City had initially approached him, 

Sheriff Manfre signed the proposed draft of the interlocal 

agreement on June 22, 2001, and wrote in that the agreement was 

to be effective as of June 22, 2001.  That draft was never 

approved by the City Commission or signed by anyone on behalf of 

the City. 

 23.  Paragraph 2 of the proposed interlocal agreement 

provided, in part, "This Agreement shall be interpreted and 

administered in such a manner that it will not constitute a 

transfer, merger, or consolidation as those terms are used in 

the Constitution of the State of Florida or in any statute of 

the State of Florida." 

 24.  There was no clear consensus among the witnesses who 

testified about whether the language of the proposed agreement 

was designed to provide the City with an interim police chief or 

with a supervisor of its road patrol, a position already 

occupied by Corporal Harrison.   

 25.  The Sheriff testified that he had in mind to detail 

Petitioner to the City Police Department position, whatever that 

position was, and that he had spoken to Petitioner about it.  

The Sheriff's intent was based on Petitioner's rank; 
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capabilities; and familiarity with City issues, due to 

Petitioner's residency in Bunnell.  The Sheriff envisioned 

Petitioner operating out of the City Police Department; having 

daily interaction with the City police officers; and dictating 

to/directing the City police officers. 

26.  Petitioner never read the proposed interlocal 

agreement, yet he "knew" that, under it, he would be supervising 

road officers, and he assumed that if the proposed interlocal 

agreement went through, he would become the City Police Chief. 

 27.  The proposed interlocal agreement also is not clear as 

to whether the Sheriff was to provide an interim police chief or 

a supervisor of the City's road patrol.  Paragraph 4 of the 

proposed interlocal agreement set forth the services to be 

provided by the Sheriff.  Specifically, the Sheriff would 

"provide supervision for all necessary and appropriate law 

enforcement services in and for the CITY."  Paragraph 4 also 

provided that a "command officer" would be assigned as 

"supervisor" of the City's patrol deputies. 

28.  Paragraph 12 of the proposed interlocal agreement 

provided, in pertinent part: 

PERSONNEL:  The SHERIFF shall have authority 
for the hiring, training, assignment, 
discipline and dismissal of all law 
enforcement personnel subject to his 
supervision under this Agreement.  The 
SHERIFF shall also be legally responsible 
for the action of law enforcement personnel 
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performing services under this Agreement in 
accordance with law.  Any employee of the 
SHERIFF is not for any purpose whatsoever, 
an agent, employee, or legal representative 
of the City and are in no way authorized to 
make any contract, agreement or 
representation on behalf of the CITY or to 
create any obligation on behalf of the CITY.  
(Emphasis supplied) 
 

 29.  The Sheriff's unilateral hiring and disciplining 

authority in paragraph 12 of the proposed interlocal agreement 

would have been a departure from City Manager authority in that 

regard.  (See Finding of Fact 11). 

     30.  Paragraph 9 of the proposed Agreement specifically 

designated the Sheriff as an "independent contractor." 

 31.  In addition to the foregoing explicit language 

contained in the draft proposal at paragraph 2 (see Finding of 

Fact 23) and paragraph 9, Sheriff Manfre's testimony supports 

the concept that the Sheriff would have continued to be 

Petitioner's employer, whatever Petitioner's title, if the 

proposed interlocal agreement had been approved by the City 

Commission.  The Sheriff was clear that at all times the 

supervising officer he would designate under the agreement would 

remain an employee of the Sheriff's Department, even while 

carrying out duties for the City. 

 32.  Paragraph 18 of the proposed agreement granted the 

Sheriff "authority to expend funds from the existing Bunnell 

Police Department budget" to operate the City Police Department 
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under the Sheriff's supervision.  Despite some contrary 

language, one could reasonably interpret the proposed agreement 

to delegate to the Sheriff decisions on how much and for what 

purposes City money would be spent on City law enforcement. 

 33.  Paragraph 17 of the proposed interlocal agreement 

provided that the agreement would terminate after 90 days from 

its effective date, unless both parties agreed to review it.  

Also, either party could terminate the agreement prior to the 

end of its term upon 30 days' written notice.   

     34.  Paragraph 17 also reserved to the City the right to 

require the Sheriff to transfer and replace any personnel, who, 

in the sole determination of the City, failed to perform 

consistent with City standards.  This paragraph would seem to 

have permitted the City unilateral removable rights over 

whomever the Sheriff could appoint under the interlocal 

agreement. 

 35.  On June 25, 2001, the City Commission met and again 

discussed the proposed interlocal agreement.  Commissioners 

King, Fell, Henry, and Edmonson were present.  Marquis was again 

absent.  Several members of the public spoke on the issue of 

whether the agreement should be approved.  Among others, 

Donna Kearney spoke against what she saw as "the Sheriff's 

proposal," because she interpreted the proposed agreement as 

duplicating the position of "road supervisor," which was already 
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filled by Corporal Harrison of the City Police Department, and 

because she felt a permanent police chief was needed.  

Delories Hall, an African-American citizen, spoke in support of 

the proposed agreement because she felt her neighborhood, which 

is predominantly African-American, was poorly protected by the 

City Police.   

 36.  Corporal Harrison spoke again at the June 25, 2001, 

meeting.  Although the content of his comments is not of record, 

it may be presumed, from the evidence as a whole, that he 

opposed the interlocal agreement. 

  37.  On June 25, 2001, some City Police Officers spoke to 

the Commissioners, generally opposing the agreement between the 

City and the Sheriff.  They felt their professional performance 

had recently improved and that they should be given another 

chance to correct the problems that had led to the proposal of 

the interlocal agreement. 

 38.  After the public discussion closed on June 25, 2001, 

Commissioner Henry made a motion to accept the proposed 

interlocal agreement, with several revisions.  Commissioner 

Edmonson seconded Commissioner Henry's motion.3/  The vote 

resulted in King and Henry supporting the proposed agreement, 

with revisions, and Commissioners Fell and Edmonson opposing the 

proposed agreement, even if revised.  As a result of the "two-

to-two" vote, the motion did not pass, and the proposed 
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agreement which had previously been signed by the Sheriff, never 

took effect. 

 39.  The record herein does not explain how the proposed 

revisions were to be presented to the Sheriff by the City 

Commission.  The exact revisions proposed by the Commission are 

not of record.  They were not interlineated over the Sheriff's 

signature on the two copies of his proposed draft of the 

interlocal agreement which are in evidence, nor did witnesses 

seem clear whether there ever were any written proposed 

revisions.  Finally, the Commission's Minutes in evidence do not 

reflect the proposed revisions. 

 40.  Commissioner Fell testified, without refutation, as to 

several reasons he had ultimately voted against the proposed 

agreement in any form.  None of his reasons addressed race.  

Most of his concerns were financially based, but he also worried 

that the Sheriff was making a "power play."  From Mr. Fell's 

point of view, if the proposed interlocal agreement were 

approved, the Sheriff would be supervising law enforcement 

throughout the entire county, and through similar interlocal 

agreements, would be supervising law enforcement in all but two 

cities within the county.  Although the City of Bunnell had 

problems with its police department, Mr. Fell wanted to give the 

local police officers another chance.  He expressed confidence 

in Corporal Harrison. 
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 41.  Commissioner Edmonson testified that on June 25, 2001, 

he voted against the proposed agreement because several City 

police officers, including Corporal Harrison, had spoken to him 

before the Commission meeting and asked that he give them one 

more chance to operate without outside help, and that he had 

told them he would vote them another chance, but it would be 

their last chance. 

 42.  The Sheriff's attorney advised the Sheriff of the 

negative June 25, 2001, Commission vote by phone on June 25, 

2001. 

 43.  The Sheriff, in turn, placed a phone call to his 

friend, Commissioner Edmonson. 

 44.  Commissioner Edmonson and Sheriff Manfre spoke by cell 

phone while the Sheriff was driving on the Florida Turnpike.  

Their respective versions of this bad connection and frequently 

distracted conversation are very different.   

     45.  According to the Sheriff, Edmonson told him that 

Edmonson had "heard" that some of the City police officers would 

not report to an African-American.  However, even Sheriff Manfre 

conceded that Edmonson did not say this knowledge motivated 

Edmonson's vote against the proposed interlocal agreement.   

     46.  Commissioner Edmonson denied the statement attributed 

to him by Sheriff Manfre.  He claimed to have stated to the 

Sheriff that some City police officers had a problem with 
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Petitioner, personally, and that the Sheriff needed to check 

into that problem.  Edmonson further testified that when the 

Sheriff asked if the problem was because Petitioner was African-

American, he, Edmonson, had denied that race was the issue, and 

the Sheriff hung-up.  On this point, Commissioner Edmonson is 

the more credible witness. 

 47.  Commissioner Edmonson further testified that if the 

Sheriff had not terminated their cell phone conversation when he 

did, Edmonson would have explained to the Sheriff that the City 

police officers had told Edmonson they were upset over an 

incident several weeks prior to June 25, 2001, when Petitioner, 

acting for the Sheriff's Office, had released an individual in 

City Police Department custody.  Because Petitioner denied that 

any such release of an arrestee by Petitioner ever occurred, and 

because there was no explanation how, without an interlocal 

agreement in force, Petitioner would have had any authority to 

release a City arrestee, it has not been proven that such an 

incident occurred.  However, there was no evidence to refute 

Edmonson's testimony that this story had been told him by police 

officers and no evidence that race, rather than Petitioner's 

personality or an interlocal power struggle, influenced 

Edmonson's vote on June 25, 2001. 

     48.  Finally, paragraph 17 of the proposed agreement (see 

Findings of Fact 33-34) would have given the City a unilateral 
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right to require transfer of anyone assigned by the Sheriff 

pursuant to the interlocal agreement, and even to terminate the 

agreement, itself, upon 30 days notice.  Such an options suggest 

that if race had been an issue, it could have been addressed at 

any time later. 

 49.  A few days after June 25, 2001, the Sheriff issued a 

press release denouncing the City Commission vote as "racist." 

Much public uproar ensued.  Then the Sheriff appeared at an 

NAACP meeting with Commissioner Edmonson "to heal" the situation 

created by his press release. 

     50.  There were no further negotiations on an interlocal 

agreement. 

 51.  Corporal Harrison next served as interim City Police 

Chief.   

     52.  In either August or September 2001, the City finally 

hired a full-time Police Chief.  The hiree was Caucasian. 

 53.  Apparently urged on by the Sheriff's public stance, 

Petitioner filed a Charge of Discrimination with the Commission 

on or about March 1, 2002.  Therein, Petitioner named the 

"Flagler County Sheriff's Office" as the offending employer or 

governmental agency.  However, on April 5, 2002, Petitioner 

amended his Charge to reflect that the employer or governmental 

agency involved was the City of Bunnell. 
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 54.  No evidence was presented as to any damages Petitioner 

incurred due to the tied vote of the City Commission on June 25, 

2001.  There was no evidence Petitioner would have been paid 

more money or would have received greater fringe benefits if he 

had been appointed by the Sheriff to serve the City in any 

capacity under the proposed agreement.  There was no evidence 

Petitioner did not continue to receive his regular compensation 

and benefits from the Sheriff after the City rejected the 

proposed agreement. 

 55.  Petitioner has prayed for attorney's fees, but by 

agreement, the parties have deferred that issue until the merits 

of the case are determined by the final order. 

CONCLUSIONS OF LAW 

56.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Chapter 760, and Section 120.57(1), Florida 

Statutes. 

57.  No employer-employee relationship between Petitioner 

and Respondent City has been proven.  See Spirides v. Reinhardt, 

613 F.2d 826 (D.C. Cir. 1979). 

58.  Petitioner's assertion that pursuant to Virgo v. 

Rivera Beach Associates Ltd., 301 F.3d 1350 (11th Cir. 1994), 

some type of "joint employership" existed between the Sheriff's 

Department and the City is not reasonable and not accepted.   
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59.  While Chapter 760, Florida Statutes, prohibits racial 

discrimination by a potential employer in the hiring process, 

and prohibits the refusal of a potential employer to hire an 

applicant on the basis of his or her race, neither of those 

situations occurred here. 

60.  Here, a municipality (the Respondent City) considered 

whether or not to enter into a contract with an independent 

contractor (the Sheriff).  The independent contractor was the 

employer of the Petitioner, and Petitioner was to remain an 

employee of the Sheriff at all times.  It was this all-important 

element of control by the Sheriff that was the basis of the 

oppositional votes of the two Commissioners who voted against 

the proposed interlocal agreement.  The Commissioners did not 

want to turn over control of the City Police Department to the 

Sheriff or to any Sheriff's representative, regardless of race.  

Petitioner's race as a reason for rejecting the proposed 

agreement has not been proven. 

61.  For the foregoing reasons, it is concluded here, as it 

was concluded by the Florida Commission on Human Relations in 

its April 9, 2004, Determination:  No Cause, that no employer-

employee relationship existed or could have existed between the 

City and the Petitioner sufficient to create jurisdiction of 

this case before the Florida Commission on Human Relations, 

derivatively before the Division of Administrative Hearings. 
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62.  Moreover, looking at the June 25, 2001, tied vote 

resulting in rejection of the Sheriff's proposed interlocal 

agreement, it is concluded that no racial animus by either 

Commissioner Fell or Commissioner Edmonson has been clearly 

demonstrated.  The most that has been shown is that Edmonson 

knew some City police officers might harbor animus toward 

Petitioner on a personal, not a racial, basis.   

63.  Assuming arguendo, but not ruling, that Commissioner 

Edmonson, himself, harbored some racial animus toward African-

Americans, Petitioner still cannot prevail.  The racially 

discriminatory motive of only one member of a three-member 

majority of a five member elected council will not give rise to 

civil rights liability against the council.  See Mason v. 

Village of El Portal, 240 F.3d 1337 (11th Cir. 2001), where a 

police officer unsuccessfully sued a village council, pursuant 

to a federal 1983 action for racial discrimination in the 

process to reappoint him.  In the same context, see Horne v. 

Russell County Commission, 295 F. Supp. 2d 1289, (M.D. Alabama 

2003), in which it was held that existence of an 

unconstitutional motivation by only one county commissioner is 

insufficient to impute such a motive to the commission as a 

whole.  
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RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations  

enter a final order dismissing the Charge of Discrimination and 

the Petition for Relief for lack of jurisdiction. 

DONE AND ENTERED this 7th day of June, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of June, 2004. 

 
 

ENDNOTES 
 
1/  Note Finding of Fact 38 that Commissioner Fell ultimately 
voted against the final draft of the proposed interlocal 
agreement and Commissioner Henry voted for it. 
 
2/  Note Finding of Fact 38 that Commissioner Fell and Edmonson 
ultimately voted against the final draft of the proposed 
interlocal agreement. 
 
3/  Note the remainder of this Finding of Fact that Commissioner 
Edmonson ultimately voted against the final draft of the 
proposed interlocal agreement. 



 22

COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Davis Glasser, Esquire 
Glasser and Handel 
Suite 200, Box N 
150 South Palmetto Avenue 
Daytona Beach, Florida  32114 
 
James A. Scott, Esquire 
4440 North Oceanshore Boulevard 
Palm Coast, Florida  32137 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 



TBD | 200524 TBD.R (Unofficial Reporter) | 1/26/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 43 of 99 

 

 

 

 

 

200524 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Evans v. Alachua County 

CITATION: 200524 TBD.R 003 

DATE: 6/7/2005 

STATE: FL  

 

CASE NO: 

23-03970 (FCHR) 

04-002033 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 04002033.PDF 

PAGES: 36 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BERGITA EVANS, 
 
     Petitioner, 
 
vs. 
 
COUNTY OF ALACHUA, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2033 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on January 11-12, 2005, in Gainesville, Florida, 

before Ella Jane P. Davis, a duly-assigned Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  Bill Salmon, Esquire 
     410 Southeast 4th Avenue, Suite A 
     Gainesville, Florida  32601 

  
For Respondent:  Linda G. Bond, Esquire 
     Allen, Norton, and Blue, P.A. 
     906 North Monroe Street 
     Tallahassee, Florida  32303 

 
STATEMENT OF THE ISSUE 

 Whether Respondent Employer is guilty of an unlawful 

employment practice, to wit:  termination of Petitioner on the 

basis of handicap discrimination without reasonable 

accommodation. 
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PRELIMINARY STATEMENT 

 On or about September 4, 2003, Petitioner filed a Charge of 

Discrimination, on the basis of handicap, with the Florida 

Commission on Human Relations.  On May 4, 2004, the Commission 

entered its Determination:  No Cause.  Petitioner timely filed a 

Petition for Relief.  On or about June 9, 2004, this case was 

referred to the Division of Administrative Hearings. 

 This case was initially consolidated with Washington v. 

Alachua County Sheriff's Office, DOAH Case No. 04-2022.  That 

case was bifurcated-out on the date of hearing.  It subsequently 

settled, and that file of the Division was closed. 

 At the disputed-fact hearing herein, Petitioner Evans 

testified on her own behalf.  Her Exhibits P-1 through P-9 were 

admitted in evidence.  Petitioner's Exhibit P-7 was the 

deposition of Lt. Mike Donovan.  Petitioner's Exhibit P-8 was 

Sheriff Stephen Oelrich's deposition.  Respondent presented the 

testimony of Sheriff Stephen Oelrich, Robert Chapman, 

James Lybarger, and Sherry Larson.  Respondent's Exhibits R-1 

through R-23 were admitted in evidence.  Certain items were 

officially recognized. 

 A Transcript was filed on January 24, 2005.  Petitioner 

filed a Proposed Recommended Order on February 23, 2005, and 

Respondent filed its Proposed Recommended Order on February 24, 
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2005.  Both proposals have been considered in preparation of 

this Recommended Order.  

FINDINGS OF FACT 

 1.  Respondent has been the elected Sheriff of Alachua 

County, Florida, for 12 years.  As such, he was, and is, a 

constitutional officer of the State of Florida and the chief law 

enforcement officer for Alachua County.  Since January 1998, he 

has administered the Alachua County Jail.  In his capacity as 

administrator of the jail he qualifies, strictly in his official 

capacity, as an "employer," pursuant to Chapter 760, Florida 

Statutes.  Respondent Employer also may be referred to as "the 

Alachua County Sheriff's Office" (ACSO). 

 2.  Petitioner is an African-American female.  At all times 

material, she was an employee of Respondent Employer, and "an 

aggrieved person," pursuant to Chapter 760, Florida Statutes. 

 3.  Respondent began administration of the jail in 

January 1998.  Prior to that time, the Alachua County Board of 

County Commissioners operated the jail.  Respondent assumed 

administration of the jail through a governmental interlocal 

agreement, subject to existing collective bargaining agreements 

and various other parameters encouraging continued employment of 

existing jail personnel. 
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 4.  In January 1998, all current jail employees were 

required to complete new applications, subject to review to 

ensure compliance with the ACSO's employment standards. 

 5.  On her 1998 job application form, Petitioner answered 

questions concerning her physical limitations as follows: 

* * * 
 
6.  Are you able to participate with or 
without accommodation in defensive tactics, 
firearms, or physical training, operation of 
a motor vehicle, or otherwise perform the 
duties set forth in the job description or 
task analysis related to the position for 
which you applied?  - NO. 
 
7.  This position may require a physical 
ability test.  If such a test or examination 
is required, would you be able to take this 
test or examination with or without 
accommodation?  - NO. 
 
8.  Explain what accommodation(s) you would 
need to perform these tasks or take the test 
or examination.  - LEFT BLANK. 
 

* * * 
 

 6.  The majority of former Alachua County Jail employees 

were hired by ACSO.  Some employees who did not meet ACSO's 

requirements were not hired/transferred to the new employer. 

These were mostly employees with criminal records.   

     7.  It was Respondent's intent to try to retain jail 

employees, even if they were temporarily unable to perform their 

essential job functions, for up to 12 months. 
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     8.  Petitioner, who had served as a detention officer at 

the jail from 1981 to 1998, was one of the employees who 

successfully made the transition and was hired by Respondent in 

January 1998. 

 9.  At all times material, Petitioner was a Certified 

Correctional Officer.  Her certification only indicates that she 

had met minimum training requirements and the mandatory 

continuing professional training requirements, pursuant to 

Florida law. 

 10.  At the time of her hire/transfer in January 1998, 

Petitioner weighed 350 pounds and suffered from osteoarthritis 

and hypertension.  Obesity, osteoarthritis, and hypertension 

have plagued Petitioner since before her hire/transfer. 

 11.  Also, at least since June 29, 1998, Petitioner has 

been unable to walk long distances.  On that date, a podiatrist 

diagnosed her with "bone spurs" in both feet.  She submitted a 

Health and Work Status Report to the Employer stating Petitioner 

should only sit 50 percent, stand 50 percent, walk 50 percent, 

and climb stairs 10 percent.  These figures add up to more than 

100 percent, and the undersigned interprets the report, in the 

light of Petitioner's testimony, to mean that the physician was 

restricting her to no more than the respective percentages of 

each listed activity.   
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     12.  The June 29, 1998, report went on to say that 

Petitioner should not use her feet for extended periods, perform 

physical force restraints/combat, or stressful work.   

     13.  As a result, ACSO placed Petitioner on temporary 

restricted duty (TRD).  Petitioner's testimony suggested that, 

at some point, she recovered from the foregoing "temporary" 

restrictions, and a subsequent November 26, 2002, memorandum 

from the Employer (see Finding of Fact 45) suggests that 

sometime prior to March 6, 2002, Petitioner was returned to 

regular duty, minus the June 29, 1998, physical restrictions.  

(See Findings of Fact 35-37).  However, it is not clear for what 

period of time between June 29, 1998, and March 6, 2002, 

Petitioner remained on TRD. 

 14.  There was no requirement of a Physical Agility Test 

(PAT) during Petitioner's 18 years of service at the jail prior 

to ACSO taking over jail management, and Petitioner was not 

required to take and pass a PAT in order to be hired/transferred 

to the ACSO regime in 1998. 

 15.  The jail employed more than 300 detention officers.  

Detention officers were subject to being assigned to any area 

within the jail. 

     16.  The written Job Description for Detention Officer has, 

at all times material, required ". . . maintaining physical 

custody and control of inmates . . ." and ". . . receiving and 
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processing inmates, enforcing disciplinary procedures for the 

control of inmate behavior." 

 17.  Nowhere does Petitioner's written job description use 

the word, "running," but it specifies the following "physical 

requirements," with or without, a PAT in place: 

E.  PHYSICAL REQUIREMENTS 
Sit, stand or walk for moderate periods. 
Have good close, distant, color, peripheral, 
depth and adjusted vision. 
Hear at normal range or with accommodation.  
Speak, read, write, and understand English 
fluently. 
Lift/carry 100+ pounds. 
Climb, balance and reach with arms. 
Bend, stoop, kneel, crouch and crawl. 
Taste and smell. 
Manual dexterity. 
Drive a vehicle.  (Emphasis supplied) 
 

     18.  The primary duties for all jail detention officers 

were the care, custody, and control of jail inmates and 

operation of the facility.  These duties might, on occasion, 

include running or walking briskly to come to the aid of fellow 

officers who were "down" or to respond to inmate fights.  

Detention officers were also responsible for the security of the 

entire 300,000 square feet of jail space and the 10-acre parcel 

of land surrounding it. 

 19.  A jail detention officer's regular duties also 

included inspecting inmate housing areas and looking under 

bunks, some of which were only 16 inches off the floor, for 
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contraband, including drugs and weapons.  Detention officers had 

to go up and down stairs to make these inspections. 

 20.  During Petitioner's employment with Respondent, 

detention officers on TRD were often placed in the personnel 

office, lobby of the jail, or in central control.  The lobby now 

only utilizes civilian personnel.  (See Finding of Fact 50.)   

     21.  The Sheriff has a law enforcement background and 

mindset.  When he took over the jail, he imposed additional 

employment standards on jail detention officers above and beyond 

the minimum standards established by the State of Florida.  As 

part of his initiative to professionalize the jail, and in an 

effort to obtain national accreditation for the jail from the 

American Correctional Association, the Sheriff established 

minimum physical requirements for all detention officers. 

 22.  Over time, ACSO's training staff created a job-related 

physical review and designed the PAT. 

 23.  The PAT evolved over a period from approximately 

November 1999 to March 2000.  It ultimately consisted of a timed 

course of nine tasks. 

 24.  The timed PAT began with Task 1: a 455-foot (reduced 

by July 1, 2003, to 300-foot) sprint, to the first obstacle.  

The "first obstacle" was the step obstacle (stepping over 17 

seven-inch rope steps in sequence), then continuing on 50 feet 

to the next task.  It is clear from her testimony that 
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Petitioner incorrectly saw this first part (Tasks 1 and 2) as 

the only part of the PAT which required running. 

 25.  However, Task 3 of the PAT was the "Serpentine," which 

involved snaking around a series of cones without knocking them 

down.  Then, the detention officer would have to "sprint 

approximately 85-feet to the next obstacle."  Task 4 was a low 

crawl, followed by a sprint of approximately 155 feet to the 

weapon fire area and the next obstacle.  Task 5 was rapid and 

accurate weapon fire testing, followed by a sprint approximately 

40-feet to the next obstacle.  Task 6 for detention officers 

involved climbing a set of stairs, followed by a sprint of 

approximately 60 feet to the next obstacle.  Task 7 was another 

serpentine, followed by a sprint of approximately 160 feet to 

the next obstacle.  Task 8 was a test involving dragging a 150-

pound dummy and a 123-foot sprint to Task 9, which involved 

handcuffing.   

     26.  It is clear that by "sprint" the PAT intended quick, 

short runs at high speeds and that the PAT required many 

sprints. 

27.  It is not clear whether the PAT intended that a 

stopwatch be running non-stop through the nine tasks, but it is 

clear that all or part of the PAT was timed and that a specific 

overall time had to be met by each detention officer in order to 

pass the PAT.  
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 28.  Petitioner knew when she was hired/transferred in 

January 1998 that Respondent Employer had, or soon would have, 

additional and different employment standards than she had 

experienced for the last 18 years at the jail and that those new 

standards might constitute a mandatory threshold for her 

continued employment. 

     29.  As of November 2000, all detention officers, including 

Petitioner, were advised that they would be required to 

participate in the PAT and that they were being given an 18-

month phase-in period before the test became a mandatory job 

requirement for detention officers.  Petitioner was advised that 

she would be required to take/pass the PAT by July 1, 2003. 

 30.  Among other purposes, the PAT was designed to mirror 

some of Petitioner's daily job activities or job description 

requirements, such as going up and down stairs, running, and 

searching under bunks.  Parts of the PAT addressed the readiness 

necessity of confronting and controlling inmates.  It also 

included the less-likely emergency activities of crawling and 

shooting. 

 31.  At least by July 1, 2003, (and possibly earlier), 

Petitioner's job description was amended to reflect that the PAT 

was part of the essential functions of her job: 
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IV.  QUALIFICATIONS: 
 

* * * 
 
     B.  Experience and Training: 
 

* * * 
 

Must meet or exceed all applicable      
physical agility standards required by 
ACSO.   

 
 32.  As part of the continued departmental upgrading and 

phasing-in of PAT, detention officers, including Petitioner, 

also were required to participate in 40 hours of in-service 

training, which included training to successfully pass the PAT. 

 33.  ACSO provided University of Florida fitness and 

nutrition interns and an onsite exercise room to assist jail 

employees in reaching physical fitness levels sufficient to 

timely pass the PAT.   

34.  Petitioner did not avail herself of these PAT training 

opportunities, due, in part, to health reasons. 

 35.  On March 6, 2002, Petitioner provided to Respondent a 

letter from her general practitioner, Dr. Thompson, stating: 

 
[Petitioner] suffers from morbid obesity and 
has severe osteoarthritis of both knees and 
also suffers from hypertension.  These 
ongoing medical problems preclude her from 
being able to participate in the physical 
agility test that is a requirement of her 
position as a correctional officer. . . . 
 



 12

 36.  Petitioner could not physically train for, or perform, 

the PAT as of March 6, 2002.  From that date on, she relied on 

Dr. Thompson's letter, so that her superiors would not require 

her to take/train for the PAT.   

     37.  Petitioner submitted no later reports to change 

Dr. Thompson's March 6, 2002, opinion, but claimed that the 

Employer had not placed her on TRD as a result of it. 

 38.  In April of 2002, Petitioner's knee was injured in a 

motor vehicle accident. 

 39.  Petitioner testified that from the April 2002 accident 

until she was terminated in August 2003, she was unable to stand 

for long periods of time; run; cook regular meals for her 

family; clean her house without assistance; or do any gardening 

or yard work.  She also related that knee pain limited or ended 

marital intimacy.  To some degree, at least, these limitations 

continued after her August 2003 termination.  She also claimed 

to have been unable to attempt the PAT from April 2002 until her 

termination in August 2003.  See infra. 

 40.  Petitioner testified that she could not workout at the 

jail gym or otherwise prepare for the PAT after her April 2002 

automobile accident. 

 41.  Over time, in part due to her inactivity, Petitioner 

reached a weight in excess of 400 pounds. 
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 42.  Petitioner continued to rely on Dr. Thompson's 

March 6, 2002, pre-accident letter to avoid training for, or 

taking, the PAT.  Dr. Thompson never supplemented this letter. 

 43.  Respondent's published policy concerning the PAT 

permitted employees who were unable to do PAT for medical 

reasons to delay taking it, as follows: 

1.  Sworn employees unable to participate in 
a semi-annual proficiency because of a 
medical condition must have their physician 
complete the Medical/Physician's 
Recommendation Form, ACSO 94-24 and the 
Health and Work Status Report, ACSO 96-178 
and return them to the Human Resources 
Bureau. 
2.  Sworn employees who fail to participate 
or demonstrate semi-annual proficiency 
because of a medical condition will be 
placed on Temporary Restricted Duty (TRD) 
for a period of up to twelve (12) months to 
rectify the deficiency.  The TRD shall not 
exceed twelve (12) consecutive months, or a 
total of eighteen (18) months within a 
twenty-four month period.  At the end of the 
extension period, the sworn employee will be 
required to complete and successfully pass 
any missed test(s). 
3.  Sworn employees who fail to demonstrate 
proficiency at the end of the TRD period 
will be relieved . . . of sworn duty if not 
done so when the employee is placed on TRD.  
. . . [sworn employees] suspended from sworn 
duty shall be reassigned to non-sworn status 
pending administrative action.  
Administrative action may range from 
permanent non-sworn assignment with all 
employee pay and benefits adjusted 
accordingly, if a position is available, up 
to and including termination.  (Bracketed 
material added for clarity.) 
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 44.  On or about November 25, 2002, Petitioner submitted a 

Health and Work Status Report from Dr. Bensen, her chiropractor, 

which said she was: 

Unable to run and is to be excused from that 
portion of the physical agility test until 
further notice. 
 

     45.  On November 26, 2002, Respondent Sheriff issued a memo 

to Petitioner that provided, in pertinent part: 

RE:  TEMPORARY RESTRICTED DUTY 
the very nature of corrections requires 
instantaneous response to potentially 
hazardous or stressful situations.  This 
response often involves extreme physical 
exertion.  You have provided medical 
information from your physician indicating 
that you are temporarily unable to fulfill 
the essential functions of your appointment 
as a Detention Officer. 
 
Therefore, effective immediately, you are 
hereby placed on Temporary Restricted Duty 
and directed to report to the Human 
Resources Bureau for assignment.  You must 
provide the Human Resources Bureau with an 
updated Health and Work Status Report every 
30 days, commencing with the effective date 
of this assignment. 
 
While on Temporary Restricted Duty, the 
following conditions shall apply: 
 
1.  You shall avoid physical confrontations, 
except when necessary to protect yourself or 
another person from imminent death or 
serious injury. 
 

* * * 
 
5.  You will not participate in any training 
that would involve activities contrary to 
the restriction indicated by your physician. 
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* * * 

 
An assignment to Temporary Restricted Duty 
cannot exceed twelve months.  If you are 
unable to return to full, unrestricted 
duties as a Detention Officer at that time, 
you will be subject to reclassification to a 
position within your capabilities or to 
termination. 
 

 46.  Petitioner concedes that Instruction 5, of the 

Sheriff's November 26, 2002, memo, placing her on TRD, amounted 

to Respondent telling her that he was following her doctor's 

orders and expected her to follow them, too. 

 47.  From November 2002, through July 2003, Petitioner 

submitted appropriate Health and Work Status Reports from 

Dr. Bensen and received approval of TRD from the Employer. 

 48.  The way the foregoing system worked was that at some 

point between the 19th and 30th of each month, Petitioner would 

visit Dr. Bensen and he would make out a Health and Work Status 

Report, certifying that she was "unable to run and is excused 

from that portion of the Physical Ability Test until further 

notice."  (R-12)  A few days later, Petitioner would present the 

foregoing Report to a superior officer, who would note on a 

Return to Duty Form, the date of his or her conference with 

Petitioner concerning Petitioner's restrictions; the date 

Petitioner's next Health and Work Status Report was due; and the 

date of Petitioner's next scheduled physician's appointment.  



 16

This Return to Duty Form authorized Petitioner to be placed in 

TRD.  (R-11)  Thereafter, a Human Resources Risk Manager signed-

off on the same form to approve the TRD assignment.   

     49.  Although the Health and Work Status Report Forms and 

Return to Duty Forms in evidence do not cover every month 

between November 26, 2002, and August 2003, or precisely dove-

tail by date, the tangible items in evidence, together with the 

credible testimony and evidence as a whole, support findings 

that Petitioner's last counseling by a superior officer occurred 

on August 1, 2003; that her next physician's appointment was 

expected to be August 26, 2003; and that Petitioner was ordered 

to remain on TRD, effective July 30, 2003.  (See Findings of 

Fact 56-58) 

 50.  While on TRD from November 2002 to August 2003, 

Petitioner was primarily assigned to the jail's lobby.  

Occasionally she was assigned to the command center.  Petitioner 

was assigned to the lobby, partly due to her good communication 

skills.  At the time, both locations were full duty detention 

officer postings.  Neither location has stairs in it.  Trustee 

inmates are not handcuffed in the lobby.  Transferee-inmates may 

be handcuffed in the lobby.  The lobby is mostly a public 

information outlet and an entrance and exit point for the jail 

facility.  Currently, ACSO utilizes only civilian personnel in 

those areas, instead of physically restricted detention 
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officers, because all sworn detention officers are expected to 

be in a state of operational readiness and to be able to respond 

as full-service officers. 

 51.  On June 10, 2003, the Employer requested an 

independent medical evaluation of Petitioner.  Dr. Newcomer, a 

medical physician, evaluated Petitioner and provided the 

Employer with the following information on June 24, 2003: 

DIAGNOSIS:  Morbid obesity, bilateral knee 
arthritis with more recent knee trauma 
resulting in chronic pain, hypertension in 
fair control.   
 
TREATMENT PLAN:  Functional capacity 
evaluation is requested and will be set up 
at Rehab Solutions.  When that information 
is available, further assessment of her 
specific functional abilities to compare the 
physical requirements of job description 
including physical agility test, can be more 
specifically addressed.  Her extreme obesity 
and advanced degenerative arthritis in the 
knee will definitely limit her long term 
ability for weight bearing exercise and 
physical stress.  (Emphasis supplied) 
 

52.  On June 27, 2003, Rehab Solutions, Inc., wrote 

Petitioner in an attempt to schedule, for July 7, 2003, the 

physician-ordered functional capacity evaluation. 

 53.  On July 1, 2003, the PAT became mandatory for all 

detention officers, including Petitioner. 

54.  Petitioner took Rehab Solutions a July 1, 2003, letter 

(Tr-142; R-10) from Dr. Bensen.  As a result, Rehab Solutions 

elected not to perform the functional capacity evaluation of 
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Petitioner on July 7, 2003.  Dr. Bensen's letter read, in 

pertinent part: 

[Petitioner] has been seen in this office 
for treatment of injuries sustained in an 
MVA [sic. "motor vehicle accident"] which 
occurred on April 12, 2002.  These injuries 
include cervicobrachial syndrome, cervical 
sprain-strain, knee sprain-strain, and 
thoracic sprain-strain . . . she has 
recently been able to increase both the 
speed as well as the distance of her walking 
regimen.  Soft tissue injuries typically 
take up to 18 months to heal and 
[Petitioner's] rehabilitation has been 
complicated by her weight. . . . any 
stressful assessment examination at this 
time is likely to re-injure that patient's 
knee and it is recommended that such 
assessment be postponed until October of 
this year to allow for more complete 
resolution of her symptoms. 
 

 55.  Since the foregoing letter from Dr. Bensen was 

presented to Rehab Solutions, Inc., it would seem to be 

suggesting, not that Petitioner could attempt the PAT in 

October 2003, but that Rehab Solutions, Inc., ought not to 

perform a functional capacity evaluation of Petitioner for 

Dr. Newcomer and the Employer until October 2003.  It is not 

clear when the Employer came into possession of this letter of 

Dr. Bensen. 

     56.  On July 29, 2003, Dr. Bensen filled out a Health and 

Work Status Report to the effect that he had examined Petitioner 

on July 29, 2003; that she might return to work on July 30, 

2003; and that she was "unable to run and is to be excused from 
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that portion of the physical agility test until dated [sic.] 

listed below - October 2003"; and that he expected Petitioner to 

return for her next appointment on August 26, 2003.  (R-12)  

This was the last Health and Work Status Report submitted to the 

Employer before Petitioner's termination on August 7, 2003.  

(See Finding of Fact 49.) 

 57.  The last Return to Duty Form before Petitioner's 

termination shows that Susan Wiley, on behalf of the Employer, 

discussed Petitioner's restrictions with her on August 1, 2003; 

continued Petitioner on temporary restricted duty, effective 

July 30, 2003; and expected Petitioner to supply a new Health 

and Work Status Report on September 1, 2003, from a next 

scheduled physician's appointment date of August 1, 2003.     

(R-1)  (See Finding of Fact 49.) 

 58.  From Findings of Fact 56 and 57, it is further found 

that despite some discrepancy in dates between Dr. Bensen's 

reports and the Employer's Return to Duty Forms, Petitioner's 

supervisors knew on August 1, 2003, that Petitioner might be 

able to attempt the PAT in October 2003. 

 59.  However, Respondent Employer terminated Petitioner on 

August 7, 2003, by a memorandum of that date, stating: 

In July of 2000, the Alachua County 
Sheriff's Office established a Physical 
Agility Test for Detention Officers at the 
Department of the Jail.  The test was 
developed to test a Detention Officer's 
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ability to meet essential minimum physical 
requirements of the job.  The test, 
notification of requirements, and trial 
period were implemented over a 3 year time 
period.  This test is specifically designed 
to assess one's ability to perform essential 
functions of your position which are 
physical in nature.  Your medical 
information on file with the Human Resources 
Bureau indicates that you are unable to 
perform this test either now or in the 
foreseeable future. 
 
Detention Officers must be able to carry out 
their duties in a manner which safeguards 
the safety and welfare of the inmate 
population as well as employees.  I have 
allowed you to function in a restricted 
capacity with the hope that you would make 
some progress in your rehabilitation, 
however, I note that no improvement in your 
medical condition has been documented.  
Keeping in mind the safety needs of this 
agency as well as the requirements of the 
position, I must accordingly end your 
assignment as a Detention Officer with the 
Department of the Jail of the Alachua County 
Sheriff's Office effective as of 1700 
August 7, 2003.  I encourage you to contact 
Human Resources Bureau Chief Sherry Larson 
at 367-4039 to discuss your interest in 
other vacant positions for which you may 
qualify. 
 
Please note your circumstances qualify you 
to take advantage of ACSO's Transition 
Period which allows you to use up to sixty 
(60) days of accumulated leave (sick, 
annual, compensatory, special event) to 
transition into retirement or other non-ACSO 
employment.  In order to take advantage of 
this option you must contact Human Resources 
at 367-4040 immediately upon receipt of this 
memorandum.  (Emphasis supplied.) 
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 60.  Petitioner was employed for 3.8 years between her 

hire/transition to ACSO in January 1998 and her termination in 

August 2003. 

61.  Petitioner contended that she never asked for an 

accommodation of her disability, but clearly, she accepted TRD 

for as often and as long as it was provided, at least from 

November 26, 2002 to August 7, 2003. 

 62.  During her entire 22 years of service as a detention 

officer, Petitioner was never disciplined or evaluated as 

unsatisfactory for any reason. 

 63.  After August 7, 2003, Petitioner contacted Ms. Larson 

concerning continued employment with ACSO and was informed that 

there were two ACSO positions available.  Petitioner understood 

these positions to be "deputy" and "detention assistant."   

64.  Petitioner understood the "deputy" position to be one 

for "road deputy," a position which requires passing an even 

more rigorous PAT than the one Petitioner would have to have 

passed as a jail detention officer.  (See Findings of Fact 24-

27.) 

65.  Although the detention assistant position was not 

commensurate with the salary level and duties of a detention 

officer, Petitioner admitted to being qualified and capable of 

performing that job description in August 2003. 
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66.  Petitioner told Ms. Larson that Petitioner would get 

back with her, but because Petitioner did not contact Ms. Larson 

within two days, Ms. Larson assumed Petitioner would not be 

applying for either current ACSO job opening or for any future 

ACSO openings, so she did not continue to contact Petitioner 

thereafter. 

 67.  Petitioner claims that approximately August 20, 2003, 

Dr. Thompson provided medical documentation indicating that she 

could attempt the PAT.  However, Petitioner concedes that she 

never provided this information to Respondent.  Dr. Thompson's 

alleged August 20, 2003, permission slip also was not offered in 

evidence.  (TR-201-202.) 

 68.  Petitioner's testimony is conflicted as to her 

physical limitations from July 2003 to the date of hearing.  She 

testified that prior to her termination by Respondent, her 

medical condition did not prohibit her performing any of the 

"essential functions" of her job as a detention officer, except 

running.  At one point, she testified that after October 2003, 

(the earliest date of possible PAT performance as predicted by 

Dr. Bensen), she was able again to perform all her household 

chores.  She also testified that after her termination in August 

2003, her medical condition, which at least until October 2003, 

included no prolonged walking or standing and no running, 

prevented her from seeking a range of jobs outside her field, 
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such as day care provider, cashier, mail deliverer, cook, 

grocery bagger, waitress, and nurse's aide.   

     69.  Petitioner testified that she continued to be unable 

to do her housework, yard work and general life activities at 

least until the beginning of 2004.  Petitioner also testified 

that she believed she could fulfill her detention officer job 

description as of the date of hearing.  She testified that she 

could attempt the PAT (without running) as of the date of 

hearing, but she was not sure she could pass it.  She asserted 

that the PAT is not a bona fide requirement of the job of 

detention officer. 

 70.  Petitioner testified that from some time post- 

termination to May 2004, she suffered from depression and 

anxiety due to loss of her job, but she provided no medical 

corroboration of this part of her testimony.  Nonetheless, at 

some point, she has been able to apply for a counselor position 

at Alachua County Work Release; a job at the Alachua County 

Library; and a job at the Court Services Office.  For reasons 

unknown, she was not hired at any of them.  She was not hired by 

the Bradford County Sheriff's Department in 2003 because it had 

no vacant positions at that time.  She has intentionally not 

applied for any correctional officer jobs.  She has a college 

degree in business administration, but apparently has not sought 

employment in that field. 
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71.  Petitioner has lost no health benefits as a result of 

her termination by Respondent Employer, because she has always 

had health insurance through her husband's employment.  She did 

lose salary, retirement benefits, dental plan coverage, and 

supplemental life insurance coverage as a result of her 

termination. 

72.  Petitioner has agreed to pay her attorney a reasonable 

fee in this case. 

CONCLUSIONS OF LAW 

73.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Chapter 760, and Section 120.57(1), Florida 

Statutes. 

 74.  Subsection 760.10(1)(a), Florida Statutes, provides: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or refuse to hire any 
individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions or 
privileges of employment, because of an 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  (Emphasis supplied.) 
 

 75.  Although this process, in this forum, may not 

adjudicate any rights under federal law, it is appropriate to 

interpret Subsection 760.10(1)(a), Florida Statutes, by 

reference to federal case law under the Civil Rights Act (Title 
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VII), the Rehabilitation Act, and the Americans with 

Disabilities Act (ADA).  School Board of Leon County v. Weaver, 

556 So. 2d 443 (Fla. 1st DCA 1990); Hunter v. Winn-Dixie Stores, 

Inc., FCHR Case No. 82-0799 (February 23, 1983). 

 76.  Accordingly, Petitioner must prove the following in 

order to establish a prima facie case of handicap 

discrimination: 

A.  She is handicapped within the meaning of 
the Florida Civil Rights Act; 
 
B.  She was otherwise qualified for her job, 
with or without reasonable accommodation; 
and 
 
C.  She was terminated solely by reason of 
her handicap. 
 

Hilburn v. Murata Electronics North America, Inc., 181 F.3d 1220 

(11th Cir. 1999); Gordon v. E.L. Hanuin & Assoc., Inc., 100 F.3d 

907 (11th Cir. 1999); and Brand v. Florida Power Corporation, 

633 So. 2d 504 (Fla. 1st DCA 1994). 

 77.  Florida has yet to adopt the more enlightened term, 

"disability," and Chapter 760, Florida Statutes, does not define 

"handicap."  However, in Brand, supra, the court adopted the 

definition of handicap found in Section 504 of Title V of the 

Rehabilitation Act of 1973, and stated: 

Section 504 specifically refers to 29 U.S.C. 
Sec. 706(8)(B) for the definition thereof.  
The latter defines an "individual with 
handicaps," subject to certain exceptions 
not applicable to this case, as one "who (i) 
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has a physical or mental impairment which 
substantially limits one or more of such 
person's major life activities, (ii) has a 
record of such impairment, or (iii) is 
regarded as having such an impairment."  
Examples of major life activities include 
caring for oneself, breathing, learning, and 
working.  (Emphasis supplied). 
 

Id. at 510, FN 10. 

 78.  The same definition of disability is set out in the 

ADA.  In Toyota Motor Manufacturing, Kentucky, Inc., v. 

Williams, 112 S. Ct. 681 (2002), the United States Supreme 

Court, in a unanimous decision provided guidance, for purposes 

of the ADA, as to how "handicap/disability" is to be proven: 

* * * 
 
Merely having an impairment does not make 
one disabled for purposes of ADA.  Claimants 
also need to demonstrate that the impairment 
[substantially] limits a major life 
activity.  (Bracketed material added for 
clarity.) 
 

* * * 
 
The word "substantial" thus clearly 
precludes impairments that interfere in only 
a minor way with the performance of manual 
tasks from qualifying as disabilities Cf.  
Albertson's, Inc. v. Kirkinburg, 527 U.S., 
at 565, 119 S. Ct. 2162 (explaining that a 
"mere difference" does not amount to a 
"significant restrict[tion]" and therefore 
does not satisfy the EEOC's interpretation 
of "substantially limits"). 
 

* * * 
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"Major life activities" thus refers to those 
activities that are of central importance to 
daily life.  In order for performing manual 
tasks to fit into this category -- a 
category that includes such basic abilities 
as walking, seeing, and hearing, -- the 
manual tasks in question must be central to 
daily life.  If each of the tasks included 
in the major life activity of performing 
manual tasks does not independently qualify 
as a major life activity, then together they 
must do so. 
 

* * * 
 
We therefore hold that to be substantially 
limited in performing manual tasks, an 
individual must have an impairment that 
prevents or severely restricts the 
individual from doing activities that are of 
central importance to most people's daily 
lives.  The impairment's impact must also be 
permanent or long-term.  See 29 CFR §§ 
1639.2(j)(2)(ii) -- (iii) (2001). 
 
It is insufficient for individuals 
attempting to prove disability status under 
this test to merely submit evidence of a 
medical diagnosis of an impairment.  
Instead, the ADA requires those "claiming 
the Act's protection . . . to prove a 
disability by offering evidence that the 
extent of the limitation [caused by their 
impairment] in terms of their own experience 
. . . is substantial."  Albertson's, Inc. v. 
Kirkinburg, supra, at 567, 119 S. Ct. 2162. 
. . . 
 

* * * 
 
. . . Congress intended the existence of a 
disability to be determined in such a case-
by-case manner.  See Sutton v. United Air 
Lines, Inc., supra, at 483, 119 S. Ct. 2139; 
Albertson's, Inc. v. Kirkinburg supra. at 
556, 119 S. Ct. 2162. . . . The 
determination of whether an individual has a 
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disability is not necessarily based on the 
name or diagnosis of the impairment the 
person has, but rather on the effect of that 
impairment on the life of the individual"); 
ibid.  (The substantially limited in a major 
life activity must be made on a case-by-case 
basis.) 
 

* * * 
 
An individual assessment of the effect of an 
impairment is particularly necessary when 
the impairment is one whose symptoms vary 
widely from person to person. 
 

* * * 
 
When addressing the major life activity of 
performing manual tasks, the central inquiry 
must be whether the claimant is unable to 
perform the variety of tasks central to most 
people's daily lives, not whether the 
claimant is unable to perform the tasks 
associated with her specific job. 
 

* * * 
 
The definition is intended to cover 
individuals with disabling impairments 
regardless of whether the individuals have 
any connection to a workplace. 
 

* * * 
 
. . . the manual tasks unique to any 
particular job are not necessarily important 
parts of most people's lives.  As a result, 
occupation-specific tasks may have only 
limited relevance to the manual task 
inquiry. 
 

* * * 
 
The Court, therefore, should not have 
considered respondent's inability to do such 
manual work in her specialized assembly line 
job as sufficient proof that she was 
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substantially limited in performing manual 
tasks. 
 

* * * 
 
Yet household chores, bathing, and brushing 
one's teeth are among the types of manual 
tasks of central importance to people's 
daily lives, and should have been part of 
the assessment of whether respondent was 
substantially limited in performing manual 
tasks. 
 

 79.  Respondent's position is that the medical evidence and 

Petitioner's testimony herein do not meet the foregoing tests to 

establish a "handicap," because Petitioner can now manage her 

daily life.  The undersigned concludes to the contrary. 

 80.  Although Petitioner contends that she can now (and as 

of October 2003 could have) attempted the PAT, the bulk of her 

testimony as to why she has been unable to mitigate potential 

post-termination damages for "back pay" by obtaining other 

employment hinges upon her total inability to run or even to 

walk for more than a moderate distance.  Apparently, 

Petitioner's other physical conditions that prohibit long-term 

standing also remain as a continuous physical limitation upon 

her major life activities. 

 81.  Moreover, even if an employer merely views an employee 

as disabled, that is sufficient to meet the first prong of the 

tri-partite test.  See Rossbach v. City of Miami, 371 F.3d 1354 
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(11th Cir. 2004).  Respondent Employer viewed Petitioner as 

handicapped, and consequently as unfit for duty. 

 82.  Regardless of how the parties' respective proposals 

have woven the "words of art," there is no factual dispute that 

both Petitioner and Respondent viewed Petitioner as disabled 

from November 2002 through August 7, 2003, the date of 

termination.  Nor is it disputed that Petitioner considered her 

disabled condition unchanged at least until October 2003.  It is 

equally clear and undisputed that even though she was not on TRD 

for the entire period, Petitioner was unable to perform at least 

two essential functions of her job as a detention officer (rapid 

response and confrontational control of inmates) from the date 

of her April 2002 motor vehicle accident until at least October 

2003 (17 months). 

 83.  Therefore, it is concluded that at all times material, 

Petitioner was "handicapped," pursuant to Chapter 760, and was 

unable, with or without accommodation, to perform the essential 

functions of her job.  These conclusions together mean that she 

has not made a prima facie case of handicap discrimination. 

 84.  Petitioner relied on medical excuses to avoid training 

for the PAT as well as to avoid taking the PAT from March 6, 

2002 until August 7, 2003 (17 months). 

 85.  August 7, 2003, the date of termination, was only 

about 9 and 1/2 months after November 26, 2002, the date 
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Petitioner was most recently placed on TRD.  By Respondent's 

policy, she was entitled to up to 12 consecutive months of TRD.  

(See Findings of Fact 43 and 45).  Two reasons given by the 

Employer for Petitioner's termination, that her medical 

information on file indicated that she was unable to perform the 

PAT in the foreseeable future and that no improvement in her 

medical condition had been documented (See Finding of Fact 59), 

were not articulated well.  It was shown that Dr. Bensen, the 

chiropractor treating only Petitioner's knee, had written the 

Employer that Petitioner might attempt the PAT on October 2003.  

(See Finding of Fact 56).  However, the Employer also had the 

report of the independent medical physician Dr. Newcomer, which 

stated that Petitioner's combined medical conditions would 

"definitely limit her long term ability for weight bearing 

exercise and physical stress," (see Finding of Fact 51), plus 

the fact that for all or most of the 3.2 years Petitioner had 

worked for ACSO, she had been unable to perform essential 

functions of her job description.  (See Findings of Fact 5, 10-

13, 16-20, and 35-39).  By her own admission, Petitioner could 

not have performed the PAT or all her job description duties in 

October 2003, even if the Employer had continued to employ her 

until October 2003.  It is clear Petitioner could not fulfill 

the job requirements. 
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     86.  This case is only complicated by the effect that 

Respondent's PAT requirement may have.  It is undisputed that 

the PAT did not become a mandatory portion of Petitioner's job 

description until July 1, 2003.  The PAT requirement permitted a 

detention officer to delay taking it for 12 months, due to a 

medical condition, and further permitted that officer to stay on 

TRD for up to 18 months within a 24-month period. 

 87.  Respondent gave as its reason for terminating 

Petitioner, that she could not perform the PAT.  The reason is 

not clearly pretextual.  That was the prime reason Respondent 

chose to terminate Petitioner, but the termination letter also 

stated, "This test is specifically designed to assess one's 

ability to perform essential functions of your position which 

are physical in nature," and "detention officers must be able to 

carry out their duties in a manner which safeguards the safety 

and welfare of the inmate population as well as employees."  

Respondent was justified in terminating Petitioner for the 

permissible, non-discriminatory, reason that it appeared that 

she was permanently (not temporarily) disabled from performing 

at least two of the essential functions of her job duties which 

the PAT was designed to test:  rapid responses and controlling 

prisoners.  Moreover, at best, it was only possible she could 

attempt the PAT as of October 2003, and at worst, that she could 

only be re-evaluated or begin training for the PAT in 



 33

October 2003.  (See Findings of Fact 43, 55, and 58.)  

Petitioner concedes that even in 2005, she is unsure that she 

can pass the PAT. 

 88.  Employers are required to make reasonable 

accommodations for their employees' handicaps, See Kelly v. 

Bechtel Power Corporation, 633 F. Supp. 927 (S.D. Fla. 1986), 

but they are not required to create work that the employee can 

do.  An employer has the right to determine particular job 

requirements as well as the right to change the requirements as 

necessary in a manner that serves the legitimate business 

interest of the employer.  Fussell v. Georgia Port Authority, 

906 F. Supp. 1651 (11th Cir. 1995), citing Wilson v. AAA 

Plumbing and Pottery Corp., 34 F.3d 1024, 1030 (11th Cir. 1994). 

 89.  The PAT simulates the actual job duties of detention 

officers.  Despite Petitioner's current belief she can do all 

parts of the PAT except running, running is such an integral 

part of the PAT that it is clear Petitioner is, even now, asking 

to be excused from more than 50 percent of the test, plus she 

has lifting, standing, and crouching problems.  (See Findings of 

Fact 24-27.) 

 90.  Petitioner's view is that she should be assigned to 

the lobby or elsewhere within the jail so that she will not have 

to look under bunks, run, climb stairs, or control prisoners, 

but this proposed "accommodation" would require that Respondent 
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schedule all its able-bodied detention officers around 

Petitioner's needs, instead of around Respondent's legitimate 

business interests.  Accommodating Petitioner this way would 

eliminate essential functions of the job of a detention officer 

for a single individual.  Employers are not required to 

eliminate essential functions of the job.  Rio v. Runyon, 972 F. 

Supp. 1445 (S.D. Fla. 1997), or to wait an indefinite period for 

an accommodation to achieve its intended effect.  Myers v. Hose, 

50 F.3d 278, 283 (4th Cir. 1995) decided under the ADA. 

 91.  Petitioner has failed to state a prima facie case, but 

even if she had, Respondent has stated a non-discriminatory 

reason (that Petitioner cannot do the job), which has not been 

shown to be pretextual. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED: that the Florida Commission on Human Relations  

enter final order dismissing the Petition for Relief and Charge 

of Discrimination herein. 



 35

DONE AND ENTERED this 7th day of June, 2005, in 

Tallahassee, Leon County, Florida. 

S                 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of June, 2005. 

 
 

COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Bill Salmon, Esquire 
410 Southeast 4th Avenue, Suite A 
Gainesville, Florida  32601 
  
Linda G. Bond, Esquire 
Allen, Norton, and Blue, P.A. 
906 North Monroe Street 
Tallahassee, Florida  32303 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ADRIANE L. HANKERSON, 
 
     Petitioner, 
 
vs. 
 
ESCAMBIA COUNTY COMMISSIONERS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1687 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on January 14, 2005, in Pensacola, Florida, before  

Ella Jane P. Davis, a duly-assigned Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 
  

For Petitioner:  Adriane L. Hankerson, pro se 
     8908 Glade Spring Lane 

  Apartment 203 
     Charlotte, North Carolina  28216 
 

 For Respondent:  Charles V. Peppler, Esquire 
      Escambia County Attorney's Office 
      14 West Government Street, Room 411 
      Pensacola, Florida  32502 
 

STATEMENT OF THE ISSUE 

 Whether Respondent is guilty of an unlawful employment 

practice, to wit:  disparate employment conditions and 

termination on the basis of Petitioner's race (African-

American).  
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PRELIMINARY STATEMENT 

On or about April 12, 2003, Petitioner filed a Charge of 

Discrimination based solely on race with the Florida Commission 

on Human Relations.  On April 21, 2004, the Commission entered a 

"Determination:  No Cause."  Petitioner timely filed her 

Petition for Relief, and the case was referred to the Division 

of Administrative Hearings on or about May 13, 2004. 

The cause was continued several times to accommodate the 

parties and due to the sequential hurricanes of 2004. 

At the disputed-fact hearing on January 14, 2005, the 

Prehearing Stipulation was admitted as Joint Exhibit A.  

Petitioner testified on her own behalf and presented the oral 

testimony of Ernie Magaha, Jean Kassab, Janice Kilgore, 

Cheryl Lively, George Touart, and Wanda McBrearty.  Petitioner's 

Exhibits P-1, P-2, and P-4 through P-15, were admitted in 

evidence.  Respondent called no additional witnesses. 

Respondent's Exhibits R-A through R-S were admitted in evidence. 

A Transcript was filed on February 22, 2005.  Respondent 

filed a Proposed Recommended Order on March 28, 2005, which has 

been considered.  Petitioner indicated she would not file a 

proposal. 
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FINDINGS OF FACT 

 1.  Petitioner is an African-American female.   

     2.  Petitioner was first associated with Escambia County as 

an employee of a firm of certified public accountants, to which 

firm Escambia County had outsourced an internal audit of a 

specific County project for January 1999 through February 2000.  

In that capacity, Petitioner had been a regular employee of an 

independent contractor working for the County.   

     3.  Thereafter, Petitioner was hired as an internal audit 

consultant to work directly for the Clerk of the Circuit Court 

in and for Escambia County from February 2000 through 

April 2001.  This was a regular employee position with the 

County.  Petitioner apparently resigned this position because of 

what she perceived to be a hostile supervisor, Jean Kassab, 

Acting Director of Administrative Services for the County, or 

due to what Petitioner perceived as a hostile work environment, 

unrelated to race. 

4.  Petitioner was hired by Respondent Escambia County 

Board of County Commissioners (BCC) as an unclassified, at-will 

employee for the specially-created position of Inspector General 

(IG), with a start date of October 8, 2001.  It is with regard 

to this position that she seeks relief in this case. 

 5.  On August 2, 2001, Commissioner Banjanin had expressed 

his desire to create the position of IG to act as a liaison to 
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the BCC in office at that time.  Apparently, there was some 

mistrust by Banjanin and other Commissioners of the way money 

was being utilized throughout County government, including 

expenditures by the Clerk's Office.  Also, there was mistrust by 

Commission members of each other, and some Commissioners had a 

desire to use an IG who reported only to the BCC to"go behind" 

each other's financial actions. 

 6.  On September 20, 2001, the BCC then in office voted 

unanimously to create the IG position.  That BCC was composed of 

four Caucasian males and one African-American male. 

 7.  Prior to the September 20, 2001, BCC vote, there was no 

discussion or at least no significant discussion, about whether 

creating an IG position would amount to duplicating internal 

audits and services already provided by the Clerk's Office. 

 8.  At the BCC's request, Wanda McBrearty, Deputy Finance 

Director of the Clerk of the Court, prepared a description of 

the duties of the IG.  She did not recall any discussions at 

that time concerning whether the Clerk's Office could provide 

the same services as the IG. 

 9.  Upon the testimony of Ernie Lee Magaha, Clerk of the 

Court, and George Touart, who was hired as County Administrator 

in late April 2002, it is found that the IG's job description 

duplicated services that the Clerk of the Circuit Court is 



 5

required to provide, pursuant to Article VIII of the Florida 

Constitution. 

 10.  Petitioner entered into her at-will job as IG on or 

about October 8, 2001, at a salary of approximately $75,000.00 

per year.   

     11.  Petitioner testified that she immediately met with 

resistance and unfriendliness on behalf of members of the 

Clerk's Office, but she described nothing that was overtly 

racial.  Most of the behavior she described was, if anything,  

motivated by resentment of Petitioner's high salary and position 

or motivated by apprehension of which projects and whom she 

might audit.   

     12.  Petitioner also related that she suffered emotionally 

due to written and oral opposition by Board staff, local media, 

the general public, and eventually County Commissioners.  On the 

whole, these oral and written attacks appear to overwhelmingly 

fall in the category of opposition to paying an IG such a high 

salary for duplicative efforts, or opposition simply to paying 

any County employee such a high salary.   

     13.  Some attacks on Petitioner clearly involved attacking 

the Commissioners who had voted for creation of the IG position.  

Some critics also attacked Petitioner's personal integrity and 

competence on the past out-sourced audit she presented while she 

had been employed by the firm of certified public accountants, 
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or on other grounds.  However, petty politics, rather than race, 

seems to have been the motive, as well as the expression, of 

these personal attacks. 

 14.  On May 10, 2002, the BCC's make-up changed.  Without 

belaboring the history of the gubernatorial removal for cause of 

some old BCC members and appointment of some new BCC members, it 

is enough to point out that the "new BCC" retained only 

Commissioner Banjanin.  The "new" BCC was then composed of one 

African-American female, three Caucasian males, and one 

Caucasian female. 

 15.  One of the last acts of the "old BCC" had been to hire 

George Touart as its full-time, professionally qualified County 

Administrator.  Mr. Touart is Caucasian.  He was highly 

qualified by education, training, and experience for the 

position of County Administrator. 

 16.  Mr. Touart never attended a meeting of the old BCC and 

never discussed the position of IG with any of its members. 

 17.  Mr. Touart's practical administrative experience led 

him to perform the equivalent of a process and position 

inventory of all Escambia County positions and functions.  That 

inventory revealed, and Mr. Touart recognized, that there was a 

duplication of services assigned to Petitioner as IG, and those 

services assigned by law to the Clerk of the Court.  He also 

determined that the County's Office of Economic Development was 
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duplicative of the marketing services provided by the local 

Chamber of Commerce.   

     18.  He further discovered that many man-hours were being 

wasted by each County Division replying to citizens and media 

about the same subjects and, even so, correct information was 

not always being provided.  He felt that both problems could be 

eliminated and that eliminating those problems would also reduce 

much of the local political wrangling and media frenzy.  

Therefore, Mr. Touart created a Public Information Office and 

conducted a nationwide search for a Public Information Officer.  

He then hired the best applicant.  There was no evidence that 

Petitioner was qualified in that field or that she applied. 

 19.  Dee Dee Ritchie was the County's Caucasian, female 

Director of Economic Development, a position of similar status 

and salary to Respondent's position as IG.  That position also 

had been created by the old BCC.  Petitioner identified 

Ms. Ritchie as an employee of the County who was similarly 

situated to herself. 

 20.  Mr. Touart discussed with Ms. Ritchie his view that 

her job as Director of Economic Development was duplicative of 

the functions of the local Chamber of Commerce.  He told her 

that he was going to seek the abolition of her $75,000.00 per 

year position.  He offered her a position with the County's 

Department of Environmental and Neighborhood Services, where she 
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could use her professional education, training and experience as 

an educator, but Ms. Ritchie declined and resigned.  It was not 

shown that Petitioner was qualified for the position offered 

Ms. Ritchie or that it paid $75,000.00 per year. 

 21.  When, prior to May 10, 2002, the Governor of Florida 

had suspended some of the "old Commissioners," Mr. Touart had 

assisted some of those old Commissioners' aides in making 

lateral transfers to more secure similarly situated positions, 

but no aide was making $75,000.00 per year, and none of them 

were moved to $75,000.00 per year positions. 

 22.  Mr. Touart discussed with Petitioner his view that her 

job was duplicative of duties constitutionally imposed on the 

Clerk's office.  It is not clear if he told Petitioner he was 

going to seek to abolish her position, but clearly, she 

understood that was his intent.   

     23.  There were no similarly situated $75,000.00 per year 

jobs within the County to which Petitioner could be reassigned. 

 24.  However, there is no dispute that Mr. Touart suggested 

that Petitioner check with the County's Human Resources Director 

for other employment.  He also spoke with Ms. McBrearty about 

hiring Petitioner back in the Clerk's Office.  However, 

Mr. Touart made no commitment of further employment to 

Petitioner, and she made no commitment to him to take a lesser 

County job if one were offered. 
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 25.  Petitioner agreed at hearing that Mr. Touart could 

have had budget considerations in mind in deciding to abolish 

her position. 

26.  Ms. McBrearty discussed with Mr. Magaha, Clerk of the 

Court, the possibility of hiring Petitioner.  Due to the 

"political fallout" and Petitioner's connection with the 

suspended commissioners, Mr. Magaha did not think it appropriate 

for him to hire Petitioner. 

 27.  Petitioner agreed that Ms. McBrearty's reluctance to 

recommend hiring her was due to "political fallout" from 

Petitioner's connection with the suspended commissioners and not 

because of racial prejudice. 

 28.  Mr. Touart recommended to the new BCC that it abolish 

the IG position at the same time he recommended abolishing the 

Department of Economic Development. 

 29.  On June 20, 2002, the new BCC voted unanimously to 

abolish the IG. 

 30.  Petitioner was informed of the vote by a letter dated 

June 21, 2002, from Mr. Touart.  The letter informed Petitioner 

that the termination of her position would take place at the end 

of 90 days.  This was the County's standard practice for 

termination of unclassified service. 

 31.  In an e-mail dated July 1, 2002, to Janice Kilgore, 

who had been Acting County Administrator prior to Mr. Touart's 
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appointment, Petitioner announced her intent to leave Escambia 

County immediately and to set up her own accounting practice in 

Fort Walton Beach, Florida.  Indeed, Petitioner had hinted to 

Mr. Touart at their earlier interview (see Findings of Fact 22-

24) that she wanted to leave the County and go back to Fort 

Walton Beach, to "hang up her shingle." 

 32.  In response to Petitioner's e-mail, Mr. Touart 

informed Petitioner that under the circumstances, she would be 

given 90 days' severance pay instead of 90 days' notice and 

makeshift employment, and that her last day of employment would 

be July 2, 2002. 

 33.  Petitioner established no damages as a result of 

unemployment. 

CONCLUSIONS OF LAW 

34.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Chapter 760, and Section 120.57(1), Florida 

Statutes. 

 35.  Escambia County is an "employer" within the meaning of 

the Florida Civil Rights Act of 1992, Chapter 760, Florida 

Statutes. 

 36.  Petitioner, as an "aggrieved person," under Chapter 

760, Florida Statutes, has the duty to go forward and the burden 

of proof, by a preponderance of the evidence, to show that 
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Respondent Employer intentionally discriminated against her 

because of her race by abolishing the IG position and by not 

finding her a comparable position.  She has not met that burden, 

nor has she proven that the "hostility," which she failed to 

adequately allege in her Petition, but which she encountered at 

various times, came from the Employer or that the hostility was 

racially motivated.  The personal attacks she experienced may 

have been unjust, but no racial animus was demonstrated.  The 

attacks by voters, co-employees, politicians, and the media were 

political, either in the public forum of citizen or media 

debate, or were due to interoffice fear or jealousy of her high 

salary and specially-created position.  The opposition to her 

appointment or to the amount of her salary may have been 

hurtful, but it was not racially discriminatory.  Proof that 

amounts to no more than mere speculation and self-serving belief 

on the part of the complainant concerning the motives of the 

employer are not sufficient, standing alone, to establish a 

prima facie case of intentional discrimination.  See Little 

Republic v. Refining Co., Ltd., 924 F.2d 93 (5th Cir. 1991); 

Elliott v. Group Medical and Surgical Service, 714 F.2d 556 (5th 

Cir. 1983); and Shiflett v. GE Finance Automation, 960 F. Supp. 

1022 (W.D. Va. 1997). 
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 37.  Petitioner has not shown by a preponderance of the 

evidence that racial discrimination was the motivating or 

determining factor in the abolition of her position as IG. 

 38.  Petitioner alleged that other similarly situated 

Caucasian employees were provided alternative positions within 

the County and that this was a specific privilege denied to her 

because of her race, but she has not provided any proof to that 

effect.  Rather, the evidence shows that no comparable position 

existed and that she was not hired for lesser positions for 

purely political, non-racial reasons. 

 39.  Accordingly, Petitioner has not established a prima 

facie case under the test of McDonnell-Douglas Corporation v. 

Greene, 411 U.S. 792 (1973). 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations  

enter a final order dismissing the Petition for Relief and 

Charge of Discrimination herein. 



 13

DONE AND ENTERED this 8th day of June, 2005, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of June, 2005. 
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Adriane L. Hankerson 
8908 Glade Spring Lane 
Apartment 203 
Charlotte, North Carolina  28216 

 
Charles V. Peppler, Esquire 
Escambia County Attorney's Office 
14 West Government Street, Room 411 
Pensacola, Florida  32502 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
NEPOLIA HUNT, 
 
 Petitioner, 
 
vs. 
 
HUDSON'S FURNITURE SHOWROOM, 
INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-1015 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause came before the undersigned on Respondent's 

Motion to Dismiss for Failure to Make Discovery and attached 
Deposition Transcript filed on May 17, 2005, which represented 
that Petitioner refused to testify regarding the facts 
surrounding his claim.  Based on the foregoing, it is   

 
ORDERED that: 
 
1.  The final hearing in this cause scheduled for June 14, 

2005, is hereby cancelled. 
 
2.  The file of the Division of Administrative Hearings in 

the above-captioned matter is hereby closed. 
 
3.  The matter is being returned to the agency for issuance 

of an Order of Dismissal or other final action as deemed 
appropriate. 

 
 
 
 
 
 
 
 
 
 



  

DONE AND ORDERED this 8th day of June, 2005, in Tallahassee, 
Leon County, Florida. 
 

S                                   
CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of June, 2005. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Nepolia Hunt 
John Polk Correctional Facility 
Sanford, Florida  32771 
 
Nepolia Hunt 
c/o Jacquelyn Hunt 
1600 West 5th Street, No. 33 
Sanford, Florida  32771 
 
Kelly V. Parsons 
Cobb and Cole 
Post Office Box 2491 
Daytona Beach, Florida  32115-2491 
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