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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MELODY WELCH, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CHILDREN  
AND FAMILY SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4241 

   
RECOMMENDED ORDER 

 
A hearing was held pursuant to notice in the above-styled 

case on March 24, 2005, by Stephen F. Dean, assigned 

Administrative Law Judge, of the Division of Administrative 

Hearings in Tavares, Florida. 

APPEARANCES 
 

     For Petitioner:  Melody Welch, pro se 
                      34548 Oak Avenue 
                      Leesburg, Florida  34788 
 
     For Respondent:  Carolyn Dudley, Esquire 
                      Department of Children and 
       Family Services 
                      Building 6, Room 123 
    1317 Winewood Boulevard 
                      Tallahassee, Florida  32399-9070 
 

STATEMENT OF ISSUE 
 

     Whether the Respondent discriminated against the Petitioner 

contrary to statute on the basis of Petitioner's disability.   
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PRELIMINARY STATEMENT 
 

     This case arose with the filing of a charge of 

discrimination based upon handicap with the Florida Commission 

on Human Relations.  Following a determination of no cause, the 

Petitioner filed a Petition for Relief that was referred to the 

Division of Administrative Hearings.  Following two 

continuances, the formal hearing was held on March 24, 2005.   

     Administrative notice was taken of documentation from a 

proceeding instituted by Petitioner before the Public Employees 

Relations Commission (PERC), including the transcript of a 

hearing.  This transcript will be referred to as PERC T and the 

documents will be referred to by their titles. 

     Petitioner testified and presented Exhibits numbered 1 

through 11.  Respondent presented the testimony of Mary O'Quinn 

and introduced Exhibits numbered 1 through 6.  A Transcript was 

filed on April 8, 2005.  Petitioner filed a letter setting forth 

her proposed findings of fact that was read and considered.  

Respondent filed a proposed order that was read and considered.   

FINDINGS OF FACT 
 

     1.  Petitioner was diagnosed with cancer in December of 

2002, and was on sick leave off and on from the time of her 

diagnosis until the first part of 2004.  Later, after surgery, 

the Petitioner was on extended leave while she recovered from 

surgery and later from chemotherapy.    
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     2.  In June of 2003, Petitioner was rapidly approaching the 

end of her available leave, but, more significantly, the end of 

the leave required to be granted under the Family Medical Leave 

Act (FMLA).  This situation resulted in correspondence between 

Petitioner and the Department about extension of her leave and 

her return to work.     

     3.  On June 17, 2003, Jeff Carr, Human Resources Manager 

for the Department, sent a letter to Petitioner in connection 

with her medical leave status.  This letter advised Petitioner 

that an agreed-upon extension of leave would cover Petitioner 

until July 4, 2003.   

     4.  As the latest physician's statement submitted by 

Petitioner indicated that Petitioner was unable to perform the 

essential functions of her job, the letter from Mr. Carr advised 

Petitioner of options available to her:  1) a return to work on 

July 5, 2003, if she was released by her physician as able to 

perform the essential functions of her job; 2) resignation if 

she was unable to perform the essential functions of her job; 3) 

regular or disability retirement.  If Petitioner did not choose 

one of the three options, she was advised she would be 

terminated.   

     5.  On June 23, 2003, Petitioner wrote to Beth Englander, 

District Administrator, requesting additional leave in 

accordance with her doctor's latest evaluation.  A copy of a 
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note from Petitioner's oncologist was attached which stated that 

Petitioner would need to be off at least six to eight weeks.  In 

addition, Petitioner noted that following completion of 

chemotherapy she would need additional surgery and would need to 

make additional requests for leave.   

     6.  Petitioner e-mailed Ms. Englander on June 24, 2003, and 

Ms. Englander replied that same day.  The reply again advised 

Petitioner of her three options to avoid termination for 

inability to perform her job. 

     7.  After having been twice advised of her options, 

Petitioner wrote Mr. Carr on June 27, 2003, advising that she 

would not finish her chemotherapy treatment until approximately 

September 1, 2003.  However, no estimate was given for 

Petitioner's medical release to return to work following the 

additional surgery Petitioner said she would need in her letter 

to Ms. Englander of June 23, 2003. 

     8.  In her letter of June 27, 2003, Petitioner requested 

additional leave as what she claimed to be a reasonable 

accommodation under the Americans With Disabilities Act (ADA).  

Petitioner also said she wanted to work at home in lieu of 

leave.  However, Petitioner provided no doctor's statement to 

contradict the one she submitted saying that she would be unable 

to work for six to eight weeks. 
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     9.  On July 6, 203, Petitioner wrote Mr. Carr that she was 

accepting the alternative of retirement.  In this letter, 

Petitioner again stated that she was not finished with treatment 

and would need additional time to complete the treatment. 

     10.  At the hearing, Petitioner admitted that she was 

unable to inspect daycare facilities to conduct the inspections 

required as an essential function of her position.  In addition 

to the regular inspections, initial licensing and relicensing 

inspections, day care licensing counselors also have to make 

inspection in response to complaints received by the Department.  

Petitioner said that, as an accommodation, she wanted to be 

relieved from conducting inspections and be permitted to process 

the inspection reports prepared by other counselors and other 

paperwork.   

     11.  Although Petitioner contended at the hearing that she 

might have been able to work part-time, she admitted that after 

submitting the statement that she could not return to work for 

at least six to eight more weeks she had not gone back to her 

doctor to ask him to clear her for part-time work.  Petitioner 

also speculated that she could have performed inspections on a 

part-time basis if she was provided with appropriate protective 

equipment and a mask.  Petitioner stated her desire and request 

for more time off was because of fatigue.  She did not request 
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to work part-time, or protective devices as an accommodation at 

any time before she chose the option of retirement.  

     12.  Petitioner instituted an action before PERC contending 

that she was forced to either resign or retire in retaliation 

for her making of a complaint to Department's inspector general.  

That action resulted in a recommended order by the PERC hearing 

officer on April 21, 2004, that recommended that PERC dismiss 

Petitioner's claim.  In that recommended order the hearing 

officer found as fact that: 

On June 23, 2003, Welch (Petitioner) sent a 
letter to District 13 Administrator Beth 
Englander, which included a doctor's note 
indicating she needed six to eight more 
weeks of leave.  Englander responded to 
Welch and told her that, because her leave 
was exhausted and because of the operational 
needs of her unit, the Agency would not 
extend the leave.  On June 27, Welch replied 
to Carr's June 17 letter and asked for 
accommodation under the Americans With 
Disabilities Act (ADA).  The Agency did not 
specifically respond to this request.  
However, Welch was not entitled to ADA leave 
because she could not perform the essential 
functions of her job in June when she made 
her request.   
 

The full PERC in a final order of May 11, 2004, adopted the 

recommended order of the hearing officer, including this finding 

of fact. 

     13.  Petitioner had not been released by her doctor to 

return to work and perform her duties at the time she chose 
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retirement in July 2003, and admitted that she was not able to 

come to work at that time.   

CONCLUSIONS OF LAW 
 

     14.  The Division of Administrative Hearings has 

jurisdiction of the parties and the subject matter of this case 

pursuant to Section 760.11, Florida Statutes, because the 

Florida Commission on Human Relations determined that there was 

not reasonable cause to believe that a violation of the Florida 

Civil Rights Act had occurred. 

     15.  Claims of handicap discrimination under the Florida 

Civil Rights Act are analyzed in the same manner as claims under 

the ADA and its predecessor, the Rehabilitation Act of 1973.  

Ross v. Jim Adams Ford, Inc., 871 So. 2d 312, 314 (Fla. 4th DCA 

2004); Brand v. Florida Power Corporation, 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Greene v. Seminole Electric Cooperative, 

Inc., 701 So. 2d 646, 647 (Fla. 5th DCA 1997). 

     16.  To establish a prima facie case of employment 

discrimination based on handicap under the Florida Civil Rights 

Act, a claimant must show three things:  1) that he or she is a 

handicapped individual under the act; 2) that he or she is 

otherwise qualified for the job (with or without reasonable 

accommodation); and 3) that he or she was excluded from the job 

or suffered adverse personnel action solely by reason of the 
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handicap.  See particularly Brand v. Florida Power, supra, at 

633 So. 2d 510, which is very similar to this case.   

     17.  There is an argument to be made that Petitioner was 

not disabled because she was only requesting an additional eight 

to ten weeks off to recuperate from her chemotherapy; therefore, 

her condition was not permanent.  This does not consider the 

Petitioner's over six months of prior illness and its impact.  

The better view would be that, taken as a whole, Petitioner's 

illness was sufficiently long-term to constitute a disability 

under the statute.   

     18.  Unfortunately, although Petitioner was qualified by 

her prior experience to perform the duties of the job, fatigue 

and the temporary compromise of her immune system left her 

unable to perform a major aspect of the duties of her job.  At 

the hearing, when asked about "accommodation," Petitioner 

indicated that she sought added time away from the job as the 

accommodation, to include work at home, not protective clothing, 

because fatigue from the treatments was her primary concern, not 

her vulnerability to infection.  Although time off may be a 

reasonable accommodation, under the circumstances of Petitioner 

having been absent for over six months, the question is whether 

granting this request was reasonable.     

     19.  Respondent presented evidence that it could no longer 

keep Petitioner's position open.  To do so, created a hardship 
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in its operations.  Similarly, it could not restructure its 

operations to let her work at home.   

     20.  Petitioner was forced to retire or be terminated in 

the absence of returning to work having exhausted her leave time 

under the FMLA.  Therefore, although Respondent could have 

"accommodated" Petitioner by granting her additional time off, 

it had no obligation to do so in excess of the time limits 

established in the FMLA.  

     21.  Having failed to show that she was qualified to 

perform the duties of the job without additional time off, which 

was no longer a reasonable accommodation and having exceeded the 

maximum of the FMLA, Petitioner failed to show Respondent's 

actions were discriminatory.             

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is  

RECOMMENDED: 

That Florida Commission on Human Relations enter its final 

order dismissing Petitioner's charge of discrimination.         
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DONE AND ENTERED this 25th day of May, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  

STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of May, 2005. 

 
 
COPIES FURNISHED: 
 
Melody Welch 
34548 Oak Avenue 
Leesburg, Florida  34788 
 
Carolyn Dudley, Esquire 
Department of Children  
  and Family Services 
Building 6, Room 123 
1317 Winewood Boulevard 
Tallahassee, Florida  32399-9070 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TOMMY J. THOMPSON, 
 
     Petitioner, 
 
vs. 
 
ACS, f/k/a CONCERA CORPORATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-0094 

   
RECOMMENDED ORDER 

 
     A hearing was held on April 21, 2005, in the above-styled 

cause before Stephen F. Dean, assigned Administrative Law Judge 

of the Division of Administrative Hearings, in Tallahassee, 

Florida. 

APPEARANCES 
 

     For Petitioner:  Tommy J. Thompson, pro se 
                      941 Tung Hill Drive 
                      Tallahassee, Florida  32317 
 
     For Respondent:  Sam Zurik III, Esquire  
                      The Kullman Firm 
                      1100 Poydraw Street, Suite 1600 
                      New Orleans, Louisiana  70163 
 
                      Tas Panos, Vice President and  
                        Senior Corporate Counsel 
                      Affiliated Computer Services, Inc. 
                      2828 N. Haskell, Building 1, 9th Floor 
                      Dallas, Texas  75204 
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STATEMENT OF ISSUES 
 

     Determination of the Appropriate Relief to be granted, 

particularly, the amount of back pay and whether the offer of a 

call center supervisor position to the Petitioner complied with 

the Florida Commission on Human Relations (Commission) Final 

Order.        

PRELIMINARY STATEMENT 
 
     On July 8, 2004, a Recommended Order was entered finding 

that the Respondent engaged in a discriminatory employment 

practice, and recommending that the Respondent desist from such 

practice, promote the Petitioner immediately to a call center 

supervisory position, and pay the Petitioner back pay in the 

difference between his base salary and that of a call center 

supervisor from November 2001 until the date of the entry of a 

final order by the Commission.  The Commission entered its final 

order awarding affirmative relief and directing that the 

Respondent (1) cease and desist from unlawfully, (2) promote the 

Petitioner immediately to a call center supervisory position, 

(3) remit to the Petitioner back pay from November 2001 until 

the Petitioner is placed in a call center supervisory position, 

(4) pay the Petitioner statutory interest on the amounts awarded 

to the Petitioner, and (5) pay the Petitioner's costs reasonably 

incurred in the matter. 
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     The Commission reserved jurisdiction of the determination 

of the precise remedy amounts in the matter, if the parties 

could not agree to an amount.  When the parties failed to agree, 

and requested a hearing to resolve the issues, the Commission 

asserted its jurisdiction and remanded the matter to the 

Division of Administrative Hearings to make appropriate findings 

on the matters in dispute. 

     A hearing was held pursuant to notice on April 21, 2005.  

The hearing was limited to evidence on back pay concerning 

available supervisory positions that were not time-barred in 

relation to Petitioner's original charge.  The Petitioner's 

Motion for a Default Judgment was denied, but the Petitioner was 

permitted to proffer evidence on the matter to preserve the 

record.  The Petitioner testified in his own behalf and 

presented the testimony of Derik Jackson.  The testimony of 

Vicki Bertoch was offered by the Respondent.  The Petitioner 

introduced Exhibits 1 through 11 and the Respondent introduced 

Exhibits 1 through 16.  A Transcript was prepared and filed on 

May 6, 2005.  Both parties filed proposed recommended orders 

that were read and considered.   

FINDINGS OF FACT 

     1.  A Recommended Order dated July 8, 2004, found that the 

Respondent engaged in a discriminatory employment practice, and 

recommended that the Respondent desist from such practice, 
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promote the Petitioner immediately to a call center supervisory 

position, and pay the Petitioner back pay in the difference 

between his base salary and that of a call center supervisor 

from November 2001 until the date of the entry of a final order 

by the Commission.  The Commission entered its final order 

awarding affirmative relief and directing that the Respondent 

(1) cease and desist from an unlawful employment practice, (2) 

promote the Petitioner immediately to a call center supervisory 

position, (3) remit to the Petitioner back pay from November 

2001 until the Petitioner is placed in a call center supervisory 

position, (4) pay the Petitioner statutory interest on the 

amounts awarded to the Petitioner, and (5) pay the Petitioner's 

costs reasonably incurred in the matter.  The Commission 

reserved jurisdiction on the determination of the precise 

amounts, if the parties could not agree to an amount.  When the 

parties failed to agree, and requested a hearing to resolve the 

issues, the Commission asserted its jurisdiction and remanded 

the matter the Division of Administrative Hearings to make 

appropriate findings on the matters in dispute. 

     2.  The Petitioner testified regarding his employment, his 

salary, and the job offers made to him by Respondent since entry 

of the final order by the Commission.  The record reflects that 

his hourly wage in the fall of 2001 was $13.69.  A standard 

workweek was 40 hours.  The Respondent frequently worked more 
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than 40 hours and received additional incentive bonuses, which 

were in addition to his regular hourly wage.  These are not 

included in his salary for purposes of computing back pay.  See 

Anderson v. Phillips Petroleum Company, 736 F. Supp. 239 (1990, 

US Dist Ct, D. Kansas)  The Petitioner's hourly wage was $13.69, 

and his monthly wage for December of 2001 would have been $2190.  

     3.  Supervisors were not entitled to overtime and incentive 

bonuses.  The information presented by the Respondent indicated 

that Shonice Booker, who was promoted into a position for which 

the Petitioner applied, was paid in December of 2001 

$15.25/hour, or a total of $2440.  For purposes of computing the 

back pay, her pay is selected for comparison because it appears 

to be the highest wage of the positions for which the Petitioner 

applied, and she remained employed in the same position from 

2002 until present.  For the latter portion of 2001 covered in 

this case, which is computed as though it was the month of 

December, it is determined that the Petitioner's back pay is 

$250.   

     4.  The information presented by the Respondent for 2002 

shows the Petitioner was paid $13.69/hour until June 8, 2001, 

when he received a raise to $14.10/hour.  The records introduced 

by Respondent indicated that in 2002, Booker was paid 

$15.25/hour as an annual salary until December 7, 2001, when she 

received a raise to $15.58 as an annual salary.  The proposed 
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findings of fact presented by the Respondent indicate that 

Booker received a total of $37,140 for the year 2002.  Divided 

by 2080 hours, Booker's average wage was $17.86/hour.  These 

latter figures are taken as more reliable regarding the annual 

earnings of Booker.  Therefore, for 23 weeks, the Petitioner 

made $4.17/hour less than Booker, and for 29 weeks, he made 

$3.76/hour less than Booker.  This amounts to 23 weeks at 40 

hours/week times $4.17, and 29 weeks at 40 hours/week times 

$3.76, $3,836 and $4,362, respectively for a total of $8,198.   

     5.  The information presented by Respondent shows that the 

Petitioner was paid $14.10/hour until June 29, 2003, and 

$14.52/hour thereafter until the end of the year.  Although 

conflicting information was introduced, Booker is reported in 

the Respondent's proposed findings of fact to have made $64,780 

in 2003, or divided by 2080 hours, an average of $31.14/hour.  

Therefore, through the end of June, the Petitioner made 

$17.04/hour less than Booker, and from then until the end of the 

year, he made $16.62/hour less than Booker.  This amounts to 26 

weeks at 40 hours/week times $17.04, and 26 weeks at 40 

hours/week times $16.62, $17,721 and $17,285 respectively for a 

total of $35,006.    

     6.  The offer of a supervisor's position at the rate of 

$35,400 was not consistent with the salary being earned by 

Booker, which, according to the information provided by the 
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Respondent in its proposed recommended order, was $64,780 per 

year.  This was not an offer complying with the Commission's 

directions, and did not stop the running of damages.   

     7.  For the purposes of computing the award of damages 

since November of last year, the figures for the latter portion 

of 2004 will be used for 2005, until the present because the 

record reflects that salary adjustments have traditionally 

occurred during the month of June.  Therefore, through the date 

of this order, in the year 2005, the Petitioner made $16.62/hour 

less than Booker for 20 weeks.  This totals $13,296 through 

May 20, 2005.   

     8.  The total back pay award is $56,750 through May 20, 

2005, and continues to accrue at the rate of $664.80 per week. 

     9.  The statutory interest at the rate for 2004 and 2005 is 

7 percent.  This rate is applicable to the amount of back pay 

running from the entry of the Commission's order determining the 

amount of back pay until such time as the Petitioner is promoted 

as previously directed by the Commission. 

     10.  Given the history of the Respondent in its dealings 

with the Petitioner, consideration of punitive damages should be 

considered, if the Respondent does not comply with the direction 

of the Commission with all deliberate speed.  These enhancements 

should include, to begin with, doubling the actual damages 

determined above.   
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     11.  Petitioner presented his costs in Petitioner's Exhibit 

5, summarized as follows: 

 
 Lost of work attending mediation 10 hrs   $150 
     Time filing initial complaint, etc. 58hr@$50/hr 2900 
 Copying, fax, postage, binders, dividers    68 
 Mileage 96miles@$.32/mile       31 
 Subpoenas $25+$6x7        217 
 Loss of work attending 1st hearing     135 
     Loss of work attending 2d  hearing                  30 
     Attorney's fee, Warren Bird                        750 
     Loss of 401K matching on back pay @3% 56,750  1703 
     Loss of stock purchase discount     955 
     Loss of Social Security match 7.65%x56,750        5871 
     Subpoenas 2d hearing                                62 
     Loss of 9 hours work 2d hearing                    135 
 
     12.  The 401K matching and social security are taken as a 

percentage of the back pay award, and the amount above is based 

upon the back pay award determined above not the figures 

originally proposed by the Petitioner.  The Respondent raised 

questions concerning several of the costs.  The amount charged 

by the Petitioner for his time in preparing and filing his 

pleadings was $50/hour when his normal wage rate reflected in 

his lost work time was $15/hour.  Although the work done was 

very professional, allowing a great deal more for the 

Petitioner's own efforts is not justifiable.  The Respondent 

offered evidence that, if it paid back pay, it would be 

obligated to remit the social security payments to the 

government.  The loss of a discount on a stock purchase not made 

is conjectural.  Although evidence was received that attorney 
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Bird had written off his fee in essence, he provided the 

Petitioner with a professional service in relationship to this 

case and should be compensated.  Therefore, the following are 

the amounts found to be appropriate and reasonable costs to be 

awarded: 

Lost of work attending mediation 10 hrs   $150 
     Time filing initial complaint, etc. 58hr@$25/hr 1450 
 Copying, fax, postage, binders, dividers    68 
 Mileage 96miles@$.32/mile       31 
 Subpoenas $25+$6x7        217 
 Loss of work attending 1st hearing     135 
     Loss of work attending 2d  hearing                  30 
     Attorney's fee, Warren Bird                        750 
     Loss of 401K matching on back pay @3% 56,750  1703 
     Loss of stock purchase discount       0 
     Loss of Social Security match 7.65%x56,750           0 
     Subpoenas 2d hearing                                62 
     Loss of 9 hours work 2d hearing                    135 
Total Costs           $4,731 
   

CONCLUSIONS OF LAW 
 
     13.  The Division of Administrative Hearings has 

jurisdiction over the parties pursuant to the direction of the 

Commission. 

     14.  This case was remanded for a determination of the 

relief to be granted in terms of back pay.  Involved in that 

determination as both parties recognized was a determination 

whether the offer of a call center supervisor's position at 

$35,400 was the offer of a promotion as directed by the 

Commission.   
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     15.  As found above, although the position title would have 

indicated it was a promotion, the salary offered was 

inconsistent with what a person who had been promoted when the 

Petitioner should have been promoted would be making as 

evidenced by the current salary of Ms. Booker.  The Petitioner 

would have fiscally disadvantaged himself by accepting the 

offer.   

     16.  Two things follow from the foregoing finding.  First, 

the Respondent has not complied with the Commission's order to 

promote the Petitioner, and until an offer is made that offers a 

salary commensurate with Booker's, the Respondent will not have 

complied with the Commission's direction.  Second, the back pay 

continues to accrue until the Petitioner is promoted. 

     17.  The Respondent included the Petitioner's bonuses and 

incentive payments into his salary for purposes of "mitigation."  

This is inappropriate.  See Anderson v. Phillips Petroleum 

Company, 736 F. Supp. 239 (1990, US Dist Ct, D. Kansas).   

     18.  There were several approaches taken to arriving at the 

salaries for supervisors, who were on an annual salary.  The 

figures upon which this award is based were taken from the 

Respondent's proposed recommended order, which reflected 

information presented in its presentation at hearing.  See 

Respondent's Exhibits 9 and 9A.  
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     19.  Shonice Booker's data was used because it appears to 

be the highest wage of the positions for which the Petitioner 

applied, and because she has held the position steadily since 

her promotion.  This constituted a good comparison for 

comparison with the Petitioner's salary.  The law does not 

require exactness and uncertainties should be resolved in favor 

of the Petitioner.  See EEOC v. Joe's Stone Crab, Inc., 15 F. 

Supp. 2d 1364, 1376 (S.D. Fla 1998).  

     20.  As raised by Petitioner in his proposed recommended 

order, this violation is ongoing in the absence of his 

promotion.  As mentioned in the Findings of Fact, above, the 

behavior of the Respondent at this point begins to raise 

questions about whether its behavior in not promoting the 

Petitioner is willful.  A willful violation would warrant the 

award of an additional amount equivalent to the back pay award 

in liquidated damages.   

     21.  Although it does not appear there has been any 

retaliation or other adverse employment action which would 

warrant the award of front pay, the continued failure of the 

Respondent to make a good faith offer of promotion with 

appropriate salary raises the issue of willfulness, and the 

possibility of the Commission structuring other relief.   

     22.  The Petitioner computed an award based upon the 

imposition of interest from November 2001; however, Chapter 766, 
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Florida Statutes, only makes provision for interest post 

judgment.  There was no statutory citation provided authorizing 

the award of prejudgment interest in cases arising from Chapter 

760, Florida Statutes.  Consequently, interest would only be 

computed on the amount of the back pay from the entry of the 

Commission's Final Order; however, this raises the issue of 

whether this would run from the Commission's previous order 

finding a violation, or runs from the Commission's order based 

upon these findings establishing the amount of the back pay, 

costs, and any other damages.  The Commission must make that 

determination.  As found above, the amount of interest for the 

years 2004 and 2005 is 7 percent. 

RECOMMENDATION 
 
     Based upon the foregoing findings of fact and conclusions 

of law, it is  

     RECOMMENDED:   

     That the Florida Commission on Human Relations enter its 

final order finding that the Petitioner is entitled to an award 

of $56,750 in back pay, $4,731 in costs, and such other damages 

as the Commission may determine based upon its assessment of 

whether the continuing failure to promote the Petitioner is 

willful, plus interest from when the Commission determines the 

award was final.  
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     DONE AND ENTERED this 26th day of May, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of May, 2005. 

           
COPIES FURNISHED: 
 
Tommy J. Thompson 
941 Tung Hill Drive 
Tallahassee, Florida  32317 
 
Samuel Zurik, III, Esquire 
The Kullman Firm 
1100 Poydras Street, 1600 Energy Centre 
New Orleans, Louisiana  70160 
 
Tas Panos, Vice President and 
  Senior Corporate Counsel 
Affiliated Computer Services, Inc. 
2828 North Haskell, Building 1, Nineth Floor 
Dallas, Texas  75204 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 

 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.   
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GUESLIN VINCENT, 
 
     Petitioner, 
 
vs. 
 
U-HAUL CO. OF, 
SOUTHERN ALABAMA, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4570 

   
RECOMMENDED ORDER 

 
A hearing was held pursuant to notice in the above-styled 

case on April 15, 2005, by Stephen F. Dean, assigned 

Administrative Law Judge, of the Division of Administrative 

Hearings in Tallahassee, Florida. 

APPEARANCES 
 

     For Petitioner:  Gueslin Vincent, pro se 
                      Post Office Box 20123 
                      Tallahassee, Florida  32316 
 
     For Respondent:  Jeremy P. Hertz, Esquire 
                      For & Harrison LLP 
                      300 South Orange Avenue, Suite 1300 
                      Orlando, Florida  32801-3379 
 

STATEMENT OF THE ISSUES 
 

     Whether the Respondent engaged in a discriminatory 

employment practice contrary to Chapter 760, Florida Statutes, 

by paying the Petitioner less that other similarly situated 
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employees and by discharging the Petitioner based upon the 

Petitioner's race, national origin age and disability? 

PRELIMINARY STATEMENT 
 

     The Petitioner filed a Charge of Discrimination against the 

Respondent with the Florida Commission on Human Relations (FCHR) 

on or about June 27, 2004 alleging discrimination based upon his 

race, national origin, age and disability by paying him less 

money, turning the Petitioner down for two promotions, and 

terminating the Petitioner.  Upon completion of its 

investigation, the FCHR made a determination of no cause, and 

notified the Petitioner of his right to a hearing on the matter.  

The Petitioner filed a Petitioner for Relief on December 20, 

2004, and the matter was referred to the Division of 

Administrative Hearings.  The matter was noticed for hearing, 

and heard as noticed on April 15, 2005. 

     The Petitioner appeared and testified in his own behalf.  

The Respondent presented the testimony of Arthur Williams.  Both 

parties stipulated to the bound volume of exhibits prepared by 

the Respondent, which were received and are numbered 1 through 

15.  The Respondent filed a Proposed Recommended Order, which 

was read and considered. 
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FINDINGS OF FACT 
 

     1.  The Petitioner is a black male of Haitian extraction.  

His date of birth as given in his personnel records (Exhibit 7) 

is June 16, 1977. 

     2.  The Respondent is an employer within the statutory 

definition that engages in the rental of trailers, trucks, and 

moving supplies and sales and installation of equipment used in 

towing trailers. 

     3.  The Petitioner did not present any evidence regarding 

disability or age. 

     4.  The Petitioner was initially employed by the Respondent 

in 2002 as a customer service representative making $6.50/hour.  

Several month later, he received a raise to $7.00/hour, and 

before the end of the year, he received another raise to 

$7.50/hour.  In the first half of 2003, the Petitioner was moved 

to the position of Assistant Moving Center Manager and his 

salary increased to $8.50/hour.  In the fall, he received a 

raise to $9.25/hour and was given another raise to $11.50/hour 

before year's end.   

     5.  Testimony was received from Arthur Williams, who was 

the store manager and familiar with the operations of the 

company, although at the time of Petitioner's termination, he 

was new to the position and "in training."  The pay for 

personnel employed by the Respondent is established nationwide 
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and is based upon cost of living factors for an area.  The wages 

paid to the Petitioner were slightly above the average for an 

area like Tallahassee, and reflected the Petitioner's hard work.  

His pay was in line with others doing similar work.   

     6.  The Petitioner alleged Clint Barrineau was paid more 

than he was paid.  The evidence indicted that Barrineau had held 

in his career with the company, every position in its stores, 

including area manager.  Barrineau had left the company for 

personal reasons, and upon his return in July 2003, was hired at 

$9.00/hour.  Subsequently, he was promoted to the position of 

Hitch Professional at $11.50/hour.  Notwithstanding Barrineau's 

prior experience, generally, it take less time for a person to 

be promoted as a hitch professional than as an assistant moving 

center manager reflecting hitch-related sales as an income 

center in the business.  Both Barrineau and the Petitioner were 

making the same salary when the Petitioner was terminated. 

     7.  The Petitioner testified that he was denied promotion 

to store manager on two occasions.  The Petitioner did not 

establish his qualifications for this position; however, 

evidence was received that the first person employed in that 

position was Henry Barnes a white male, and the second was 

Arthur Williams, a black male.   
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     8.  Williams was brought in from outside the company; 

however, he had significant experience in retail sales 

management.   

     9.  The Petitioner's primary claim related to his 

discharge.  The evidence presented indicated that on May 4, 

2004, the Petitioner closed the store as the general manager on 

duty.  As the manager on duty, it was his job to prepare the 

daily receipts for deposit in the bank, and retain a fixed 

amount for business operations on the next day.  The Petitioner 

did this, and the bank deposit was made. 

     10.  On the following day, Arthur Williams, the store 

manager, arrived with Chuck Newell, the Field Relief Manager, 

who was helping to train Williams.  The two men opened the 

store, which was duly locked, and Williams disarmed the alarm 

system.  Williams opened the store safe, and counted the money.  

There was supposed to be $1000 kept in the safe for store 

operations.  The count revealed only $800.  Williams and Newell 

recounted and then search the safe and cash registers to ensure 

it had not been left in one of these places; however, the money 

was not present.  Having assured themselves by checking and 

rechecking that the money was not present, they proceeded to 

open the store for business with the money on hand, and then 

check with the bank. 
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     11.  They physically drove to the bank and checked the 

nightly deposit, which was correct, the deposit receipt having 

tallied with the money deposited.   

      12.  Williams and Newell returned to the store and called 

the alarm system center.  This center is operated by U-Haul, and 

each authorized employee has his or her own code for disarming 

the alarm upon entering the store.  If the code is not entered, 

or if the premise is broken into, the alarm goes off.  The alarm 

center reported that there were no entries into the building 

after it was locked the previous night until Williams opened it 

o that morning.  There was no evidence of the building being 

burgled.  

     13.  When the Petitioner reported to work on May 5, 2004, 

Williams confronted him about the missing money.  The Petitioner 

did not have an explanation.  As the manager closing the store, 

the Petitioner was solely and personally responsible for the 

deposit and for securing the money left on the premises.  

Although personnel were permitted to make up cash drawer 

shortages, the money in question was "store" money, and the 

amount involved was more significant that typical cash drawer 

shortages.  Having determined that there was in fact a cash 

shortage and that the Petitioner was the person responsible for 

the accountability and security of the funds, Williams made the 

determination to discharge the Petitioner. 
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     14.  Williams, although in training, was the sole 

individual responsible for the decision to discharge the 

Petitioner.  As mentioned above, Williams is a black male. 

     15.  Williams testified further regarding other persons 

whom he had discharged.  Ms. B. Heaulskamp was discharged for 

refusal to work her assigned schedule.  Mr. Zak White, a white 

male, was discharged for a shortage in his cash drawer.  

Heaulskamp was provided a letter of termination; however, this 

was Williams' first termination, and he was advised it was 

company policy not to provide termination paperwork.  He did not 

provide the Petitioner or White with such paperwork.   

     16.  Williams hired the Petitioner's replacement, William 

Westry, who was a black male.  Williams has hired two Haitians 

since the Petitioner's termination, both of whom were still 

employed at the store. 

CONCLUSIONS OF LAW 
 

     17.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding pursuant to Chapter 760, Florida Statutes. 

     18.  The Petitioner alleged violations of Chapter 760, 

Florida Statutes, Title VII of the Civil Rights Act of 1964, the 

Age Discrimination in Employment Act, and the Americans with 

Disabilities Act.  There was no evidence presented in support of 
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Petitioner's claims of violation of the Age Discrimination and 

Americans with Disabilities Acts.   

     19.  The essence of the Petitioner's claims of employment 

discrimination related to alleged differentials in pay, failure 

to promote, and his termination allegedly based upon his race 

and country of origin.  The Petitioner testified regarding these 

matters.  

     20.  To establish a prima facie case, the Petitioner must 

show that he is a member of a protected class, was subjected to 

an adverse employment action, his employer treated similarly 

situated employees outside his class more favorably, and, in the 

case of discharge, that he was replaced by someone outside the 

protected class.  See McDonnell Douglas v. Green, 411 US 792 

(1973) at 802.   

     21.  The Petitioner is a black Haitian.  He showed he was 

in a protected class.  He testified that he applied for two 

promotions to store manager.  In the first instance, a white 

male was promoted to the position who had more time with the 

company, and in the second instance, a black male was promoted 

into the position who had extensive retail sales management 

experience.  The Petitioner had worked for the company for less 

than one and a-half years before the first promotion 

opportunity, and less than two years before the second promotion 

opportunity.  In the second instance, the promotion went to a 
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person who was also in a protected class and who had significant 

and differentiating experience.   

     22.  The evidence showed that Clint Barrineau was paid for 

a short while more than the Petitioner; however, the evidence 

showed that Barrineau had been previously employed with the 

company, was very experienced in a range of jobs with the 

company to include being an area manager, and had considerable 

expertise in the area in which he was working as a "Hitch Pro," 

an expert in sales and installation of trailer hitch products 

that constitute a major costs center for the company.  The 

record shows that the Petitioner was rapidly advanced and 

received pay increases that placed him at the same salary as 

Barrineau, who had much more experience in a variety of jobs 

with the company.  Contrary to showing that the Petitioner was 

discriminated against, the evidence shows that he was rapidly 

promoted and given raises commensurate with his 

responsibilities. 

     23.  Ultimately, the Petitioner's complaint rests on his 

termination.  The facts reveal that the Petitioner was the 

manager responsible for properly closing out the books and 

making the bank deposit for the store.  In this context, he was 

responsible for the money deposited and retained on premises.  

There was a shortage in the petty cash maintained on the 
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premises for which he was ultimately responsible.  The person 

who made the decision and who terminated him was a black male.   

     24.  Evidence was presented that other white employees were 

discharged for similar conduct, one specifically for a cash 

shortage, not long after the Petitioner was discharged.   

     25.  In sum, the Respondent's evidence indicated that it 

had a non-discriminatory reason for discharging the Petitioner 

and for promoting the other employees.  There was no showing 

that the Petitioner's salary was out of line with his experience 

and responsibilities.  The burden fell upon the Petitioner to 

show that the reasons advanced for his discharge were 

pretextual.  See Department of Community Affairs v. Burdine, 450 

U.S. 248, 256 (1981).  The Petitioner failed to carry this 

burden. 

RECOMMENDATION 
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is  

RECOMMENDED: 

That Florida Commission on Human Relations enter its final 

order dismissing the Petitioner's claims. 
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DONE AND ENTERED this 26th day of May, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  

STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of May, 2005. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.   
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIAM KLEINSCHMIDT, 
 
     Petitioner, 
 
vs. 
 
THREE HORIZONS NORTH 
CONDOMINIUMS, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3873 

   
RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted on 

March 31, 2005, in Miami, Florida, before Claude B. Arrington, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings (DOAH).  

APPEARANCES 
 
     For Petitioner:  William Kleinschmidt, pro se 
                      1470 Northeast 125th Terrace 
                      Apartment 206 
                      North Miami, Florida  33161 
 
     For Respondent:  Krista A. Fowler, Esquire 
                      Cole, Scott & Kissane, P.A. 
                      1390 Brickell Avenue, Third Floor 
                      Miami, Florida  33131 
 

STATEMENT OF THE ISSUES 
 

Whether Petitioner is handicapped within the meaning of the 

Florida Fair Housing Act (Sections 760.20 – 760.37, Florida 

Statutes) or the Federal Fair Housing Act (42 USCA § 3601 et 
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seq.).1  Whether Respondent discriminated against Petitioner in 

violation of either Act by refusing to waive its no pets policy, 

which would require Petitioner to remove his “emotional support 

animals” (two cats) from his condominium unit.  Whether 

Respondent retaliated against Petitioner for his refusal to 

remove his cats from his condominium unit.    

PRELIMINARY STATEMENT 
 

On April 15, 2004, Petitioner filed a complaint of housing 

discrimination against Respondent with the United States 

Department of Housing and Urban Development (HUD).  The HUD 

complaint alleged that Petitioner is handicapped within the 

meaning of the Florida Act and the Federal Act, that his two 

cats are “emotional support animals” that are necessary to 

ameliorate his handicapping conditions, and that Respondent 

failed to make a reasonable accommodation of his handicapping 

conditions by refusing to waive its no pets policy.  HUD 

referred Petitioner’s complaint to the Florida Commission on 

Human Relations (FCHR), which assigned staff to investigate and 

evaluate Petitioner’s complaint.  On September 28, 2004, FCHR 

issued a document styled “Determination Of No Reasonable Cause” 

which concluded that reasonable cause does not exist to believe 

that a discriminatory housing practice had occurred.   

Petitioner thereafter filed a “Petition for Relief” with 

FCHR that was subsequently referred to DOAH and underpins this 
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proceeding.  In addition to the charge of discrimination 

premised on Respondent’s alleged failure to reasonably 

accommodate his handicapped conditions, Petitioner charged that 

Respondent retaliated against him on two occasions because he 

refused to remove his two cats from his unit as ordered by 

Respondent. 

At the final hearing, Petitioner presented the testimony of 

Ruth Pearson, who is an officer and director of the corporate 

Respondent.  In addition, Petitioner offered 28 sequentially 

numbered exhibits, but only the following numbered Petitioner 

Exhibits were admitted into evidence:  1, 6, 8, 9, 11, 12, 14, 

17, 18, 19, 21, 25, 26, 27, and 28.  Petitioner’s Exhibit 26, a 

composite, is the deposition of Petitioner’s physician.  

Petitioner’s Exhibit 27 is the deposition of Petitioner.  

Respondent presented the testimony of Petitioner’s neighbor and 

offered two exhibits, both of which were admitted into evidence.   

A transcript of the proceedings was filed April 20, 2005.  

The parties filed Proposed Recommended Orders which have been 

duly-considered by the undersigned in the preparation of this 

Recommended Order.  

FINDINGS OF FACT 

1.  At all times relevant to this proceeding, Petitioner 

owned and resided in Unit 206 of the condominium building 
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managed by Respondent.  Petitioner is a male, born February 5, 

1951. 

2.  Respondent is the Board of Directors of the condominium 

building in which Petitioner resides.  At all times relevant to 

this proceeding, Respondent had the following written policy 

(the no pets policy), which it routinely enforced2:  

  12.  No Unit [sic] owner or lessee shall 
acquire a pet to be maintained in his or her 
unit, or shall such persons already 
possessing pets replace them when such pets 
die or are otherwise disposed of.  No unit 
owner or lessee shall keep visiting pets in 
their unit.   
 

3.  Petitioner bought Unit 206 in January 1999 and has 

since then lived alone in that unit with two cats.  These cats 

have received no special training and have no special 

attributes.  These cats were born to a cat that Petitioner and 

his late mother kept as a pet.  Since his mother’s death in 

1996, Petitioner has viewed these cats as his surrogate family.     

4.  Respondent and Petitioner have engaged in a dispute 

regarding Petitioner’s alleged violation of its no pets policy 

that began in 1999 and is on-going.  This dispute has involved 

multiple forums, with the current proceeding being the latest 

development.    

5.  Respondent has received complaints from other residents 

of the condominium building that an unpleasant odor comes from 
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Petitioner’s unit and that fleas have been found in the vicinity 

of his unit.   

6.  On December 23, 2003, Dr. Seth Gottlieb, Petitioner’s 

physician, wrote the following:  “To:  Whom It May Concern:”  

  William Kleinschmidt is a patient of mine. 
Mr. Kleinschmidt has a long-time severe 
physical disability and it is medically 
necessary that he his [sic] emotional 
support companion animals – his cats, to 
control the frequency and severity of his 
physical disability. 
 

7.  By letter to Respondent’s president dated January 10, 

2004, Petitioner asserted the following:  

  While I realize that the Board and I 
disagree as to the interpretation of the 
condominium rules regarding pets, as my 
interpretation is based on the plain reading 
of the language within the common meaning of 
the said words, is that if a potential unit 
owner already has pets, they are acceptable 
and that no replacement pets will be brought 
in after the purchase. 
  I may add that as a pre-condition to 
purchase of my unit, the board DID [sic] 
agree to my companion animals for my 
physical disability – the witnesses are both 
the buyer and the seller real estate brokers 
and others. 
  I am requesting a special waiver of the 
pet rules as the board currently views them 
be made in my situation due to my 
disability.   
  Please find attached a letter from my 
physician Seth Gottlieb, M.D., certifying 
that my companion animals are “medically 
necessary” for my disability. 
  Please advise me in writing whether or not 
we have a special waiver as a reasonable 
accommodation.   
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8.  Although Respondent had been trying to force Petitioner 

to remove his cats from his unit since 1999, the letter of 

January 10, 2004, was the first time that Petitioner asserted 

that he was disabled and it was the first time he requested a 

waiver of the no pets policy to accommodate his disability.  

Prior to that letter, Respondent did not know and had no reason 

to know that Petitioner believed himself to be disabled.  

9.  On April 19, 2004, Dr. Gottlieb wrote the following:  

“To:  Whom It May Concern:” 

  William Kleinschmidt is my patient, who 
has a significant emotional disability, as 
well as a long history of significant 
asthma.  His asthma unfortunately has not 
been currently under good control.  William 
clearly has a significant emotional 
component to his asthma, that is, his asthma 
is easily exacerbated by emotional triggers. 
  William has companion animals which 
greatly help his emotional status.  If he is 
not able to keep these companion animals 
there is a great likelihood that the 
emotional distress this will bring will 
significantly worsen his asthma.  Therefore, 
it is medically necessary for William to 
have these emotional support animals to 
control the severity and frequency of his 
asthmatic disability.   
 

10.  Dr. Gottlieb has no special training in psychiatry or 

psychology, and he did not treat or diagnose Petitioner’s 

anxiety.  Dr. Gottlieb recommended to Petitioner that Petitioner 

seek professional help from a clinical psychologist or a 

psychiatrist.  Petitioner refused to follow that recommendation.    
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11.  Petitioner has multiple allergens, one of which is cat 

dander.  Dr. Gottlieb recommended to Petitioner that Petitioner 

seek professional help from an allergist.  Petitioner refused to 

follow that recommendation.  

12.  Dr. Gottlieb’s letters of December 23, 2003, and 

April 19, 2004, were written at Petitioner’s request and were 

based on statements made to him by Petitioner and on his 

observations of Petitioner.  Dr. Gottlieb testified that he had 

never known Petitioner to be without his cats and he had no way 

of knowing what the consequences would be if Petitioner was 

unable to keep his cats.  Dr. Gottlieb’s testimony does not 

establish that it is medically necessary for Respondent to waive 

its no pets policy as a reasonable accommodation of Petitioner’s 

handicapping conditions.   

13.  Petitioner is a person with a handicap within the 

meaning of the Acts.3  At all times relevant to this proceeding, 

Petitioner has suffered from persistent asthma and emotional 

problems.  There was no expert testimony as to the nature and 

extent of Petitioner’s emotional problems, but it is clear from 

the evidence that his emotional problems are debilitating.  

Petitioner is receiving no treatment for his emotional problems.  

Petitioner is receiving treatment from Dr. Gottlieb for his 

asthma.  His asthma responds to medication prescribed by 

Dr. Gottlieb, but his asthma is not controlled by that 
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medication and he suffers periodic asthma attacks of 

undetermined frequency and severity.   

14.  Petitioner failed to establish that his two untrained 

cats are necessary for him to have equal opportunity to use and 

enjoy his dwelling within the meaning of either of the Acts.  

Petitioner’s cats are pets and while they undoubtedly provide 

emotional support as any pet should, they are not service 

animals4 and they have no special training that would enable them 

to assist Petitioner to overcome limitations imposed by his 

handicaps.  Whether Petitioner’s cats help him avoid anxiety 

attacks, which could, in turn, trigger an asthma attack, is 

speculative. 

15.  Petitioner asserts that two incidents prove that 

Respondent harassed him and retaliated against him because of 

his refusal to remove his cats from his unit.  The first 

incident occurred in 2001 while Respondent was attempting to 

serve Petitioner with a subpoena during an arbitration 

proceeding.  Because Respondent had difficulty serving a 

subpoena on Petitioner, Respondent had the arbitrator issue an 

order authorizing Respondent to have a locksmith open the door 

to Petitioner’s unit so the subpoena could be left in the unit.  

On September 21, 2001, Respondent hired a locksmith who unlocked 

the front door to Petitioner’s unit by drilling the lock on the 

door.  A representative of Respondent thereafter entered 
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Petitioner’s unit and left the subpoena for Petitioner inside 

the unit.  An armed police officer was present when the door was 

opened and when Respondent’s representative entered the unit, 

left the subpoena, and exited the unit.  These events occurred 

before Respondent had any reason to believe that Petitioner 

considered himself disabled or that he considered his cats to be 

emotional support animals.  Respondent established that it was 

acting on advice of counsel and pursuant to the arbitrator’s 

order on September 21, 2001.  Petitioner failed to establish 

that the events of September 21, 2001, were done to harass him 

or retaliate against him for asserting his rights under either 

Act.   

16.  The second incident occurred in October 2003, when 

Respondent failed to give Petitioner proper credit for a 

maintenance assessment Petitioner had made.  As a result of the 

error, Respondent wrote Petitioner a dun letter which reminded 

Petitioner that the failure to pay maintenance assessments could 

result in the imposition of a lien against his unit.  Respondent 

failed to properly credit Petitioner’s payment as the result of 

a bookkeeping error.  Respondent corrected the error as soon as 

Respondent’s bookkeeper discovered it.  Soon thereafter, 

Respondent provided a written explanation of the error to 

Petitioner and apologized to him for the error.  Petitioner 

failed to establish that the events of October 23, 2003, were 
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done to harass him or retaliate against him for asserting his 

rights under either Act.   

CONCLUSIONS OF LAW 
 

17.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

case pursuant to Sections 120.569 and 120.57(1), Florida 

Statutes. 

18.  Petitioner has the burden of proving that Respondent 

violated either Act by failing to waive its no pets policy as a 

reasonable accommodation of his handicap.  See Florida 

Department of Transportation v. J. W. C. Company, Inc., 396 So. 

2d 778 (Fla. 1st DCA 1981).  Petitioner failed to meet that 

burden. 

19.  42 U.S.C.A. Section 3602(h) provides, in pertinent 

part, the following definition of the term “handicap” for 

purposes of the Federal Act: 

  (h)  “Handicap” means, with respect to a 
person -- 
  (1)  a physical or mental impairment which 
substantially limits one or more of such 
person’s major life activities, 
  (2)  a record of having such an 
impairment, or 
  (3)  being regarded as having such an 
impairment ... 
 

20.  The Florida Act has a similar definition.  Section 

760.22(7)(a), Florida Statutes, provides as follows:  
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  (7)  “Handicap” means: 
  (a)  A person [who] has a physical or 
mental impairment which substantially limits 
one or more major life activities, or he or 
she has a record of having, or is regarded 
as having, such physical or mental 
impairment . . . 
 

21.  42 U.S.C.A. Section 3604(f)(3)(B), provides that the 

following constitutes housing discrimination within the meaning 

of the Federal Act:  

  (f)(3)(B)  a refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. . . . 
 

22.  The Florida Act has a similar provision.  Section 

760.23(9)(b), Florida Statutes, provides as follows:  

  (9(b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

23.  To prevail in this proceeding under either Act, 

Petitioner would have to prove that he is handicapped within the 

meaning of that Act, that his requested accommodation is 

necessary to afford him the equal opportunity to use and enjoy 

his unit, and that his requested accommodation is reasonable.   

24.  Petitioner proved that he is handicapped within the 

meaning of both Acts. 
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25.  Petitioner failed to prove that his requested 

accommodation is necessary to afford him the equal opportunity 

to use and enjoy his unit within the meaning of either Act.  

There was no direct linkage between being able to keep his cats 

and being able to use and enjoy his unit.  Any such linkage was, 

at best, speculative.  Compare Bryant Woods Inn, Inc. v. Howard 

County, Md., 124 F.3d 597 (4th Cir. 1997).  Because Petitioner 

refused to seek evaluation and treatment from a psychologist or 

a psychiatrist, there was no expert testimony as to what would 

occur if Petitioner had to remove his cats from his unit.5   

26.  Because Petitioner failed to prove that his requested 

accommodation is necessary, he was unable to prove that the 

requested accommodation was reasonable under either Act.  

27.  Petitioner’s claims of retaliation are without merit. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the FCHR enter a final order 

dismissing Petitioner’s Petition for Relief. 
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DONE AND ENTERED this 25th day of, May 2005, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
CLAUDE B. ARRINGTON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of May, 2005. 

 
 

ENDNOTES 
 
1/  All references to Florida Statutes are to Florida Statutes 
(2004).  All references to U.S.C.A. are to the version published 
as of the date of this Recommended Order.  For ease of 
reference, the Florida Fair Housing Act will be referred to as 
the Florida Act and the Federal Fair Housing Act will be 
referred to as the Federal Act.  Collectively, they will be 
referred to as the Acts.  
 
2/  At the formal hearing, Petitioner argued that Respondent 
waived its no pets policy prior to his closing on his unit.  In 
support of his waiver argument, Petitioner introduced a tape of 
a message left on his telephone answering machine by his real 
estate salesperson.  The message was, at best, misleading.  The 
greater weight of the credible evidence established that 
Petitioner knew of Respondent’s no pets policy prior to the 
closing on his unit, but he did not tell Respondent that he had 
two cats.  Respondent did not know about Petitioner’s cats prior 
to closing, and it did not waive its no pets policy.  
Petitioner’s waiver argument is rejected as being contrary to 
the greater weight of the credible evidence.  In addition to his 
waiver argument, Petitioner argued that the no pets policy was 
not enforceable against him based on his construction of the 
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policy.  Petitioner’s arguments based on his construction of 
Respondent’s no pets policy are rejected as being without merit.   
 
3/  In reaching this finding, the undersigned has considered that 
Petitioner has been able to perform the activities of daily 
living without assistance when he was not in the throes of an 
asthma attack, but that his ability to do so has been impaired, 
primarily by his untreated emotional disorder.  The undersigned 
has also considered that he has been unable to work for the past 
25 years and he has been accepted as being disabled by both the 
Social Security Administration and Medicaid.   
 
4/  The term “service animal” is not defined by the Federal Act 
or its accompanying regulations.  As used herein, the term is 
meant to include an animal individually trained to do work or 
perform tasks for the benefit of an individual with a 
disability.  This definition, taken from Section 2 of the 
Americans with Disabilities Act, 42 U.S.C.A. Section 1210, et 
seq., was relied upon by the court in Prindable v. Assoc of Apt. 
Owners of 2987 Kalakaua, 304 F. Supp. 2d 1245 (D. Hawaii 2003), 
a case with facts analogous to the pending matter.   
 
5/  For the same reason, there was no expert testimony as to 
whether there are better ways for Petitioner to control his 
anxiety than relying on his two cats. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Krista A. Fowler, Esquire 
Cole, Scott & Kissane, P.A. 
1390 Brickell Avenue 
Miami, Florida  33131 
 
William Kleinschmidt 
1470 Northeast 125th Terrace, Apartment 206 
North Miami, Florida  33161 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DIONE RILEY, 
 
     Petitioner, 
 
vs. 
 
RED CARPET INN, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4453 

   
RECOMMENDED ORDER 

 
     This case was heard pursuant to notice on March 25, 2005, 

by Stephen F. Dean, assigned Administrative Law Judge of the 

Division of Administrative Hearings, in Jacksonville, Florida. 

APPEARANCES 
 
     For Petitioner:  Dione Riley, pro se 
      3875 South San Pablo Avenue, No. 1208 
      Jacksonville, Florida  32224 
 
     For Respondent:  Subhash Gandhi 
      Red Carpet Inn 
      5331 University Boulevard, West 
      Jacksonville, Florida  32216 
 

STATEMENT OF THE ISSUE 
 
     Did the Respondent commit an act of discrimination in 

refusing the Petitioner public accommodations at its motel? 

PRELIMINARY STATEMENT 
 
     This matter arose when the Petitioner filed a charge of 

discrimination in a public accommodation with the Florida 
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Commission on Human Relations (FCHR) alleging that the 

Respondent had denied her public accommodation on the basis of 

her race.  This complaint was investigated by the staff of the 

FCHR and a determination of no cause was communicated to the 

Petitioner, who exercised her right to request a hearing on the 

matter.   The FCHR referred the case to the Division of 

Administrative Hearings to conduct the formal hearing. 

Although the records of the Commission on their face tend 

to indicate that might be a matter of employment discrimination, 

it is clear that the Petitioner's complaint relates to denial of 

public accommodation.  It is assumed that this was investigated 

by the FCHR, and its determination of no cause was regarding the 

denial of public accommodation.    

The case, having been referred to the Division of 

Administrative Hearings, was set for hearing by video-

conferencing and heard as noticed.  At the hearing, the 

Petitioner testified in her own behalf, and presented the 

testimony of La Shonda Rahmaann, Emma Jean Riley, and Clarence 

Jones.  The Respondent presented the testimony of Ismail McNair, 

Kaye Cannon, Ursula Brooks, and Subhash Gandhi, the General 

Manager of the motel who represented the hotel.  The Petitioner 

wrote a letter after the hearing in lieu of making proposed 

findings which was read and considered.    
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FINDINGS OF FACT 
 
     1.  The Red Carpet Inn is a motel located at 5331 

University Boulevard in Jacksonville, Florida.  Located adjacent 

to and in front of the property is a topless bar, which is 

unaffiliated with the motel.  The proximity of this bar to the 

hotel created significant problems for the motel's management 

because many of the dancers and others working at the bar rented 

rooms at the hotel.  Because of the coming and goings of dancers 

late into the night and early morning; entertainment of non-

guests by dancers; and suspect drug use and sales on and about 

the premises, the hotel employed an active security detail. 

     2.  The Petitioner, a black female, resided at the hotel in 

Room 509 for several weeks immediately prior to May 6, 2004.  

She paid for her room on a nightly basis.  Her room rent was 

frequently paid by persons other than herself.  She was observed 

going from the bar to her room at late hours, and was thought to 

possibly be working at the bar as a dancer by motel security 

staff.  She was observed visiting with other residents of the 

hotel at various times including late at night. 

     3.  The staff and manager received complaints from other 

residents about a person who was identified as the Petitioner.  

These complaints included, but were not limited to, noise, 

frequent visitors, and visiting with other guests late at night. 
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4.  As a result of these reports and his concerns about 

activities in the motel that disturbed other guests and were 

possibly illegal, the manager decided to refuse the Petitioner 

further accommodations at the hotel.   

5.  Clarence Jones, a minister and friend of the 

Petitioner's family, testified about his visits to the premises.  

He visited the Petitioner, whom he had known since she was born, 

to bring her food and money because she was not working.  He 

observed persons who he described as pimps and prostitutes in 

the vicinity of the motel and bar, together with persons he 

described as drug pushers.  He paid for the Petitioner's room on 

occasion.   

6.  Jones and members of the Petitioner's family visited 

her at the motel, but with the exception of Jones, these visits 

were during the day.  Their testimony indicated that the 

Petitioner was a good person.  

7.  The Petitioner testified.  She was counseled by Kay 

Cannon, a black room clerk, to watch the number of calls she 

made and be careful of her activities because of management's 

concerns.  According to the Petitioner, another desk clerk, 

Ursula Brooks, used a racial epithet when talking with the 

Petitioner.  Brooks testified, and denied using any racial 

epithets to anyone, including the Petitioner. 
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8.  The manager and others testified about other residents 

of the motel who were described as Hispanic and African-

American.  

CONCLUSIONS OF LAW 
 
     9.  The Division of Administrative Hearings has 

jurisdiction pursuant to the provisions of Section 760.10, 

Florida Statutes. 

10.  The Petitioner has the burden of proof to show that 

the Respondent discriminated against her in denying her public 

accommodations.  

11.  Public accommodation claims as well as those under the 

Florida Civil Rights Act, apply the same prima facie standards 

and burdens of proof as do employment discrimination claims 

under Title VII.  See Hornick v. Noyes, 708 F.2d 321, 325 n. 8 

(7th Cir. 1983), cert. denied, 465 U.S. 1031, 104 S.Ct. 1295, 79 

L.Ed.2d 696 (1984)(Title II case); Peterson v. BMI Refractories, 

132 F.3d 1405, 1412 (11th Cir. 199)(Section 1981 case) Kelly v. 

K.D. Constr. of Fla., Inc., 866 F. Supp. 1406, 1411 (S.D. Fla. 

1994)(FCRA case).  Thus, in order to succeed on such claims, the 

Plaintiffs must show the following elements:    

(1)  That they are members of a protected 
class;  
 
(2)  That they attempted to afford 
themselves the full benefits and enjoyment 
of a public accommodation;  
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(3)  That they were denied those benefits 
and enjoyment; and 
  
(4)  That similarly situated persons who are 
not members of the protected class received 
the full benefits or enjoyment or were 
treated better. United States v. Lansdowne 
Swim Club, 894 F.2d 83, 88 (3d Cir. 1990).  
Once a prima facie case is established, the 
burden of persuasion shifts to the 
Defendants to proffer a legitimate business 
reason for the conduct at issue. The 
Plaintiffs cannot prevail unless they can 
demonstrate that the proffered reason is 
pretextual.  See Hornick, supra, at 325   
 

12.  The Petitioner showed that she was in a protected 

class as a woman and as an African-American.  There is no 

dispute that on May 6, 2004, the management of the Red Carpet 

Inn denied the Petitioner the right to reside further at the 

facility.   

13.  If one does not consider the evidence presented that 

there were other guests in residence who were African-American, 

Petitioner made a prime facie showing of discrimination.  

However, there is no dispute that the Petitioner previously 

resided at the motel for approximately 21 days; and that there 

were many residents of many races in the motel, to include 

African-Americans.  Therefore, the Petitioner failed to make a 

prima facie showing.   

14.  Further, the Respondent presented evidence that it 

denied the Petitioner further accommodation at the motel because 

of complaints about her and concerns about her behavior.  Based 



 7

upon the evidence received regarding the conditions in and 

around the motel, the Respondent's concerns were reasonable and 

the action taken in denying the Petitioner further 

accommodations was reasonable, even if the management 

misapprehended the facts or there were mistakes in identity.   

15.  The Respondent having shown a legitimate, non-

discriminatory reason for its actions, the burden is upon the 

Petitioner to show that the grounds put forward by the 

Respondent were pretextual.  The Petitioner failed to make such 

a showing. 

16.  The Petitioner, having failed to make a prima facie 

showing, and the Respondent having shown a legitimate, non-

discriminatory reason for its actions, which the Petitioner did 

not show to be pretextual, the Petitioner's claim is not proven. 

RECOMMENDATION 
 
     Based upon the foregoing findings of fact and conclusions 

of law, it is  

RECOMMENDED:   

That the Florida Commission on Human Relations enter its 

final order dismissing the Petitioner's Petition for Relief.    
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DONE AND ENTERED this 25th day of May, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of May, 2005. 

           
           
COPIES FURNISHED: 
 
Dione Riley 
3875 South San Pablo Avenue, No. 1208 
Jacksonville, Florida  32224 
 
Subhash Gandhi 
Red Carpet Inn 
5331 University Boulevard, West 
Jacksonville, Florida  32216 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.   
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