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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ALLEN R. GERRELL, JR., 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4457 

   
RECOMMENDED ORDER 

 
     A formal hearing was conducted in this case on February 18, 

2005, in Tallahassee, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 
 

 For Petitioner:  Allen Gerrell, pro se 
                      10750 Kilcrease Way 
                      Tallahassee, Florida  32305 
 
 For Respondent:  Marshall G. Wiseheart, Esquire 
                      Department of Environmental 
                        Protection 
                      3900 Commonwealth Boulevard 
                      Mail Station 35 
                      Tallahassee, Florida  32399-3000 
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STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice contrary to Section 760.10, Florida 

Statutes, by discriminating against Petitioner based on an 

alleged handicap.   

PRELIMINARY STATEMENT 

 On October 30, 2003, Petitioner Allen R. Gerrell, Jr. 

(Petitioner) filed an Employment Charge of Discrimination 

against Respondent Department of Environmental Protection 

(Respondent).  Petitioner alleged that Respondent had 

discriminated against him by terminating his employment based on 

his alleged disability, a back impairment.   

 On November 29, 2004, the Florida Commission on Human 

Relations (FCHR) issued a Determination:  No Cause, finding no 

reason to believe that an unlawful employment practice occurred.  

On December 8, 2004, Petitioner filed a Petition for Relief with 

FCHR.   

 On December 14, 2004, FCHR referred the case to the 

Division of Administrative Hearings.  A Notice of Hearing dated 

December 30, 2005, scheduled the hearing for February 25, 2005.   

 When the hearing commenced, the parties offered a Joint 

Composite Exhibit, which included ten documents.  The Joint 

composite Exhibit was accepted as evidence.   
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 During the hearing, Petitioner testified on his own behalf 

and presented the testimony of one additional witness.  

Petitioner offered two exhibits, which were accepted as 

evidence.  Respondent did not present the testimony of any 

witnesses or offer any exhibits as evidence.   

 The parties did not file a transcript of the proceeding.  

On March 1, 2005, Petitioner filed a letter, which is hereby 

accepted as a Proposed Recommended Order.  On March 7, 2005, 

Respondent filed its Proposed Recommended Order.   

 Citations hereinafter shall be to Florida Statutes (2004) 

unless otherwise specified.   

FINDINGS OF FACT 

 1.  Respondent is an employer as that term is defined in 

Section 760.10, Florida Statutes.   

 2.  Respondent employed Respondent in January 1990.  

Respondent reassigned Petitioner to the Division of Recreation 

and Parks in 1993.  At the time of his dismissal in October 

2003, Petitioner was working as a park ranger at the St. Marks 

GeoPark in Wakulla County, Florida.   

 3.  Petitioner is a history aficionado.  He enjoys 

researching Florida and Civil War history.  He has authored a 

200-page book entitled The Civil War in and Around St. Marks, 

Florida.  He has written an article entitled "Forts in St. Marks 

during the War Between the States."   
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 4.  Petitioner enjoys participating in history 

interpretations for the public.  Several times in the past 

decade, Respondent nominated him for an award for his activities 

in history interpretations.   

 5.  Petitioner has constructed colonial-era equipment and 

musical instruments.  Although they are his personal property, 

Petitioner has used them in displays for the public at state 

parks.  Petitioner researched the historical accuracy of his 

projects both at home and at work.   

 6.  Petitioner had surgery in 2000 for a cervical herniated 

disc.  After the surgery, Respondent made accommodations for 

Petitioner in the form of lighter duty assignments during his 

recovery period in keeping with his doctor's request.   

 7.  In a letter dated August 28, 2000, Petitioner's doctor 

set forth the specific type of work that Petitioner could and 

could not perform.  The doctor released Petitioner to perform 

desk work, telephone duties, and visitor services but no 

maintenance duties.   

 8.  At all times relevant here, Thomas Nobles was 

Petitioner's immediate supervisor.  Mr. Nobles and Petitioner 

have known each other since high school.  However, they did not 

have a good relationship at work.  In 2001, Petitioner filed 

gender discrimination charges against Mr. Nobles.  Respondent 

conducted an investigation and exonerated Mr. Nobles.   
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 9.  Mr. Nobles wrote several counseling memoranda and one 

reprimand, which criticized Petitioner's work performance.  

Among other things, Mr. Nobles warned Petitioner not to visit a 

music store in Tallahassee during work hours.   

 10.  In a memorandum dated July 19, 2002, Mr. Nobles 

discussed his concern over Petitioner's work habits that 

allegedly caused damage to a state-owned vehicle and other 

property and Petitioner's inability to complete paperwork.  

Petitioner responded to each of Mr. Nobles' criticisms in a 

memorandum dated July 28, 2002.   

 11.  On September 20, 2002, Mr. Nobles wrote a memorandum 

to document an earlier conversation with Petitioner regarding 

Mr. Nobles' concern that Petitioner was not keeping the park 

neat.  In the memorandum, Mr. Nobles instructed Petitioner not 

to bring "personal projects" to work, specifically referring to 

a mandolin that Petitioner had been sanding in the park office.   

 12.  In a memorandum dated October 22, 2002, Mr. Nobles 

criticized Petitioner for reading a book about musical 

instruments.  Mr. Nobles warned Petitioner not to let personal 

projects take priority over the park's appearance and 

cleanliness.   

 13.  On February 25, 2003, Petitioner called his office to 

provide his employer with the date of his second neck surgery, 

which was scheduled for March 5, 2003.  During the telephone 
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call, Petitioner asserted that he required further surgery due 

to his work-related injury.  However, Petitioner never filed a 

workers' compensation claim; he believed that he was not 

eligible for workers' compensation due to a preexisting 

condition.   

 14.  After Petitioner's March 2003 surgery, Respondent 

returned to work.  In a letter dated April 10, 2003, 

Petitioner's doctor released him to work running a museum.  On 

or about May 7, 2003, Petitioner's doctor released him to light-

duty work assignments, including no more than one hour of lawn 

maintenance at a time.   

 15.  In a letter dated July 29, 2003, Mr. Nobles' doctor 

once again restricted Petitioner's work assignments.  Petitioner 

was not supposed to use heavy machinery or operate mowers, 

edgers, or similar equipment for prolonged periods of time.  The 

doctor recommended that Petitioner avoid repetitive gripping and 

lifting.  There is no evidence that Respondent failed to provide 

Petitioner with these accommodations.   

16.  In the meantime, on July 23, 2003, Mr. Nobles 

requested Respondent's Inspector General to investigate a 

posting on the eBay Internet site involving a replica of a 1800s 

guitar, advertised as being made of wood from the Gregory House, 

a part of Torreya State Park in Gadsden County, Florida.  The 

Inspector General subsequently commenced an investigation.   
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 17.  Petitioner posted the advertisement for the guitar 

under his eBay site name.  Petitioner makes replica mandolins 

and guitars and occasionally sells them on eBay.  Petitioner 

bragged to at least one co-worker in 2003 that he had made a lot 

of money selling musical instruments on eBay.   

 18.  One of Petitioner's friends made the "Gregory House" 

guitar out of discarded roof shingles.  Petitioner merely posted 

the advertisement on his internet site because his friend did 

not know how to use a computer.   

 19.  During the Inspector General's investigation, 

Petitioner admitted that he had accessed eBay at work but denied 

he had used it for bidding.  An inspection of the hard drive of 

the computer at Petitioner's office revealed that someone using 

Petitioner's eBay password had accessed eBay four times from 

April-July 2003.  Around the general time and date of one of 

those occasions, someone placed an eBay bid on the "Gregory 

House" guitar.   

 20.  Additionally, the computer at Petitioner's office had 

been used to access numerous musical instrument and/or 

woodworking Internet sites other times from April-July 2003.  

Petitioner was at work on most, but not all, of the days.  A 

park volunteer admitted that she sometimes used the office 

computer to access eBay.   
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 21.  Respondent's policy prohibits an employee from 

accessing the Internet for personal use if that use adversely 

affects the employee's ability to perform his job.  Personal use 

of the Internet should be "limited to the greatest extent 

possible."   

22.  Petitioner was aware of Respondent's Internet policy.  

Nevertheless, he used the Internet for personal reasons at work 

to access eBay and sites related to his woodworking business 

after he had been counseled not to let personal projects 

interfere with his park duties.  This caused him to not be 

available to do park business and, therefore, adversely affected 

his ability to do his job.  Petitioner violated Respondent's 

Internet use policy.   

 23.  Respondent terminated Petitioner's employment on 

September 25, 2003, for alleged rule violations, conduct 

unbecoming a public employee, and perjury.  Petitioner appealed 

to the Florida Public Employees Relations Commission (PERC), 

contending that Respondent lacked cause to discipline him.  PERC 

appointed a Hearing Officer to conduct a hearing and issue a 

Recommended Order.   

 24.  The PERC Hearing Officer conducted a public hearing on 

October 28, 2003.  The Hearing Officer issued the Recommended 

Order on November 10, 2003.  In the instant case, the parties 
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stipulated that they would not re-litigate issues previously 

litigated at the PERC hearing.   

 25.  The PERC Hearing Officer found as follows:  (a) 

Respondent had cause to discipline Petitioner for violating the 

computer use policy; and (b) Respondent had discretion to 

discipline Petitioner by terminating his employment.  On 

November 24, 2003, PERC entered a Final Order adopting the 

Hearing Officer's Recommended Order.   

26.  The greater weight of the evidence indicates that 

Respondent did not allow employees, other than Petitioner, to 

read books unrelated to work during office hours.  In fact, 

Respondent did not terminate Petitioner for any of the following 

reasons:  (a) because he read history books at work; (b) because 

he might file a workers' compensation claim for a work-related 

injury; (c) because he filed a gender discrimination against 

Mr. Nobles; or (d) because Respondent intended to eliminate his 

position.  Rather, Respondent dismissed Petitioner for using the 

office computer for personal reasons.  Respondent has fired 

other employees for the same reason.   

27.  At the time of his dismissal, Petitioner believed that 

he was physically incapable of performing the duties of his 

position.  However, there is no evidence that Respondent failed 

to provide Petitioner with appropriate accommodations as 

requested by Petitioner's doctors.   
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CONCLUSIONS OF LAW 

28.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this case 

pursuant to Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes.   

29.  It is an unlawful employment practice for an employer 

to discriminate against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual’s disability or handicap.  See § 

760.10(1), Fla. Stat.    

30.  It is an unlawful employment practice for an employer 

to discriminate against any person because the person opposed an 

unlawful employment practice or has filed a charge of an 

unlawful employment practice.  See § 760.10(7), Fla. Stat. 

31.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of the Americans With Disabilities Act (the 

"ADA"), 42 U.S.C. Section 12101, et seq.  Cases interpreting the 

ADA are, therefore, applicable to Chapter 760, Florida Statutes.  

See Razner v. Wellington Regional Medical Ctr., Inc., 837 So. 2d 

437, 440 (Fla. 4th DCA 2002). 

32.  A petitioner in a discrimination case has the initial 

burden of proving a prima facie case of discrimination.  See 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 

36 L.Ed.2d 668 (1973). 
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33.  If the petitioner proves a prima facie case, the 

burden shifts to the respondent to proffer a legitimate 

non-discriminatory reason for the actions it took.  See Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 101 S. 

Ct. 1089, 67 L. Ed. 2d 207 (1981).  Respondent's burden is one 

of production, not persuasion, as it always remains Petitioner's 

burden to persuade the fact-finder that the proffered reason is 

a pretext and that Respondent intentionally discriminated 

against Petitioner.  See Burdine, 450 U.S. at 252-256.   

34.  To prove a prima facie case of handicap 

discrimination, Petitioner must establish the following 

elements:  (a) he was a disabled person within the meaning of 

the Florida Civil Rights Act and the ADA; (b) he was able to 

perform his assigned duties satisfactorily; and (c) Respondent 

did not accommodate Petitioner's disability and/or discharged 

Petitioner despite his satisfactory performance.  Swenson-Davis 

v. Orlando Partners, Inc., 16 F.A.L.R. 792, 798 (FCHR 1992).   

35.  A person is disabled when:  (a) he or she has a 

physical or mental impairment that substantially limits one or 

more major life activities; (b) he or she has a record of having 

an impairment; or (c) he or she is regarded as having an 

impairment.  42 U.S.C. § 12102(2); 29 C.F.R. § 1630.2(g)(I).   

36.  A qualified individual with a disability must 

establish that he or she is able to perform the essential 
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functions of the job with or without reasonable accommodation.  

LaChance v. Duffy's Draft House, Inc., 146 F.3d 832, 835 (11th 

Cir. 1998).  "The employee retains at all times the burden of 

[persuasion] . . . that reasonable accommodations were 

available."  Moses v. American Nonwovens, Inc., 97 F.3d 446, 447 

(11th Cir. 1996).   

37.  An employer unlawfully discriminates against a 

qualified individual with a disability when the employer fails 

to provide "reasonable accommodations" for the disability--

unless doing so would impose undue hardship on the employer.  

See 42 U.S.C. § 12112(b)(5)(A); 29 C.F.R. § 1630.9(a).  

38.  In this case, Petitioner was physically impaired at 

the time of his dismissal.  According to his own testimony, his 

disability prevented him from performing his job.  However, 

Respondent accommodated Petitioner's disability and discharged 

him only after it became clear that Petitioner was not going to 

perform satisfactorily, despite the accommodations.  

Additionally, there is no evidence that Petitioner treated 

similarly situated, non-disabled employees more favorably than 

Petitioner in regard to enforcement of the computer policy.  

Consequently, Petitioner has not proved a prima facie case of 

discrimination based on his disability.   

39.  To prove a prima facie case of retaliation, Petitioner 

must show the following:  (a) he engaged in a statutorily 
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protected expression; and (b) he suffered an adverse employment 

action such as dismissal.  See Harper v. Blockbuster 

Entertainment Corp., 139 F.3d 1385, 1388 (11th Cir. 1998).  

Petitioner met his burden in this regard.   

40.  To the extent that Petitioner proved his prima facie 

case of discrimination based on a handicap or retaliation, 

Respondent presented a legitimate, non-discriminatory reason for 

terminating Petitioner's employment.  The greater weight of the 

evidence indicates that Respondent fired Petitioner because he 

abused the policy on computer use.   

41.  There is no persuasive evidence that Petitioner's 

disability and/or his prior gender discrimination complaint 

against Mr. Nobles were involved in Respondent's decision to 

terminate Petitioner.  Consequently, Petitioner has not proved 

that firing him for violating Respondent's computer policy was a 

pretext for handicap discrimination or an act of retaliation.   

RECOMMENDATION 

Based on the forgoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 
Relief. 
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DONE AND ENTERED this 28th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 28th day of March, 2005. 

 
 
COPIES FURNISHED: 
 
Allen Gerrell, Jr. 
10750 Kilcrease way 
Tallahassee, Florida  32305 
 
Marshall G. Wiseheart, Esquire 
Department of Environmental 
  Protection 
3900 Commonwealth Boulevard 
Mail Station 35 
Tallahassee, Florida  32399 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32399-3000 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32399-3000 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TYRONE WHITE, 
 
     Petitioner, 
 
vs. 
 
ROAD MART, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1280 

   
RECOMMENDED ORDER 

A formal hearing in the above-styled case was held before 

Florence Snyder Rivas, Administrative Law Judge, Division of 

Administrative Hearings, on November 16, 2004, in Marianna, 

Florida.   

APPEARANCES 

     For Petitioner:  Marva A. Davis, Esquire 
                      Marva A. Davis, P.A. 
                      121 South Madison Street 
                      Post Office Drawer 551 
                      Quincy, Florida  32353-0551 
 
     For Respondent:  Robert E. Larkin, III, Esquire 
                      Allen, Norton & Blue, P.A. 
                      906 North Monroe Street, Suite 100 
                      Tallahassee, Florida  32303 
 

STATEMENT OF THE ISSUE 

Whether Respondent terminated Petitioner's employment on 

account of his race in violation of Florida law. 
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PRELIMINARY STATEMENT 

By Petition for Relief dated April 9, 2004, Petitioner 

alleged he had been disciplined and terminated from employment 

in violation of Chapter 760 of the Florida Statutes, popularly 

known as the Florida Civil Rights Act (FCRA).  The FCRA 

prohibits discrimination against an individual on the basis of, 

among other things, race. 

The identity of witnesses and exhibits, and attendant 

stipulations and rulings are contained in the two-volume 

transcript of the proceedings, which was filed on February 21, 

2005.  The parties timely submitted Proposed Recommended Orders, 

which have been carefully considered. 

References to statutes are to the Florida Statutes (2004). 

FINDINGS OF FACT 

1.  Respondent, Road Mart, Incorporated, (Respondent or 

Road Mart) is a family-owned and operated tire sales and service 

company.  Respondent is an employer within the meaning of 

Section 760.02(7), Florida Statutes.   

2.  Road Mart operates stores in North Florida and 

neighboring states, including the store at which all events 

relevant to this case occurred. 

3.  Petitioner, Tyrone White (Petitioner or White), is an 

African-American male.  White was employed by Road Mart at one 

of its Florida stores at all times material to this case.  White 
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held positions of trust from May 24, 1999, when he commenced 

employment, until October 1, 2001, when he was terminated. 

4.  While employed at Road Mart, White was offered a 

promotion to store manager.  White declined the position because 

it would have required him to make other arrangements for his 

child's transportation.   

5.  On May 8, 2001, Petitioner was the subject of a 

disciplinary action report based upon three separate violations 

of company policy.  Specifically, Petitioner charged merchandise 

to a customer's account without having an approved credit 

application on file; left work for a half-day without prior 

supervisor approval; and failed to take adequate measures to 

collect past due accounts assigned to him for follow-up. 

6.  On August 31, 2001, Petitioner was reprimanded for not 

completing daily duties. 

7.  Petitioner complained to a supervisor that a fellow 

employee, a Caucasian male, had engaged in substantially similar 

conduct yet had not been disciplined. 

8.  Upon investigation, Respondent concluded that the co-

worker had in fact committed an infraction, and discipline was 

imposed upon that individual. 

9.  On September 18, 2001, Petitioner received two 

additional written reprimands.  The first concerned merchandise 

that Petitioner had placed "on quote" and removed from the store 
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to show a customer.  "On quote" is a term used at Road Mart to 

indicate that particular merchandise or services are to be made 

available to the customer at the "on quote" price for a 

reasonable length of time.  "On quote” prices are to be 

reflected in the company computer under the customer's name.  

Merchandise held “on quote” is not to be removed from the store 

unless it is paid in full and documented in accordance with Road 

Mart's procedures for documenting specific transactions.  Road 

Mart reasonably requires that this policy be followed unless 

other arrangements acceptable to management are made in advance. 

10.  After receiving the reprimand, Petitioner billed the 

parts under his own account, at the employee discount price of 

Road Mart's cost, plus ten percent.  Road Mart policy limits the 

use of the employee discount to bona fide employee purchases.  

The employee discount is a significant savings over the retail 

price charged to the public at large. 

11.  The second reprimand was given because Road Mart 

learned that White had, approximately six weeks earlier, 

purchased parts from a Road Mart supplier at Road Mart’s cost to 

be used on White’s personal vehicle.  White failed to re-bill 

these charges to his personal account, contrary to company 

policy.   
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12.  Road Mart reasonably viewed this conduct as dishonest 

and could have terminated him for this violation, but elected 

not to. 

13.  Petitioner offered no persuasive evidence that any of 

the foregoing reprimands were improper, or racially motivated.  

To the contrary, all of the persuasive evidence, much of it 

provided by White himself, established that each of the 

foregoing reprimands was entirely proper. 

14.  On September 30, 2001, White committed multiple 

violations of company policy which resulted in his termination. 

15.  Unbeknownst to any Road Mart employee, and without 

authority to do so, White arranged to meet an individual he 

described as an “associate,” one Robert Newkirk, on 

September 30, 2001, at the Road Mart store. 

16.  That date fell on a Sunday, a day when Road Mart is 

closed to the public.  Trusted employees such as White have 

access to the store to serve the emergency needs of customers.  

However, as White knew at all material times, such access is 

only to be exercised under circumstances which did not exist 

here, and in accordance with specific procedures which White 

failed to follow. 

17.  White entered the store using another employee's 

security code number to de-activate the alarm system.  Employees 
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with a valid reason to access the store when it is closed are 

required to use their own security code. 

18.  White, by his own admission, met Newkirk at the store 

for the purpose of installing two deluxe tires on Newkirk's 

Lexus GS300. 

19.  Previously, Road Mart had sold a pair of these tires, 

known as Toyo Proxy 200s, to Newkirk, and on September 30, 2001, 

Newkirk wanted the mates installed on his car. 

20.  At least one Toyo Proxy 200 tire was on display in the 

Road Mart showroom until September 29, 2001, when the store was 

closed for the balance of the weekend.  At that time, this tire 

and all other showroom inventory were placed in the store's 

warehouse for the weekend. 

21.  White installed the display tire and one other on 

Newkirk's Lexus. 

22.  Road Mart renders a separate charge to customers who 

receive such after-hours service.  In addition, Road Mart 

imposes upon all customers a charge for the installation and 

balancing of tires, as well as for disposing of the old tires.  

Each of these charges should have been billed to Newkirk and 

collected when the service was performed, absent other 

arrangements with White's supervisors.  White did none of these 

things. 
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23.  Newkirk paid White a portion of the retail value of 

the second pair of tires, in cash.  White never informed anyone 

of this transaction, but, instead, pocketed Newkirk's money. 

24.  As previously noted, company policy reasonably 

requires that merchandise and services be paid for in full, and 

documented in the company computer unless other arrangements 

acceptable to the owners are made, before merchandise leaves the 

property and/or services are performed.  Apart from protecting 

the company against theft, the policy is essential for the legal 

and financial protection of buyer and seller.  

25.  In this case, documenting the sale of the tires to 

Newkirk would have obliged the manufacturer to honor warranties 

in the event the tires proved defective.  Additionally Road 

Mart's insurer would have been obligated to provide coverage if 

White had installed the tires in a negligent manner, resulting 

in injury to Newkirk or other parties. 

26.  Moreover, by giving Newkirk the tires without 

documenting what had been paid, the balance due, and what 

arrangements had been made with Newkirk to pay the balance, 

Newkirk was in a position to claim he had paid in full, which he 

had not. 

27.  White's activities on September 30, 2001, violated 

company policy, placed his employer in legal and financial 

jeopardy, and, standing alone, warranted termination. 
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28.  When the store opened for regularly scheduled business 

on Monday, October 1, 2001, White's co-workers almost 

immediately noticed that the display Toyo Proxy 200 was missing 

and began to search for it.  White, who arrived at work shortly 

after the store opened, was aware that his co-workers were 

seeking the missing tire, but said nothing. 

29.  Mid-morning, White registered the tires in the store 

computer, placing them “on quote,” in his name, at his employee 

discount.  

30.  Apart from the fundamental dishonesty of attempting to 

rewrite the history of this transaction as his colleagues were 

expending efforts to locate Respondent's missing tires, White 

violated company policy by placing the tires “on quote” in his 

own name and on his own authority.  As previously noted, White 

was not at liberty to extend the employee discount to Newkirk or 

anyone else. 

31.  Later that morning, White entered the tires into the 

computer as a sale to himself at the employee discount rate.  

32.  By the end of the morning, Road Mart's management had 

uncovered most of the details regarding White's unauthorized and 

improper activities of the previous 24 hours.  Management 

confronted White with the results of its investigation, and 

terminated his employment. 
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33.   White's termination was justified in fact and in law 

because it was based entirely upon White's multiple violations 

of company policy.  There was no credible or persuasive evidence 

that race played any factor in Road Mart's decision to terminate 

White's employment. 

CONCLUSIONS OF LAW 

34.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter pursuant to 

Sections 120.57 (1) and 120.569 and Chapter 760, Florida 

Statutes. 

35.  The burden of proof in this proceeding is on the 

Petitioner, who must establish by a preponderance of evidence 

that his termination from employment constituted unlawful 

discrimination within the purview of Chapter 760.  See Florida 

Department of Transportation v. J.W.C. Company, 396 So. 2d 778, 

788 (Fla. 1st DCA 1981); Balino v. Department of Health and 

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 

1977).  Petitioner has failed to meet this burden.    

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for 

Relief. 



 10

DONE AND ENTERED this 1st day of April, 2005, in 

Tallahassee, Leon County, Florida. 

 

S  
FLORENCE SNYDER RIVAS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of April, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Marva A. Davis, Esquire 
Marva A. Davis, P.A. 
121 South Madison Street 
Post Office Drawer 551 
Quincy, Florida  32353-0551 
 
Robert E. Larkin, III, Esquire 
Allen, Norton & Blue, P.A. 
906 North Monroe Street, Suite 100 
Tallahassee, Florida  32303 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 
 



TBD | 200514 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 31 of 47 

 

 

 

 

 

200514 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Gatewood v. DCFS 

CITATION: 200514 TBD.R 003 

DATE: 4/1/2005 

STATE: FL  

 

CASE NO: 

2004-22077 (FCHR) 

04-003893 (DOAH) 

CASE TYPE: Miscellaneous Case of Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 04003893.PDF 

PAGES: 14 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CONSTANCE GATEWOOD, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CHILDREN AND 
FAMILY SERVICES, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3893 

   
RECOMMENDED ORDER 

 
This cause came on for final hearing, as noticed, before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The hearing was conducted 

in Marianna, Florida on January 3, 2005.  The appearances were 

as follows: 

APPEARANCES 
 
 For Petitioner:  Constance Gatewood, pro se 
                  Post Office Box 262 
                  Campbellton, Florida  32426 
 
 For Respondent:  Amy McKeever Toman, Esquire 
                      Agency for Persons With Disabilities 
                      Sunland Center 

  3700 Williams Drive 
       Marianna, Florida  32446 

 
STATEMENT OF THE ISSUE 

 
     The issue to be resolved in this proceeding concerns 

whether the Petitioner was subjected to an unlawful employment 
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practice based upon her disability or based upon retaliation, in 

purported violation of Section 760.10, Florida Statutes.   

PRELIMINARY STATEMENT 
 
 This cause arose upon the filing of a charge of employment 

discrimination by the above-named Petitioner.  The charges were 

filed on May 17, 2004, and contained the allegation that the 

Petitioner had been discriminated against on the basis of race 

and disability.  On September 27, 2004, a Notice of 

Determination of No Cause was entered by the Florida Commission 

on Human Relations (Commission).  In that finding it was 

determined that there was no reasonable cause to believe that an 

unlawful employment practice had occurred.  The Commission's 

decision was based on the investigative report dated 

September 14, 2004.  Upon disagreeing with that decision the 

Petitioner filed a Petition for Relief on October 26, 2004.  

According to that petition, the Petitioner was discriminated 

against because of her disability and due to retaliation for 

filing a grievance.  No issue of racial discrimination was 

raised.  The petition was transmitted to the Division of 

Administrative Hearings and ultimately to the undersigned 

administrative law judge. 

 The cause come for hearing as noticed.  The Petitioner 

adduced her own testimony and offered two other witnesses' 

testimony.  The Petitioner also offered two exhibits which were 
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admitted into evidence.  The Respondent presented the testimony 

of three witnesses and sixteen exhibits, all of which were 

admitted into evidence.  Upon conclusion of the proceeding the 

parties requested a transcript of the record and elected to 

submit proposed recommended orders.  The Proposed Recommended 

Orders were filed and have been considered in the rendition of 

this Recommended Order.  

FINDINGS OF FACT 
 
     1.  The Petitioner was employed as a Training Specialist II 

in the staff development department of the Sunland facility of 

the Department of Children and Families.  (Now the Agency for 

Persons With Disabilities.)  At times relevant hereto, in 

October 2003, the Petitioner, Constance Gatewood, was employed 

by "Sunland Marianna" (Sunland). 

 2.  The Respondent Department of Children and Family 

Services is an agency of the State of Florida charged, as 

pertinent hereto, with implementing statutes, rules, and 

policies concerning persons with disabilities who are within its 

custody or otherwise. 

 3.  A meeting was conducted with Sunland's management and 

the Petitioner on October 8, 2003, in which the Petitioner 

provided documentation from a physician confirming that she 

suffered from a condition triggered by exposure to certain 

chemicals or perfumes.  This condition was described as 
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"potentially life threatening."  The condition apparently 

primarily involved the Petitioner's respiration. 

 4.  Sunland sought to accommodate this condition by 

instructing attendees to training sessions conducted by the 

Petitioner to refrain from using perfumes, colognes, etc., which 

might aggravate the Petitioner's condition.  There is no dispute 

that the Petitioner has a disability of this nature.  Sunland 

also provided each new employee who came for training with the 

Petitioner with a separate similar notification.  Sunland also 

posted the notification in and around the staff development 

building, the Petitioner's primary work place.  Sunland also 

relocated the Petitioner's office and ordered alternative non-

irritating cleaning supplies in order to accommodate the 

Petitioner's condition. 

 5.  Despite these accommodations the Petitioner's condition 

still sometimes became symptomatic.  In an effort to minimize 

her exposure to perfumes or other chemicals the Petitioner on 

occasion would teach from her doorway, rather than standing in 

her accustomed place in front of the class.  On occasion she 

would have to teach her class with all the doors opened, which 

sometimes created an uncomfortable draft in cold weather.  On 

other occasions she would send students out of her class in the 

belief that they were wearing a perfume, cologne, or other 

chemical agent which was irritating her respiratory condition.  
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On one or more occasions she had to rely on a co-worker to 

perform a cleaning task for which she was responsible. 

 6.  The Petitioner received a performance evaluation in 

March of 2004, which contained an overall rating of 4.33, a 

score which reflects that her performance exceeded expectations.  

On performance expectation number one, however, she received a 

grade of three rather than the four she had received the prior 

year.  This was based upon a decline, in her employer's view, of 

her performance related to team work and respect for others. 

 7.  Because of this reduction from a four to a three on 

this category of her performance evaluation the Petitioner filed 

a Career Service Grievance.  She contended that her performance 

had been based upon "confidential information," despite her 

supervisor's assurances that it was based on her supervisor's 

perception of problems the Petitioner had in the areas of 

cooperation with co-workers and respect for class attendees.  

Upon investigation, the Career Service Grievance was denied by a 

memorandum of April 8, 2004.   

     8.  Dr. Clemmons, the superintendent of the Respondent's 

facility, continued efforts to accommodate the Petitioner and 

her disability.  He offered the Petitioner a job in an open 

position as a social worker on or about April 1, 2004.  This 

position would have no deleterious effect on the terms, 

conditions, privileges, or benefits of the Petitioner's 
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employment.  The Petitioner was apparently pleased to have the 

job transfer to the new position and, in fact, volunteered to 

begin the position prior to the customary two week notice 

period.   

 9.  The Respondent has continued to attempt to accommodate 

the Petitioner and her disability as she has raised issues 

regarding her disability upon assuming her new position.  The 

Petitioner, however, did not identify in advance any 

accommodation-related issues to her employer prior to beginning 

work in her new position. 

CONCLUSIONS OF LAW 
 
      10.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2004).  

     11.  Section 760.10, Florida Statutes, provides that it is 

an unlawful employment practice to discharge or otherwise to 

discriminate against a person because of that persons 

"handicap." 

     12.  Chapter 760, Florida Statutes, is patterned after 

Title VII of the Civil Rights Act of 1964, 42 USC 2000e-2 (Title 

VII) and the Americans With Disabilities Act of 1990, 42 USC 

12101 et seq. (1994) (ADA).  Federal employment discrimination 

law, including disability discrimination law, can be used for 

guidance in construing the provisions of Chapter 760, Florida 
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Statutes.  Chanda v. Englehard/ICC, 234 F.3d 1219, 1221 (11th 

Cir. 2000); Fouraker v. Publix Supermarket, Inc., 959 F. Supp. 

1504 (M.D. Florida 1997). 

     13.  The Petitioner claims that her rights under the ADA 

were violated when she  was "involuntarily transferred" as an 

accommodation for her disability.  In order to establish a prima 

facie case of discrimination based upon disability the 

Petitioner must show that she is disabled; that she is otherwise 

qualified for the position in question; and that she was 

discharged or otherwise suffered discriminatory employment 

treatment because of her disability.  See Brand v. Florida Power 

Corp., 633 So. 2d 504, 509-10 (Fla. 1st DCA 1994).  The 

Petitioner has the burden of identifying an accommodation that 

would allow her to perform a job with her employer.  The 

Petitioner bears the ultimate burden of persuasion to 

demonstrate that such an accommodation is reasonable and the she 

was discriminated against because of her disability.  Stewart v. 

Happy Herman's Cheshire Bridge, Inc., 117 F.3d 1278 (11th Cir. 

1997).  The Petitioner has not established a prima facie case of 

disability discrimination because she has not established all 

those elements of proof. 

     14.  There is no dispute, and the Respondent acknowledges, 

that the Petitioner does have a "disability" in that she has a 
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permanent physical impairment (not transitory) that 

substantially limits a major life activity, that is, breathing. 

     15.  Concerning the second element of prima facie proof a 

"qualified individual" is one who, even with a disability can, 

with or without reasonable accommodation, perform the essential 

functions of the employment position that such an individual 

holds.  42 U.S.C. § 12111(8).  The Petitioner in this case was 

not a qualified "individual" at least with respect to her former 

position as a Training Specialist II.  The evidence shows that 

she frequently could not perform all the functions of her job as 

a Training Specialist II, even after the implementation of the 

accommodations that she suggested to her employer and which her 

employer willingly provided.  Even if it be determined that she 

was minimally qualified for such position, the Petitioner did 

not establish the third element of a prima facie case of 

disability discrimination. 

     16.  Concerning the third part of establishing prima facie 

proof of disability discrimination, although the failure to 

provide a reasonable accommodation for a qualified individual 

can constitute unlawful discrimination, one "reasonable 

accommodation" specifically identified by the ADA and case law 

is "reassignment to a vacant position."  Adams v. Henderson, 45 

F. Supp. 2d 968 (M.D. Florida 1999).  See also 42 U.S.C. § 

12111(9).  In the instant situation, although the Petitioner 
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could not perform all the essential functions of her former job 

as a Training Specialist II, even with accommodation, the 

Respondent identified a vacant position for which she was also 

qualified and offered her that position at an alternative 

reasonable accommodation.  There was no adverse effect on the 

terms, conditions, privileges, or benefits of her employment 

occasioned by her assuming the new offered position as an 

alternative accommodation.  The Petitioner voluntarily accepted 

that position and even asked and was allowed to enter and begin 

working in that position earlier than the normal two week notice 

period.  Thus, the third element of the prima facie case has not 

been proven because the Petitioner could not demonstrate that 

she suffered discrimination or an adverse employment decision as 

a result of her disability. 

     17.  The ADA does not require an employer to "offend or 

alienate other valued employees in order to accommodate a 

disabled employee. . . "  Llanes v. Sears Roebuck and Company, 

46 F. Supp. 2nd 1300 (S.D. Florida 1997).  Additionally, a 

disabled employee cannot force an employer to make a particular 

accommodation if another reasonable accommodation is available 

and offered to the employee.  Id.  If an employer offers a 

reasonable accommodation, its obligation under the ADA is 

fulfilled and it cannot be charged with discrimination.  Id.  In 

this case the Respondent offered a reasonable accommodation to 
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the Petitioner amounting to transfer to the vacant position for 

which she was qualified.  Thus, it cannot be established that 

the Respondent committed discrimination by doing so. 

     18.  The Petitioner contends also that the Respondent's 

failure to prospectively identify accommodations to be made in 

her new position amounted to discrimination as well.  It is the 

Petitioner's burden to identify an accommodation that will allow 

her to perform a job, however, as well as to demonstrate that 

the accommodation is a reasonable one.  Stewart v. Happy Hermons 

Cheshire Bridge, Inc. supra.  The Petitioner herein could not 

have known what if any accommodations might be necessary in her 

new position since she had not yet begun performing in her new 

position, nor could she identify a reasonable one that would 

allow her to do the new job.  She thus cannot sustain a claim 

that discrimination occurred because the Respondent purportedly 

failed to accommodate her before she ever began her job in the 

new position. 

     19.  The Petitioner contends also that the Respondent did 

not engage in an "interactive process" as required by the ADA 

regulations which "envision an interactive process that requires 

participation by both parties."  Willis v. Conopco, Inc. 108 

F.3d 282 (11th Cir. 1997).  See also § 29 CFR 1630.2(o)(2)(ii).  

The court for the eleventh circuit has held, however, that 

failure to engage in such a process in an of itself, does not 
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constitute discrimination.  Id.  In any event the evidence 

establishes that the Respondent made efforts to work 

cooperatively with Ms. Gatewood both before and after her 

transfer to the new position, and other than her statement, 

there is no persuasive evidence to the contrary.  Clearly the 

discussion between the Respondent supervisor and the Petitioner 

before and after her transfer to the new position constituted an 

"interactive process." 

     20.  The Petitioner contends she was transferred to the new 

position in retaliation for filing a Career Service Grievance 

regarding her March 2003 performance evaluation.  In order to 

establish a prima facie case of retaliation discrimination the 

Petitioner must show that she engaged in a "statutorily 

protected expression" (i.e. the filing of the grievance); that 

an adverse employment decision resulted from that action and 

that a causal connection between the protected expression and 

the adverse employment action existed.  Stewart v. Happy 

Herman's Cheshire Bridge, Inc. supra. 

     21.  In this case, although the filing of the grievance may 

be a statutorily protected expression it was not demonstrated 

that a transfer to the vacant position was an "adverse 

employment decision" made in response to the filing of the 

grievance.  Contrarily, the transfer was the result of the 

ongoing effort to accommodate the Petitioner in a reasonable 
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way.  It was otherwise unrelated to the Career Service 

Grievance.  The timing of the transfer, as it relates to the 

filing of the grievance, according to the persuasive evidence 

was no more than coincidental.  Such does not give rise to any 

inference of retaliation on the basis of "suspect timing" of the 

employment decision.  Id.  The new position was offered to the 

Petitioner because her disability, made it difficult if not 

impossible, for her to continue in her job as a Training 

Specialist II, not because she filed a grievance.  Thus, a prima 

facie showing of retaliation-based discrimination has not been 

established and the claim should be dismissed. 

     22.  In summary, the Petitioner failed to establish a prima 

facie case of discrimination based upon disability or upon 

retaliation.  Consequently, the charges against the Respondent 

should be dismissed.  

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:  That a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition in its 

entirety. 
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DONE AND ENTERED this 1st day of April, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of April, 2005. 

 
 
COPIES FURNISHED: 
 
Constance Gatewood 
Post Office Box 262 
Campbellton, Florida  32426 
 
Amy McKeever Toman, Esquire 
Agency for Persons With Disabilities 
Sunland Center 
3700 Williams Drive 
Marianna, Florida  32446 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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