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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
IRVIN WALLACE, 
 
     Petitioner, 
 
vs. 
 
FINFROCK, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2619 

   
RECOMMENDED ORDER 

 
Administrative Law Judge (ALJ) Daniel Manry conducted the 

administrative hearing of this case on January 4, 2005, in 

Orlando, Florida, on behalf of the Division of Administrative 

Hearings (DOAH). 

APPEARANCES 

For Petitioner:  (No Appearance) 

For Respondent:  Charles E. Williams, Jr., Esquire 
     Ford & Harrison LLP 
     300 South Orange Avenue, Suite 1300 
     Orlando, Florida  32801–3379 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent discriminated against 

Petitioner on the basis of his race in violation of 

Section 760.10, Florida Statutes (2003). 
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PRELIMINARY STATEMENT 

On June 30, 2004, the Florida Commission on Human Relations 

(Commission) notified Petitioner that the Commission had 

determined there was no reasonable cause to believe an unlawful 

employment practice had occurred.  Petitioner filed a Petition 

for Relief on July 9, 2004, and the Commission referred the 

matter to DOAH to conduct an administrative hearing.  At the 

hearing, Petitioner did not appear and did not present any 

testimony. 

Respondent submitted three exhibits for admission into 

evidence and called no witnesses to testify.  The identity of 

the exhibits and the rulings regarding each are reported in the 

Transcript of the hearing filed with DOAH on February 16, 2005.  

Respondent timely filed its proposed recommended order (PRO) on 

February 24, 2005.  Petitioner did not file a PRO.    

FINDINGS OF FACT 

1.  No findings are made concerning the alleged 

discrimination.  Petitioner did not appear and did not submit 

any evidence to support findings of fact. 

2.  Findings are required concerning the adequacy of notice 

of the administrative hearing.  On March 9, 2005, Petitioner, 

through his qualified representative, filed Petitioner's Request 

for Final Hearing and Petitioner's Request for the Reopening of 

Discovery.   
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3.  Petitioner received adequate notice of the 

administrative hearing.  The Commission referred this matter to 

DOAH by cover letter dated July 19, 2004.  DOAH assigned the 

matter to ALJ Fred L. Buckine and transferred it to the 

undersigned on October 26, 2004.   

4.  The record shows that the two ALJs issued 10 notices or 

orders in this proceeding between August 12 and December 1, 

2004.1  DOAH properly addressed, stamped, and delivered each 

notice and order by U.S. mail to the address of record for 

Petitioner, 1527 South Central Avenue, Apopka, Florida  32703.  

On and after August 30, 2004, DOAH also delivered a copy of each 

notice and order by U.S. mail to the qualified representative.  

The address of record for the qualified representative is the 

same as that for Petitioner.  No notice or order was returned to 

DOAH as undelivered.   

5.  During the four months preceding the administrative 

hearing, Petitioner declined to participate in discovery due to 

the poor health of his qualified representative.  Respondent 

requested two continuances in an effort to complete discovery.  

Petitioner declined to complete discovery, and Respondent moved 

to dismiss for failure to complete discovery.  Respondent 

alleged the qualified representative was "physically 

unqualified" to represent Petitioner.    
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6.  The undersigned denied Respondent's motion to dismiss 

and granted a motion for continuance filed by Petitioner on 

November 30, 2004.  The motion for continuance was part of a 

document entitled, "Petitioner's Request for Continuance of 

Final Hearing and Injunctive Relief Against Retaliatory 

Termination" (Petitioner's Motion for Continuance).  

Petitioner's Motion for Continuance discusses numerous grounds 

for the continuance and only parenthetically states that his 

qualified representative was in poor health.  The Order Granting 

Continuance and Re-scheduling hearing included the following 

notice to Petitioner: 

The undersigned deems Petitioner's motion 
for continuance to be based on the illness 
of Petitioner's Qualified Representative.  
Petitioner has had ample time to obtain a 
replacement for his Qualified Representative 
or to proceed pro se.  The undersigned will 
grant no further continuances based on the 
illness of the Petitioner's Qualified 
Representative.   

 
Order Granting Continuance and Re-scheduling Hearing, 
dated November 30, 2004. 
 
 7.  Petitioner's Motion for Continuance expressly admits 

that Petitioner received delivery of relevant documents in this 

proceeding.  In relevant part, Petitioner states: 

1.  On or about November 25 and 26, 2004, 
the Friday and Saturday following 
Thanksgiving, Petitioner, who receives the 
mail in this case at his address for both 
him and his Qualified Representative (who 
has been repeatedly hospitalized during this 
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case for the sudden occurrence of life-
threatening congestive heart failure), 
received in those days' mail the following 
pleadings. . . . (emphasis added) 

 
Petitioner's Motion for Continuance at 6. 
 
 9.  Petitioner had actual notice of the administrative 

hearing.  During the week preceding the hearing, staff at DOAH 

contacted Petitioner, in the normal course of prehearing 

procedure, and provided information concerning the date and time 

of the hearing. 

 10.  Petitioner had ample time between the last order 

continuing the administrative hearing and the date of the 

hearing to file any motion for relief to which he was entitled 

for good cause or extreme emergency.  Petitioner did not file a 

motion for relief.  Petitioner did not represent that no other 

person was competent or capable of representing Petitioner 

except for his qualified representative.   

11.  At the administrative hearing, the undersigned 

telephoned Petitioner at a telephone number of record.  

Petitioner answered, and the undersigned asked Petitioner if he 

intended to attend the hearing.  Petitioner refused to answer 

and directed the undersigned to Petitioner's qualified 

representative.   

 12.  DOAH provided Petitioner and his qualified 

representative with adequate notice of the administrative 



 6

hearing, and the undersigned conducted the hearing.  Petitioner 

chose to neither request a continuance of the hearing or attend 

the hearing.  Petitioner now seeks to begin the process anew by 

filing post-hearing motions for an administrative hearing.  The 

record does not support the remedy requested by Petitioner.   

CONCLUSIONS OF LAW 

13.  DOAH has jurisdiction over the parties and the subject 

matter of this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

(2003).  The parties received adequate notice of the 

administrative hearing. 

14.  The Notice of Hearing sent to the address of record 

for Petitioner and his qualified representative, like the other 

eight other notices and orders issued in this proceeding, was 

properly addressed, stamped, and mailed and was not returned.  

Mail properly addressed, stamped, and mailed is presumed to be 

received by the addressee if not returned.  Brown v. Giffen 

Industries, Inc., 281 So. 2d 897, 900 (Fla. 1973).     

15.  There is no direct evidence of discrimination in this 

case.  In the absence of such evidence, discrimination must be 

shown by circumstantial evidence. 

16.  The burden of proof in discrimination cases involving 

circumstantial evidence is set forth in McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 802-03 (1973).  Petitioner has the 

initial burden of establishing by a preponderance of the 
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evidence a prima facie case of discrimination.  Failure to 

establish a prima facie case of discrimination ends the inquiry.  

See Ratliff v. State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA 

1996), aff'd, 679 So. 2d 1183 (1996)(citing Arnold v. Burger 

Queen Systems, 509 So. 2d 958 (Fla. 2d DCA 1987)). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief. 

DONE AND ENTERED this 14th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 14th day of March, 2005. 

 
 

ENDNOTE 
 
1/  The notices and orders mailed to Petitioner were:  an Order 
of Pre-hearing Instructions and Notice of Hearing setting the 
hearing for September 24, 2004, both dated August 19, 2004; an 
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Order, dated August 31, 2004, appointing Mr. Vincent L. Cheves 
as the qualified representative for Petitioner; an Order 
Granting Continuance and Re-scheduling Hearing for October 29, 
2004, dated September 14, 2004; an Order Extending Time to 
Complete Discovery, dated October 5, 2004; an Order Granting 
Continuance and Rescheduling Hearing for December 10, 2004, 
dated October 26, 2004; an Order Granting Motion to complete 
discovery and compelling discovery, dated November 23, 2004; an 
Order Granting Continuance and Re-scheduling Hearing for  
January 4, 2005, dated November 30, 2004; and an Order Denying 
Motions for Injunction, dated December 1, 2004. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Vincent Cheves 
1527 South Central Avenue 
Apopka, Florida  32703 
 
Charles E. Williams, Esquire 
Ford & Harrison LLP 
300 South Orange Avenue, Suite 1300 
Orlando, Florida  32802 
 
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
KAMAL ASSILY, 
 
     Petitioner, 
 
vs. 
 
MEMORIAL HOSPITAL OF TAMPA, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1762 

   
RECOMMENDED ORDER 

 
Pursuant to notice, this cause came on for final hearing 

before Fred L. Buckine, a duly-designated Administrative Law 

Judge of the Division of Administrative Hearings, on October 28, 

2004, by video teleconference at sites in Tallahassee and Tampa, 

Florida. 

APPEARANCES 

For Petitioner:  Kamal Assily, pro se 
                      Post Office Box 3446 
                      Tampa, Florida  33601-3446 
 

For Petitioner:  Robert W. Horton, Esquire 
                      Bass, Berry & Sims, PLC 
                      315 Deaderick Street, Suite 2700 
                      Nashville, Tennessee  37238 

 
STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent violated 

the Florida Civil Rights Act of 1992, as amended, by 

discriminating against Petitioner by denying Petitioner 
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opportunities to establish an employment relationship afforded 

other workers of different national origin and by subjecting 

Petitioner to disparate treatment because of his national 

origin, as alleged in the Petition for Relief. 

PRELIMINARY STATEMENT 

On February 12, 2003, Petitioner, Kamal Assily, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (Commission or FCHR) alleging that Respondent, 

Memorial Hospital of Tampa, had discriminated and retaliated 

against him in violation of the Florida Civil Rights Act of 

1992, as amended, Sections 760.01 through 760.11, Florida 

Statutes (2000).  The alleged discrimination was based on 

national origin. 

On April 13, 2004, the Commission issued a letter of 

Determination:  No Jurisdiction.  The determination was based on 

the Commission's investigation and resulting memorandum 

submitted to the Office of the General Counsel who concurred 

with the conclusion of no jurisdiction. 

On April 27, 2004, Petitioner filed a request for 

reconsideration of the determination with the Commission, and, 

on May 6, 2004, the Commission directed Petitioner to refute its 

determination of no jurisdiction by filing a petition for relief 

with the Division of Administrative Hearings (DOAH).  On May 17, 

2004, Petitioner's Petition for Relief, claiming discrimination 
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on the basis of his national origin, was filed with the 

Commission. 

On May 19, 2004, the Commission referred the Petition for 

Relief, Notice of Determination, and the Employment Charge of 

Discrimination to DOAH, requesting assignment of an 

Administrative Law Judge to conduct all necessary proceedings. 

On June 18, 2004, the Notice of Hearing, scheduling the 

final hearing for July 20, 2004, and Order of Pre-hearing 

Instructions were entered.  By Order of June 28, 2004, the final 

hearing was rescheduled for August 27, 2004. 

On August 9, 2004, Petitioner filed a Motion to Recuse 

Judge, and, by Order of August 16, 2004, Petitioner's Motion to 

Recuse Judge was denied. 

On August 24, 2004, an Order granting Respondent's Motion 

for Continuance was entered, rescheduling the final hearing for 

September 17, 2004. 

By Order dated August 31, 2004, Respondent's Motion to 

Confirm Qualified Representative was granted. 

On September 2, 2004, Respondent filed a second Motion to 

Continue, and, by Order dated September 17, 2004, the final 

hearing was rescheduled for October 28, 2004. 

On September 23, 2004, Petitioner filed a Motion to Remand 

the proceeding to FCHR and to direct FCHR to issue a final order 

that Petitioner was an employee of Respondent, and the motion 
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was heard via telephonic conference on October 1, 2004.  By 

Order dated October 5, 2004, Petitioner's Motion to Remand was 

denied, and, by Order of the same date, Petitioner was required 

to comply with all outstanding discovery and make himself 

available for deposition no later than 14 days before the final 

hearing scheduled for October 28, 2004.  Petitioner did not 

respond to Respondent's discovery and failed to comply with the 

October 5, 2004, Order. 

By Order dated October 11, 2004, Petitioner was required to 

show cause within ten days why DOAH did not have jurisdiction 

after FCHR's determination of no jurisdiction, and both parties 

responded on October 21, 2004. 

On October 19, 2004, an Amended Notice of Video 

Teleconference, scheduling the hearing via video teleconference 

with sites in Tallahassee and Tampa, Florida, on October 28, 

2004, was entered. 

The final hearing took place on October 28, 2004, via video 

teleconference with the parties located in Tampa, Florida, and 

the undersigned in Tallahassee, Florida. 

At the final hearing, the parties were advised that all 

pending motions, motions for reconsideration of previously ruled 

upon motions, motions and counter motions for dismissal, motions 

for remand, and all other motions not previously heard and ruled 
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on would be taken under advisement pending the conclusion of the 

final hearing. 

The undersigned took official recognition, identified and 

accepted as Court's (DOAH) exhibits:  A-1, Respondent's 

confirmation of U.S. Postal Service tracking number of a 

September 2, 2004, confirmed delivery of discovery request to 

Petitioner's address of record, Post Office Box 3446, Tampa, 

Florida 33601-3446; A-2, Respondent's confirmation of U.S. 

Postal Service tracking number of delivery of discovery request 

to Petitioner's address of record July 16, 2004, post to 

Petitioner's address of record; and A3, Respondent's 

confirmation of U.S. Postal Service tracking number of a  

July 22, 2004, delivery of discovery request to Petitioner's 

address of record. 

At the final hearing, Petitioner testified on his own 

behalf but was precluded from introducing into evidence any and 

all exhibits which were not provided to Respondent as directed 

by the Order of October 5, 2004. 

Respondent presented the testimony of Robert Mitchell, 

director of the Respiratory Care Department for Respondent, and 

offered 28 exhibits, all of which were accepted into evidence.   

All outstanding motions of Petitioner and Respondent were 

denied at the commencement of the final hearing.  The parties 
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were given leave to renew any motion for the record during the 

conclusion phase of the hearing.  Petitioner renewed his  

October 7, 2004, answer/motion titled:  Answer to Respondent's 

Motion to Dismiss and Petitioner's Second Motion to Dismiss 

Respondent's Representative and Motion to Strike and to 

Sanction.  Respondent renewed its October 15, 2004, motion 

titled:  Respondent's Motion to Dismiss.  Rulings on those 

motions are made infra. 

The one-volume Transcript was filed on November 10, 2004, 

and the parties were provided ten days after receipt of the 

Transcript to file their proposed recommended orders. 

On November 24, 2004, Petitioner requested an extension of 

time to file his proposed recommended order, and, by Order of 

November 29, 2004, the time for filing proposed recommended 

orders was extended to December 10, 2004.  Each party filed a 

Proposed Recommended Order on December 13, 2004, and each 

party's proposal was given thoughtful consideration by the 

undersigned Administrative Law Judge. 

FINDINGS OF FACT 

Based upon the observation of the witnesses and their 

demeanor while testifying; stipulations by the parties; 

documentary materials received in evidence; evidentiary rulings 

made pursuant to Sections 120.569 and 120.57, Florida Statutes 
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(2003); and the entire record of this proceeding, the following 

relevant and material findings of fact are determined: 

Relationship Between Petitioner and Respondent 

1.  At all times material, Petitioner, Kamal Assily, was an 

electroencephalogram (EEG) technician, and on June 1, 1996, 

Petitioner signed a written agreement, as an "independent 

contractor," between Respondent, Memorial Hospital of Tampa, and 

Town and Country Hospital, working as an on-call EEG technician 

to provided EEG services when needed.1  The term "on-call" 

obligated Petitioner to respond and provide services when called 

by Respondent, and, given the time and date, Petitioner would 

make himself available to provide EEG services.  Petitioner was 

free to offer and provide EEG services to both Respondent and to 

Town and Country Hospital, another hospital located in Tampa, 

Florida.  Each "independent contractor" agreement was for a  

one-year (365 days) duration.  Petitioner performed EEG services 

under the independent contractor's contract(s), invoiced 

Respondent, and was paid for services rendered.  By admission, 

Petitioner acknowledged that Respondent:  (1) did not withhold 

taxes (federal, state income) from compensation paid for his 

services, (2) did not provide health insurance benefits to 

Petitioner, (3) required Petitioner to secure and maintain 

personal liability insurance for work performed for Respondent, 

and (4) did not direct, control, or supervise Petitioner's 
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actual work and performance when he was engaged in performing 

service as an EEG technician. 

Professional Liability Insurance Coverage 

2.  As an independent contractor, Petitioner was required 

by Respondent to secure, and Petitioner did secure, personal 

professional liability (EEG) insurance in the amount of one 

million dollars per occurrence and three million dollars 

aggregate throughout the duration of each yearly contract. 

3.  Petitioner continued his independent contractor 

relationship with Respondent from 1996 to 1997 through 1999 by 

signing yearly independent contracts.  On December 29, 2000, 

Petitioner entered into and signed a written agreement, as an 

"independent contractor," with Respondent effective from 

December 29, 2000, until December 29, 2001.2 

Billing and Payments for EEG Services  

4.  By invoice dated February 1, 2000, Petitioner invoiced 

Respondent for EEG services performed on four patients:  M.F., 

November 2, 1999; D.C., December 1, 1999; R.G., December 20, 

1999; and M.B., January 31, 2000, at a rate of $200.00 per 

client for a total of $800.00.  Respondent approved this invoice 

for pay on February 22, 2000.  Respondent withheld no income 

taxes, and no social security was withheld from payment to 

Petitioner for EEG services rendered.  It is noted, and found, 

that Petitioner worked year after year with the aforesaid yearly 
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written agreement, as an "independent contractor," with 

Respondent from 1996 to 1997 through 1999 to 2000.  Petitioner 

signed every written agreement as an "independent contractor," 

and neither did Petitioner request Respondent to, nor did an 

agent for Respondent, "sign" the yearly agreements.  Having 

repeatedly entered into and signed each written agreement year 

after year and not requiring Respondent's agent's signature each 

year nullifies Petitioner's at-hearing argument that the 

agreements were not signed by Respondent and thus not binding 

nor sufficient to establish his relationship as that of an 

"independent contractor" and by inference established an 

"employer-employee relationship." 

5.  On April 1, 2000, Petitioner invoiced Respondent for 

EEG services performed on nine patients during the month of 

March 2000, at the rate of $200.00 per EEG for a total of 

$1,800.00.  Respondent approved that invoice for payment on 

April 17, 2000. 

6.  On January 1, 2001, Petitioner invoiced Respondent 

$800.00, for EEG services performed on January 1, 2001;  

February 1, 2001; September 1, 2000; and November 1, 2000.   

At all times material, Respondent did not provide Petitioner 

with health insurance benefits.  Respondent withheld no income 

taxes, and no social security was withheld from payment to 
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Petitioner for EEG services rendered under the written agreement 

as an "independent contractor" and invoiced on January 1, 2001. 

Federal Taxes Withheld from Payment to Petitioner for EGG 

Services Rendered  

7.  At the end of each year Petitioner worked for 

Respondent, from 1996 to 1997 through December 29, 2000, 

Petitioner received an Internal Revenue Service (IRS) 1099 

income tax form from Respondent identifying and reporting the 

total income paid for services during the preceding tax year as 

"non-employee compensation."  At no time during the 1996 through 

2000 contractual relationship did Respondent provide, or 

Petitioner request, an IRS W-3 form, summarizing total wages 

paid during the preceding year and the amount of federal income 

taxes withheld from the employee's total wages as reported to 

the IRS.  Petitioner's at-hearing, after-the-fact, argument that 

Respondent provided him "benefits" in the form of discount food 

in the hospital cafeteria is unworthy of serious consideration.  

Limitation of Services and Equipment Provided 

8.  Petitioner was limited to providing EEG technician 

services only on an "as needed" basis and, when not working for 

Respondent, remained "on-call" subject to the schedule of 

Respondent's needs.  During the times Petitioner was not 

providing EEG technician services to Respondent, he was free to 
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provide his EEG technician services to Town and Country 

Hospital. 

9.  Respondent provided the EEG equipment, the work 

facility location, and schedule of services.  Petitioner was 

responsible, with respect to his EEG work product, to the 

physician requesting EEG services for his patients.  Petitioner 

was responsible, with respect to notice of his work schedule, 

for maintenance and upkeep of EEG equipment and for reporting 

protocol and resolution of complaint to the director of 

"Hospital Manager of Respiratory Care."  Petitioner was not 

permitted to subcontract or hire-out any EEG services provided 

Respondent under their written agreement. 

Supervision of Petitioner's Performance of EEG services 

10.  As director of "Hospital Manager of Respiratory Care," 

Ronald Mitchell was responsible for the overall functions of the 

equipment and operators of the EEG equipment.  Included in his 

overall responsibilities were assuring compliance with hospital 

protocol; at the request of physicians, providing EEG reports 

and EEG test results; entering EEG test results into the 

patients' charts; and cleaning and maintaining EEG machinery 

after each use.  Mr. Mitchell was Petitioner's contact person 

with the hospital, but in no wise managed the "means and 

methods" in which Petitioner performed his EEG services and 

assignments. 
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Complaints Received From Hospital Staff and Patients About 

Petitioner 

11.  During mid-year of 2000, Mr. Mitchell became concerned 

about the overall services Petitioner was providing Respondent.  

One major concern was Petitioner's habit of placing a copy of 

the EEG test results on the requesting physician's desk but not 

ascertaining that the physician's report had been accurately 

transcribed.  A second concern was Petitioner's failure to place 

the EEG test results on the patients' medical charts.   

Mr. Mitchell conferred with Petitioner regarding these matters, 

requesting that in the future Petitioner would correct the 

situation.  Petitioner, relying on his independent contractual 

document, refused to comply with Mr. Mitchell's request without 

an agreement for additional compensation being paid to him over 

and above the amounts charged for the EEG testing.  Respondent 

refused Petitioner's additional compensation request, insisting 

that the requested services were part and parcel of Petitioner's 

contractual obligations. 

12.  Mr. Mitchell also began to receive complaints from 

patients and some staff nurses regarding Petitioner's rude and 

abusive conduct toward them.  In August of 1998, one nurse 

reduced her concerns to writing detailing Petitioner's rude 

conduct to a long-time patient who relayed her complaints to the 

nurse.  Mr. Mitchell spoke to the patient, the patient's husband 
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and the nurse involved.  These three persons confirmed 

experiencing rude and unprofessional conduct by Petitioner.  

Thereafter the complaining patient refused to permit Petitioner 

to do another test on her person.  When Petitioner was 

confronted by Mr. Mitchell and given an opportunity to respond, 

Petitioner suggested the complaining patient suffered with 

"mental confusion." 

13.  On January 29, 2001, Petitioner wrote a letter to 

Connie Hawthorn, chief executive officer (CEO) of Respondent.  

The first two sentences stated: 

I am a service provider of 
Electroencephalographic procedures (EEG) who 
is known to Memorial Hospital.  Certain 
unsettling and growing concerns that involve 
your employee Director Ron Mitchell, have 
prompted me to seek your attention. 

 
In the first sentence above, Petitioner identified himself and 

his relationship with the hospital, not as an "employee" as he 

identified Mr. Mitchell, but rather as one who independently 

provided services.  A fair and unbiased reading of Petitioner's 

letter supports a reasonable inference that Petitioner did not 

consider himself, as he considered Mr. Mitchell, as an 

"employee," but rather as an independent contractor. 

Care and Maintenance of EEG Machinery 

14.  As the user/operator of the EEG machine, it was the 

responsibility of Petitioner to maintain the EEG machine in 
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proper operating condition.  This required the operator, after 

each use, to clean, care, adjust, and maintain the EEG machine 

used.  In 1998, Mr. Mitchell received reports from other 

hospital staff responsible for the "routine" maintenance of 

hospital equipment that the EEG machine used by Petitioner was 

left in a "mess," resulting from improper wipe-down, clean-up, 

and after-use care.  When confronted by Mr. Mitchell with this 

issue, as he had in the past, Petitioner denied responsibility 

for the condition of the EEG machine and suggested that the 

condition of the EEG machine was the result of improper service 

by the hospital's maintenance department. 

Full-Time EEG Service Provider Hired by Respondent 

15.  In 1999 to 2000, Respondent hired an employee, Terry 

Pinkley, to provide full-time EEG services to the hospital.  

When Dr. Tyler (no first name in the record), a staff physician, 

became aware of the new EEG provider, he requested that 

Petitioner be allowed to continue providing intra-operative EEG 

services for his patients when he performed surgery, and 

Respondent acquiesced to Dr. Tyler's request.  Petitioner was 

thereafter restricted to on-call intra-operative EEG services by 

request of only Dr. Tyler. 

Purchase of New EEG Machine 

16.  In the fall of 1999, an outside service provider was 

called to provide overhaul maintenance service on the EEG 
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machine at Respondent's facility.  During the maintenance 

process the service provider determined that the adjustment 

mechanisms on Respondent's EEG machine were inoperative.  In 

early 2000, Respondent purchased a new EEG machine.  The 

company's representative advised and cautioned Respondent that 

the new EEG machine should not be used during surgery because of 

the possibility of monitor failure.  The "no surgery" 

restriction on the new EEG machine further reduced, to the point 

of eliminating, the need for Petitioner's intra-operative EEG 

services at the request of Dr. Tyler when one of his patients 

was going into surgery. 

Contracting Out EEG Services  

17.  In May of 2000, Respondent determined that there was 

an insufficient demand for EEG testing to keep its EEG employee 

on staff.  The EEG service was again offered to independent 

contract services for bid.  Petitioner was informed of the bid 

offering, but failed to enter his bid in a timely manner.  The 

independent contractor bid was awarded to Protech Neurology 

Services (Protech).  By this time, Petitioner's dwindling 

workload that was previously restricted to intra-operative EEG 

services only when requested by Dr. Tyler, dwindled even 

further. 

18.  In mid 2000,  Mr. Mitchell told Petitioner that the 

hospital required a new independent contract that accurately 
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reflected his restricted EEG services to intra-operative EEG 

services only when requested by Dr. Tyler.  Petitioner submitted 

several proposed independent contracts, none of which was found 

acceptable by Respondent.  Petitioner's last independent contact 

offer included an "exclusive non-compete status" clause that 

Respondent refused to accept.  Petitioner's proposed "exclusive 

non-compete status" clause evidenced the intent of an 

independent contractor, not the intent of an employee seeking to 

retain his employment. 

Last Independent Contractor Employment with Respondent 

19.  In January 2001, Mr. Mitchell met with Dr. Tyler, 

discussing with him Petitioner's refusal to enter into a new 

independent contractor's contract reflecting Petitioner's 

limited EEG service as intra-operative EEG services only when 

requested by Dr. Tyler.  Dr. Tyler agreed to discontinue 

requesting and using Petitioner's EEG services.  Having no 

further need for EEG services previously provided by Petitioner, 

Respondent, in February 2001, finalized and terminated its 

contractual relationship with Petitioner, by noting on 

Petitioner's February 2001 invoice that:  "Kamal is no longer a 

service provider for Memorial Hospital.  This is the last bill."  

Thereafter, Respondent never again called Petitioner to perform 

work as an EEG technician. 
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20.  Prior to expiration of the Protech Neurology Services' 

May 2001 contract, Respondent, as was the past practice, 

requested bids from potential EEG providers, to include 

Petitioner.  Petitioner refused to submit a bid for the May 2001 

contractual EEG work with Respondent.  Petitioner gave his 

reason for not bidding as follows: 

[O]ngoing pre-existing open and documented 
employment interest in Memorial Hospital of 
Tampa . . . essentially precedes and 
supercedes the invitation-to-bid letter. 
 

Petitioner's apparent intention of the above phrase, "[O]ngoing 

pre-existing open and documented employment interest," without 

providing an explanation of record, was an attempt to establish, 

by inference, the basis of an "employee-employer" relationship.  

An "employee-employer" relationship, not by circumstances or by 

after-the-fact, self-serving statements of Petitioner, is not 

inferred by the undersigned.  The May 2001-2002 EEG technician 

contract was awarded to Protech. 

After-Termination Activities by Petitioner 

21.  From May 29, 2001, until the filing of his initial 

complaint with the Commission on February 12, 2003, Petitioner 

engaged in an ongoing telephoning and letter-writing campaign 

with the CEO of the facility, with the division president of the 

owner of Respondent's facility, and with the operations counsel 

for the owners.  Petitioner presented a written proposed 
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"settlement agreement" to resolve his disputed "ongoing pre-

existing open and documented employment interest that precedes 

and supercedes the invitation to bid letter."  On September 6, 

2001, operations counsel of the owner of Respondent's facility 

wrote Petitioner informing him, as Respondent had repeatedly 

done so in the past, that there is no issue to settle and no 

desire for continued communication with him. 

Filing of Charge of Discrimination by Petitioner 

22.  More than two years after Petitioner last billed for 

EEG services provided in February 2001 (when Respondent 

terminated its contractual relationship with Petitioner noting 

on Petitioner's February 2001 bill that "Kamal is no longer a 

service provider for Memorial Hospital"), Petitioner 

acknowledged, by itemizing those events he claimed in his Charge 

of Discrimination as:  (1) the hiring of Mr. Pinkley in 1999,  

(2) the contracting with Protech in May 2000 and June 2001,  

(3) the conversation he had with Respondent's director in 

January 2001, and (4) termination of his service as intra-

operative EEG technician for Respondent. 

National Origin or Ancestry of Petitioner 

23.  Petitioner, a Title VII complainant, did not offer nor 

is there present in the record, evidence of Petitioner's racial 

minority status, either by establishing his national origin or 

his ancestry, as that term is defined in Subsection 760.02(5), 
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Florida Statutes (2003).  Petitioner did not offer nor is there 

present in the record, evidence that the national origin or 

ancestry or racial status of Mr. Pinkley, who was hired by 

Respondent in 1999 as a full-time EEG technician, was different 

from that of Petitioner.  The failure of Petitioner to establish 

his national origin or his ancestry or racial minority status 

resulted in an inability to satisfy the first prong of a prima 

facie case burden of proof requirement.  Petitioner's failure is 

fatal. 

24.  The evidence is clear that during all times material, 

starting in 1996 until February 2001, when Respondent terminated 

his services, Petitioner performed EEG technician services for 

Respondent as an independent contractor. 

25.  The evidence is clear that the operative, factual, and 

legal relationship existing between Petitioner and Respondent, 

starting in 1996 and continuing, year after year by separate 

yearly written contracts, through February 2001, was at no time 

an "employer-employee" relationship. 

26.  The evidence is clear that during all times material, 

Respondent was an "employer" as that term is defined in 

Subsection 760.02(7), Florida Statutes (2003). 

27.  The evidence is clear that during all times material, 

Petitioner was an "aggrieved person" as that term is defined in 

Subsection 760.02(10), Florida Statutes (2003). 
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28.  The evidence is clear that Petitioner did not 

establish his national origin or his ancestry, as that term is 

defined in Subsection 760.02(5), Florida Statutes (2003). 

29.  All the evidence of record, viewed most favorably, 

clearly demonstrated that Petitioner failed on the initial 

burden of establishing a prima facie case of discrimination. 

By the Findings of Fact hereinabove, all other motions raised by 

Petitioner and Respondent and taken under advisement are moot. 

CONCLUSIONS OF LAW 

30.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding pursuant to Section 120.569 and Subsections 120.57(1) 

and 760.11(7), Florida Statutes (2004). 

31.  Petitioner is a "person" within the meaning of 

Subsection 760.02(6), Florida Statutes (2003). 

32.  Petitioner is an "aggrieved person" within the meaning 

of Subsection 760.02(10), Florida Statutes (2003). 

33.  Respondent is an "employer" within the meaning of 

Subsection 760.02(7), Florida Statutes (2003). 

34.  Petitioner has made allegations under the Florida 

Civil Rights Act of 1992.  This act was patterned after Title 

VII of the Civil Rights Acts of 1964 and 1991, Title 42 U.S. 

Code, Section 2000, et seq.  See Florida Department of Community 

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); School 
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Board of Leon County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 

1981). 

35.  Petitioner has the burden of proving by the 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  Florida Department of 

Transportation v. J.W.C. Company, Inc., 396 So. 2d 778 (Fla. 1st 

DCA 1981). 

36.  The United States Supreme Court set forth the 

following burden of proof that must be met by a Title VII 

plaintiff in McDonnell Douglas Corp. v. Green, 411 U.S. 792,  

93 S. Ct. 1817, 36 L. Ed. 2d (1973):  The complainant must carry 

the initial burden of establishing a prima facie case of race 

discrimination.  This may be done by showing that  

(1) complainant belongs to a racial minority; (2) complainant 

applied and was qualified for a job for which the employer was 

seeking applicants; (3) despite complainant's qualifications, 

complainant was rejected; and (4) after rejection, the position 

remained open and the employer continued to seek applicants from 

persons of complainant's qualifications.  After the complainant 

satisfies this burden, the burden shifts to the employer to 

articulate some legitimate, non-discriminatory reason for the 

employee's rejection.  If the employer articulates such a 

reason, the complainant must then be afforded a fair opportunity 

to show that the employer's stated reason was in fact, a 
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pretext.  In Texas Department of Community Affairs v. Burdine, 

450. U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981), the 

U.S. Supreme Court reiterated that the plaintiff always retains 

the burden of persuasion.  Once the plaintiff has established a 

prima facie showing of discrimination, the defendant need only 

articulate--it need not prove--the existence of a legitimate, 

non-discriminatory reason for its actions.  The plaintiff then 

retains the burden of persuading the court that the offered 

reason is a pretext and that a discriminatory reason likely 

motivated the employer in its actions. 

37.  In this proceeding, Petitioner failed to adduce 

evidence in the record establishing the threshold burden of his 

national origin or ancestry to prove that by his national origin 

or ancestry he belonged to a racial minority.  That failure is 

fatal to a Title VII complaint. 

38.  Title VII protects only employees, and not independent 

contractors.  See Broussard v. L. H. Bossier, Inc., 789 F.2d 

1158, 1160 (5th Cir. 1986).  Likewise, independent contractors 

are not protected under Chapter 760, Florida Statutes. 

39.  The Eleventh Circuit has deemed the following economic 

reality factors relevant in determining whether one is an 

independent contractor or an employee:  (1) the kind of 

occupation, with reference to whether the work is usually done 

under the direction of a supervisor or is done by a specialist 
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without supervision; (2) the skill required in the particular 

occupation; (3) the source of the tools and equipment; (4) the 

location of the work; (5) the method of payment; (6) the manner 

in which the work relationship is terminated; (7) the provision 

of employee benefits; (8) whether the work is an integral part 

of the business of the "employer"; (9) the tax treatment of the 

hired party; and (10) the intention of the parties.  See 

Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 323-24, 112 

S. Ct. 1344, 117 L. Ed. 2d 581 (1992); 4139 Mgmt., Inc. v. DOL & 

Empl., 763 So. 2d 514, 517 (Fla. 5th DCA 2000). 

40.  Applying the factors identified in the cases cited 

above to the totality of circumstances established by the 

evidence of this case, the preponderance of the evidence clearly 

demonstrated that Petitioner qualifies as an independent 

contractor and not an "employee" of Respondent. 

41.  First, on June 1, 1996, Petitioner voluntarily entered 

into a written agreement identifying himself as an "independent 

contractor" with both Respondent and Town and County Hospital to 

specifically provide only electroencephalographic (EEG) 

technical services on an on-call basis. 

42.  Second, the intent of the parties to treat their 

working relationship as that of an independent contractor.   

Petitioner performed, on-call, technical EEG tests for 

Respondent's patients on a per case basis and billed Respondent 
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for his services on a per case, per patient basis.  These 

"services on a per case, per patient basis" were continued for 

the duration of the parties' relationship, from June 1, 1996, 

through February 2001.   

43.  Third, Respondent used an IRS 1099 form to pay 

Petitioner for his "services on a per case, per patient basis."  

Petitioner did not request, and Respondent did not withhold 

federal taxes, states taxes, social security taxes or workers' 

compensation taxes from Petitioner's pay. 

44.  Fourth, benefits afforded Petitioner by Respondent 

consisted only of a discount for food consumed in Respondent's 

onsite cafeteria and flu inoculations. 

45.  Fifth, Petitioner was required to, and did, secure and 

maintain personal independent professional liability insurance. 

46.  Sixth, Petitioner, as a specialist, performed EEG 

technical services without direct supervision by Respondent. 

47.  Seventh, at all times material, Petitioner was 

eligible to perform EEG technical services for other hospitals 

or customers.  Indeed, the 1996 contract included, as another of 

Petitioner's client, Town and Country Hospital of Tampa, 

Florida. 

48.  Eighth, Respondent provided the EEG equipment for 

Petitioner to perform his EEG technical services. 
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49.  Ninth, the work relationship was terminated by 

Respondent only after complaints were received from patients and 

nursing staff and the lack of proper maintenance and upkeep of 

Respondent's EEG equipment.  Thereafter, Petitioner was afforded 

an opportunity to bid anew for the independent contract work and 

refused to do so. 

50.  Tenth, after Petitioner's refusal to bid, Respondent 

retained the services of another specialist to perform EEG 

technical services on EEG equipment owned by Respondent. 

51.  Petitioner failed to establish, by evidence in the 

record, that at any time material that he was an "employee" of 

Respondent. 

52.  Having failed to establish, by the evidence of record, 

a prima facie case of discrimination, Petitioner's Petition for 

Relief must be dismissed, and the dismissal rendered moot all 

other pending motions of the parties. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter an Order DISMISSING the Petition for Relief filed by 

Petitioner, Kamal Assily. 
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DONE AND ENTERED this 16th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
FRED L. BUCKINE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of March, 2005. 

 
 

ENDNOTES 
 
1/  The 1996 agreement provided, in material part: 
 
This Agreement entered this 1st day of June 1996, by and between 
the KAMAL ASSILY, hereinafter referred to as the "CONTRACTOR," 
and MEMORIAL HOSPITAL OF TAMPA, Tampa, Florida, hereinafter 
referred to as the "HOSPITAL," and TOWN & COUNTRY HOSPITAL, 
Tampa, Florida, hereinafter referred to as the "HOSPITAL." 
 
1.  Contractor shall be Responsible for the following: 
 
A.  Perform EEG procedures. 
B.  Document performance of the EEG. 
C.  Utilize hospital equipment and supplies. 
D.  Provide thirty (30) days written advance notice upon 
terminating this agreement. 
 
2.  The Hospital shall be responsible for the following. 
 
A.  Provide contractor exclusive non-compete status. 
B.  Apply a basic fee schedule as proposed by the contractor, 
herewith, and agree to accept charges for any additional and all 
services provided by contractor. 
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C.  Compensate contractor within reasonable time. 
D.  Treat this agreement and its terms confidentially. 
E.  Provide thirty (30) days written advance notice upon 
terminating this agreement. 
 
3.  APPLICABLE LAW 
 
This agreement shall be governed by and construed in accordance 
with the laws of the State of Florida. 
 
4.  PARTIES BOUND 
 
This agreement shall apply to and bind the parties hereto, 
together with their respective heirs, successors, and assigns. 
 
5.  MODIFICATION 
 
Any modifications, additions, or deletions from this agreement 
must be in writing and signed by both parties. 
 
6.  ARBITRATION 
 
Disputes arising out of this agreement shall be addressed to 
binding arbitration. 
 
7.  TERMS OF THIS AGREEMENT 
 
This agreement shall be in effect for twelve months from the 
date first written above. 
 
IN WITNESS WHEREOF, the parties hereto have caused this 
agreement to be executed on the day herein above first written. 
 
FOR THE CONTRACTOR FOR MEMORIAL HOSPITAL OF TAMPA AND TOWN & 
COUNTRY HOSPITAL 
 
By:  /s/ (Petitioner's signature) 
 
By:  (blank-no signature) 
 
PROPOSED BASIC EEG FEES FOR MEMORIAL & T&C HOSPITALS (Hospital 
fiscal year 1996-1997) 
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Routine EEG ------------------------------------$35.00 
Wknd, holiday, stat, before & aftr hrs EEG------$45.00 
Intra-operative EEG -----------------------------$200.00 
Death recordings & EEG requiring meds/sedations--$45.00 
 

*     *     * 
 

FOR THE CONTRACTOR 
/S/_Kamal Assily 
 
2/  In 2000, the identical agreement provided, in material part, 
this Agreement entered this 29th day of December 2000, by and 
between the KAMAL ASSILY, hereinafter referred to as the 
"CONTRACTOR," and MEMORIAL HOSPITAL OF TAMPA, Tampa, Florida, 
hereinafter referred to as the "HOSPITAL," but, restricted 
performance to only intra-operative EEG at compensation rate of 
$200.00 per case.  It is noted that each written agreement 
contained only the signature of Petitioner and none contained a 
signature of Respondent's Agent.  It is also noted that 
Petitioner accepted each such agreement as binding, without the 
signature of Respondent's agent, performed thereunder, invoiced 
Respondent, and was paid for services rendered.  By his conduct, 
Petitioner accepted the documents as binding agreements and 
cannot now disavow his past performance and acceptance of the 
terms and conditions thereof. 
 
 
COPIES FURNISHED: 
 
Kamal Assily 
Post Office Box 3446 
Tampa, Florida  33601-3446 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Robert W. Horton, Esquire 
Bass, Berry & Sims, PLC 
315 Deaderick Street, Suite 2700 
Nashville, Tennessee  37238 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DANA D. RIPLEY, 
 
     Petitioner, 
 
vs. 
 
PINELLAS COUNTY SHERIFF'S 
OFFICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2347 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on November 9, 2004, in Clearwater, Florida, before Lawrence P. 

Stevenson, a duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The appearances were as 

follows: 

APPEARANCES 
 
 For Petitioner:  Andrea Bateman, Esquire1/ 
                  1936 Lee Road, Suite 100 
                  Winter Park, Florida  32789 
 
 For Respondent:  Jean H. Kwall, General Counsel 
                      Pinellas County 
                      10750 Ulmerton Road 
                      Largo, Florida  33779 
 

STATEMENT OF THE ISSUE 
 
     The issue to be resolved in this proceeding is whether 

Respondent discriminated against Petitioner based upon his 

handicap in violation of the Florida Civil Rights Act of 1992, 
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as amended ("FCRA"), more specifically Section 760.10, Florida 

Statutes (2004).2/ 

PRELIMINARY STATEMENT 
 
     On February 27, 2004, Petitioner, Dana D. Ripley, filed an 

"Amended Employment Charge of Discrimination" with the Florida 

Commission on Human Relations ("FCHR") against Respondent, the 

Pinellas County Sheriff's Office ("PCSO").  Despite being styled 

an "amended" charge, this was the one and only charge filed by 

Mr. Ripley against the PCSO.  The charge alleged as follows: 

My former employer, Lake City Police 
Department, provided an unfavorable 
reference to Respondent on/about 
November 26, 2002, which included medical 
information about my disability.  I received 
a letter from Respondent dated January 29, 
2003 to the effect that I was no longer 
being considered for employment with 
Respondent and that my application was 
administratively closed. 
 
I believe that Respondent used the 
unfavorable reference (retaliation)[3/] and/or 
my disability as grounds for not hiring me 
for the position of Deputy Sheriff, for 
which I was highly qualified. 
 

     On May 26, 2004, the FCHR informed Mr. Ripley that it had 

determined that there was no reasonable cause to believe an 

unlawful employment practice had occurred.  In response to that 

determination, Mr. Ripley filed a Petition for Relief 

("Petition") on July 6, 2004.  The Petition contains allegations 

that Mr. Ripley had a physical or mental impairment that limited 
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his major life activities and that the PCSO discriminated 

against him because of his impairment.  On July 7, 2004, the 

FCHR forwarded the Petition to the Division of Administrative 

Hearings ("DOAH") for the assignment of an Administrative Law 

Judge and the conduct of a formal hearing. 

 On July 21, 2004, the PCSO filed a Motion to Dismiss based 

upon Mr. Ripley's alleged failure to comply with the statute of 

limitations set forth in Subsection 760.11(1), Florida Statutes:  

"Any person aggrieved by a violation of ss. 760.01-760.10 may 

file a complaint with the commission within 365 days of the 

alleged violation. . . ."  The motion noted that Mr. Ripley's 

charge was filed on February 27, 2004, more than 365 days after 

January 29, 2003, the date of the most recent discriminatory act 

claimed in the charge.  On July 22, 2004, an Order to Show Cause 

was issued, directing Mr. Ripley to respond to the Motion to 

Dismiss within seven days.  On July 30, 2004, counsel for 

Mr. Ripley filed a response stating that the charge "was timely 

filed when the retaliation was discovered," and promising a 

subsequent elaboration on that statement.  On August 5, 2004, 

counsel for Mr. Ripley filed an amended response stating that 

Mr. Ripley was unaware that the Lake City Police Department had 

provided unfavorable references to the PCSO until the FCHR 

investigated an earlier complaint Mr. Ripley had made against 

the Lake City Police Department in October 2003.   
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A telephonic hearing was held on the Motion to Dismiss that 

resulted in an Order dated August 18, 2004, reserving ruling on 

the motion and giving Mr. Ripley until September 1, 2004, to 

submit documents and affidavits in support of his position 

opposing the motion.  Based on Mr. Ripley's second amended 

response filed September 2, 2004, which included his sworn 

affidavit concerning the circumstances of his learning of the 

negative references by the Lake City Police Department, an Order 

was entered on September 14, 2004, denying the PCSO's Motion to 

Dismiss, without prejudice.  Nothing adduced at the final 

hearing in this matter gave the undersigned cause to revisit the 

earlier denial of the Motion to Dismiss. 

     Following one continuance, the cause came on for hearing, 

as noticed, on November 9, 2004, in Clearwater, Florida.  

Mr. Ripley testified on his own behalf and had his Exhibits 1 

through 7 admitted into evidence.  The PCSO offered the 

testimony of Cpl. B. J. Lyons, a background investigator in the 

PCSO's Human Resources Division; Lt. Dean LaChance, the 

administrative lieutenant in the PCSO's Human Resources 

Division; and Herman Vincent, director of the PCSO's Human 

Resources Division.  PCSO's Exhibits A through C and E were 

admitted into evidence.  PCSO's Exhibit A was a 132-page 

composite exhibit comprising all of the documents in 

Mr. Ripley's employment application file with the PCSO. 
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A Transcript of the hearing was filed at DOAH on 

November 29, 2004.  On December 8, 2004, the PCSO filed a motion 

seeking an extension of the time for filing proposed recommended 

orders until December 17, 2004.  In a separate filing on 

December 9, 2004, counsel for Mr. Ripley joined the motion.  By 

Order dated December 10, 2004, the motion for extension was 

granted.  Counsel for both parties timely filed Proposed 

Recommended Orders, which have been considered in the rendition 

of this Recommended Order. 

On December 29, 2004, Mr. Ripley filed a letter notifying 

the undersigned that he had discharged his attorney "and will be 

serving as my own counsel until further notice."  On January 11, 

2005, Mr. Ripley submitted a second letter, attached to which 

was a document that Mr. Ripley contended supported his position, 

but that had been withheld from him by the PCSO prior to the 

hearing.  On January 19, 2005, the PCSO replied that the letter 

in question had been provided to Mr. Ripley and was, in fact, a 

part of the PCSO's composite Exhibit A that was admitted at the 

hearing.  The undersigned's review indicates that the document 

in question was not a part of the PCSO's Exhibit A.   

On February 3, 2005, Mr. Ripley filed a reply correctly 

asserting that the document was not part of the record made at 

the hearing.  On February 11, 2005, the PCSO filed a motion to 

strike and for entry of an order of prohibition directing 
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Mr. Ripley to cease filing documents in the case.  On 

February 15, 2005, Mr. Ripley filed a reply in which he agreed 

the parties should cease making post-hearing submissions, but in 

which he, again, requested that the late-discovered document 

filed on January 11, 2005, be admitted.  The PCSO's objection to 

the document's admission is overruled.  It cannot be said that 

the PCSO is prejudiced by the document's late admission, given 

that the PCSO believed the document was already part of the 

record.  The document, a letter from Vincent P. Skotko, Ph.D., 

to Herman Vincent dated November 26, 2002, is hereby ADMITTED as 

Mr. Ripley's Exhibit 8.  

FINDINGS OF FACT 
 
     1.  Petitioner, Dana D. Ripley, was, at all times relevant 

to this proceeding, certified by the Criminal Justice Standards 

and Training Commission as a law enforcement officer.  He was 

employed as a police officer by the Lake City Police Department 

from 1997 until March 2002. 

 2.  On March 15, 2002, Mr. Ripley completed a sworn "pre-

application" for a deputy sheriff's position with the PCSO.  The 

pre-application is used as a screening device to reject 

candidates who are ineligible for employment with the PCSO, such 

as persons with felony convictions or activities related to 

illegal drugs. 
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 3.  The pre-application asked a series of questions 

regarding criminal convictions and drug activities.  One of the 

questions was, "Have you ever sold, purchased or offered for 

sale any illegal drug?"  Mr. Ripley circled the answer, "Yes."  

He indicated that he had possessed steroids "5 to 10 times," the 

last time being in 1994.  In the space provided in the pre-

application to explain any "yes" answers, Mr. Ripley wrote, 

"During my years in university [sic] I purchased and used 

anabolic steroids to assist my athletic pursuits while in 

school." 

 4.  Cpl. B. J. Lyons, the PCSO background investigator who 

oversaw Mr. Ripley's application, testified that the answers 

regarding steroids were a "concern," but not alone sufficient to 

stop the application process. 

 5.  As part of the pre-application process, Mr. Ripley 

attested that he had read the job duties and functions for the 

deputy sheriff's position and was "capable of performing the 

duties of the job as described with or without a reasonable 

accommodation."  Nowhere in his pre-application or full 

application did Mr. Ripley indicate that he had a disability, an 

impairment of a major life function, or the need for any 

accommodation.  

 6.  Having met the criteria on the pre-application, albeit 

with one "concern," Mr. Ripley went on to complete the full 
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application process, which included signing waivers and 

obtaining a physician's clearance to take a physical abilities 

test.  On October 30, 2002, Mr. Ripley's physician certified 

that there was "no unreasonable danger of harm" in Mr. Ripley's 

undergoing the physical abilities test "with/without a 

reasonable accommodation." 

 7.  On November 25, 2002, Mr. Ripley was given a "Notice of 

Conditional Offer of Employment" by the PCSO.  The conditional 

offer stated that, if Mr. Ripley satisfactorily completed 

psychological testing, a psychological interview, a drug test, 

and a medical examination, he would be eligible for appointment 

to a deputy sheriff's position by the sheriff.  The conditional 

offer expressly stated that placement in the applicant pool does 

not assure that the sheriff would appoint the applicant to a 

deputy sheriff's position. 

 8.  On November 26, 2002, Mr. Ripley took the PCSO's 

physical abilities test, in which he went through a test course 

that included running 220 yards, climbing a wall, running over 

hurdles, crawling under obstacles, dragging a 150-pound dummy a 

distance of 50 feet, and simulated firing of a police weapon.  

The maximum acceptable time for completing the test course was 

six minutes and 30 seconds.  Mr. Ripley completed the course in 

two minutes and 50 seconds, which Cpl. Lyons termed a very good 

time. 
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 9.  Also on November 26, 2002, Mr. Ripley sat for a 

polygraph examination conducted by Allen Stein, an independent 

polygraph examiner under contract with the PCSO.  Mr. Stein's 

report stated the following in relevant part: 

During the pretest interview, Mr. Ripley 
said he resigned from the Lake City Police 
Department following a discussion with the 
Chief of Police in which they agreed a 
change of scenery would be desirable for 
him.  Mr. Ripley had been absent from work 
for about a nine month period because of 
three colon surgeries because of a colitis 
condition.  Following his return to duty, he 
had an amnesia episode while on duty, which 
resulted in the meeting with the Chief.  It 
was suggested to Mr. Ripley that the City 
Manager wanted him to be terminated.  In an 
earlier instance, he fainted as a result of 
dehydration resulting from the removal of a 
large part of his large intestine.  A blood 
test was done after he had fainted which 
disclosed prohibited substances in his 
system.  He had neglected to tell his 
supervisor about the various controlled 
substances that he had to take to assist in 
weaning him from the narcotics that had been 
prescribed for him following the surgeries.  
In both cases mentioned above, internal 
affairs investigations were conducted that 
resulted in a written counseling and then, 
the requested resignation.  He resigned in 
March 2002. 
 
Mr. Ripley said he has operated a motor 
vehicle not more than ten times after having 
consumed enough alcoholic beverages that if 
stopped, he might have been charged with 
driving under the influence.  The last time 
was in June 2002. 
 
Mr. Ripley said that in 1988 through 1996, 
he took steroids to assist him in competing 
in bodybuilding and power weight lifting 
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events.  He consumed about two cycles per 
year.  He estimated that he had spent about 
$800.00 to purchase steroids. 
 

10.  Cpl. Lyons was concerned about several of the 

statements Mr. Ripley made to Mr. Stein during the pretest 

interview.  He took the "change of scenery" in the conversation 

with the police chief to mean that Mr. Ripley should quit the 

Lake City Police Department and leave town.  This conclusion was 

supported by the reference to the city manager's wanting 

Mr. Ripley terminated.  Cpl. Lyons believed something was "not 

right" about Mr. Ripley's having an amnesia episode, but then 

meeting with the chief, rather than going for medical attention.  

Cpl. Lyons was concerned about the blood test that revealed the 

presence of prohibited substances in Mr. Ripley's system.  

Cpl. Lyons was concerned regarding Mr. Ripley's admission that 

he had operated a motor vehicle after consuming enough alcohol 

that he could have been charged with driving under the 

influence, particularly the admission that he had done so as 

recently as June 2002, which was after Mr. Ripley applied for 

employment with the PCSO.  Finally, Cpl. Lyons noted that 

Mr. Ripley's statement that he took two annual cycles of 

steroids over a period of eight years, ending in 1996, 

conflicted with his statement in his pre-application that he had 

possessed steroids only "5 to 10 times," the last time being in 

1994.   
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11.  On December 11, 2002, Mr. Ripley and seven other 

candidates sat for the PCSO's oral examination.  Mr. Ripley 

scored 57 out of a possible 63 points, a passing score, but the 

lowest of the eight candidates who sat for the oral examination 

on that day.  Cpl. Lyons was surprised at Mr. Ripley's low score 

because applicants who have prior law enforcement experience 

usually obtain higher scores on the oral examination than do 

inexperienced applicants. 

12.  On or about November 20, 2002, Cpl. Lyons obtained 

from the Lake City Police Department an offense report regarding 

Mr. Ripley.  On January 25, 2002, at around 4:00 p.m., a Lake 

City patrol car was dispatched "in reference to a disoriented 

person running around in the street in his underwear."  While 

the officers in the patrol car were unsuccessfully searching the 

area to which they had been dispatched, they received a second 

call concerning the same person.  The officers contacted the 

complainant, who told them she had seen a barefoot man, in long 

underwear and a shirt, walking down the middle of a residential 

street mumbling to himself and stumbling around.  She saw the 

man fall several times and was worried he would be run over by a 

car.  She and her son coaxed the man into sitting on their front 

porch until the police could arrive. 

13.  The lead officer, Sgt. Marshall Sova, recognized the 

disoriented man as Mr. Ripley, who said he was working on a 
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robbery case.  Sgt. Sova walked Mr. Ripley to the patrol car and 

placed him in the back seat, told the other officer, Misty 

Gable, to call Columbia County EMS to the scene, then radioed 

his lieutenant to come to the scene.  Sgt. Sova reported that 

Mr. Ripley was hallucinating, pointing to the empty yard next 

door, and telling Sgt. Sova, "There they are, go get them," 

believing he was seeing the men who "committed the robbery." 

14.  Sgt. Sova sent Officer Gable to Mr. Ripley's 

residence, one street away from where he was apprehended, to 

make sure it was secured.  Officer Gable drove to Mr. Ripley's 

house and found the front door standing wide open.  She looked 

inside and saw "no fewer than two hand guns, two full gun 

magazines, four boxes of ammunition, two police radios, and the 

keys to the Lake City Police squad car that was parked in his 

driveway, along with household electronics such as a large TV, 

video game players and games, a cable box, etc., in plain view 

from the open front door."  Officer Gable radioed a report to 

Sgt. Sova, who told her to wait there until he and their 

superior officer, Lt. Dubose, could come over to the house. 

15.  Columbia County EMS arrived at the scene and carried 

Mr. Ripley on a stretcher to the rescue vehicle.  The paramedics 

checked Mr. Ripley's blood sugar and found that it was low.  

Mr. Ripley was transported to the Lake City Medical Center. 
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16.  Lt. Dubose arrived and went with Sgt. Sova to 

Mr. Ripley's residence for the purpose of obtaining the Lake 

City Police Department property that Officer Gable reported was 

inside Mr. Ripley's open apartment.  The house was in a state of 

complete disarray, with standing water in the bathroom.  In 

addition to the Lake City Police Department property, the 

officers found several prescription drug bottles and body- 

building supplements.  All of the prescription drug bottles were 

empty, including one that had been refilled with 30 pills two 

days prior to these events.  The officers took possession of the 

police department property, secured Mr. Ripley's apartment, then 

returned to headquarters. 

17.  At the hearing, Cpl. Lyons of the PCSO testified that 

this police report from the Lake City Police Department caused 

him great concern about Mr. Ripley's suitability for the 

position of deputy sheriff.  However, nothing in the report 

caused him to suspect that Mr. Ripley was disabled. 

18.  At the hearing, Mr. Ripley recounted his medical 

history and provided his version of events in Lake City.  In 

June 2000, Mr. Ripley suffered a severe sprain of his right 

ankle while on duty.  The medications prescribed for the pain in 

his ankle exacerbated a colitis condition for which Mr. Ripley 

was already taking medication.  The aggravated colitis required 

three hospitalizations in the course of one month. 
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19.  In late August 2000, Mr. Ripley underwent surgery to 

remove his large intestine and rectum, then an ileoanal J-pouch 

anastomosis, the surgical construction of a fecal reservoir 

using the lower end of the small intestine.  For the better part 

of a year after the surgery, Mr. Ripley was prescribed large 

doses of pain medications.  He qualified for long-term 

disability for a period of four months and was sporadically off 

work for nine months.  He returned to work full time in March 

2001, then was back in the hospital during June 2001. 

20.  At the end of July 2001, Mr. Ripley returned to work.  

His physicians were attempting to wean him from the opiates he 

was taking for pain.  His physician wrote to the Lake City 

Police Department in support of Mr. Ripley's request for either 

light duty or night duty.  The department placed him on night 

duty. 

21.  Mr. Ripley testified that he struggled with his 

recovery for two years.  He suffered from pouchitis, an 

inflammation of the ileal reservoir created by the 

reconstructive intestinal surgery.  Mr. Ripley suffered from the 

flu in January 2002 and stated that he was in a state of 

dehydration when found wandering his neighborhood on January 25, 

2002. 

22.  On January 29, 2002, four days after the "underwear 

incident" described above, Mr. Ripley entered a substance abuse 
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treatment program for his dependence on prescription medications 

at Shands at Vista, in Gainesville, Florida.  He successfully 

completed the program on February 22, 2002.  Mr. Ripley did not 

inform the PCSO of his participation in or completion of this 

program while he was an applicant for a deputy sheriff's 

position.  The PCSO did not learn of Mr. Ripley's treatment 

until after he filed the amended charge of discrimination that 

initiated this proceeding. 

23.  The incident of January 25, 2002, triggered an 

internal affairs investigation by the Lake City Police 

Department.  At the conclusion of the investigation, several 

charges against Mr. Ripley were sustained, including conduct 

unbecoming a police officer, immoral conduct, possessing 

prescription drugs in a police station without notifying his 

supervisor, and violations of department policy on the use and 

secure possession of weapons.  The Lake City Police Department 

internal investigation report form dated March 1, 2002, contains 

the following notation:  "Actions were sustained; employee 

resigned prior to disciplinary action." 

24.  At the hearing, Mr. Ripley's chief contentions were 

that the PCSO was ready and willing to hire him, that it was 

dissuaded from doing so entirely due to the Lake City Police 

Department's report of the January 25, 2002, incident, and that 

this incident was caused by his disability.  The disability 
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claimed by Mr. Ripley was prescription drug dependency, 

subsequently rehabilitated through his successful completion of 

the Shands substance abuse treatment program in February 2002. 

25.  Accepting arguendo that Mr. Ripley's claimed 

disability meets the criteria of "handicap" for purposes of 

Subsection 760.10(1)(a), Florida Statutes, the evidence did not 

establish that the PCSO was ever made aware of this disability, 

much less based its decision not to hire Mr. Ripley on that 

disability. 

26.  Cpl. Lyons, who was Mr. Ripley's main point of contact 

with the PCSO, was unaware of any of Mr. Ripley's medical 

records, except for the medical clearance form authorizing 

Mr. Ripley to take the physical abilities test.  In their 

discussions, Mr. Ripley never mentioned to Cpl. Lyons that he 

had a drug dependence problem or any other disability, nor did 

he request any form of accommodation.  Cpl. Lyons believed 

Mr. Ripley to be "very physically fit," as evidenced by his 

exceptionally good time in the physical abilities test and saw 

nothing that made it appear Mr. Ripley would need an 

accommodation. 

27.  Cpl. Lyons testified that Mr. Ripley's medical 

condition was not considered because it could not be used as a 

factor in eliminating Mr. Ripley from consideration.4/   
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28.  Cpl. Lyons brought Mr. Ripley's file to the attention 

of Lt. Dean LaChance, his superior in the PCSO's Human Resources 

Division.  Cpl. Lyons told Lt. LaChance that one of the 

applicants had been seen "in his neighborhood running around in 

his underwear" and that Lt. LaChance might want to look at 

Mr. Ripley's file and make a hiring decision.  Cpl. Lyons sent 

the file to Lt. LaChance, attaching a note that stated, "Prior 

[experience with] Lake City.  Need to read his [polygraph 

report].  Also see the report from Lake City [Police 

Department] . . .  Not the greatest pick so far."   

29.  Lt. LaChance reviewed Mr. Ripley's file, including the 

pre-application and polygraph.  Lt. LaChance recommended that 

Mr. Ripley's file be closed, meaning that Mr. Ripley should be 

removed from the pool of eligible applicants.  Lt. LaChance 

based his recommendation on the facts that Mr. Ripley's oral 

examination scores were low and that "we had better applicants 

in the file," as well as on the "underwear incident."  

Lt. LaChance also noted the discrepancies regarding steroids 

between Mr. Ripley's polygraph examination and his pre-

application.   

30.  Lt. LaChance noted other problems with Mr. Ripley's 

polygraph:  his statement that the city manager wanted him 

fired; the fact Mr. Ripley resigned during an open internal 

affairs investigation; Mr. Ripley's "change of scenery" 
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language, which Lt. LaChance took to mean that Mr. Ripley was 

told to quit or be fired; and Mr. Ripley's admission that he had 

operated a motor vehicle at least ten times under the influence 

of alcohol, even while he was going through the PCSO's 

background investigation. 

31.  Lt. LaChance never met Mr. Ripley and never spoke to 

him prior to the hearing in this matter.  He had no knowledge 

that Mr. Ripley claimed a disability and saw nothing in 

Mr. Ripley's file to make him suspect that Mr. Ripley had a 

disability.  He had no knowledge that Mr. Ripley had gone 

through a drug abuse treatment program.   

32.  The only medical information available to Lt. LaChance 

was Mr. Ripley's polygraph statements regarding his prior 

surgeries.  Based on Mr. Ripley's statements, Lt. LaChance 

considered Mr. Ripley's medical condition to have been temporary 

and "fixed" by his surgery.  Mr. Ripley had done a "great job" 

on the physical abilities test, and Lt. LaChance did not 

consider him to be disabled in any way.     

33.  Lt. LaChance testified that it is the PCSO's general 

practice not to hire people who have been terminated or have 

resigned under investigation from other law enforcement 

agencies.  He stated that his agency has more than enough 

qualified applicants and has no need to hire an applicant with 

"the kind of baggage" that Mr. Ripley presented. 
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34.  Mr. Ripley believed that part of the "understanding" 

between him and the Lake City Police Department was that the 

internal investigation report of the January 25, 2002, incident 

would not be circulated to potential employers.  This belief 

explains why Mr. Ripley apparently thought he could finesse the 

question of why he resigned with casual references to a "change 

of scenery," and why Mr. Ripley did not mention his prescription 

drug dependency and rehabilitation in his PCSO application. 

35.  Based on the foregoing Findings of Fact, it is found 

that the PCSO had no knowledge of Mr. Ripley's claimed 

disability.  No PCSO employee perceived Mr. Ripley as having a 

disability.  Mr. Ripley's application file was closed based on 

factors unrelated to his alleged disability. 

CONCLUSIONS OF LAW 
 
     36.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat. (2004). 

37.  Section 760.10, Florida Statutes, provides in relevant 

part: 

  (1)  It is an unlawful employment practice 
for an employer 
 
  (a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual, with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
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national origin, age, handicap, or marital 
status. 

 
     38.  The burden of proof in this proceeding is on 

Petitioner, who must establish by a preponderance of evidence 

that the closure of his application file constituted unlawful 

discrimination within the purview of Chapter 760, Florida 

Statutes (2003).  See Florida Department of Transportation v. 

J.W.C. Company, 396 So. 2d 778, 788 (Fla. 1st DCA 1981); Balino 

v. Department of Health and Rehabilitative Services, 348 So. 2d 

349, 350 (Fla. 1st DCA 1977).  Though the burden of going 

forward with the evidence may shift, the ultimate burden of 

persuasion to establish proof of an unlawful employment practice 

remains on Petitioner.  St. Mary's Honor Center v. Hicks, 

509 U.S. 502, 507, 113 S. Ct. 2742, 2747 (1993). 

39.  To present a prima facie case of employment 

discrimination based on a handicap or disability under FCRA,  

Petitioner must show:  1) that he is a person with a handicap or 

disability; 2) that he is qualified for the position apart from 

his handicap or disability; and 3) that he was denied the 

position solely because of his handicap or disability.  Smith v. 

Avatar Properties, Inc., 714 So. 2d 1103, 1106 (Fla. 5th DCA 

1998).  Petitioner must establish all three elements to meet his 

burden.  See Mont-Ros v. City of West Miami, 111 F. Supp. 2d 

1338, 1350 (S.D. Fla. 2000). 
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40.  If Petitioner is able to establish a prima facie case, 

the burden of production (although not persuasion) shifts to 

Respondent to show a legitimate, non-discriminatory reason for 

the adverse action taken.  McDonnell-Douglas Corporation v. 

Green, 411 U.S. 792, 802-03, 93 S. Ct. 1817, 1824 (1973).  

Respondent need not persuade the fact-finder that it was 

actually motivated by the proffered reason, but must merely set 

forth, through the introduction of evidence, the reasons for its 

actions.  Texas Department of Community Affairs v. Burdine, 450 

U.S. 248, 254-255, 101 S. Ct. 1089, 1094 (1981).  Thereafter, 

Petitioner retains the burden of persuasion and must prove by a 

preponderance of the evidence that the legitimate reasons 

offered by Respondent were not its true reasons, but a pretext 

for discrimination.  Burdine, 450 U.S. at 253, 101 S. Ct. 

at 1093.  In determining pretext, Petitioner must demonstrate 

"such weakness, implausibilities, inconsistencies, 

incoherencies, or contradictions in the employer's proffered 

legitimate reasons for its actions that a reasonable finder of 

fact could find them unworthy of credence."  Wallace v. School 

Board of Orange County, Florida, 41 F. Supp. 2d 1321, 1330 (M.D. 

Fla. 1998), quoting Sheridan v. E.I. DuPont de Nemours & Co., 

100 F.3d 1061, 1072 (3d Cir. 1996). 

41.  The FCRA employs, but does not define the term 

"handicap."  However, the American Disabilities Act of 1990, 



 22

42 U.S.C. Section 12101, et seq. ("ADA"), provides guidance.  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Smith, 714 So. 2d at 1106-07 (Florida statute modeled 

after federal law on same subject will take on same construction 

as is placed on its federal prototype, if such interpretation is 

harmonious with spirit and policy of Florida legislation).   

42.  Pursuant to the ADA, "disability" is defined as a 

physical or mental impairment that substantially limits one or 

more of the major life activities of an individual, a record of 

such impairment, or being regarded as having such an impairment. 

42 U.S.C. § 12102(2).  The ADA's implementing rules define 

"physical or mental impairment" to mean:  

(1)  Any physiological disorder, or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of the 
following body systems:  neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genito-urinary, hemic and lymphatic, skin, 
and endocrine; or 
 
(2)  Any mental or psychological disorder, 
such as mental retardation, organic brain 
syndrome, emotional or mental illness, and 
specific learning disabilities. 

 
29 C.F.R. § 1630.2(h). 

43.  The same rule defines "major life activities" as 

"functions such as caring for oneself, performing manual tasks, 

walking, seeing, hearing, speaking, breathing, learning, and 
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working."  29 C.F.R. § 1630.2(i).  An impairment is 

"substantially limiting" when the individual is unable to 

perform a major life activity that the average person in the 

general population can perform or is significantly restricted as 

to the condition, manner, or duration under which an individual 

can perform a particular major life activity.  29 C.F.R. 

§ 1630.2(j). 

44.  Even if it is accepted that Mr. Ripley's dependence on 

prescription drugs qualifies as a "physical or mental 

impairment" under the catch-all heading of "emotional or mental 

illness," Mr. Ripley failed to allege or prove that his 

impairment would substantially limit any of his major life 

activities or that he "has a record" of such an impairment 

limiting his major life activities.  29 C.F.R. § 1630.2(k). 

45.  The rule defines "being regarded as having such an 

impairment" to mean: 

  (1)  Has a physical or mental impairment 
that does not substantially limit major life 
activities but is treated by a covered entity 
as constituting such limitation; 
 
  (2)  Has a physical or mental impairment 
that substantially limits major life 
activities only as a result of the attitudes 
of others toward such impairment; or 
 
  (3)  Has none of the impairments defined in 
paragraph (h)(1) or (2) of this section but  
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is treated by a covered entity as having a 
substantially limiting impairment. 
 

29 C.F.R. § 1630.2(l). 
 

46.  Mr. Ripley produced no evidence that he has been 

regarded as having a physical or mental impairment as defined in 

29 C.F.R. § 1630.2(l). 

47.  Because Mr. Ripley failed to establish that he is a 

person with a handicap or disability, he did not establish a 

prima facie case of discrimination.  Assuming arguendo that 

Mr. Ripley had been able to prove that he suffered from a 

protected handicap, he failed to demonstrate that the PCSO had 

any knowledge whatsoever of his disability.  Rather, the facts 

tended to establish that Mr. Ripley did not wish the PCSO to 

know that he had gone through a rehabilitation program.  At the 

time of his application, Mr. Ripley believed that the PCSO would 

not learn of the "underwear incident," and, thus, he saw no need 

to inform the PCSO of his drug dependency problem.  See Kocsis 

v. Multi-Care Management, Inc., 97 F.3d 876, 884 (6th Cir. 

1996); Hedberg v. Indiana Bell Telephone Co., Inc., 47 F.3d 928, 

932-34 (7th Cir. 1995) (defendant cannot discriminate because of 

a disability if it has no knowledge of the disability).     

48.  Further assuming arguendo that Mr. Ripley had been 

able to prove that he suffered from a protected handicap or 

disability and otherwise established his prima facie case, 
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Respondent has articulated legitimate, non-discriminatory 

reasons for not hiring Mr. Ripley.  The PCSO articulated a 

general policy of not hiring deputies who have been terminated 

or have resigned under investigation from other law enforcement 

agencies.  Mr. Ripley was less than candid during the 

application process regarding his use of steroids.  He admitted 

to drinking and driving on many occasions, even after he had 

applied for a deputy's position with the PCSO.  He made the 

lowest score of the day on the oral examination, despite his law 

enforcement experience.  He did not volunteer information 

regarding the internal investigation by the Lake City Police 

Department, an investigation that culminated in his resignation, 

in lieu of discipline for the confirmed findings of conduct 

unbecoming a police officer, immoral conduct, possessing 

prescription drugs in a police station without notifying his 

supervisor, and violations of department policy on the use and 

secure possession of weapons.  Petitioner failed to meet his 

burden of showing that these reasons were a pretext for unlawful 

discrimination based upon his status as a person in recovery 

from dependence on prescription drugs.   

RECOMMENDATION 
 
     Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 
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demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

     RECOMMENDED: 
 
     That a final order be entered by the Florida Commission on 

Human Relations denying the Petition for Relief in its entirety. 

DONE AND ENTERED this 18th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
LAWRENCE P. STEVENSON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of March, 2005. 

 
 

ENDNOTES 
 
1/  Ms. Bateman represented Petitioner throughout the proceedings 
in this case, up to and including the preparation and filing of 
a proposed recommended order.  In a letter filed December 29, 
2004, after the filing of Proposed Recommended Orders, 
Petitioner stated that he had discharged his attorney and would, 
henceforth, represent himself in this matter.  Petitioner did 
not expressly disavow the Proposed Recommended Order prepared by 
his former counsel.  Petitioner's Proposed Recommended Order was 
considered in the preparation of this Recommended Order.  
 
2/  The events at issue in this proceeding occurred in 2002 and 
2003.  However, because Section 760.10, Florida Statutes (2004), 
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has been unamended since 1992, the current edition of the 
Florida Statutes is employed for ease of reference. 
 
3/  At the hearing, Petitioner conceded that there were no 
grounds for a claim of retaliation against the PCSO. 
 
4/  Cpl. Lyons was here referencing 42 U.S.C. Section 12112(d), 
which generally limits pre-employment medical inquiries to the 
applicant's ability to perform job-related functions. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SUSAN COFFY, 
 
     Petitioner, 
 
vs. 
 
PORKY'S BARBEQUE RESTAURANT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-4316 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held on 

February 4, 2005, in Titusville, Florida, before Carolyn S. 

Holifield, a duly-designated Administrative Law Judge of the 

Division of Administrative Hearings. 

APPEARANCES 
 

For Petitioner:  Susan Coffy, pro se 
  2966 Temple Lane 
  Mims, Florida  32754 

 
For Respondent:  Walter Milton, Owner 

  Porky's Barbeque Restaurant 
  4280 South Washington Avenue 

     Titusville, Florida  32780 
 

STATEMENT OF THE ISSUE 
 

The issue is whether Respondent, Porky's Barbeque 

Restaurant, engaged in an unlawful employment practice by 

terminating Petitioner, Susan Coffy, from her position. 
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PRELIMINARY STATEMENT 
 

On or about December 26, 2003, Petitioner, Susan Coffy 

("Petitioner"), filed an Employment Charge of Discrimination 

("Charge of Discrimination") with the Florida Commission on 

Human Relations ("Commission").  The Charge of Discrimination 

alleged that Petitioner was laid off her job by Respondent, 

Porky's Barbeque Restaurant ("Porky's" or "Respondent"), and 

that the action was motivated by age discrimination.  The 

Commission's Office of Employment Investigations conducted an 

investigation into Petitioner's allegations and based on the 

investigation, determined there was no reasonable cause to 

believe that an unlawful employment practice occurred.  The 

Commission entered a "Notice of Determination:  No Cause" on 

October 25, 2004.  Petitioner timely filed a Petition for 

Relief, and the case was referred to the Division of 

Administrative Hearings for assignment of an Administrative Law 

Judge to conduct the formal hearing. 

At hearing, Petitioner testified on her own behalf and 

presented the testimony of four other witnesses:  Roberta Harty, 

Joyce Miller, Vivian Wilson, and James Kenaston.  Petitioner 

offered and had three exhibits admitted into evidence.  

Respondent presented the testimony of three witnesses:  Walter 

Milton, Catherine Allen, and David Dibble.  Respondent offered 

and had two exhibits received into evidence. 
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After the hearing, on February 7, 2005, Respondent filed a 

letter requesting that certain "information and testimony" 

provided by Petitioner's witnesses be stricken.  That request is 

denied. 

The proceeding was recorded, but was not transcribed.  

Neither party filed a proposed recommended order. 

FINDINGS OF FACT 
 

1.  Petitioner is a female and, at all times relevant to 

this proceeding, was over the age of 40. 

2.  From March 1, 2003, until October 28, 2003, Petitioner 

was employed as a waitress at Porky's, a barbecue restaurant.  

On October 28, 2003, Petitioner was terminated from her job as a 

waitress. 

3.  Prior to March 1, 2003, Petitioner had worked as a 

waitress at another restaurant, Fat Boy's Restaurant (Fat 

Boy's), that had been operating at the same location as Porky's.  

Fat Boy's closed after the building in which that restaurant was 

located was purchased by Walter Milton.  After Mr. Milton 

purchased the building, he opened his own business, Porky's, at 

that location.     

4.  After Mr. Milton opened his restaurant, he employed 

many of the individuals who had been employed by Fat Boy's, but 

told them that their employment with Porky's was for a "trial 

period." 
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5.  Immediately after Porky's opened for business, 

Mr. Milton initiated operational directives that he believed 

were essential business needs for operating a barbecue business.  

He introduced these new directives to the employees of Porky's, 

many of whom had previously worked for Fat Boy's.  While some of 

these employees were successful in making the transition to the 

new operation, there were employees, including Petitioner, who 

were resistant to the operational directives initiated by 

Mr. Milton. 

6.  Even though Petitioner was resistant to the new 

operational directives that were implemented at Porky's, 

Mr. Milton continued to try to work with Petitioner.  In fact, 

Petitioner worked as a waitress at Porky's the first eight 

months the restaurant was open. 

7.  During the course of her employment, Mr. Milton found 

that Petitioner was an employee who failed to follow simple 

instructions.  For example, Mr. Milton directed employees to 

knock on his office door when the door was closed.  

Notwithstanding this very simple directive, Petitioner refused 

to comply. 

8.  One day Petitioner went to Mr. Milton's office and 

found the door to the office was closed.  Instead of knocking as 

she had been previously directed, Petitioner simply barged into 

the office and stated that she needed a band-aid.  After 
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Petitioner barged into the office without knocking, Mr. Milton 

reminded her that she should knock on the door and wait for a 

response before coming into his office.  About three minutes 

after this admonition, Petitioner returned to Mr. Milton's 

office.  Although the office door was closed, Petitioner, again, 

did not knock on the door, but simply opened the door and went 

into the office. 

9.  Mr. Milton was not pleased with Petitioner's failure to 

embrace the directives he initiated and implemented for Porky's.  

However, the "final straw" that resulted in Mr. Milton's 

terminating Petitioner's employment was an incident about a menu 

item.   

10. On October 28, 2003, Petitioner was very upset that 

Mr. Milton had included an item on the Porky's menu that also 

had been on the Fat Boy's menu.  That menu item was referred to 

as "Jim's Special Burger."  Mr. Milton included that item on 

Respondent's menu to honor Jim Kenaston, who had been the owner 

of Fat Boy's. 

11. On October 28, 2003, Petitioner "flew off the handle" 

and confronted Mr. Milton about his decision to include the 

item, "Jim's Special Burger," on the Porky's menu.  Petitioner, 

who admits she was upset about this matter, confronted 

Mr. Milton and argued to him that he had no right to put the 

"Jim's Special Burger" on Respondent's menu.   
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12. The confrontation started in the kitchen of the 

restaurant, but continued after Petitioner left the kitchen and 

proceeded into the restaurant's dining room.  Although there 

were customers in the dining room, Petitioner continued to argue 

with Mr. Milton about the menu item.   

13. Petitioner's verbal criticism and objection to 

Mr. Milton's decision to include "Jim's Special Burger" on 

Respondent's menu created such a commotion in the restaurant 

that Respondent's bookkeeper heard Petitioner's outbursts from 

her office located behind the cashier's counter.  After the 

bookkeeper heard Petitioner arguing with Mr. Milton, the 

bookkeeper left her office and in an effort to de-escalate the 

situation, escorted Petitioner out of the dining room to a back 

hall of the restaurant where there were no customers. 

14. On October 28, 2003, as a result of Petitioner's 

inappropriate and unprofessional conduct described in 

paragraphs 10 through 13, Mr. Milton terminated Petitioner's 

employment at Porky's. 

15. The same day that he terminated Petitioner's 

employment, Mr. Milton completed a "Separation Notice" on which 

he indicated that Petitioner was laid off due to lack of work.  

The reason Mr. Milton wrote this on the form was so that 

Petitioner could receive unemployment compensation. 
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16. Petitioner presented no competent and substantial 

evidence that she was terminated from employment because of her 

age.  Likewise, Petitioner presented no evidence that after she 

was terminated, she was replaced by a younger worker. 

17. At all times relevant to this proceeding, Respondent 

had four or five employees who were over 40 years of age. 

18. Petitioner presented several witnesses who testified 

that she was an excellent waitress when she was employed at Fat 

Boy's.  However, Petitioner's job performance while working for 

her previous employer is not at issue or relevant in this 

proceeding.  Even if that testimony is accepted as true, no 

inference can be drawn that Petitioner's performance remained 

the same or was viewed as such by her new employer. 

19. Notwithstanding the opinions expressed by her previous 

employers and co-workers, Petitioner was terminated from her 

employment at Porky's as a result of her unacceptable and 

unprofessional conduct on October 28, 2003.  

CONCLUSIONS OF LAW 
 

20. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2004). 

21. The Florida Civil Rights Act of 1992 (the Florida 

Civil Rights Act or the Act), Chapter 760, Florida Statutes 

(2004), prohibits discrimination in the workplace.  The Act, 
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among other things, forbids the discriminatory firing of an 

employee. 

22. Subsection 760.10(1)(a), Florida Statutes (2004), 

states the following: 

(1)  It is an unlawful employment practice 
for an employer: 
  
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

23. Respondent is an "employer" as defined in Subsection 

760.02(7), Florida Statutes (2004), which provides the 

following: 

(7)  "Employer" means any person employing 
15 or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person. 
 

24. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corporation v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), applies to claims arising under Section 760.10, 

Florida Statutes (2004).  See Florida Department of Community 

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 
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25. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to Respondent, the employer, to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-discriminatory reason.  

If the employer rebuts the prima facie case, the burden shifts 

back to Petitioner to show by a preponderance of evidence that 

Respondent's offered reasons for its adverse employment decision 

were pretextual.  See Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

26. In order to prove a prima facie case of unlawful 

employment discrimination under Chapter 760, Florida Statutes 

(2004), Petitioner must establish that:  (1) she is a member of 

the protected age group; (2) she was subject to adverse 

employment action; (3) she was qualified to do the job; and 

(4) she was replaced by a younger worker.  See Williams v. Vitro 

Services Corporation, 144 F.3d 1438, 1441 (11th Cir. 1998). 

27. Petitioner presented neither direct evidence of 

discriminatory intent or statistical evidence demonstrating a 

pattern of such intent.  Thus, only circumstantial evidence, if 

any, can be applied to analyze Petitioner's claim under the 
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McDonnell framework.  Early v. Champion Int'l. Corp., 907 F.2d 

1077, 1081 (11th Cir. 1990). 

28. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

29. Petitioner established that she is a member of the 

protected group in that she is over 40 years of age.  Petitioner 

also established that she was subject to adverse employment 

action in that she was terminated from her job as a waitress.  

Finally, Petitioner established that, based on her recent job 

performance, she was qualified to do the typical work expected 

of a waitress. 

30. However, Petitioner presented no evidence that she was 

replaced by a younger person.  Having failed to establish this 

element, Petitioner has not established a prima facie case of 

employment discrimination. 

31. Even if Petitioner had met the burden, Respondent 

presented evidence of legitimate, non-discriminatory reasons for 

terminating Petitioner, thereby rebutting any presumption of age 

discrimination.  The evidence presented by Respondent 

established that Petitioner was terminated for her inappropriate 

and unprofessional conduct, that is, Petitioner's confronting 

and arguing with the owner of the business in front of customers 

at the restaurant and while she was on duty. 
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32. Petitioner failed to prove that Respondent's reasons 

for firing her are pretextual. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Respondent, Porky's Barbeque 

Restaurant, did not commit any unlawful employment practice and 

dismissing the Petition for Relief. 

DONE AND ENTERED this 18th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

S                                  
CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of March, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Walter Milton 
Porky's Barbeque Restaurant 
4280 South Washington Avenue 
Titusville, Florida  32780 
 
Susan Coffy 
2966 Temple Lane 
Mims, Florida  32754 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ANTHONY B. JACKSON, 
 
     Petitioner, 
 
vs. 
 
SUPERCUTS, INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 05-0095 

  
RECOMMENDED ORDER OF DISMISSAL 

 
This matter came on for consideration on March 18, 2005, on 

Respondent's Emergency Motion to Compel the Deposition of 

Petitioner and Motion for Sanction of Dismissal with Prejudice 

filed March 11, 2005, and Order Compelling Discovery and to Show 

Cause entered on March 4, 2005, wherein Petitioner was directed 

to file appropriate answers to interrogatories and to produce 

the documents requested within five (5) working days and, upon 

failing to do so, to show cause why the case should not be 

dismissed for his failure to comply with the Florida Rules of 

Civil Procedure.  In consideration of the foregoing, and giving 

additional consideration to the following: 

1.  Petitioner failed to respond to the Initial Order; 

2.  Petitioner has failed to respond to a Request to 

Produce served on January 31, 2005; 



3.  Petitioner has failed to respond to Interrogatories 

served on February 1, 2005; 

4.  Petitioner has failed to comply with the undersigned's 

Order Compelling Discovery and to Show Cause entered on March 4, 

2005; and 

5.  Petitioner failed to appear for deposition on March 11, 

2005, after proper notice. 

Having considered Petitioner's failure and refusal to 

comply with the undersigned's Orders, in particular the Order to 

Show Cause; Petitioner's refusal to respond to discovery; and 

Petitioner's failure to appear for a properly scheduled 

deposition, and being otherwise fully advised, it is 

RECOMMENDED to the Florida Commission on Human Relations 

that this matter be dismissed for Petitioner's failure and 

refusal to comply with the undersigned's Orders and Petitioner's 

failure to comply the Florida Rules of Civil Procedure. 
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DONE AND ORDERED this 18th day of March, 2005, in 

Tallahassee, Leon County, Florida. 

S                                   

JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of March, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Anthony Bernard Jackson 
813 Levitte Parkway 
Rockledge, Florida  32955 
 
Arthur R. Brown, Jr., Esquire 
Jackson Lewis LLP 
390 North Orange Avenue, Suite 1285 
Post Office Box 3389 
Orlando, Florida  32802-3389 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

 3



 
All parties have the right to submit written exceptions within 15 
days from the date of this Recommended Order of Dismissal.  Any 
exceptions to this Recommended Order of Dismissal should be filed 
with the agency that will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
D'ANGELO A. SULLIVAN, 
 
     Petitioner, 
 
vs. 
 
AUSSIE RESTAURANT 
MANAGEMENT/OUTBACK STEAKHOUSE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2609 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearings, on February 8, 2005, in Pensacola, 

Florida. 

APPEARANCES 
 
 For Petitioner:  D'Angelo A. Sullivan, pro se 
      1006 West Hayes Street 
      Pensacola, Florida  32501 
 
 For Respondent:  Maria A. Santoro, Esquire 
      George, Hartz, Lundeen, Fulmer, 
        Johnston, King & Stevens 
      863 East Park Avenue 
      Tallahassee, Florida  32301 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner was subjected to an 

unlawful employment practice as a result of retaliation. 
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PRELIMINARY STATEMENT 

On September 16, 2003, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) alleging retaliation.  FCHR, subsequent to an inquiry, 

responded on July 1, 2004, with a Notice of Determination: No 

Cause.  On July 16, 2004, Petitioner filed a Petition for 

Relief, which was forwarded to the Division of Administrative 

Hearings.  It was filed on July 21, 2004. 

The matter was set for hearing on September 15, 2004.  

Pursuant to a motion for continuance filed by Respondent, the 

matter was rescheduled for September 28, 2004.  Because of 

turmoil caused in Pensacola by Hurricane Ivan, the hearing was 

continued.  It was eventually set for February 8, 2005, and 

heard as scheduled. 

At the hearing, Petitioner testified and offered one 

exhibit into evidence.  Respondent presented the testimony of 

its manager, and offered four exhibits into evidence.   

A Transcript was filed on March 1, 2005.  Respondent timely 

filed a Proposed Recommended Order.  Petitioner did not. 

References to statutes are to Florida Statutes (2004), 

unless otherwise noted.   
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FINDINGS OF FACT 

 1.  Petitioner D'Angelo A. Sullivan is a black male who 

worked for Respondent from January 14, 1999, until November 2002 

as a blooming onion cook at Respondent's restaurant in 

Pensacola, Florida. 

 2.  Respondent Aussie Restaurant Management is a company 

that operates an Outback Steakhouse in Pensacola, Florida.  

Respondent employs more than 15 people. 

 3.  In a letter dated September 6, 2002, Petitioner 

requested a paid vacation.  Petitioner believed he was entitled 

to a paid vacation.  He departed on vacation on September 23, 

2002.  Upon returning on September 30, 2002, he was told that he 

would not be paid during the time he was on vacation. 

 4.  Respondent has a policy that provides paid vacations to 

employees who have worked 32 hours per week for the six weeks 

prior to the time requested for a vacation.  Petitioner averaged 

30.20 hours per week for the six weeks prior to his request for 

a vacation.  He was, therefore, not entitled to a paid vacation. 

 5.  On October 11, 2002, Petitioner filed a Complaint Form 

with the Escambia-Pensacola Human Relations Commission.  In the 

"Nature of the Complaint" section the blocks "race" and "color" 

were checked.  The "other" block was completed with the words 

"promotion, pay raise."   
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6.  In this complaint, Petitioner recited that he was not 

given paid leave, that his work schedule had been reduced, and 

that he had been given a $.25 per hour pay raise instead of the 

annual $.50 per hour pay raise that he had received in prior 

years.  The complaint also asserted that only one black had been 

employed "out front" among the customers.  In the complaint he 

alleged mistreatment by a manager identified as "Donnie."  

Petitioner suggested as a remedy, that Respondent cease 

discrimination, that Petitioner be given a pay raise, a paid 

vacation, and a W-4 tax form.  He also suggested that he should 

be trained so that he could get a promotion. 

7.  No evidence was offered demonstrating that Respondent 

was aware of the existence of the complaint.  Petitioner 

testified that he was advised by the person who took his 

complaint to refrain from telling Respondent he had complained, 

and that he followed that advice. 

8.  In November 2002, subsequent to an automobile accident, 

and upon the advice of the attorney representing Petitioner as 

plaintiff in a personal injury lawsuit arising from the 

accident, Petitioner determined that he should not continue to 

work.  This decision was based in part upon his belief that 

working might lessen his chances of prevailing in the ongoing 

lawsuit. 



 5

9.  In June 2003 Petitioner approached the manager of 

Respondent's restaurant, Nicholas Loizos, on at least four 

occasions and asked to be hired as a "take away" person in the 

"front of the house."  Although his former position of blooming 

onion cook was offered to him, Petitioner insisted that he 

wanted the "take away" position. 

10.  Mr. Loizos told Petitioner that in order to be a "take 

away" person, he would have to take the "Front-of-the House 

Selection Test."  Petitioner was provided the opportunity to 

take this test.  Petitioner did not avail himself of this 

opportunity. 

11.  No evidence was adduced that would indicate that 

Respondent engaged in racial discrimination against Petitioner, 

or any of Respondent's employees.  No evidence was adduced that 

would prove that Respondent was aware that Petitioner had filed 

a discrimination complaint.  Because Respondent was unaware of 

the discrimination complaint, Respondent could not have engaged 

in retaliation against Petitioner. 

CONCLUSIONS OF LAW 

 12.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  § 120.57(1), Fla. Stat.   
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 13.  Respondent is subject to the Florida Civil Rights Act 

because it is located in Florida and employs more than 15 

people.  § 760.02(7), Fla. Stat. 

 14.  In order to prevail, Petitioner must prove retaliation 

by a preponderance of the evidence.  § 120.57(1)(j), Fla. Stat. 

15.  It is an unlawful employment practice to discriminate 

against any person because the person opposed an unlawful 

employment practice or filed a charge alleging an unlawful 

employment practice.  § 760.10(7), Fla. Stat.   

16.  Section 760.10(7), Florida Statutes, is identical to 

the language found at 42 U.S.C. Section 2000e-3(a), with the 

exception that the paragraph begins, "It is" in the Florida 

version and begins, "It shall be" in the Federal version.  The 

difference in the first few words has no effect on the meaning 

of the statutes. 

17.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. Sections 2000e, et seq.  Cases interpreting Title VII 

are, therefore, applicable to Chapter 760, Florida Statutes.  

School Board of Leon County v. Hargis, 400 So. 2d 103 (Fla. 1st 

DCA 1981). 

18.  To prove a prima facie case of retaliation, Petitioner 

must demonstrate the following:  (a) he engaged in a statutorily 

protected expression; (b) he suffered an adverse employment 
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action such as demotion or assignment to a position with less 

responsibility; and (c) the adverse employment action was 

causally related to the protected activity.  Little v. United 

Technologies, 103 F. 3d 956, 959 (11th Cir. 1997) and  Harper v. 

Blockbuster Entertainment Corp., 139 F.3d 1385, 1388 (11th Cir. 

1998).   

19.  For purposes of a Title VII retaliation claim, 

plaintiff engages in "statutorily protected activity" when he or 

she protests an employer's conduct, even if the conduct is 

actually lawful, so long as he or she demonstrates a good faith, 

reasonable belief that the employer was engaged in unlawful 

employment practices.  See Harper v. Blockbuster Entertainment 

Corp., 139 F.3d 1385, 1388 (11th Cir. 1998). 

 20.  Retaliation is a separate offense from discrimination 

under Title VII.  An employee need not prove an underlying claim 

of discrimination for a retaliation claim to succeed.  Sullivan 

v. National RR Passenger Corp., 170 F. 3d 1056 (11th Cir. 1999). 

21.  When Petitioner made his complaint to the Escambia-

Pensacola Human Relations Commission, on October 11, 2002, he 

was engaged in a statutorily protected expression.   

22.  Only events which occurred after the October 11, 2002, 

complaint are relevant to the question of whether Petitioner 

suffered an adverse employment action.  Therefore, whether or 
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not Petitioner should have been paid for his September 2002 

vacation is irrelevant to the outcome of this case. 

23.  The event about which Petitioner asserted to be 

retaliation was the alleged failure of Respondent to re-hire him 

in June 2003.  Petitioner's claim that he would have taken his 

old position as blooming onion cook, when he returned to work, 

is directly contrary to Nicholas Loizos's testimony that 

Petitioner refused that position and wished instead to become a 

"take away" person.  That Petitioner had long contemplated an 

upgrade in employment status is reflected in the complaint of 

October 11, 2002, wherein he suggested that he should be trained 

so that he could get a promotion.  Upon the evidence, taken as a 

whole, Petitioner failed to prove that Respondent failed to 

offer him his former position.  Thus, no adverse employment 

action occurred. 

24.  Moreover, no evidence at all was adduced that would 

demonstrate that Respondent was aware that Petitioner had filed 

a complaint with the Escambia-Pensacola Human Relations 

Commission.  It is in the nature of retaliation that there first 

be a precipitating event.  Such a precipitating event is not 

present in this case.  As noted in paragraph 18 above, an 

adverse employment action must be causally related to the  
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protected activity.  Therefore, even if it could be found that 

Petitioner was the victim of an adverse employment action, it 

was not causally related to the protected activity.  

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,  

it is,  

 RECOMMENDED that the Petition be dismissed. 

 DONE AND ENTERED this 16th day of March, 2005, in 

Tallahassee, Leon County, Florida.   

 

S 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of March, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
D'Angelo A. Sullivan 
1006 West Hayes Street 
Pensacola, Florida  32501 
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Maria A. Santoro, Esquire 
George, Hartz, Lundeen, Fulmer,  
  Johnstone, King & Stevens 
863 East Park Avenue 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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