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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
HENRY L. ROBERTS, 
 
     Petitioner, 
 
vs. 
 
ARGENBRIGHT SECURITY, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-4711 

   
RECOMMENDED ORDER AFTER REMAND 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge, 

Daniel M. Kilbride, conducted a formal hearing on April 22, 

2004, in Orlando, Florida.  Following transmittal of the 

Recommended Order on June 25, 2004, to the Florida Commission on 

Human Relations (FCHR) and the filing of exceptions, the FCHR 

issued an Order Remanding Petition for Relief from an Unlawful 

Employment Practice dated November 4, 2004, directing this 

Administrative Law Judge to consider Petitioner’s Proposed 

Recommended Order and, upon review, issue a new Recommended 

Order. 

APPEARANCES 
 
 For Petitioner:  Wayne Johnson, Esquire 
      DeCiccio, Johnson, Herzfeld & Rubin 
      652 West Morse Boulevard 
      Winter Park, Florida  32789 
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 For Respondent:  John S. Snelling, Esquire 
      James P. Ferguson, Jr., Esquire 
      Duane Morris, LLP 
      1180 West Peachtree Street, Suite 700 
      Atlanta, Georgia  30309 
 

STATEMENT OF THE ISSUES 
 

 Whether Respondent unlawfully terminated the employment of 

Petitioner on July 31, 2000, because of his race and/or age in 

violation of the Florida Civil Rights Act of 1992, Subsection 

760.10(1), Florida Statutes (2000).  

PRELIMINARY STATEMENT 
 

 On June 11, 2001, Petitioner, Henry L. Roberts, commenced 

these proceedings by filing a Charge of Discrimination against 

Respondent, Argenbright Security, Inc., with the FCHR.  After 

conducting an investigation, the FCHR issued a Notice of 

Determination dated September 23, 2003, in which it found "no 

reasonable cause" to support Petitioner's allegations of 

discrimination.  On or about October 28, 2003, Petitioner timely 

filed a Petition for Relief and requested that this matter be 

referred to the Division of Administrative Hearings (DOAH) for a 

formal hearing.  This matter was referred to DOAH on December 1, 

2003, and discovery ensued. 

 Following pre-hearing discovery, a formal administrative 

hearing was held on April 22, 2004, before the undersigned 

Administrative Law Judge.  At the final hearing, Petitioner 

testified on his own behalf and offered 19 exhibits, which were 



 3

accepted into evidence.  Petitioner's Exhibit 4 was admitted 

into evidence subject to hearsay objection.  Petitioner's 

Exhibit 4 is determined to be hearsay.  Respondent offered the 

deposition testimony of Petitioner's supervisor, Jerry 

Buckwalter (Buckwalter), and a total of 14 exhibits 

were accepted into evidence.  Respondent's Exhibits 9, 13, 

and 14 were admitted into evidence subject to a hearsay 

objection.  Respondent's Exhibit 9 is admissible for the limited 

purpose that Petitioner's supervisor received a complaint in 

regard to Petitioner's handling of the account.  Petitioner's 

objection to Respondent's Exhibits 13 and 14 is overruled.  The 

parties requested that proposed findings of fact and conclusions 

of law be submitted 20 days after the filing of the transcript.  

Said request was granted.  A Transcript of the final hearing was 

prepared and filed with DOAH on May 7, 2004.  Petitioner filed 

his Proposed Recommended Order on May 27, 2004, and Respondent 

filed its Proposed Recommended Order on May 27, 2004, as well. 

 On June 25, 2004, a Recommended Order was transmitted to 

FCHR.  Both Petitioner and Respondent filed exceptions.  On 

November 4, 2004, the FCHR issued an Order Remanding Petition.  

Following the issuance of the above Order, the undersigned 

issued an Order Reopening File dated November 15, 2004.  On 

November 12, 2000, Petitioner filed a Motion for 

Disqualification/Recusal and Respondent filed a response 
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thereto.  The undersigned Administrative Law Judge issued an 

Order Denying Petitioner’s motion on November 18, 2004.  

Following the reopening of this case file, the undersigned 

reviewed the entire file in this matter and Petitioner’s and 

Respondent’s previously-filed Proposed Recommended Orders.  

Careful consideration has been given to each party’s proposal. 

FINDINGS OF FACT 
 

 1.  Respondent, Argenbright Security, Inc., now known as 

Cognisa Security, Inc., is an Atlanta, Georgia-based corporation 

that provides commercial security services to customers on a 

nationwide basis.  Respondent employs security officers who are 

placed on assignments at customers' premises.  Relevant to this 

action, Respondent maintains an office in Orlando, Florida, to 

support its commercial security services in Central Florida. 

 2.  Respondent is an employer as defined by the Florida 

Civil Rights Act of 1992 (FCRA). 

 3.  Petitioner was employed with Respondent from May 1998 

to July 31, 2000.  Petitioner is an African-American male, born 

on December 23, 1948, who was 50 years of age upon hiring and 

52 years of age upon his discharge from Respondent's employ.  

During his employment with Respondent, Petitioner was provided 

with Respondent's employment policies, including the equal 

employment opportunity policy which prohibits all types of 

unlawful discrimination in the workplace. 
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 4.  Prior to working for Respondent, Petitioner served in 

the United States Army, where he was a sergeant in the military 

police.  Petitioner worked for JC Penny for 13 years in 

operations and personnel and was involved in security with this 

company.  Petitioner was then recruited by General Motors, where 

he served in a minority dealer development program.  Petitioner 

did not become an automobile dealer, however, because this was 

during a period of declining market share for American 

automobile manufacturers.  Petitioner next worked for Burns 

Security, which was owned by Borg-Warner.  Petitioner held the 

position of special projects manager and, later, became vice-

president of Human Resources.  During this tenure with Borg-

Warner, Petitioner was a district manager and a general manager.  

Petitioner’s job functions with Borg-Warner as a district 

manager were similar to those he did with Respondent, including 

client relations.  In addition, Petitioner had a similar 

coverage area which was from Jacksonville to Orlando. 

 5.  Petitioner had 23 years of experience in the security 

field before beginning work for Respondent.  Petitioner held 

management positions with the prior employers and had never been 

terminated before beginning work with Respondent. 

6.  Throughout his employment with Respondent, Petitioner 

worked as a district manager and was supervised by Buckwalter, 
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who was Respondent's vice president and general manager of the 

Southeast region. 

 7.  After a series of interviews, Buckwalter made the 

decision to hire Petitioner.  He also made the decision to 

discharge him.  Based on a decline in business and a lack of 

work, Buckwalter himself was discharged by Respondent in 

January 2002. 

 8.  Petitioner's job duties as a district manager included 

supervising Respondent's account managers who managed security 

officer accounts and ensured overall customer satisfaction.  

Petitioner was responsible for supervising the management of 

approximately 60 customer accounts in Orlando, Jacksonville, 

Tampa, and St. Petersburg.  Petitioner supervised a staff of 

approximately 33 employees, excluding Respondent's security 

officers. 

 9.  The list of Respondent's customers in Petitioner's 

region included, but was not limited to, the following entities:  

the City of Orlando, U.S. Airways, Delta Airlines, Northwest 

Airlines, Orange County, C&L Bank, Citrus Center (also known as 

Tricony Management), Florida Power Corporation, Solivita (also 

known as Avitar), and Ocwen. 

 10. Following his hire, Petitioner developed a plan for 

improving profitability.  The first step involved mentoring his 

staff and improving the quality of service provided the clients.  
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After that, Petitioner would then seek rate increases from the 

client.  Petitioner was successful in increasing profitability. 

 11. Petitioner had a performance review on June 11, 1999, 

with Jerry Buckwalter.  The performance evaluation is a four-

page document.  On the evaluation, Petitioner is noted to be 

doing an excellent job in operational delivery of service, 

education of staff, and training ability.  Petitioner received a 

3.5 percent raise following the evaluation.  The evaluation 

contains a June 12, 1999, note from Jerry Buckwalter.  The note 

states that Petitioner acknowledged his shortcomings on the job.  

The note was not made in Petitioner’s presence and Petitioner 

disputed the substance of the note. 

 12. This was the only written performance review 

Petitioner received while employed by Respondent. 

 13. Respondent alleges that Petitioner's performance 

deteriorated during the last six months of his employment, and 

as a result, Petitioner was discharged on July 31, 2000.  

Buckwalter testified that he made the decision to terminate 

Petitioner's employment based on his receipt of numerous 

customer complaints regarding Petitioner's management of 

accounts and failure to resolve problems, numerous complaints 

from Petitioner's subordinates regarding Petitioner's management 

style and lack of guidance, and Petitioner's failure to properly 

perform his administrative duties.  Buckwalter received eight to 
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ten complaints from Respondent's customers about Petitioner's 

management of their accounts.  Several of Respondent's customers 

repeatedly complained about Petitioner's management skills. 

 14. Buckwalter received complaints from Respondent's 

customers regarding Petitioner's lack of attentiveness towards 

their accounts, failure to conduct client meetings, and 

inability and unwillingness to resolve client problems.  When 

Buckwalter discussed the customer complaints with Petitioner, 

Petitioner sometimes acknowledged the seriousness of the 

concerns and sometimes became defensive and dismissed the 

complaints as unreasonable client demands.  Two of Respondent's 

customers, Tricony Management and C&L Bank, specifically 

demanded that Petitioner be removed from the management of their 

accounts based on his lack of service and "cavalier" attitude 

toward their requests. 

 15. Linda Mansfield, who was the client contact at Tricony 

Management, sent an e-mail complaint to Respondent's business 

development manager, Warren Bovich, in regard to Petitioner and 

Robert Stevenson on February 8, 2000.  Tricony Management did 

not cancel its account with Respondent.  However, they insisted 

that Robert Stevenson and Petitioner be removed from the 

account. 

 16. Petitioner admitted that the following customers 

complained regarding his servicing of or management of their 
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accounts:  Ocwen, Citrus Center/Tricony Management, City of 

Orlando, Avitar/Solivita, C&L Bank, and Florida Power 

Corporation.  Petitioner disagreed with the substance of those 

complaints and described them as ordinary client issues that he 

discussed with Buckwalter.  Petitioner also admitted that he had 

a personality conflict with a Citrus Center employee.  Regarding 

the City of Orlando account under Petitioner's supervision, 

Petitioner admitted that employee turnover was a problem, that 

the account was not meeting the budgeted goals, and that 

Respondent's employees routinely missed their scheduled work 

shifts.  Petitioner further admitted that Avitar/Solivita was 

upset with him about his unauthorized recruiting efforts.  

However, Petitioner demonstrated that many other clients highly 

rated the service provided in his district. 

 17. In addition to the customer complaints, Buckwalter 

received approximately 30 to 35 complaints from Petitioner's 

subordinates regarding Petitioner's management style.  

Petitioner's subordinates complained that Petitioner was not 

concerned with their career development, failed to provide them 

with timely performance evaluations, failed to conduct staff 

meetings on a routine basis, failed to attend staff meetings 

which he had scheduled, did not provide proper support and 

mentoring for customer accounts, and was generally unavailable 

to them based on his lack of time in the office. 
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 18. Petitioner admitted that a subordinate complained to 

Buckwalter regarding Petitioner's failure to provide him with a 

performance evaluation in a timely manner.  Petitioner also 

acknowledged that Buckwalter received a complaint from 

Respondent's employee regarding his failure to properly process 

administrative paperwork.  Petitioner admitted that he does not 

know whether Buckwalter received additional complaints from his 

subordinates regarding his management.  Accordingly, 

Buckwalter's testimony that he received 30 to 35 complaints from 

Petitioner's subordinates regarding Petitioner's management is 

credible. 

 19. Buckwalter's decision to discharge Petitioner was also 

based, in part, on Petitioner's failure to properly process 

administrative paperwork.  Buckwalter informed Petitioner, in 

writing, that his neglect of his administrative duties was 

unacceptable.  Buckwalter also determined that on several 

occasions, Petitioner provided misleading information about his 

whereabouts by falsely reporting that he was out of the office 

conducting client appointments. 

 20. In addition to Petitioner, Buckwalter supervised 

several other district managers, including Blake Beach (Beach) 

and Scott Poe (Poe)--both of whom were formerly employed as 

district managers in South Florida. 
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 21. While serving as Beach's supervisor, Buckwalter 

received a single complaint from Respondent's customer, United 

Airlines (United), regarding Beach's sending an inappropriate 

e-mail.  United's complaint did not concern Beach's servicing or 

management of United's account.  Other than United's single 

complaint, none of Respondent's other customers submitted 

complaints regarding Beach.  Based on United's complaint 

regarding Beach's inappropriate e-mail, Respondent transferred 

Beach from South Florida to the Baltimore/Washington, D.C., 

area. 

 22. While serving as Poe's supervisor, Buckwalter received 

complaints from two of Respondent's customers (in the South 

Florida region) regarding Poe's management of their accounts.  

Because Poe had been successful with other accounts, Buckwalter 

believed that the two complaints might have been based on a 

personality conflict.  Buckwalter decided to transfer Poe from 

the district manager position in South Florida to the district 

manager position in Central Florida.  Buckwalter never received 

complaints from Poe's subordinates regarding Poe's management or 

supervision.  After Poe became the district manager in Central 

Florida, Respondent received additional complaints from several 

customers regarding Poe's handling of their accounts.  Based on 

these complaints, Buckwalter made the decision to terminate 

Poe's employment with Respondent. 
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 23. Buckwalter made the decision to discharge Poe and 

Petitioner based on a similar number of complaints received from 

customers in their respective regions; but unlike Poe, 

Petitioner was discharged for additional reasons:  the numerous 

complaints from his subordinates and the neglect of his 

administrative duties. 

 24. Robert Matecki, who was 55 years old when he was 

hired, replaced Petitioner as Respondent's district manager in 

Orlando. 

 25. Petitioner does not allege that Respondent 

discriminated against him at any time prior to Petitioner's 

termination on July 31, 2000.  Petitioner does not contend that 

Buckwalter (the decision-maker in this case) ever made any 

discriminatory comments to him.  Petitioner admits that he does 

not know what factors Respondent considered in making the 

decision to terminate his employment. 

 26. Buckwalter testified that he did not consider 

Petitioner's age and race in making the decision to discharge 

Petitioner.  Instead, he based the decision on customer and 

subordinate complaints about Petitioner's management style and 

Petitioner's failure to perform his administrative duties. 

 27. Because Petitioner admits that he does not know upon 

what factors Buckwalter based his decision, Buckwalter's 

testimony is undisputed.  Petitioner bases his allegations on 
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his own personal beliefs about his performance and his 

disagreement with the substance of the complaints made by 

Respondent's customers and his subordinates. 

 28. Upon his termination, Buckwalter did not attempt to 

provide out-placement services for Petitioner.  Petitioner was 

unemployed for a period of time following his termination.  

Petitioner offered into evidence a document regarding his 

calculations on back pay.  Petitioner deducted out any sums 

received for unemployment compensation and monies received for 

subsequent employment.  Petitioner also entered into evidence 

job search documentation regarding his attempt to find 

employment. 

CONCLUSIONS OF LAW 
 

 29. The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2004). 

 30. The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes (2000), incorporates 

and adopts the legal principles and precedents established in 

the federal anti-discrimination laws specifically set forth 

under Title VII of the Civil Rights Act of 1964 (the Act), as 

amended, 42 U.S.C. Section 2000e, et seq.  The Florida law 

prohibiting unlawful employment practices is found in Section 
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760.10, Florida Statutes (2000).  This section prohibits 

discrimination against any individual with respect to 

compensation, terms, conditions, or privileges of employment 

because of such individual's race, color, religion, sex, 

national origin, age, handicap or marital status.  See 

§ 760.10(1)(a), Fla. Stat. (2000).  The FCHR and Florida courts 

interpreting the provisions of FCRA have determined that federal 

discrimination laws should be used as guidance when construing 

provisions of the Act.  See Brand v. Florida Power Corp., 

633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 

1991). 

 31. Petitioner has the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

See Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 

1989).  Only blatant remarks, whose intent could be nothing 

other than to discriminate, constitute direct evidence of 

discrimination.  Id. at 582; see also Early v. Champion 

International Corp., 907 F.2d 1077, 1081 (11th Cir. 1990). 

 32. In the instant action, Petitioner has failed to offer 

any direct evidence of discrimination on the part of 

Respondent's supervisors.  Petitioner admits that his 
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supervisor, Buckwalter, never made any discriminatory comments 

to him.  In support of his age discrimination claim, Petitioner 

relies solely on a letter from Lee Larkin, one of Petitioner's 

former co-workers and who had no supervisory authority over 

Petitioner, to the FCHR as direct evidence.  According to 

Larkin's unsworn letter, Buckwalter allegedly made two age-

biased comments about Petitioner. 

 33. Larkin's letter is pure hearsay evidence, not direct 

evidence, which is insufficient to establish Petitioner's age 

discrimination claim.  Petitioner did not produce Larkin as a 

witness at the final hearing to authenticate his letter.  

Moreover, Petitioner has not offered Larkin's letter to 

"supplement or explain other evidence" of alleged 

discrimination.  In fact, Petitioner failed to offer any 

testimony whatsoever regarding Larkin's letter at the final 

hearing.  He simply offered the letter at the outset and never 

mentioned it again.  The letter was never authenticated, and no 

foundation was set for its admission.  On the other hand, 

Buckwalter specifically denies making the purported comments.  

"Hearsay evidence . . . may be used to supplement or explain 

other evidence, but shall not be sufficient in itself to support 

a finding unless the evidence falls within an exception to the 

hearsay rule. . . ."  § 120.57(1)(c), Fla. Stat. (2003).  

Department of Environmental Protection v. Department of 
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Management Services, Division of Administrative Hearings, 667 

So. 2d 369, 370 (Fla. 1st DCA 1995).  Contrary to Petitioner's 

assertion, the law is clear that "courts cannot base direct-

evidence analysis on hearsay testimony."  Williams v. Housing 

Authority of City of Sanford, Florida, 709 F. Supp. 1554, 1562 

(M.D. Fla. 1988) (refusing to classify unsworn hearsay statement 

as direct evidence.)  See also State v. Kleinfield, 587 So. 2d 

592, 593 (Fla. 4th DCA 1991) (such statements do not have an 

"indicia of reliability.)  Based on the absence of any such 

evidence, Petitioner cannot prove his claims of discrimination 

by the use of direct evidence. 

 34. Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973); and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981); and again in the case 

of St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).  The 

FCHR has adopted this evidentiary model.  See Kilpatrick v. 

Howard Johnson Co., 7 F.A.L.R. 5468, 5475 (FCHR 1985).  

McDonnell Douglas places upon a petitioner the initial burden of 

providing a prima facie case of race and age discrimination.  

See Davis v. Humana of Florida, Inc., 15 F.A.L.R. 231 (FCHR 

1992); Laroche v. Department of Labor and Employment Security, 

13 F.A.L.R. 4121 (FCHR 1991).  To establish a prima facie case 



 17

of discriminatory treatment, a petitioner must show that:  

(1) he is a member of a protected class; (2) he was qualified 

for the position held; (3) he was subjected to an adverse 

employment decision; and (4) his former position was filled by a 

person who was not a member of his protected classifications or 

that he was treated less favorably than similarly-situated 

persons outside his protected classes.  See Crapp v. City of 

Miami Beach, 242 F.3d 1017, 1020 (11th Cir. 2001); Coutu v. 

Martin County Board of County Commissioners, 47 F.3d 1068, 1073 

(11th Cir. 1995); Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); 

Samedi v. Miami-Dade County, 134 F. Supp. 2d 1320 (S.D. Fla. 

2001). 

 35. Applying the standards for a prima facie case set 

forth in McDonnell Douglas, Petitioner satisfies the element of 

being a member of two protected classifications under Subsection 

760.10(1)(a), Florida Statutes (2003).  Specifically, he is 

African-American and is above the age of 40.  Petitioner has 

also satisfied the second and third prong of the prima facie 

case, given Petitioner established that he was qualified for the 

district manager position which he held and that Respondent 

terminated his employment on July 31, 2000. 

 36. As for the fourth prong of the prima facie case, 

Petitioner must show that he was treated less favorably than 

other employees who were "similarly situated" in all relevant 



 18

respects.  See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 

1997).  To make such a determination, consideration must be 

given to "whether the employees are involved in or accused of 

the same or similar conduct and are disciplined in different 

ways."  Id.  A claim of discriminatory discipline requires a 

showing that the misconduct for which the petitioner was 

disciplined was "nearly identical" to that engaged in by an 

employee outside the petitioner's protected class and that the 

petitioner was treated in a less favorable manner.  Jones v. 

Winn-Dixie Stores, Inc., 75 F. Supp. 2d 1357, 1364 (S.D. Fla. 

1999). 

 37. At the final hearing, Petitioner claimed that 

Respondent treated two younger, Caucasian employees (Beach and 

Poe--both former district managers) more favorably than he.  

Petitioner, however, has not demonstrated that Beach and Poe are 

proper comparators.  Petitioner was discharged based on 

Buckwalter's receipt of customer complaints regarding 

Petitioner's management of accounts, complaints from 

Petitioner's subordinates regarding Petitioner's management 

style, and Petitioner's failure to properly perform his 

administrative duties.  Buckwalter received eight to ten 

complaints from Respondent's customers about Petitioner's 

management, and two of Respondent's customers demanded that 

Petitioner be removed from the management of their accounts.  In 
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comparison, and as acknowledged by Petitioner and Buckwalter, 

Respondent received only one complaint from Respondent's 

customer regarding Beach.  Specifically, United complained about 

an inappropriate e-mail sent by Beach.  In contrast to the 

complaints Buckwalter received from customers under Petitioner's 

supervision, United's complaint did not concern Beach's 

servicing or management of United's account.  The eight-to-ten 

customer complaints Respondent received about Petitioner (as 

well as the complaints from Petitioner's subordinates) are not 

comparable to the lone complaint about Beach's e-mail.  Because 

of the differences in the number and nature of such complaints, 

Petitioner and Beach cannot be classified as "similarly 

situated" and their "misconduct" was not "identical."  See 

Jones v. Winn-Dixie Store, Inc., supra, at 1364-65 (dismissing 

discrimination claim because the plaintiff failed to demonstrate 

that similarly situated employees received more favorable 

treatment than he); Jones v. Gerwens, 874 F.2d 1534, 1541 (11th 

Cir. 1989) (affirming dismissal of discrimination claim because 

the plaintiff could not prove that employees outside of his 

protected class were treated more favorably.) 

 38.  Similarly, Petitioner cannot show that his 

"misconduct" (in the form of customer and subordinate complaints 

and neglect of his administrative duties) was similar to Poe's 

"misconduct."  While serving as Poe's supervisor, Buckwalter 
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initially received complaints from two of Respondent's customers 

regarding Poe's management of their accounts.  Based on these 

complaints, Respondent decided to transfer Poe from the district 

manager position in South Florida to the district manager 

position in Central Florida.  Notably, Buckwalter never received 

complaints from Poe's subordinates regarding Poe's management or 

supervision.  After Poe became the district manager in Central 

Florida, Respondent received complaints from several more 

customers regarding Poe's handling of their accounts.  Based on 

these complaints, Buckwalter made the decision to terminate 

Poe's employment with Respondent.  Buckwalter made the decisions 

to discharge Poe and Petitioner based on a similar number of 

complaints received from customers in their respective regions.  

However, Poe did not have the subordinate complaints or 

administrative failures that Petitioner had.  Thus, the record 

evidence reflects that when customer complaints accumulated, 

Buckwalter treated Poe and Petitioner in an identical manner.  

If anything, Petitioner was allowed to accumulate many more 

overall complaints than Poe before he was discharged.  Given 

these facts, Petitioner cannot demonstrate that Poe was a 

"similarly situated" individual who received more favorable 

treatment.  Consequently, Petitioner has failed to satisfy the 

fourth prong of his prima facie case, and his discrimination 

claims fail as a matter of law.  See Jones v. Winn-Dixie Stores, 
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Inc., supra, at 1364-65 (dismissing discrimination claim because 

the plaintiff failed to satisfy "similarly situated" prong of 

prima facie case. 

 39. As noted above, the Eleventh Circuit Court of Appeals 

has also applied a modified standard whereby a petitioner 

establishes the fourth prima facie prong by proving that "he was 

replaced by a person outside the protected class."  Coutu, 

supra, at 1073.  Applying this standard, Petitioner cannot 

establish a prima facie case for his age discrimination claim 

because he was replaced by a person within his protected class.  

Specifically, Matecki, who was 55 years old when he was hired, 

replaced Petitioner as Respondent's district manager in Orlando.  

Thus, Petitioner cannot establish the fourth element of his 

prima facie case for his age discrimination claim.  See Hawkins 

v. Ceco Corp., 883 F.2d 977, 983-84 (11th Cir. 1989) (holding 

that the plaintiff failed to establish a prima facie case 

because he was replaced by a member of his own protected class.) 

 40. As to his claim of race discrimination, Petitioner has 

succeeded in proving each of the elements necessary to establish 

a prima facie case.  Respondent must then articulate some 

legitimate, non-discriminatory reason for the challenged 

employment decision.  Respondent has done so.  Respondent's 

employer is required only to "produce admissible evidence which 

would allow the trier of fact rationally to conclude that the 
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employment decision had not been motivated by discriminatory 

animus."  Texas Department of Community Affairs, supra, at 257.  

Respondent need not persuade the trier of fact that it was 

actually motivated by the proffered reasons, but must merely set 

forth, through the introduction of admissible evidence, the 

reasons for those actions.  See Texas Department of Community 

Affairs, supra, at 254-255; see also Pashoian v. GTE 

Directories, 208 F. Supp. 2d 1293, 1308-09 (M.D. Fla. 2002) 

(noting that the employer bears a burden of production, but not 

a burden of persuasion and need only provide a specific 

legitimate reason which would support a finding that 

discrimination was not the cause of the employment decision.)  

This burden is characterized as "exceedingly light."  Perryman 

v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th Cir. 

1983). 

 41. The next burden is that of Respondent to articulate 

some legitimate, non-discriminatory reasons for the adverse 

employment action that it took.  The record evidence indicates 

that Buckwalter made the decision to terminate Petitioner's 

employment based on his receipt of customer complaints regarding 

Petitioner's management of accounts, complaints from 

Petitioner's subordinates regarding Petitioner's management 

style, and Petitioner's failure to properly perform his 

administrative duties.  Buckwalter believed that Petitioner 
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displayed unacceptable leadership qualities and maintained poor 

relationships with his customers and staff.  Based on 

Buckwalter's undisputed testimony, Respondent has more than 

satisfied its requirement of articulating a legitimate, non-

discriminatory reason for its actions.  See LeBlanc v. The TJX 

Cos., Inc., 214 F. Supp. 2d 1319, 1328 (S.D. Fla. 2002) 

(defendant-employer's discharge of plaintiff based, in part, on 

receipt of customer complaints about plaintiff constituted 

legitimate, non-discriminatory reason for adverse action). 

 42. Once the respondent articulates a legitimate reason 

for the action taken, the evidentiary burden shifts back to the 

petitioner who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  Texas Department of Community Affairs, supra, at 

255-256.  The Supreme Court has emphasized the ultimate burden 

of persuading the trier of fact that the respondent 

intentionally discriminated against the petitioner, remains at 

all times with the petitioner.  See Texas Department of 

Community Affairs, supra, at 253.  Importantly, even when the 

non-discriminatory reasons articulated by a respondent have been 

demonstrated by the petitioner to be false, the petitioner must 

still prove that the adverse action truly was based upon 

unlawful discrimination.  See St. Mary's Honor Center, supra, 

at 518-519. 
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 43. In the instant matter, because Respondent has 

articulated legitimate, non-discriminatory reasons to support 

the termination of Petitioner's employment, Petitioner retains 

the burden of persuasion and must prove by a preponderance of 

the evidence that the legitimate reasons offered by Respondent 

were not its true reasons but, rather, were a pretext for 

intentional discrimination.  See Texas Department of Community 

Affairs, supra, at 253.  Petitioner has not produced any 

evidence to show that Respondent's legitimate reasons for his 

termination are actually a pretext for discrimination.  To the 

extent Petitioner argues that the letter submitted by Larkin to 

the FCHR constitutes evidence of pretext (in support of his age 

discrimination claim), such an argument fails for several 

reasons.  First, Larkin's purported letter is not a sworn 

statement but, instead, is a letter that has not been 

authenticated.  At the final hearing, Petitioner did not produce 

Larkin (or any other witness) to authenticate the letter.  

Second, the letter constitutes hearsay evidence which is 

insufficient to establish pretext under the Florida 

Administrative Code "hearsay evidence . . . shall not be 

sufficient in itself to support a finding of fact unless the 

evidence falls within an exception to the hearsay rule. . . ."  

Fla. Admin. Code R. 28-106.213.  Petitioner cannot and has not 

contended that the letter falls within an exception to the 
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hearsay rule.  Moreover, Petitioner has not offered Larkin's 

letter to "supplement or explain other evidence" of alleged 

discrimination.  Indeed, at the final hearing, Petitioner failed 

to offer any testimony regarding Larkin's letter.  In contrast, 

Buckwalter specifically denies making the purported comments to 

Larkin.  Given these facts, any attempt by Petitioner "to 

support a finding" of discrimination based solely on Larkin's 

letter is impermissible.  See Fla. Admin. Code R. 28-106.213. 

 44. To the extent Petitioner attempts to prove 

discrimination by presenting evidence that he (personally) 

thought he was a good employee, Petitioner's own evaluation of 

his abilities is not sufficient to rebut the articulated reasons 

for Respondent's employment decision.  The law is clear that 

"[t]he inquiry into pretext centers upon the employer's beliefs, 

and not the employee's own perception of his performance."  

LeBlanc, supra, at 1331 (dismissing discrimination claim because 

plaintiff failed to prove pretext); Vickers, supra, at 1381 

(dismissing discrimination claim and noting that the employee's 

perception of himself is not relevant; it is the perception of 

the decision-maker that is relevant); Webb v. R & B Holding Co., 

Inc., 992 F. Supp. 1382, 1387 (S.D. Fla. 1998) ("The fact that 

an employee disagrees with an employer's evaluation of him does 

not prove pretext.") 
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 45. In addition, Petitioner admits that numerous customers 

of Respondent, including Ocwen, Citrus Center/Tricony 

Management, City of Orlando, Avitar/Solivita, C&L Bank and 

Florida Power Corporation complained regarding his servicing or 

management of their accounts.  Petitioner also admits that a 

subordinate complained to Buckwalter regarding his failure to 

provide the subordinate with a timely performance evaluation and 

that Buckwalter received a complaint from an employee of 

Respondent's regarding Petitioner's failure to properly process 

administrative paperwork.  It is, thus, undisputed that 

Respondent received complaints from customers and Petitioner's 

subordinates regarding Petitioner's management.  Petitioner 

offers only his various explanations for the problems complained 

about and his disagreement with the substance of those 

complaints.  He never disputes that Respondent received the 

complaints or that Respondent based its decision on those 

complaints. 

 46. Petitioner further admits that he does not know what 

factors Respondent considered in making the decision to 

terminate his employment.  Therefore, any additional argument 

Petitioner could make regarding pretext would be based solely on 

his speculation.  Fatal to his claims, however, Petitioner 

cannot satisfy his burden of persuasion simply by making 

conclusory allegations of discrimination or basing them upon his 
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subjective belief as to unlawful discrimination.  See Elrod v. 

Sears, Roebuck & Co., 939 F.2d 1466, 1471 (11th Cir. 1991) 

(holding that "[c]onclusory allegations of discrimination, 

without more, are not sufficient to raise an inference of 

pretext or intentional discrimination where [the defendant-

employer] has offered . . . extensive evidence of legitimate, 

non-discriminatory reasons for its action").  Further in the 

absence of evidence of intent to discriminate, courts have 

repeatedly recognized that it is not their role to second guess 

or scrutinize an employer's legitimate business decisions.  See 

Lee v. GTE Fla., Inc., 226 F.3d 1249, 1253 (11th Cir. 2000); 

Elrod, supra, at 1470 (noting that courts "do not sit as a 

super-personnel department that re-examines an entity's business 

decisions").  Courts and administrative agencies are "not in the 

business of adjudging whether employment decisions are prudent 

or fair."  Pashoian, supra, at 1309; Chapman v. AI Transport, 

229 F.3d 1012, 1031 (11th Cir. 2000).  Instead, courts are to be 

concerned only with the question whether discriminatory animus 

motivated a challenged employment decision.  Damon v. Fleming 

Supermarkets of Florida, Inc., 196 F.3d 1354, 1361 (11th Cir. 

1999). 

 47. The undisputed facts also show that Respondent had a 

good faith belief that Petitioner's performance was unacceptable 

and warranted termination.  See E.E.O.C. v. Total System 
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Services, Inc., 221 F.3d 1171, 1176 (11th Cir. 2000) (in an 

employment context, a decision-maker's good faith belief is the 

relevant inquiry); Damon, supra, at 1363 n. 3 (holding that an 

employee cannot be held liable for discharging an employee 

"under the mistaken but honest impression that the employee 

violated a work rule.") 

 48. Therefore, Petitioner is left to argue that Respondent 

was wrong when it concluded that his performance was deficient.  

It is well-settled, however, that even if an employer wrongly 

believes that an employee's performance was unacceptable, acting 

upon that belief does not give rise to a discriminatory motive.  

See Jones v. Gerwens, 874 F.2d at 1540 (11th Cir. 1989) ("[t]he 

law is clear that, even if a Title VII claimant did not in fact 

commit the violation with which he is charged, an employer 

successfully rebuts any prima facie case of disparate treatment 

by showing that it honestly believed the employee committed the 

violation.")  Following this legal authority, Respondent was 

entitled to conclude that Petitioner's unacceptable handling of 

customers' and subordinates' needs and concerns (as well as 

neglect of his administrative duties) was ground for termination 

of employment, as long as this practice is enforced in a 

non-discriminatory manner.   

 49. Even if Petitioner could cast doubt on the reasons for 

his discharge, his claim fails because he has offered no proof 



 29

that his race and/or his age were the reasons for his discharge.  

See Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 

146-47 (2000) (noting that a plaintiff must do more than simply 

prove that the employer's proffered reason for discharge is 

false by presenting evidence of intentional discrimination.)  It 

is well-settled that "[t]he employer may fire an employee for a 

good reason, a bad reason, a reason based on erroneous facts, or 

no reason at all, as long as its action is not for a 

discriminatory reason."  Kossow v. St. Thomas University, Inc., 

42 F. Supp. 2d 1312, 1317 (S.D. Fla. 1999).  Petitioner's 

assertions that Respondent discriminated against him reflect 

merely a strained attempt to second-guess Respondent's decision 

about managing Petitioner and its business--a result not 

permitted by law.  See Elrod, supra, at 1470. 

 50. Also, because Petitioner was hired and fired by the 

same individual (Buckwalter), Petitioner cannot demonstrate that 

his race and age were factors in Respondent's decision to 

discharge him.  See also Williams v. Vitro Services Corp., 144 

F.3d 1438, 1443 (11th Cir. 1998) (noting where the hirer and the 

firer are the same individual a "permissible inference" arises 

that discrimination was not a determining factor for the adverse 

action taken by the employer); and Kossow, supra, at 1316.  

Petitioner's allegations are further belied by the fact that 

Petitioner has failed to demonstrate that any "similarly 
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situated" individuals received more favorable treatment than he.  

Beach and Petitioner were not "similarly situated."  Similarly, 

Petitioner and Poe were not "similarly situated," as Respondent 

never received any complaints from Poe's subordinates regarding 

Poe's management.  Upon receipt of complaints from several 

customers regarding Poe's handling of their accounts, Respondent 

terminated Poe's employment also.  Thus, the record evidence 

reflects that when customer complaints mounted, Respondent 

treated Poe and Petitioner exactly the same by discharging them.  

See Jones v. Gerwens, supra, at 1541 (affirming dismissal of 

discrimination claim because the plaintiff could not prove that 

employees outside of his protected class were treated more 

favorably.)  Based on Respondent even-handed discipline of its 

employees, it is wholly immaterial that Petitioner may have felt 

that he was discriminated against.  See Webb, supra, at 1388 

(noting that a plaintiff's subjective beliefs are "wholly 

insufficient evidence to establish a claim of discrimination as 

a matter of law.") 

 51. Petitioner has failed to show that the adverse 

employment action taken against him was done in a discriminatory 

manner.  Respondent's employment policies clearly prohibit 

discrimination against all employees based on race or age and 

guarantee equal employment opportunities to all employees.  As 

such, Petitioner failed to raise any credible evidence to 
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support his claim that any actions by Respondent were 

pretextual. 

 52. Petitioner has failed to show that Respondent's 

termination of his employment was done in a discriminatory 

manner, and thus, Petitioner's discrimination claims under 

Subsection 760.10(1), Florida Statutes (2000), fail as a matter 

of law. 

RECOMMENDATION 
 

 Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is hereby: 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order which denies Petitioner's Petition for 

Relief and dismisses his complaint with prejudice. 

DONE AND ENTERED this 21st day of December, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 21st day of December, 2004. 
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Florida Commission on Human Relations 
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Wayne Johnson, Esquire 
DeCiccio, Johnson, Herzfeld & Rubin 
652 West Morse Boulevard 
Winter Park, Florida  32789 
 
John S. Snelling, Esquire 
James P. Ferguson, Jr., Esquire 
Duane Morris, LLP 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
NORMAN K. WRIGHT, 
 
     Petitioner, 
 
vs. 
 
UNIVERSAL CITY DEVELOPMENT 
PARTNERS, d/b/a UNIVERSAL 
ORLANDO, 
 
     Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3126 

   
RECOMMENDED ORDER 

     Administrative Law Judge (ALJ) Daniel Manry conducted the 

administrative hearing in this proceeding on behalf of the 

Division of Administrative Hearings (DOAH) on October 27, 2004, 

in Orlando, Florida.   

APPEARANCES 
 

     For Petitioner:  Norman K. Wright, pro se 
                      826 Grand Cayman Court 
                      Orlando, Florida  32835 
 
     For Respondent:  J. Lester Kaney, Esquire 
                      Cobb & Cole 
                      150 Magnolia Avenue 
                      Post Office Box 2491 
                      Daytona Beach, Florida  32115-2491 
 

STATEMENT OF THE ISSUES 

     The issues for determination in this proceeding are whether 

Respondent discriminated against Petitioner on the basis of a 

handicap, within the meaning of Section 760.10, Florida Statutes 
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(2002), and whether the same alleged discrimination violated 

Section 448.045, Florida Statutes (2002).   

PRELIMINARY STATEMENT 

     On August 11, 2003, Petitioner filed a complaint of 

discrimination with the Florida Commission on Human Relations 

(Commission).  On July 23, 2004, the Commission issued a "no 

cause" determination.  Petitioner requested an administrative 

hearing, and the Commission referred the matter to DOAH to 

conduct the hearing. 

     At the hearing, Petitioner testified, called six other 

witnesses, and submitted six exhibits for admission into 

evidence.  Respondent called no witnesses and submitted two 

exhibits for admission into evidence.  The ALJ took direct 

testimony from Petitioner and admitted ALJ exhibit into 

evidence. 

     The identity of the witnesses and exhibits, and any rulings 

regarding each, are reported in the record of the hearing.  The 

one-volume Transcript of the hearing was filed on December 6, 

2004.  The parties timely filed their respective proposed 

recommended orders on December 16, 2004.   

FINDINGS OF FACT 

     1.  Petitioner is a handicapped person.  Petitioner is 

bipolar and has episodes of psychosis and occasional ideations 

of suicide and homicide.  
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     2.  On January 14, 2003, Petitioner returned to work after 

an extended vacation, during which he suffered a psychotic 

episode and was diagnosed with his handicap.  Respondent 

scheduled an in-office hearing, identified in the record as a 

"fit-for-duty hearing," because Respondent was concerned for the 

safety of Petitioner and other employees.  Respondent denied 

Petitioner's request to postpone the hearing for one day to 

allow Petitioner to get back into "the swing of work routine."  

     3.  Petitioner requested 30 days of accrued personal leave.  

Respondent granted the request, and Petitioner was due back on 

the job on February 18, 2003.   

     4.  At the conclusion of the 30-day leave, Respondent 

granted Petitioner's request for medical leave.  The medical 

leave began on February 18, 2003, and Petitioner was scheduled 

to return to work on July 3, 2004. 

     5.  Respondent's policy requires every employee that is on 

medical leave, including Petitioner, to be certified by a 

physician that the employee is fit to return to work, with or 

without reasonable accommodation.  A physician's certification 

is a prerequisite for any employee on medical leave to return to 

his or her job after medical leave. 

     6.  During Petitioner's medical leave, Petitioner sought 

treatment from several physicians.  As of the date of the 

administrative hearing, no doctor had certified Petitioner as 
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fit to return to work because Petitioner consistently refused to 

take medication prescribed for his handicap. 

     7.  After going on medical leave, Petitioner received 

short-term disability benefits and, at the time of the 

administrative hearing, was receiving long-term disability 

benefits.  The long-term benefits were scheduled to expire in 

August 2005.  Petitioner is not contractually entitled to long-

term disability benefits unless Petitioner is unable to perform 

all of the material and substantial duties of his regular 

occupation. 

     8.  When Petitioner's medical leave ended on July 3, 2004, 

Petitioner was not medically certified as fit to return to work.  

Petitioner refused to take medication prescribed for his 

condition and continued to receive long-term disability 

benefits. 

     9.  Respondent refused to accommodate Petitioner any 

further with additional leave.  Respondent terminated 

Petitioner's employment on July 3, 2004. 

CONCLUSIONS OF LAW 

10.  DOAH has no jurisdiction over Petitioner's claim for 

relief under Section 448.045, Florida Statutes (2002).   

§ 448.103, Fla. Stat. (2002).  However, DOAH has jurisdiction 

over the parties and the subject matter of Petitioner's claim 

for relief under Chapter 760, Florida Statutes (2002).   
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§§ 120.569 and 120.57(1), Fla. Stat. (2004).  The parties 

received adequate notice of the administrative hearing. 

11.  Federal discrimination law may be used for guidance in 

evaluating the merits of claims arising under Chapter 760, 

Florida Statutes (2002).  Florida courts construe disability 

discrimination actions under the Florida Civil Rights Act in 

conformity with the Americans with Disabilities Act of 1990 

(ADA), 42 U.S.C. Section 12111(8),  as interpreted by federal 

courts.  Wimberly v. Securities Technology Group, Inc., 866 So. 

2d 146 (Fla. 4th DCA 2004); Tourville v. Securex, Inc., 769 

So. 2d 491 n.1 (Fla. 4th DCA 2000); Greene v. Seminole Electric 

Co-op., Inc., 701 So. 2d 646 (Fla. 5th DCA 1997). 

12.  The general rule describing the burden of proof in 

discrimination cases involving circumstantial evidence was first 

enunciated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-803 (1973).  However, the charge of discrimination in 

McDonnell Douglas involved an alleged violation of Title VII of 

the Civil Rights Act of 1964, 42 U.S.C. Sections 2000e through 

2000e-17, (Title VII), rather than an alleged violation of the 

ADA.  

13.  Unlike Title VII discrimination cases in which race or 

sex are rarely admitted as motives for adverse employment 

actions, employers, including Respondent, generally admit that 

they take adverse employment actions against handicapped persons 
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such as Petitioner solely as a result of the handicap.  Brand v. 

Florida Power Corp., 633 So. 2d 504, 508 (Fla. 1st DCA 1994).  

Although the Title VII criteria utilized by the court in 

McDonnell Douglas are, as a practical matter, inapplicable to 

handicap discrimination cases under the ADA, the shifting burden 

of proof utilized in McDonnell Douglas is applicable to handicap 

discrimination cases such as this proceeding.  Brand, 633 So. 2d 

at 509-510. 

14.  In order for Petitioner to make a prima facie case of 

disability discrimination under the ADA, Petitioner must show by 

a preponderance of the evidence that he is a handicapped person, 

he is a qualified employee, Respondent took an adverse 

employment action against Petitioner solely because of the 

handicap, and Respondent had knowledge of the disability or 

considered Petitioner to be disabled.  Gordon v. E.L. Hamm & 

Associates, 100 F.3d 907, 910 (11th Cir. 1996).  It is 

undisputed that Petitioner is a handicapped person, Respondent 

took adverse employment actions against Petitioner solely 

because of Petitioner's handicap, and Respondent had actual 

knowledge of Petitioner's handicap. 

15.  Petitioner did not show that he was a qualified 

employee.  Petitioner did not show that, at the time of the 

adverse employment actions, Petitioner could perform the 

essential functions of his job, with or without reasonable 
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accommodations, within the meaning of 42 U.S.C. Section 

12112(a).  Compare Wood v. Green, 323 F.3d 1309, 1312 (11th Cir. 

2003) and Cramer v. Florida, 117 F.3d 1258, 1264 (11th Cir. 

1997) (each stating the cited definition of a qualified employee 

under the ADA) with Brand, 633 So. 2d at 510 (defining a 

qualified employee under Title V of the Rehabilitation Act of 

1973, 29 U.S.C. Section 791, to be an individual that is 

qualified for a position "apart from his or her handicap").  

16.  Petitioner was not a qualified employee because there 

was a genuine, substantial risk that Petitioner could injure 

himself or others, and there was no evidence that Respondent 

could modify the job to eliminate the risk.  See Brand, 633 

So. 2d at 509 (citing Chiari v. City of League City, 920 F.2d 

311, 317 (5th Cir. 1991) for the cited factual test of a 

qualified employee).  Petitioner's diagnosis included episodes 

of psychosis and occasional ideations of suicide and homicide.  

The diagnosis created a reasonable basis for Respondent to 

conclude that Petitioner presented a genuine, substantial risk 

of injury to Petitioner or other workers.   

17.  Respondent attempted to verify Petitioner's fitness 

for employment to ensure the safety of Petitioner and other 

employees.  An employer may inquire as to the ability of an 

employee to perform the essential functions of the job, 

including a medical examination of an employee that is job-
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related and consistent with a business necessity.  See 29 C.F.R. 

§ 1630.14(c).   

18.  Petitioner elected to take personal leave followed by 

medical leave.  Petitioner refused to take the medication needed 

to render him fit to perform his job.  No physician would 

certify Petitioner as fit to perform his job in the absence of 

the requisite medication, and Petitioner applied for and 

received long-term disability benefits. 

19.  Petitioner's claim that he is a qualified employee 

presents an apparent contradiction with the claim of total 

disability that Petitioner made in order to receive disability 

benefits.  See Cleveland v. Policy Management Systems 

Corporation, 526 U.S. 795, 805-806, 119 S. Ct. 1597,  

143 L. Ed. 2d 966 (1999)(holding that a claim of total 

disability in an application for Social Security benefits 

presents an "apparent contradiction" with a claim that the 

applicant is a qualified employee under the ADA).  Petitioner 

bears the burden of submitting evidence that explains the 

apparent contradiction.  Cleveland, 526 U.S. at 806.  Petitioner 

did not explain the apparent contradiction.  Rather, Petitioner 

confirmed that he continued to refuse to take his medication and 

continued to receive long-term disability benefits based on an 

admission of total disability. 
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20.  An employee that admits he is totally disabled is not 

a qualified employee.  See Cramer, 117 F.3d at 1264 (holding 

that plaintiffs who admitted disability for purposes of the 

worker's compensation law in Florida were not qualified 

employees, within the meaning of the ADA, who were able to 

perform their job duties with or without accommodation).  At the 

time of the hearing, Petitioner was totally disabled, received 

disability benefits, failed to explain the apparent conflict 

between the receipt of disability benefits and the claim that he 

was a qualified employee, and refused to take the medication 

necessary for medical certification that he was fit to perform 

his job duties. 

21.  Respondent provided reasonable accommodations to 

Petitioner to allow Petitioner to seek medical treatment and 

titrate his medication.  Respondent granted personal and medical 

leave to Petitioner that exceeded 16 months.  Petitioner 

consistently refused to take his medication through the date of 

the administrative hearing. 

22.  Nothing in the term "reasonable accommodation" 

requires Respondent to wait for an indefinite period for an 

accommodation to have its intended effect.  Rather, the term 

must be construed to mean an accommodation that presently, or in 

the immediate future, enables Petitioner to perform the 

essential functions of his job.  Wood, 323 F.3d at 1313-1314.  
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 23.  At the time of the hearing, Petitioner had refused 

medication for over two years.  The concept of reasonable 

accommodation does not require Respondent to wait indefinitely 

until Petitioner titrates his medication.  Nor does the 

definition of a qualified employee require Respondent to 

reinstate Petitioner in his former position at a time that 

Petitioner's diagnosis presents a genuine, significant threat of 

harm to himself or other employees.   

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is  

 RECOMMENDED that the Commission enter a final order finding 

that Respondent did not unlawfully discriminate against 

Petitioner by convening a "fit-for-duty hearing" or by 

subsequently terminating Petitioner's employment. 

DONE AND ENTERED this 21st day of December, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 21st day of December, 2004. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Norman K. Wright 
826 Grand Cayman Court 
Orlando, Florida  32835 
 
J. Lester Kaney, Esquire 
Cobb & Cole 
150 Magnolia Avenue 
Post Office Box 2491 
Daytona Beach, Florida  32115-2491 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 



TBD | 200452 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 48 of 155 

 

 

 

 

 

200452 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Hunt v. TPE Structures of Bay County 

CITATION: 200452 TBD.R 003 

DATE: 12/22/2004 

STATE: FL  

 

CASE NO: 

2004-20649 (FCHR) 

04-002424 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 04002424.pdf 

PAGES: 21 

 

RESULT: judged (lack of jurisdiction) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

                         
                         
WILLIAM D. HUNT, 
         
     Petitioner, 
 
vs. 
 
TPE STRUCTURES OF BAY COUNTY, 
INC., 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
)
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CHARLES C. WHITE, 
 
     Petitioner, 
 
vs. 
 
TPE STRUCTURES OF BAY COUNTY, 
INC., 
 
 Respondent. 
                             

)
)
)
)
)
)
)
)
)
)
)
 
 

 
 
 
 
Case No. 04-2425 
 
 
 
 
  

RECOMMENDED ORDER 

 Notice was provided and on November 22, 2004, at 10:00 a.m. 

a formal hearing was held in this case.  Authority for conducting 

the hearing is set forth in Sections 120.569 and 120.57(1), 

Florida Statutes (2004).  The hearing location was the DeSoto 

Building, 1230 Apalachee Parkway, Tallahassee, Florida.  Charles 

C. Adams, Administrative Law Judge, conducted the hearing.   

APPEARANCES 
 

     For Petitioners:  Daniel A. Perez, Esquire 
                       Allen & Trent, P.A. 
                       700 North Wickham Road, Suite 107 
                       Melbourne, Florida  32935 
 



     For Respondent:  Kenneth L. Karr, President 
                      TPE Structures of Bay County, Inc. 
                      Post Office Box 18155 
                      Panama City Beach, Florida  32417 

 
STATEMENT OF THE ISSUE 

 
Is Respondent TPE Structures of Bay County, Inc. (TPE Bay 

County) an employer as defined in Section 760.02(7), Florida 

Statutes (2003), conferring jurisdiction on the Florida 

Commission on Human Relations (the Commission) to consider the 

complaint filed by Petitioner William D. Hunt (Petitioner Hunt) 

and Petitioner Charles C. White (Petitioner White) against TPE 

Bay County?   

PRELIMINARY STATEMENT 

On December 10, 2003, Petitioner Hunt filed an Amended 

Employment Charge of Discrimination naming "The Painting Experts 

of Bay County, Inc." as the offending employer.  On that same 

date Petitioner White filed a separate Amended Employment Charge 

of Discrimination naming "The Painting Experts (TPE) of Bay 

County" as the offending employer.  In context the employers 

named in the Amended Employment Charges of Discrimination are 

found to refer to TPE Bay County.  The amended charges were 

processed by the Commission following assignment of case numbers.  

The case number for Petitioner Hunt was FCHR Case No. 2004-20649.  

The case number for Petitioner White was FCHR Case No. 2004-

20650.   
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Following investigation, the Commission entered a 

Determination:  No Jurisdiction in each case filed on June 8, 

2004.  Those determinations were provided the respective 

Petitioners.  The basis for the determinations was that the 

Commission lacked jurisdiction over the individual complaints, 

given the opinion that TPE Bay County was not an "employer" in 

accordance with Section 760.02(7), Florida Statutes, in that 

Respondent did not employ "15 or more employees for each working 

day in each of 20 or more calendar weeks in the current or 

proceeding calendar year and any agent of such person."  In turn 

the Commission declared that it did not have jurisdiction over 

the complaints of discrimination.  

On June 8, 2004, the Commission gave written notice to the 

Petitioners of its Determination:  No Jurisdiction in documents 

separate from the legal discussion concerning the determination 

itself.   

On July 14, 2004, the Division of Administrative Hearings 

(DOAH) received separate transmittals of the Petitions for Relief 

from an Unlawful Employment Practice filed by the Petitioners 

calling for consideration of the matters pursuant to Section 

120.57, Florida Statutes.  This transmittal of the Petitions 

carried with it other attachments, including the Amended Charges 

of Discrimination, the respective Determinations:  No 

Jurisdiction and Notices of Determination:  No Jurisdiction.   
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DOAH provided case numbers for the individual cases as 

reflected in the style.  The cases were assigned to 

Administrative Law Judge Suzanne F. Hood to conduct the 

proceedings.  Being uncertain of the purpose of those proceedings 

before DOAH, and given the history of the cases at the 

Commission, Orders to Show Cause were entered inviting the 

parties to comment on whether the cases should be dismissed 

before DOAH for lack of subject matter jurisdiction.  The show 

cause orders were dated July 26, 2004.  All parties availed 

themselves of the opportunity to respond to the Orders to Show 

Cause.   

On August 13, 2004, the cases were consolidated for hearing 

purposes.  Having considered the proof at hearing the cases 

remain consolidated for purposes of entering a single Recommended 

Order.   

The prior judge had also entered an order reserving ruling 

on the DOAH jurisdiction in the cases, pending proof at hearing 

concerning TPE Bay County's status as a "employer" within the 

meaning of Section 760.02(7), Florida Statutes (2003).  That 

order reserving ruling was entered on August 13, 2004.  It was 

determined at hearing that the cases should proceed to consider 

the jurisdiction of the Commission to investigate the underlying 

amended charges of discrimination in relation to TPE Bay County's 

status under terms set forth at Section 760.02(7), Florida 

Statutes (2003).  In particular the hearing resolved the factual 
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dispute between the parties concerning whether TPE Bay County met 

the definition of "employer" set forth in Section 760.02(7), 

Florida Statutes (2003).   

TPE Bay County's counsel filed an agreed motion for leave to 

withdraw which was granted in an order entered September 8, 2004.   

Orders were entered responding to issues concerning 

discovery as reflected in the dockets for the cases.   

The cases proceeded to hearing on the date previously 

described after one continuance.   

The style in the cases was corrected to reflect the present 

style.   

Immediately prior to the hearing date the cases were 

reassigned to the undersigned to conduct the final hearing and 

enter a Recommended Order.     

Consistent with a prior order entered by Administrative Law 

Judge Hood, the parties filed a joint prehearing statement which 

was discussed with the parties at the final hearing and utilized 

in developing the hearing presentation.   

Petitioners testified in their own behalf.  They also 

presented the testimony of Edward Harrison.  TPE Bay County 

president Kenneth L. Karr was called as a witness for 

Petitioners.  He was not a witness for TPE Bay County.  

Petitioners' Exhibits numbered 1 through 3 and 6 through 19 were 

admitted.  TPE Bay County called Gary Williams as its witness.  

TPE Bay County's Exhibits numbered 1, 3, and 5 were admitted, 
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with the exception that the cover letter to TPE Bay County's 

Exhibit numbered 1 was denied admission.  TPE Bay County's 

Exhibit numbered 2 was denied admission.  TPE Bay County's 

Exhibit numbered 4 was withdrawn.    

No transcript was prepared at the conclusion of the final 

hearing.  The parties elected to submit proposed findings of fact 

and orders pursuant to Section 120.57(1)(b), Florida Statutes 

(2004), and they have been considered in preparing the 

Recommended Order.    

FINDINGS OF FACT 

1.  Petitioner Hunt worked for TPE Bay County from 

August 13, 2003, through October 4, 2003.  Petitioner White 

worked for TPE Bay County from August 11, 2003, through 

September 6, 2003.  These are the relevant time periods in this 

inquiry.  Both Petitioners were terminated from employment.  

According to the Amended Employment Charges of Discrimination, 

the Petitioners accuse their supervisor/manager Gary Williams of 

sexual harassment while employed with TPE Bay County.   

2.  On August 21, 2000, TPE Bay County filed the necessary 

documents for incorporation with the Florida Department of State.  

It was incorporated as a Florida for profit corporation.  As of 

April 11, 2002, the mailing address for the corporation was Post 

Office Box 18155, Panama City Beach, Florida 32417.  Kenneth L. 

Karr is the registered agent for the corporation.  He is the 

president and only director.  Mr. Karr is the only shareholder in 
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the corporation holding 400 shares.  Mr. Karr's address is 7109 

Lagoon Drive, Panama City Beach, Florida 32408.  This information 

concerning TPE Bay County and Mr. Karr pertained during the 

relevant time contemplated by the Amended Charges of 

Discrimination referred to before, with the exception that 

Mr. Karr had a prior address in Panama City Beach, Florida.  

Mr. Karr filed with the Florida Secretary of State a year 2004 

for profit corporation annual report.  That report was filed 

April 26, 2004.  It is one in a series of reports filed with that 

agency since the inception of the corporation.     

3.  Earlier a corporation identified as TPE Structures, Inc. 

(TPE) had been formed.  On March 26, 1999, the necessary 

documents were filed with the Florida Department of State to 

incorporate TPE.  At times relevant, the principal address for 

TPE was 5970 Peninsula Avenue, No. 3, Key West, Florida 33040.  

The mailing address was Post Office Box 2066, Key West, Florida 

33045.  Mr. Karr serves as resident agent for TPE.  His address 

is 7109 Lagoon Drive, Panama City Beach, Florida 32408 for those 

purposes.  The 2004 TPE for profit corporation annual report was 

filed with the Florida Department of State on April 4, 2004.  

Before April 14, 2004, other for profit corporation business 

reports were filed with that agency.  Mr. Karr was the president 

and only director for TPE from the inception and continues in 

those roles at present.  He holds 500 shares in TPE that 

represents all shares.   
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4.  At times relevant Mr. Karr received a salary from TPE 

Bay County and from TPE.         

5.  The Florida General Contracting license pertaining to 

TPE Bay County and TPE is No. CBC059131.   

6.  At times relevant TPE Bay County and TPE maintained 

separate employee telephone numbers or contact lists.  Those 

lists set forth the names and addresses for the employees.  

Persons whose names and addresses are related in the TPE Bay 

County list and the TPE list do not overlap.   

7.  TPE Bay County is engaged in the business of concrete 

spalling, stucco repair, termite and water damage, waterproofing, 

caulking, texture coatings and painting.  TPE is engaged in the 

business of concrete spalling, stucco repair, termite and water 

damage, waterproofing, caulking, texture coatings and painting.  

TPE Bay County in its breakout of work performed is involved 60 

percent in waterproofing, 25 percent in stucco and wood repair 

and 15 percent in painting and texture coatings.  By contrast TPE 

is involved with 80 percent concrete spalling, and 20 percent 

painting.  TPE Bay County does work in Bay County, Florida.  TPE 

does work in the lower Florida keys in Monroe County, Florida.  

The work is done through separate company employees assigned to 

those jobs from the business locations where the jobs are found.  

The work is not done by exchanging employees who work for TPE Bay 

County and TPE respectively.  
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8.  TPE Bay County and TPE have separate managers whose job 

it is to estimate, promote, market, bid, solicit, and obtain 

contracts.  Those managers do not communicate or deal with each 

other in the regular course of business.      

9.  Mr. Karr's job duties in relation to his companies is to 

deal with corporate functions, set goals for profit, set goals 

for sales, deal with the respective managers of the two 

companies, deal with cash-flow, oversee accounting, sign checks, 

and visit job sites routinely.  Mr. Karr hired the managers for 

the two locations and would be responsible for firing those 

managers.  He has a similar role in dealing with a single 

accounting staff that serves both companies.   

10.  Gary Williams serves as the manager for TPE Bay County.  

Stace Valensuelela manages TPE.  Those managers are responsible 

for labor relations and safety activities.   

11.  The managers are responsible for approving time cards 

for payroll purposes and establishment of hourly wages for 

employees, for billing customers and approving invoices for 

payment. 

12.  The bookkeeping for the companies is done by Georgianne 

Davis who is overseen by Mr. Karr's wife.   

13.  The business records for TPE Bay County Respondent are 

maintained at 7915 North Lagoon Drive, Panama City Beach, Florida 

32408.  The mailing address for that company is Post Office Box 

18155, Panama City Beach, Florida 32417.  The telephone number 
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for TPE Bay County is (850) 235-4811.  The fax number for TPE Bay 

County is (850) 230-3617.  The e-mail address is            

ken@tpestructures.com.   

14.  The business records for TPE had been maintained at 

5970 Peninsula Avenue, No. 3, Key West, Florida 33040.  The 

mailing address for TPE was Post Office Box 2066, Key West, 

Florida 33045.  The telephone number for TPE was (305) 292-4111.  

The fax number for TPE was (305) 292-4615.  The e-mail address 

for TPE is ken@tpestructures.com.  After September 29, 2004, the 

Key West office closed and the records of TPE were sent to the 

Panama City Beach address related to TPE Bay County for storage 

purposes.       

15.  TPE Bay County has assigned an FEIN number 59-3666286.  

TPE has assigned an FEIN number 65-0929637.   

16.  TPE Bay County does business with Peoples Bank in 

Panama City Beach, Florida.  TPE has transacted banking business 

with First State Bank in Key West, Florida.   

17.  An occupational license was issued by Panama City Beach 

for TPE Bay County's operations in Bay County, whereas TPE's 

operations in Key West for Monroe County was issued a separate 

occupational license by that local government.   

18.  According to employee information for TPE Bay County 

and TPE, at times relevant nine persons were employed by TPE Bay 

County and 20-plus persons were employed by TPE.   
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19.  At times relevant none of the persons employed by TPE 

Bay County worked on projects around south Florida.  Similarly, 

none of the TPE employees worked on projects in the Florida 

panhandle.   

20.  No funds related to TPE Bay County were used to pay the 

debts for TPE.  No funds for TPE were used to pay debts of TPE 

Bay County.   

21.  On advice of counsel Mr. Karr formed TPE Bay County as 

a separate corporation from TPE to limit debt liability.  These 

arrangements were not intended in their design to avoid 

employment discrimination claims by employees.   

22.  A business card presented as evidence bearing 

Mr. Karr's name sets forth TPE as the company.  It provides the 

post office address for TPE Bay County and TPE in their 

respective locations at Panama City Beach and Key West.  It gives 

the telephone numbers for TPE Bay County and TPE.  It gives the 

fax number for TPE.  It has a website listed which is 

www.tpestructures.com.   

23.  A letterhead refers to TPE with a post office address 

for both the TPE Key West company and the TPE Bay County Panama 

City Beach company.   

24.  Advertising in several telephone book listing services 

refers to "TPE Structures, Inc." and "TPE" while containing the 

TPE Bay County's 7914 North Lagoon Drive, Panama City Beach, 

Florida address and telephone number at 235-4811.  Those listings 
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bore the website address www.tpestructures.com with the 

contractors license number CBCO59131.  Two separate telephone 

listings bore the name "TPE Structures, Inc.," with the initials 

"TPE" the 5970 Peninsula Avenue address for TPE and the telephone 

number for TPE as (305) 292-4111.  A website address in those 

listings was given as www.tpestructures.com.   

25.  A contact form soliciting information from outsiders 

refers to TPE, not TPE Bay County, at the location 7914 North 

Lagoon Drive, Panama City Beach, Florida 32408, with a telephone 

number of (850) 235-4811 and the fax number (850) 230-3617.  That 

same form refers to TPE at telephone number (305) 292-4111 and 

fax number (305) 292-4615.  It carries an e-mail addresses for 

general information as info@tpestructures.com and under the 

president as ken@tpestructures.com.   

26.  An information sheet referring to the "TPE" office 

staff shows photos of Mr. Karr as founder and president, Suzanne 

Karr, Gary Williams as manager of Panama City Beach, and 

Georgianne Davis, secretary and accounting at Panama City Beach, 

Florida.  On that same page with photos unavailable is a 

reference to Stace Valensuelela as manager of Key West and an 

unnamed secretary at Key West, Florida.   

27.  A brief employment application form refers to joining 

the "TPE" team and sending the information to "TPE Structures, 

Inc." at 7914 North Lagoon Drive, Panama City Beach, Florida 
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32408.  It provides the fax number (850) 230-3617 related to 

Panama City Beach.   

28.  At times relevant TPE Bay County had filed with the 

Florida Department of Revenue its employers quarterly report.  

TPE Bay County has filed a Form 940-EZ with the Internal Revenue 

Service related to the Employers' Federal Unemployment (FUTA) tax 

return for calendar year 2003.  TPE Bay County had filed a Form 

941 Employers' Quarterly Federal Tax Return for the quarter 

ending September 30, 2003, with the Internal Revenue Service.   

29.  In a document prepared that refers to the "TPE 

history", it is stated that in addition to the Key West office, 

TPE is proud to announce the opening of the Panama City Beach, 

Florida office at 7914 North Lagoon Drive on February 1, 2001.  

The phone numbers are (850) 235-4800 and fax (850) 230-3617 or 

toll free at 877-660-4811.   

30.  A truck used in the business related to TPE Bay County 

had signs displayed referring to "TPE."  One sign on the truck 

indicated the telephone number for TPE Bay County's business, 

which is (850) 235-4811.  

31.  At times relevant employees working for TPE Bay County 

wore painter whites referring to "TPE Structures" that displayed 

the telephone numbers for Key West and Panama City Beach with a 

common 1-800 number.     
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32.  When Petitioner White was hired, Mr. Karr told him that 

he has trying to keep Key West going and was having monetary 

trouble in that location.  From the hearing record nothing 

additional was said to Petitioner White on the subject.  

33.  Mr. Karr told Petitioner Hunt that there was a Key West 

branch of his business.  Notwithstanding this remark, Petitioner 

Hunt did not become personally familiar with the Key West 

operation.   

CONCLUSIONS OF LAW 

 34.  For purposes of this proceeding DOAH has jurisdiction 

over the parties and the limited subject matter pursuant to 

Sections 120.569 and 120.57(1), Florida Statutes (2004), and 

Section 760.02(7), Florida Statutes (2003).   

35.  This case concerns the question of whether jurisdiction 

resides with the Commission to investigate Petitioners' Amended 

Employment Charges of Discrimination.  In particular, is the 

named Respondent and "employer" subject to the "Florida Civil 

Rights Act of 1992" (the Florida Act)?  Section 760.02(7), 

Florida Statutes (2003) defines the meaning of "employer" where 

it states: 

Employer means any person employing 15 or 
more employees for each working week in each 
of 20 or more calendar weeks in the current 
or preceding calendar year, and any agent of 
such a person.   
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36.  In resolving factual disputes related to the 

jurisdictional threshold, the determination is made upon a 

preponderance of the evidence.  § 120.57(1)(j), Fla. Stat. 

(2004). 

37.  The Florida Act on job discrimination is patterned 

after Title VII of the Civil Rights Act 1964, 42 U.S.C.          

§ 2000e-2.  For that reason federal cases related to Title VII 

are available to determine the outcome in this case.  See School 

Board of Leon County v. Hargis and the Florida Commission on 

Human Relations, 400 So. 2d 103 (Fla. 1st. DCA 1981). 

38.  The parties recognized, and the proof at hearing 

confirmed, that Petitioners cannot achieve the jurisdictional 

threshold required by Section 760.02(7), Florida Statutes (2003), 

without counting employees working for TPE as well as TPE Bay 

County during the relevant time period.  That time period as 

described is August 11, 2003 through September 6, 2003, for 

Petitioner White, and August 13, 2003 through October 4, 2003, 

for Petitioner Hunt. 

39.  The parties concur, and the proof confirms, that when 

the TPE employees and Respondent's employees within the relevant 

time period are added together, this would meet the definition of 

"employer" set out in Section 760.02(7), Florida Statutes (2003), 

as to numbers.  
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40.  For Petitioners to be able to include the TPE employees 

in the count to establish the jurisdictional requirement by 

complying with the definition of "employer" at Section 760.02(8), 

Florida Statutes (2003), they must by extension of Title VII case 

law meet the "single employer" or "integrated enterprise" test.  

This test is one established in relation to Title VII actions.  

In that setting it is recognized by the courts as being part of a 

liberal construction pertaining to the term "employer" set forth 

in Title VII.  See Lyes v. the City of Rivera Beach, Florida, 166 

F.3d 1332, 1341 (11th Cir. 1999).  The court in Lyes explained at 

1341:   

In keeping with this liberal construction,  
we sometimes look beyond the nominal 
independence of an entity and ask whether two 
or more ostensibly separate entities should 
be treated as a single, integrated enterprise 
when determining whether a plaintiff's 
"employer" comes within the coverage of Title 
VII.      
 
We have identified three circumstances in 
which it is appropriate to aggregate multiple 
entities for the purposes of counting 
employees.  First, where two ostensibly 
separate entities are 'highly integrated with 
respect to ownership and operations,' we may 
count them together under Title VII.  
McKenzie, 834 F.2d at 933 (quoting Fike v. 
Gold Kist, Inc., 514 F.Supp. 722, 726 
(N.D.Ala.), aff'd, 664 F.2d 295 (11th Cir. 
1981)).  This is the "single employer" or 
"integrated enterprise" test. . . . .   
 
In determining whether two non-governmental 
entities should be consolidated and counted 
as a single employer, we have applied the 
standard promulgated in NLRA cases by the 
National Labor Relations Board.  See, e.g., 
McKenzie, 834 F.2d at 933.  This standard 
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sets out four criteria for determining 
whether nominally separate entities should be 
treated as an integrated enterprise.  Under 
the so-called "NLRB test," we look for "(1) 
interrelation of operations, (2) centralized 
control of labor relations, (3) common 
management, and (4) common ownership or 
financial control." . . .   
 

 41.  Petitioners bear the burden to establish their 

jurisdictional claim consistent with the criteria above.  See 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Texas 

Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981). 

 42.  Concerning the interrelation of operations for TPE 

Bay County and TPE, Kenneth L. Karr was the president for both 

companies.  He hired and could fire managers for the companies as 

well as the accounting staff.  The bookkeeping was done in the 

Panama City Beach Office for both companies.  On the other hand, 

the principal operations for those companies were separate 

concerning the day-to-day activities and the immediate 

management.  They had separate profit centers concerning cash-

flow, notwithstanding Mr. Karr's establishment of goals for the 

two businesses and the necessity for his managers within those 

concerns to report back to him and his routine visits to the two 

operations.  In this connection Mr. Karr received salaries from 

both companies.  Mr. Karr helped with the bidding, soliciting, 

and the obtaining and approving of contracts with both companies, 

whereas the managers for both companies in the separate locations 

estimated, promoted, marketed, bid, solicited, and obtained 

contracts in their rolls for the separate markets and conduct of 
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business in discrete geographic locations.  The respective 

managers for the two companies were responsible for billing 

customers, and approving invoices for payment. 

 43.  On the subject of centralized control of labor 

relations, Mr. Karr made his managers for the two companies 

responsible for labor relations and safety activities.  Those 

individuals were responsible for approving time cards related to 

payroll and hourly wages. 

 44.  The management at the top for TPE Bay County and TPE 

was Kenneth L. Karr, the president and sole director.  The day-

to-day management for TPE Bay County and TPE was separate through 

the managers that had been hired.  In the related standard, 

Mr. Karr was the common owner and exerted financial control over 

both entities.         

 45.  On balance, having applied the criteria, TPE Bay 

County and TPE are not nominally independent entities, 

appropriately treated as a single integrated enterprise.  The 

companies are meaningfully separate entities.  They are not 

ostensibly separate entities.  For that reason, in determining 

jurisdiction in this case, the additional employees working for 

TPE at the time should not be counted.  Without them there were 

insufficient numbers of employees working for TPE Bay County to 

establish jurisdiction.  Therefore, the Commission is without 

jurisdiction to proceed with the processing of the respective 

Amended Employment Charges of Discrimination. 
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RECOMMENDATION 

Upon the consideration of the facts found and conclusions of 

law reached, it is 

RECOMMENDED: 

That a final order be entered by the Commission finding that 

it is without jurisdiction to proceed in these cases based upon 

Petitioners' failure to show that the Respondent is "an employer" 

as defined in Section 760.02(7), Florida Statutes (2003). 
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DONE AND ENTERED this 22nd day of December, 2004, in 

Tallahassee, Leon County, Florida. 

S                        
CHARLES C. ADAMS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of December, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 
days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case. 
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RECOMMENDED ORDER 

 Notice was provided and on November 22, 2004, at 10:00 a.m. 

a formal hearing was held in this case.  Authority for conducting 

the hearing is set forth in Sections 120.569 and 120.57(1), 

Florida Statutes (2004).  The hearing location was the DeSoto 

Building, 1230 Apalachee Parkway, Tallahassee, Florida.  Charles 

C. Adams, Administrative Law Judge, conducted the hearing.   

APPEARANCES 
 

     For Petitioners:  Daniel A. Perez, Esquire 
                       Allen & Trent, P.A. 
                       700 North Wickham Road, Suite 107 
                       Melbourne, Florida  32935 
 



     For Respondent:  Kenneth L. Karr, President 
                      TPE Structures of Bay County, Inc. 
                      Post Office Box 18155 
                      Panama City Beach, Florida  32417 

 
STATEMENT OF THE ISSUE 

 
Is Respondent TPE Structures of Bay County, Inc. (TPE Bay 

County) an employer as defined in Section 760.02(7), Florida 

Statutes (2003), conferring jurisdiction on the Florida 

Commission on Human Relations (the Commission) to consider the 

complaint filed by Petitioner William D. Hunt (Petitioner Hunt) 

and Petitioner Charles C. White (Petitioner White) against TPE 

Bay County?   

PRELIMINARY STATEMENT 

On December 10, 2003, Petitioner Hunt filed an Amended 

Employment Charge of Discrimination naming "The Painting Experts 

of Bay County, Inc." as the offending employer.  On that same 

date Petitioner White filed a separate Amended Employment Charge 

of Discrimination naming "The Painting Experts (TPE) of Bay 

County" as the offending employer.  In context the employers 

named in the Amended Employment Charges of Discrimination are 

found to refer to TPE Bay County.  The amended charges were 

processed by the Commission following assignment of case numbers.  

The case number for Petitioner Hunt was FCHR Case No. 2004-20649.  

The case number for Petitioner White was FCHR Case No. 2004-

20650.   
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Following investigation, the Commission entered a 

Determination:  No Jurisdiction in each case filed on June 8, 

2004.  Those determinations were provided the respective 

Petitioners.  The basis for the determinations was that the 

Commission lacked jurisdiction over the individual complaints, 

given the opinion that TPE Bay County was not an "employer" in 

accordance with Section 760.02(7), Florida Statutes, in that 

Respondent did not employ "15 or more employees for each working 

day in each of 20 or more calendar weeks in the current or 

proceeding calendar year and any agent of such person."  In turn 

the Commission declared that it did not have jurisdiction over 

the complaints of discrimination.  

On June 8, 2004, the Commission gave written notice to the 

Petitioners of its Determination:  No Jurisdiction in documents 

separate from the legal discussion concerning the determination 

itself.   

On July 14, 2004, the Division of Administrative Hearings 

(DOAH) received separate transmittals of the Petitions for Relief 

from an Unlawful Employment Practice filed by the Petitioners 

calling for consideration of the matters pursuant to Section 

120.57, Florida Statutes.  This transmittal of the Petitions 

carried with it other attachments, including the Amended Charges 

of Discrimination, the respective Determinations:  No 

Jurisdiction and Notices of Determination:  No Jurisdiction.   
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DOAH provided case numbers for the individual cases as 

reflected in the style.  The cases were assigned to 

Administrative Law Judge Suzanne F. Hood to conduct the 

proceedings.  Being uncertain of the purpose of those proceedings 

before DOAH, and given the history of the cases at the 

Commission, Orders to Show Cause were entered inviting the 

parties to comment on whether the cases should be dismissed 

before DOAH for lack of subject matter jurisdiction.  The show 

cause orders were dated July 26, 2004.  All parties availed 

themselves of the opportunity to respond to the Orders to Show 

Cause.   

On August 13, 2004, the cases were consolidated for hearing 

purposes.  Having considered the proof at hearing the cases 

remain consolidated for purposes of entering a single Recommended 

Order.   

The prior judge had also entered an order reserving ruling 

on the DOAH jurisdiction in the cases, pending proof at hearing 

concerning TPE Bay County's status as a "employer" within the 

meaning of Section 760.02(7), Florida Statutes (2003).  That 

order reserving ruling was entered on August 13, 2004.  It was 

determined at hearing that the cases should proceed to consider 

the jurisdiction of the Commission to investigate the underlying 

amended charges of discrimination in relation to TPE Bay County's 

status under terms set forth at Section 760.02(7), Florida 

Statutes (2003).  In particular the hearing resolved the factual 
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dispute between the parties concerning whether TPE Bay County met 

the definition of "employer" set forth in Section 760.02(7), 

Florida Statutes (2003).   

TPE Bay County's counsel filed an agreed motion for leave to 

withdraw which was granted in an order entered September 8, 2004.   

Orders were entered responding to issues concerning 

discovery as reflected in the dockets for the cases.   

The cases proceeded to hearing on the date previously 

described after one continuance.   

The style in the cases was corrected to reflect the present 

style.   

Immediately prior to the hearing date the cases were 

reassigned to the undersigned to conduct the final hearing and 

enter a Recommended Order.     

Consistent with a prior order entered by Administrative Law 

Judge Hood, the parties filed a joint prehearing statement which 

was discussed with the parties at the final hearing and utilized 

in developing the hearing presentation.   

Petitioners testified in their own behalf.  They also 

presented the testimony of Edward Harrison.  TPE Bay County 

president Kenneth L. Karr was called as a witness for 

Petitioners.  He was not a witness for TPE Bay County.  

Petitioners' Exhibits numbered 1 through 3 and 6 through 19 were 

admitted.  TPE Bay County called Gary Williams as its witness.  

TPE Bay County's Exhibits numbered 1, 3, and 5 were admitted, 
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with the exception that the cover letter to TPE Bay County's 

Exhibit numbered 1 was denied admission.  TPE Bay County's 

Exhibit numbered 2 was denied admission.  TPE Bay County's 

Exhibit numbered 4 was withdrawn.    

No transcript was prepared at the conclusion of the final 

hearing.  The parties elected to submit proposed findings of fact 

and orders pursuant to Section 120.57(1)(b), Florida Statutes 

(2004), and they have been considered in preparing the 

Recommended Order.    

FINDINGS OF FACT 

1.  Petitioner Hunt worked for TPE Bay County from 

August 13, 2003, through October 4, 2003.  Petitioner White 

worked for TPE Bay County from August 11, 2003, through 

September 6, 2003.  These are the relevant time periods in this 

inquiry.  Both Petitioners were terminated from employment.  

According to the Amended Employment Charges of Discrimination, 

the Petitioners accuse their supervisor/manager Gary Williams of 

sexual harassment while employed with TPE Bay County.   

2.  On August 21, 2000, TPE Bay County filed the necessary 

documents for incorporation with the Florida Department of State.  

It was incorporated as a Florida for profit corporation.  As of 

April 11, 2002, the mailing address for the corporation was Post 

Office Box 18155, Panama City Beach, Florida 32417.  Kenneth L. 

Karr is the registered agent for the corporation.  He is the 

president and only director.  Mr. Karr is the only shareholder in 
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the corporation holding 400 shares.  Mr. Karr's address is 7109 

Lagoon Drive, Panama City Beach, Florida 32408.  This information 

concerning TPE Bay County and Mr. Karr pertained during the 

relevant time contemplated by the Amended Charges of 

Discrimination referred to before, with the exception that 

Mr. Karr had a prior address in Panama City Beach, Florida.  

Mr. Karr filed with the Florida Secretary of State a year 2004 

for profit corporation annual report.  That report was filed 

April 26, 2004.  It is one in a series of reports filed with that 

agency since the inception of the corporation.     

3.  Earlier a corporation identified as TPE Structures, Inc. 

(TPE) had been formed.  On March 26, 1999, the necessary 

documents were filed with the Florida Department of State to 

incorporate TPE.  At times relevant, the principal address for 

TPE was 5970 Peninsula Avenue, No. 3, Key West, Florida 33040.  

The mailing address was Post Office Box 2066, Key West, Florida 

33045.  Mr. Karr serves as resident agent for TPE.  His address 

is 7109 Lagoon Drive, Panama City Beach, Florida 32408 for those 

purposes.  The 2004 TPE for profit corporation annual report was 

filed with the Florida Department of State on April 4, 2004.  

Before April 14, 2004, other for profit corporation business 

reports were filed with that agency.  Mr. Karr was the president 

and only director for TPE from the inception and continues in 

those roles at present.  He holds 500 shares in TPE that 

represents all shares.   
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4.  At times relevant Mr. Karr received a salary from TPE 

Bay County and from TPE.         

5.  The Florida General Contracting license pertaining to 

TPE Bay County and TPE is No. CBC059131.   

6.  At times relevant TPE Bay County and TPE maintained 

separate employee telephone numbers or contact lists.  Those 

lists set forth the names and addresses for the employees.  

Persons whose names and addresses are related in the TPE Bay 

County list and the TPE list do not overlap.   

7.  TPE Bay County is engaged in the business of concrete 

spalling, stucco repair, termite and water damage, waterproofing, 

caulking, texture coatings and painting.  TPE is engaged in the 

business of concrete spalling, stucco repair, termite and water 

damage, waterproofing, caulking, texture coatings and painting.  

TPE Bay County in its breakout of work performed is involved 60 

percent in waterproofing, 25 percent in stucco and wood repair 

and 15 percent in painting and texture coatings.  By contrast TPE 

is involved with 80 percent concrete spalling, and 20 percent 

painting.  TPE Bay County does work in Bay County, Florida.  TPE 

does work in the lower Florida keys in Monroe County, Florida.  

The work is done through separate company employees assigned to 

those jobs from the business locations where the jobs are found.  

The work is not done by exchanging employees who work for TPE Bay 

County and TPE respectively.  
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8.  TPE Bay County and TPE have separate managers whose job 

it is to estimate, promote, market, bid, solicit, and obtain 

contracts.  Those managers do not communicate or deal with each 

other in the regular course of business.      

9.  Mr. Karr's job duties in relation to his companies is to 

deal with corporate functions, set goals for profit, set goals 

for sales, deal with the respective managers of the two 

companies, deal with cash-flow, oversee accounting, sign checks, 

and visit job sites routinely.  Mr. Karr hired the managers for 

the two locations and would be responsible for firing those 

managers.  He has a similar role in dealing with a single 

accounting staff that serves both companies.   

10.  Gary Williams serves as the manager for TPE Bay County.  

Stace Valensuelela manages TPE.  Those managers are responsible 

for labor relations and safety activities.   

11.  The managers are responsible for approving time cards 

for payroll purposes and establishment of hourly wages for 

employees, for billing customers and approving invoices for 

payment. 

12.  The bookkeeping for the companies is done by Georgianne 

Davis who is overseen by Mr. Karr's wife.   

13.  The business records for TPE Bay County Respondent are 

maintained at 7915 North Lagoon Drive, Panama City Beach, Florida 

32408.  The mailing address for that company is Post Office Box 

18155, Panama City Beach, Florida 32417.  The telephone number 
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for TPE Bay County is (850) 235-4811.  The fax number for TPE Bay 

County is (850) 230-3617.  The e-mail address is            

ken@tpestructures.com.   

14.  The business records for TPE had been maintained at 

5970 Peninsula Avenue, No. 3, Key West, Florida 33040.  The 

mailing address for TPE was Post Office Box 2066, Key West, 

Florida 33045.  The telephone number for TPE was (305) 292-4111.  

The fax number for TPE was (305) 292-4615.  The e-mail address 

for TPE is ken@tpestructures.com.  After September 29, 2004, the 

Key West office closed and the records of TPE were sent to the 

Panama City Beach address related to TPE Bay County for storage 

purposes.       

15.  TPE Bay County has assigned an FEIN number 59-3666286.  

TPE has assigned an FEIN number 65-0929637.   

16.  TPE Bay County does business with Peoples Bank in 

Panama City Beach, Florida.  TPE has transacted banking business 

with First State Bank in Key West, Florida.   

17.  An occupational license was issued by Panama City Beach 

for TPE Bay County's operations in Bay County, whereas TPE's 

operations in Key West for Monroe County was issued a separate 

occupational license by that local government.   

18.  According to employee information for TPE Bay County 

and TPE, at times relevant nine persons were employed by TPE Bay 

County and 20-plus persons were employed by TPE.   
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19.  At times relevant none of the persons employed by TPE 

Bay County worked on projects around south Florida.  Similarly, 

none of the TPE employees worked on projects in the Florida 

panhandle.   

20.  No funds related to TPE Bay County were used to pay the 

debts for TPE.  No funds for TPE were used to pay debts of TPE 

Bay County.   

21.  On advice of counsel Mr. Karr formed TPE Bay County as 

a separate corporation from TPE to limit debt liability.  These 

arrangements were not intended in their design to avoid 

employment discrimination claims by employees.   

22.  A business card presented as evidence bearing 

Mr. Karr's name sets forth TPE as the company.  It provides the 

post office address for TPE Bay County and TPE in their 

respective locations at Panama City Beach and Key West.  It gives 

the telephone numbers for TPE Bay County and TPE.  It gives the 

fax number for TPE.  It has a website listed which is 

www.tpestructures.com.   

23.  A letterhead refers to TPE with a post office address 

for both the TPE Key West company and the TPE Bay County Panama 

City Beach company.   

24.  Advertising in several telephone book listing services 

refers to "TPE Structures, Inc." and "TPE" while containing the 

TPE Bay County's 7914 North Lagoon Drive, Panama City Beach, 

Florida address and telephone number at 235-4811.  Those listings 
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bore the website address www.tpestructures.com with the 

contractors license number CBCO59131.  Two separate telephone 

listings bore the name "TPE Structures, Inc.," with the initials 

"TPE" the 5970 Peninsula Avenue address for TPE and the telephone 

number for TPE as (305) 292-4111.  A website address in those 

listings was given as www.tpestructures.com.   

25.  A contact form soliciting information from outsiders 

refers to TPE, not TPE Bay County, at the location 7914 North 

Lagoon Drive, Panama City Beach, Florida 32408, with a telephone 

number of (850) 235-4811 and the fax number (850) 230-3617.  That 

same form refers to TPE at telephone number (305) 292-4111 and 

fax number (305) 292-4615.  It carries an e-mail addresses for 

general information as info@tpestructures.com and under the 

president as ken@tpestructures.com.   

26.  An information sheet referring to the "TPE" office 

staff shows photos of Mr. Karr as founder and president, Suzanne 

Karr, Gary Williams as manager of Panama City Beach, and 

Georgianne Davis, secretary and accounting at Panama City Beach, 

Florida.  On that same page with photos unavailable is a 

reference to Stace Valensuelela as manager of Key West and an 

unnamed secretary at Key West, Florida.   

27.  A brief employment application form refers to joining 

the "TPE" team and sending the information to "TPE Structures, 

Inc." at 7914 North Lagoon Drive, Panama City Beach, Florida 
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32408.  It provides the fax number (850) 230-3617 related to 

Panama City Beach.   

28.  At times relevant TPE Bay County had filed with the 

Florida Department of Revenue its employers quarterly report.  

TPE Bay County has filed a Form 940-EZ with the Internal Revenue 

Service related to the Employers' Federal Unemployment (FUTA) tax 

return for calendar year 2003.  TPE Bay County had filed a Form 

941 Employers' Quarterly Federal Tax Return for the quarter 

ending September 30, 2003, with the Internal Revenue Service.   

29.  In a document prepared that refers to the "TPE 

history", it is stated that in addition to the Key West office, 

TPE is proud to announce the opening of the Panama City Beach, 

Florida office at 7914 North Lagoon Drive on February 1, 2001.  

The phone numbers are (850) 235-4800 and fax (850) 230-3617 or 

toll free at 877-660-4811.   

30.  A truck used in the business related to TPE Bay County 

had signs displayed referring to "TPE."  One sign on the truck 

indicated the telephone number for TPE Bay County's business, 

which is (850) 235-4811.  

31.  At times relevant employees working for TPE Bay County 

wore painter whites referring to "TPE Structures" that displayed 

the telephone numbers for Key West and Panama City Beach with a 

common 1-800 number.     
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32.  When Petitioner White was hired, Mr. Karr told him that 

he has trying to keep Key West going and was having monetary 

trouble in that location.  From the hearing record nothing 

additional was said to Petitioner White on the subject.  

33.  Mr. Karr told Petitioner Hunt that there was a Key West 

branch of his business.  Notwithstanding this remark, Petitioner 

Hunt did not become personally familiar with the Key West 

operation.   

CONCLUSIONS OF LAW 

 34.  For purposes of this proceeding DOAH has jurisdiction 

over the parties and the limited subject matter pursuant to 

Sections 120.569 and 120.57(1), Florida Statutes (2004), and 

Section 760.02(7), Florida Statutes (2003).   

35.  This case concerns the question of whether jurisdiction 

resides with the Commission to investigate Petitioners' Amended 

Employment Charges of Discrimination.  In particular, is the 

named Respondent and "employer" subject to the "Florida Civil 

Rights Act of 1992" (the Florida Act)?  Section 760.02(7), 

Florida Statutes (2003) defines the meaning of "employer" where 

it states: 

Employer means any person employing 15 or 
more employees for each working week in each 
of 20 or more calendar weeks in the current 
or preceding calendar year, and any agent of 
such a person.   
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36.  In resolving factual disputes related to the 

jurisdictional threshold, the determination is made upon a 

preponderance of the evidence.  § 120.57(1)(j), Fla. Stat. 

(2004). 

37.  The Florida Act on job discrimination is patterned 

after Title VII of the Civil Rights Act 1964, 42 U.S.C.          

§ 2000e-2.  For that reason federal cases related to Title VII 

are available to determine the outcome in this case.  See School 

Board of Leon County v. Hargis and the Florida Commission on 

Human Relations, 400 So. 2d 103 (Fla. 1st. DCA 1981). 

38.  The parties recognized, and the proof at hearing 

confirmed, that Petitioners cannot achieve the jurisdictional 

threshold required by Section 760.02(7), Florida Statutes (2003), 

without counting employees working for TPE as well as TPE Bay 

County during the relevant time period.  That time period as 

described is August 11, 2003 through September 6, 2003, for 

Petitioner White, and August 13, 2003 through October 4, 2003, 

for Petitioner Hunt. 

39.  The parties concur, and the proof confirms, that when 

the TPE employees and Respondent's employees within the relevant 

time period are added together, this would meet the definition of 

"employer" set out in Section 760.02(7), Florida Statutes (2003), 

as to numbers.  
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40.  For Petitioners to be able to include the TPE employees 

in the count to establish the jurisdictional requirement by 

complying with the definition of "employer" at Section 760.02(8), 

Florida Statutes (2003), they must by extension of Title VII case 

law meet the "single employer" or "integrated enterprise" test.  

This test is one established in relation to Title VII actions.  

In that setting it is recognized by the courts as being part of a 

liberal construction pertaining to the term "employer" set forth 

in Title VII.  See Lyes v. the City of Rivera Beach, Florida, 166 

F.3d 1332, 1341 (11th Cir. 1999).  The court in Lyes explained at 

1341:   

In keeping with this liberal construction,  
we sometimes look beyond the nominal 
independence of an entity and ask whether two 
or more ostensibly separate entities should 
be treated as a single, integrated enterprise 
when determining whether a plaintiff's 
"employer" comes within the coverage of Title 
VII.      
 
We have identified three circumstances in 
which it is appropriate to aggregate multiple 
entities for the purposes of counting 
employees.  First, where two ostensibly 
separate entities are 'highly integrated with 
respect to ownership and operations,' we may 
count them together under Title VII.  
McKenzie, 834 F.2d at 933 (quoting Fike v. 
Gold Kist, Inc., 514 F.Supp. 722, 726 
(N.D.Ala.), aff'd, 664 F.2d 295 (11th Cir. 
1981)).  This is the "single employer" or 
"integrated enterprise" test. . . . .   
 
In determining whether two non-governmental 
entities should be consolidated and counted 
as a single employer, we have applied the 
standard promulgated in NLRA cases by the 
National Labor Relations Board.  See, e.g., 
McKenzie, 834 F.2d at 933.  This standard 
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sets out four criteria for determining 
whether nominally separate entities should be 
treated as an integrated enterprise.  Under 
the so-called "NLRB test," we look for "(1) 
interrelation of operations, (2) centralized 
control of labor relations, (3) common 
management, and (4) common ownership or 
financial control." . . .   
 

 41.  Petitioners bear the burden to establish their 

jurisdictional claim consistent with the criteria above.  See 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Texas 

Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981). 

 42.  Concerning the interrelation of operations for TPE 

Bay County and TPE, Kenneth L. Karr was the president for both 

companies.  He hired and could fire managers for the companies as 

well as the accounting staff.  The bookkeeping was done in the 

Panama City Beach Office for both companies.  On the other hand, 

the principal operations for those companies were separate 

concerning the day-to-day activities and the immediate 

management.  They had separate profit centers concerning cash-

flow, notwithstanding Mr. Karr's establishment of goals for the 

two businesses and the necessity for his managers within those 

concerns to report back to him and his routine visits to the two 

operations.  In this connection Mr. Karr received salaries from 

both companies.  Mr. Karr helped with the bidding, soliciting, 

and the obtaining and approving of contracts with both companies, 

whereas the managers for both companies in the separate locations 

estimated, promoted, marketed, bid, solicited, and obtained 

contracts in their rolls for the separate markets and conduct of 
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business in discrete geographic locations.  The respective 

managers for the two companies were responsible for billing 

customers, and approving invoices for payment. 

 43.  On the subject of centralized control of labor 

relations, Mr. Karr made his managers for the two companies 

responsible for labor relations and safety activities.  Those 

individuals were responsible for approving time cards related to 

payroll and hourly wages. 

 44.  The management at the top for TPE Bay County and TPE 

was Kenneth L. Karr, the president and sole director.  The day-

to-day management for TPE Bay County and TPE was separate through 

the managers that had been hired.  In the related standard, 

Mr. Karr was the common owner and exerted financial control over 

both entities.         

 45.  On balance, having applied the criteria, TPE Bay 

County and TPE are not nominally independent entities, 

appropriately treated as a single integrated enterprise.  The 

companies are meaningfully separate entities.  They are not 

ostensibly separate entities.  For that reason, in determining 

jurisdiction in this case, the additional employees working for 

TPE at the time should not be counted.  Without them there were 

insufficient numbers of employees working for TPE Bay County to 

establish jurisdiction.  Therefore, the Commission is without 

jurisdiction to proceed with the processing of the respective 

Amended Employment Charges of Discrimination. 
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RECOMMENDATION 

Upon the consideration of the facts found and conclusions of 

law reached, it is 

RECOMMENDED: 

That a final order be entered by the Commission finding that 

it is without jurisdiction to proceed in these cases based upon 

Petitioners' failure to show that the Respondent is "an employer" 

as defined in Section 760.02(7), Florida Statutes (2003). 
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DONE AND ENTERED this 22nd day of December, 2004, in 

Tallahassee, Leon County, Florida. 

S                        
CHARLES C. ADAMS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of December, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 
days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
RONNIE L. RICKS, 
 
     Petitioner, 
 
vs. 
 
CITY OF GAINESVILLE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3069 

   
RECOMMENDED ORDER 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its designated Administrative Law Judge, P. Michael 

Ruff, held a final hearing in the above-styled case on 

October 12, 2004, in Gainesville, Florida. 

APPEARANCES 
 

     For Petitioner:  Ronnie L. Ricks, pro se 
                      3531 Southwest 30th Terrance, Unit 50-B 
                      Gainesville, Florida  32608 
 
     For Respondent:  Daniel M. Nee, Esquire 
                      200 East University  Avenue, No. 425 
                      Gainesville, Florida  32601 
 

STATEMENT OF THE ISSUE 
 

The issue to be resolved in this proceeding concerns 

whether Ronnie L. Ricks, has been a victim of an unlawful 

employment practice allegedly perpetrated by the employer, the 

Respondent, City of Gainesville (City), because of its 

termination of him, allegedly because of his race.   
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PRELIMINARY STATEMENT 
 

This cause arose on or about October 14, 2003, when the 

Petitioner filed a charge of discrimination against the above-

named Respondent with the Florida Commission on Human Relations 

(Commission).  In that charging document, he alleged that he had 

been discriminated against on the basis of his race (black).  He 

alleged that the discrimination most recently occurred on 

August 6, 2003.  The Commission investigated the charges and 

ultimately determined that the Respondent had not committed 

discriminatory acts and issued a "No Cause" finding on July 23, 

2004. 

After that determination of no cause by the Commission, the 

Petitioner filed a Petition for Relief seeking a formal 

administrative hearing.  The case was ultimately assigned to P. 

Michael Ruff, Administrative Law Judge, and was scheduled for 

hearing on October 12, 2004.   

The cause came on for hearing as noticed.  The Petitioner 

testified on his own behalf during the hearing, but called no 

other witnesses.  The Petitioner submitted one exhibit which was 

admitted into evidence.  The Respondent presented the testimony 

of two witnesses, Labor Crew Leader Edward Kersey and Supervisor  

Charles E. "Ed" Sams.  The Respondent submitted six exhibits 

which were admitted into evidence. 
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FINDINGS OF FACT 
 

1.  The Petitioner, Ronnie L. Ricks, was employed by the 

City of Gainesville as a Motor Equipment Operator I from June 9, 

2003 to August 6, 2003.   

2.  The Respondent, City of Gainesville, is a municipal 

corporation organized under the laws of the State of Florida, 

and is an employer for purposes of Chapter 760, Florida 

Statutes. 

3.  Upon accepting employment with the City, the Petitioner 

was made aware of the written job description including the job 

functions and selection factors specified in the job 

description.  He was also provided and made aware of the written 

City of Gainesville Policies and Procedures, including policy 

number 6 relating to and describing the six-month probationary 

period applicable to all new employees. 

4.  Upon being hired by the Respondent and commencing work 

as a Motor Equipment Operator I, on June 9, 2003, the 

Petitioner's continued employment was subject to the 

satisfactory completion of a six-month probationary period.  The 

Respondent's written policy relating to the probationary period 

stated that, "The probationary period shall be regarded as an 

integral part of the selection process and shall be utilized for 

closely observing the employee's work for securing the most 

effective adjustment of a new or promoted employee to the 
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position and for rejecting any employee whose performance or 

conduct is not satisfactory."  Further, the policy stated, 

"During the probationary period, the supervisor and Department 

Head may discharge an employee who is unable or unwilling to 

perform the duties of the position satisfactorily or whose 

habits and dependability do not merit continuance in the employ 

of the City."   

5.  At all times relevant to this action, the essential job 

functions of the position of Motor Equipment Operator I included 

a requirement that the employee, "Attends work on a continuous 

and regular basis."  Additionally, among the "non-essential job 

functions" was a requirement that the employee, "Makes minor 

repairs and adjustments to equipment.  Checks oil and tires."   

6.  One of the selection factors listed in the written job 

description for the position of Motor Equipment Operator I was, 

"Ability to work effectively with co-workers and the general 

public." 

7.  The Petitioner claims to have suffered discrimination 

when his crew leader allegedly told other employees that the 

Petitioner was a "policeman."  He maintains this caused black 

co-workers to shun him or refuse to speak to him.  He also 

contends that his supervisor allegedly made comments about his 

clothes and his car.  Apparently, he means that his choice of 

clothing for work was criticized because he allegedly wore 
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"designer clothes" for a job which required more casual work 

clothes.  He also feels he was discriminated against because of 

his supervisor's alleged comments concerning the type or model 

car he drove.  The Petitioner maintains he was harassed by his 

supervisor when he refused to mow a retention pond in an area he 

was assigned to maintain.  He claims the retention pond had a 

hole in it and he felt it was dangerous to mow it on the 

tractor.  When he refused to do the job, his supervisor Ed Sams 

completed the job.  The Petitioner also contends he was 

discriminated against because he had to complete a City of 

Gainesville Accident Analysis form after damaging a tractor by 

bending the metal roof of the tractor when he hit an overhanging 

tree limb.  He maintains that white employees were not 

disciplined for such conduct. 

8.  Aside from his contention that white employees were not 

disciplined for damaging equipment and he was, the Petitioner 

did not testify that any of the alleged discriminatory or 

harassment acts he cited were in any way related to his race or 

other protected status.  

9.  There was no substantial evidence offered at hearing to 

support the Petitioner's claim that his crew leader Ed Kersey, 

ever referred to the Petitioner as a "policeman" or other 

similar term.  The Petitioner made that accusation in his 

testimony based on uncorroborated hearsay, the relator of which 
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was not present as a witness.  His crew leader, Ed Sams, 

testified that he did not make such a statement and further 

testified that his father was a career law enforcement officer 

and he had a great deal of respect for such a position and would 

not have used "policeman" or a similar term in a derogatory way.   

10.  The Petitioner claimed that his supervisor, Ed Sams, 

made derogatory comments about his clothes and car.  The 

Petitioner claims that those comments were inappropriate but did 

not indicate that they were discriminatory on the basis of race 

or in any other way.  Supervisor Sams testified that he has no 

recollection of making comments about the Petitioner's clothes 

and did not recall him dressing inappropriately during his brief 

employment with the City.  He was never reprimanded or otherwise 

disciplined concerning the clothes he wore.  Supervisor Sams did 

acknowledge making comments about the Petitioner's vehicle in 

that he testified he had merely asked the Petitioner's opinion 

concerning the various qualities of that vehicle because he was 

considering purchasing a similar one for himself.   

11.  Concerning the Petitioner's testimony about being 

"harassed" by being ordered to mow a retention pond he 

considered to be an unsafe site, Supervisor Sams testified 

regarding that incident.  He showed it to be an example of the 

Petitioner's unwillingness to work effectively with co-workers 

and his poor attitude toward supervision.  On that occasion, 
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Mr. Sams witnessed the Petitioner sitting near an unmowed 

retention pond and inquired why he was not working.  The 

Petitioner responded that he was going to "let Ed do it."  "Ed" 

was crew leader Ed Kersey, one of the Petitioner's supervisors.  

Supervisor Sams testified that he was somewhat taken aback by 

the Petitioner's attitude toward both the assigned work and to 

his direct supervisor.  Ultimately, Mr. Sams performed the 

required mowing operation and clearly demonstrated that it could 

easily be safely done.  The Petitioner indicated he felt 

harassed by this incident or this direction to mow the retention 

pond, but he gave no testimony whatever to indicate that it was 

racially discriminatory toward him.   

12.  The Petitioner maintains that he felt harassed when 

drove his tractor into a tree limb causing damage to the 

tractor's aluminum canopy.  He was required to complete a "City 

of Gainesville Accident Analysis form," but in spite of his 

testimony that he was disciplined, there is no evidence to show 

he was disciplined for the incident.  Despite the clear language 

on the accident analysis report completed as a result of the 

accident, the Petitioner apparently failed to understand that he 

was not being disciplined or "written up" for the accident.  He 

was not treated differently from the white employees he 

maintained were not disciplined for damage to equipment.  The 

Petitioner was merely required to complete the accident analysis 
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report in order to maintain a record of incidents involving City 

equipment.  Under the section entitled "corrective action," the 

report merely indicated, "reinstruct employee."  There was no 

discipline imposed.  Mr. Sams testified that he did not issue a 

warning, reprimand, re-assignment, or job change as a result of 

the tractor damage incident.  Mr. Sams testified that the 

Petitioner's obstinance regarding the completion of the accident 

report form was a further example of difficulties encountered in 

supervising the Petitioner.   

13.  Ed Kersey is a Labor Crew Leader II who reports to 

Mr. Sams and who directly supervised Ricks.  In addition to the 

incident where Ricks refused a directive to mow the retention 

pond, Mr. Kersey also encountered the Petitioner's obstinance 

and failure to follow supervision, on occasions when the 

Petitioner was angry or upset and would mow over litter or trash 

on the ground rather than pick it up, or have it picked up, 

before running the mowing machine over it.  He also had a 

tendency to show up late for equipment maintenance work.  He was 

verbally counseled for this, although never "written up," but 

kept doing it even after being counseled about it.   

14.  During less than nine weeks in which the Petitioner 

was employed in the relevant position, he was absent from work 

for four days.  He left early on one occasion without permission 

and was late at least twice without excuse.  When he left early, 



 

 9

he left two and one quarter hours early from work without 

permission.  The four days missed from work were without leave 

or permission.  He arrived late for job assignments on the two 

occasions.  His poor attendance in a nine-week period is more 

egregious because the Petitioner was only working a four-day 

work week.   

15.  The Petitioner frequently missed the designated 

maintenance times set aside for the motor vehicle equipment 

operators to work together to maintain their equipment.  This is 

a part of their job description.  Crew leader Ed Kersey 

established that this time was specifically designated in 

recognition that workers could maintain their equipment if they 

cooperated with each other.  When the Petitioner frequently 

failed to attend the group maintenance sessions, he would 

complain about the difficulty of performing maintenance tasks 

alone.   

16.  In summary, the evidence fails to establish that the 

Petitioner was discriminated against due to his race or any 

other protected status.  The preponderant evidence showed that 

the Petitioner's employment was terminated during his 

probationary period, because his habits and dependability did 

not merit continued employment.  Specifically, the preponderant 

evidence establishes that the Petitioner's poor attendance 

record, sub-standard equipment maintenance, and unresponsive and 
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confrontational attitude towards his supervision were all 

legitimate, nondiscriminatory reasons justifying the termination 

of the Petitioner's employment, especially considering that he 

was in his probationary period.   

17.  The Petitioner offered no persuasive evidence that, as 

a member of a protected class, he was treated differently or 

worse in any employment decision or category as compared to 

similarly situated employees outside his protected class.  

Additionally, based upon the above-found instances of deficient 

performance and deficient attitude toward supervision, the 

Petitioner did not offer persuasive evidence that he was 

qualified for the position in question from which he was 

terminated.   

CONCLUSIONS OF LAW 

18.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2004) 

19.  Section 760.10(1)(a), Florida Statutes (2004), 

provides that it is an unlawful employment practice for an 

employer ". . . to discharge or to fail or refuse to hire an 

individual, or otherwise to discriminate against any individual 

with respect to compensation, terms, conditions, or privileges 

of employment, because of such individual's race, color,  
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religion, sex, national origin, age, handicap, or marital 

status."   

20.  The Petitioner has the burden of establishing that the 

Respondent's actions were motivated by a discriminating purpose, 

through direct or circumstantial evidence.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 207 (1981).  St. Mary's Honor Center v. Hicks, 504 U.S. 

502, 113 S. Ct. 2742, 2747, 125 L. Ed. 407, 416 (1993). 

21.  Pursuant to the McDonnell-Douglas standard of proof 

(McDonnell-Douglas Corp. v. Green, 411 U.S. 792 (1973)) the 

Petitioner has the burden of establishing a prima facie case of 

racial discrimination.  If a prima facie case is demonstrated, 

then the Respondent must articulate a legitimate, non-

discriminatory reason for its actions.  If such a reason is 

established, then the Petitioner must show that the proffered 

reason is pre-textual.  The ultimate burden of persuasion 

remains with the Petitioner.  Texas Department of Community 

Affairs v. Burdine, supra; St. Mary's Honor Center v. Hicks, 

supra. 

22.  In order to establish a prima facie case, the 

Petitioner must prove, by preponderant evidence, that: (1) He 

belongs to a protected class, (2) He was subjected to an adverse 

employment action; (3) The Respondent treated similarly-situated 

employees, outside the protected class, more favorably, and (4)  



 

 12

he was qualified to do the job.  Jones v. Bessemer Carroway 

Medical Center, 137 F.3rd 1306, 1310 (11th Cir. 1998). 

23.  The Petitioner maintains that he felt "uncomfortable" 

and "harassed" while he was in his brief employment with the 

Respondent concerning the incidents referenced in the above 

Findings of Fact but he did not indicate any circumstances in 

his testimony, the sole testimony for his position, which would 

tend to these feelings of harassment as being based on his race 

or any other protected characteristic.  He presented no evidence 

at hearing that his termination was due to any unlawful 

discrimination.  While he maintained that he was disciplined for 

the damage to the tractor roof, as compared to a white employee, 

in fact the preponderant, persuasive evidence shows he was not 

disciplined at all and neither was the white employee for the 

incident he was involved in.  Further, based on the totality of 

the persuasive evidence offered, the Petitioner was not 

established to have been actually qualified for his employment 

during this probationary period, given the deficiencies 

established by the Respondent's evidence.  He did not establish 

that any disparate treatment was meted out to him as compared to 

similarly situated employees who were of different race or not 

members of his protected class.  Thus, while the Petitioner 

established that he is a member of a protected class because of 

his race (black), he did not establish his qualifications for 
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the position from which he was terminated nor did he establish 

that he was subjected to disparate treatment, and thus has not 

established a prima facie case of discrimination based upon his 

race. 

24.  In any event, the Respondent offered ample evidence of 

legitimate, nondiscriminatory reasons concerning why the 

Petitioner was discharged from his probationary position.  The 

Petitioner demonstrated a repeated failure to perform essential 

and nonessential functions of his position, of which he had 

notice of through his job description, and policy directives 

from his supervisors.  Additional reasons for discharge were his 

attendance problems and failure to perform directive tasks on a 

timely basis or at all.  The Petitioner offered no evidence to 

establish that these reasons for his discharge were pre-textual 

and were actually couched in discriminatory motives.   

25.  In summary, there is no reasonable basis to conclude 

that the Petitioner was discriminated against because of his 

race or for any other protected characteristic. 

26.  The Respondent seeks attorney's fees based upon the 

position that the Petitioner's claim is frivolous, unreasonable 

and without foundation in law or fact; citing Christianburg 

Garment Co. v. E.E.O.E., 434 U.S. 412, 421-422 (1978) and 

Section 760.116, Florida Statutes (2004).  Although the 

Petitioner had ample opportunity in the investigatory stage of 
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this matter through the "no cause" determination to ascertain 

that he had insufficient facts and evidence to support his claim 

and persisted in its prosecution anyway, the fact remains that 

he had a right, created by Section 760.11, Florida Statutes, to 

proceed before the Division of Administrative Hearings, even in 

the face of an adverse cause determination.  Because of this, 

and because he has not had the benefit of counsel, the 

attorney's fee claim is denied. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered dismissing the 

Petition in its entirety. 

DONE AND ENTERED this 22nd day of December, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of December, 2004. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ANNE E. DORFLER, 
 
     Petitioner, 
 
vs. 
 
PERKINS RESTAURANT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3196 

   
RECOMMENDED ORDER 

 
 A formal hearing was held on November 5, 2004, before 

Daniel M. Kilbride, Administrative Law Judge of the Division of 

Administrative Hearings, in Melbourne, Florida.  The following 

appearances were entered: 

APPEARANCES 
 

     For Petitioner:  Anne E. Dorfler, pro se 
                      700 North Courtney Parkway 
                  Apartment 524 
                      Merritt Island, Florida  32953 
 
     For Respondent:  Shahrooz Banapoor, Vice-President 
      BB & D of Cocoa Beach, Inc. 
      5590 North Atlantic Avenue 
      Cocoa Beach, Florida  32931 
 

STATEMENT OF THE ISSUE 

 Whether Petitioner was wrongfully terminated from her 

position as a hostess with Respondent because of her handicap, 

in violation of Subsection 760.10(1)(a), Florida Statutes 

(2003). 
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PRELIMINARY STATEMENT 

 Petitioner timely filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) on December 1, 

2003.  An investigation was initiated by the FCHR.  However, on 

July 30, 2004, after a period of 180 days, Petitioner submitted 

a request to withdraw her complaint and file a Petition for 

Relief requesting an administrative hearing.  Thereafter, on 

September 3, 2004, a Petition for Relief was received by the 

FCHR, and on September 9, 2004, this matter was transmitted to 

the Division of Administrative Hearings for hearing.  Following 

discovery, this hearing was held on November 5, 2004. 

     At the hearing, Petitioner testified in her own behalf and 

introduced seven exhibits in evidence.  Respondent offered the 

testimony of four witnesses and entered five exhibits in 

evidence.  The hearing was recorded, but was not transcribed.   

The parties agreed to file proposed findings of fact within ten 

days following the hearing.  Neither Petitioner nor Respondent 

has filed proposed findings of fact or conclusions of law as of 

the date of this Recommended Order. 

FINDINGS OF FACT 

 Based upon all of the evidence, the following findings of 

fact are determined: 

 1.  Petitioner, a 47-year-old female, was hired by 

Respondent on or about July 15, 2003, as a part-time hostess at 
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Respondent's restaurant in Cocoa Beach, Florida.  The 

understanding at that time was that she would be called in to 

work three to four hours a day, three to four days a week, as a 

leased, at-will employee from SkilStaf.  SkilStaf would be the 

employer of record for wage and payroll reporting purposes. 

 2.  Respondent, BB & D of Cocoa Beach, Inc., is a 

franchisee of Perkins Restaurant and Bakery and is an employer 

under the provisions of Chapter 760, Florida Statutes (2003). 

 3.  Petitioner first reported for work on July 17, 2003, 

and received training as a hostess/cashier by Debra Russell, 

associate manager, and received the same information about the 

job requirements, duties, and benefits given to all new hires.  

During her training, Petitioner was advised that in addition to 

seating guests and operating the cash register, a hostess would 

be required to bus tables when the restaurant was busy and the 

other staff was in need of help, although this requirement was 

not listed on the printed job description. 

 4.  Petitioner did advise Respondent that she had a 

disability and that she required a reasonable accommodation in 

order to perform her job.  She stated that several years before 

she had undergone back surgery as a result of an injury that was 

not job related and could not perform a job that required heavy 

lifting.  Petitioner advised Russell that she could not bus 

tables because it would require heavy lifting.  Russell asked 



 4

Petitioner to provide Respondent with a doctor's note advising 

them of the nature of her disability and what accommodations she 

required. 

 5.  Petitioner continued to work as a hostess at the 

Perkins Restaurant through July 22, 2003, and performed the job 

satisfactorily.  She was not asked to bus tables during this 

period.  Petitioner was not called back to work as a hostess 

after July 22, 2003, and did not receive any notification that 

she was terminated.   

 6.  Petitioner obtained a note from her physician dated 

July 28, 2003, which indicated that she was capable of working 

four to five hours a day as a hostess.  This evidence is 

hearsay.  In addition, it is not convincing that Petitioner 

turned in a copy of the note to management anytime after that 

date.  She tried to talk to management about her status, but was 

unsuccessful. 

 7. Although Petitioner did not prove that she is a 

disabled person, she was perceived to be disabled by her 

employer. 

 8.  Petitioner testified that she talked to Russell some 

time in early August.  Petitioner claimed that Russell said that 

she had talked to the owner who said that he did not think 

Petitioner should be working as a hostess, but should get a desk 

job sitting down.  Russell denied making such a statement.  No 
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other evidence was offered to support this statement.  

Therefore, said statement is uncorroborated hearsay and 

unreliable, and will not be relied upon as a finding of fact. 

 9.  Petitioner presented evidence that since July 2003, she 

has been unemployed, in spite of her making reasonable efforts 

to obtain suitable part-time employment. 

 10. Respondent demonstrated that Petitioner sought to have 

several days in a row off after working only three days.  

Petitioner worked six shifts total during her employment with 

Respondent. 

11. Respondent needed two other part-time hostesses for 

the other shifts because the restaurant was open seven days a 

week, 24 hours a day, for a total of 21 shifts per week. 

12. Respondent demonstrated that the summer business that 

year was slower than projected and never picked up.  The 

restaurant business is labor-intensive and accounts for 30 to 40 

percent of overhead costs.  In order for management to control 

costs, it must cut back on employees. 

13. Petitioner was involuntarily terminated because sales 

were underperforming projections and labor costs were being 

controlled by a reduction in force. 

14. Petitioner was unable to prove that her termination 

was the result of her disability or perceived disability and 
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that Respondent's proffered reason for her termination was 

pretextual. 

CONCLUSIONS OF LAW 

 15. The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto pursuant to Section 120.569, Subsection 

120.57(1), and Chapter 760, Florida Statutes (2003). 

 16. Petitioner contends that she was unlawfully discharged 

by Respondent due to discrimination because of her disability.  

Petitioner relies on the Florida Civil Rights Act of 1992 

(FCRA), Section 760.01, et seq., Florida Statutes (2003).  The 

FCRA prohibits certain specified unlawful employment practices 

and provides remedies for such violations. 

 17. That statute provides, in pertinent part, as follows: 

  760.01  PURPOSES, CONSTRUCTION; TITLE 
 

*   *   * 
 
  (2)  The general purposes of the Florida 
Civil Rights Act of 1992 are to secure for 
all individuals within the state freedom 
from discrimination because of race, color, 
religion, sex, national origin, age, 
handicap, or marital status and thereby to 
protect their interest in personal dignity, 
to make available to the state their full 
productive capacities, to secure the state 
against domestic strife and unrest, to 
preserve the public safety, health and 
general welfare, and to promote the 
interests, rights, and privileges of 
individuals within the state. 
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  (3)  The Florida Civil Rights Act of 1992 
shall be construed according to the fair 
import of its terms and shall be liberally 
construed to further the general purposes 
stated in this section and the special 
purposes of the particular provision 
involved. 
 

*   *   * 
 
  760.10  Unlawful employment practices.- 
 
  (1)  It is an unlawful employment practice 
for an employer: 
 
  (a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

*   *   * 
 
  (8)  Notwithstanding any other provision 
of this section, it is not an unlawful 
employment practice under ss. 760.01-760.10 
for an employer, . . . to: 
 
  (a)  Take or fail to take any action on 
the basis of . . . handicap . . . in those 
certain instances in which . . . absence of 
a particular handicap . . . is a bona fide 
occupational qualification reasonably 
necessary for the performance of the 
particular employment to which such action 
or inaction is related. 

 
 18. Federal discrimination law may be used for guidance in 

evaluating the merits of claims arising under Chapter 760, 

Florida Statutes (2003).  Florida courts construe disability 

discrimination actions under the FCRA in conformity with the 
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Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. Section 

12111(8), as interpreted by federal courts.  Wimberly v. 

Securities Technology Group, Inc., 866 So. 2d 146 (Fla. 4th DCA 

2004); Tourville v. Securex, Inc., 769 So. 2d 491, 492 n. 1 

(Fla. 4th DCA 2000); Greene v. Seminole Electric Co-op., Inc., 

701 So. 2d 646 (Fla. 5th DCA 1997). 

 19. The general rule describing the burden of proof in 

discrimination cases involving circumstantial evidence was first 

enunciated in McDonnell Douglas v. Green, 411 U.S. 792, 802-803 

(1973).  However, the charge of discrimination in McDonnell 

Douglas involved an alleged violation of Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. Sections 2000e through 2000e-17 

(Title VII) rather than an alleged violation of the ADA.  

Although the Title VII criteria utilized by the court in 

McDonnell Douglas are, as a practical matter, inapplicable to 

handicap discrimination cases under the ADA, the shifting burden 

of proof utilized in McDonnell Douglas is applicable to handicap 

discrimination cases such as this proceeding.  Brand v. Florida 

Power Corp., 633 So. 2d 504, 509-510 (Fla. 1st DCA 1994).  

 20. The FCHR has adopted federal standards for allocating 

the burden of proof in handicap discrimination claims.  See, 

e.g., Hunter v. Winn-Dixie Stores, Inc., Case No. 82-0799 (FCHR 

February 23, 1983).  Accordingly, Petitioner must prove by a 

preponderance of the evidence: 



 9

1.  That [she] is a handicapped person 
within the meaning of the Florida Civil 
Rights Act; 
 
2.  That [she] is otherwise qualified for 
the position in question; and 
 
3.  That [she] was discharged from her 
position solely by reason of her handicap. 
   

Brand, supra.   

 21. Under the FCRA and the federal ADA, a person is 

considered to have a disability if he or she:  (1) has a 

physical or mental impairment which substantially limits one or 

more major life activities; (2) has a record of such impairment; 

and (3) is regarded as having such impairment.  Gordon v. E.L. 

Hamm and Associates, 100 F.3d 907, 910 (11th Cir. 1996). 

 22. Petitioner has failed to prove that she suffered from 

a disability by other than hearsay evidence.  However, she has 

demonstrated that she was perceived to be handicapped by her 

employer.  Therefore, she is a handicapped person within the 

meaning of the FCRA or the ADA.  Gordon, 100 F.3d at 910. 

 23.  Petitioner has met her burden of proving that she was 

a qualified employee able to perform the essential functions of 

the position with reasonable accommodations within the meaning 

of 42 U.S.C. Section 12112(a).  Compare Wood v. Green, 323 F.3d 

1309, 1312 (11th Cir. 2003), and Cramer v. Florida, 117 F.3d 

1258, 1264 (11th Cir. 1997) (each stating the cited definition 

of a qualified employee under the ADA) with Brand, 633 So. 2d at 



 10

510 (defining a qualified employee under Title V of the 

Rehabilitation Act of 1973, 29 U.S.C. Section 791, to be an 

individual that is qualified for a position "apart from his or 

her handicap.") 

 24. Respondent provided reasonable accommodations to 

Petitioner to allow her to produce medical evidence of her 

disability and did not insist that she bus tables, or otherwise 

lift heavy objects, until such evidence was produced.  The term 

"reasonable accommodation" must be construed to mean an 

accommodation that presently, or in the immediate future, 

enables Petitioner to perform the essential functions of her 

job.  Wood, 233 F.3d at 1313-1314. 

 25.  However, Petitioner produced no credible evidence that 

any supervisor or other employee of Respondent made the decision 

to terminate her based upon a handicap, either perceived or 

real. 

 26. In addition, Respondent has articulated a legitimate, 

nondiscriminatory reason for the challenged employment decision, 

reduction in force due to slow sales. 

27.  The employer is required only to "produce admissible 

evidence which would allow the trier of fact rationally to 

conclude that the employment decision had not been motivated by 

discriminatory animus."  Texas Department of Community Affairs 

v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 
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(1981).  Once the employer articulates a legitimate reason for 

the action taken, the evidentiary burden shifts back to 

Petitioner who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  The employer need not prove that it was actually 

motivitated by the articulated non-discriminatory reasons.  

Burdine, 450 U.S. at 257-258.  The ultimate burden of persuading 

the trier of fact that Respondent intentionally discriminated 

against Petitioner, remains at all times with Petitioner.  

Burdine, 450 U.S. at 253; St. Mary's Honor Center v. Hicks, 509 

U.S. 502, 113 S. Ct. 2742 (1993). 

28.  Petitioner has failed to offer any credible direct 

evidence of handicap discrimination.  Scott v. Suncoast 

Beverages, 295 F.3d 1223, 1227 (11th Cir. 2002).   

29. Petitioner has failed to establish that Respondent's 

proffered reason for her termination was pretextual.  Further, 

in the absence of evidence of intent to discriminate, courts and 

administrative agencies are "not in the business of adjudging 

whether employment decisions are prudent or fair," but rather 

"whether unlawful discriminatory animus motivates a challenged 

employment decision."  Pashoian v. GTE Directories, 208 F. Supp. 

2d 1293, 1309 (M.D. Fla. 2002). 

30.  Petitioner has failed to show that her termination was 

made due to discriminatory actions on the part of Respondent,  
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and thus, there has been no showing that Respondent violated 

Subsection 760.10(1), Florida Statutes (2003). 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner's Petition for Relief 

from an Unlawful Employment Practice with prejudice. 

DONE AND ENTERED this 23rd day of December, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of December, 2004. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Shahrooz Banapoor 
BB & D of Cocoa Beach, Inc. 
5590 North Atlantic Avenue 
Cocoa Beach, Florida  32931 
 
Anne E. Dorfler 
700 North Courtney Parkway 
Apartment 524 
Merritt Island, Florida  32953 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHRISTIAN C. GRIGGS, 
 
     Petitioner, 
 
vs. 
 
STATE OF FLORIDA, PUBLIC 
DEFENDER, FOURTEENTH  
JUDICIAL CIRCUIT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-3577 

   
RECOMMENDED ORDER 

 
A formal hearing was conducted in this case on December 9, 

2004, in Mariana, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings.   

APPEARANCES 

 For Petitioner:  Christian C. Griggs, pro se 
                      130 25th Avenue 
                      Apalachicola, Florida  32320 
 
 For Respondent:  Herman D. Laramore, Esquire 
                      Public Defender, Fourteenth Circuit 
                      Jackson County Courthouse 
                      Post Office Box 636 
                      Mariana, Florida  32447 
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STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed a unlawful 

employment practice by discriminating against Petitioner based 

on an alleged disability in violation of Section 760.10, Florida 

Statutes.   

PRELIMINARY STATEMENT 

 On February 4, 2004, Petitioner Christian C. Griggs 

(Petitioner) filed an Employment Charge of Discrimination with 

the Florida Commission on Human Relations (FCHR).  In the 

charge, Petitioner alleged that Respondent State of Florida, 

Public Defender, 14th Judicial Circuit (Respondent), had 

discriminated against her by terminating her employment because 

she was disabled.   

 On August 26, 2004, FCHR issued a Determination:  No Cause, 

finding no reasonable cause to believe that an unlawful 

employment practice had occurred.  Petitioner subsequently filed 

a Petition for Relief with FCHR.  On September 30, 2004, FCHR 

referred the case to the Division of Administrative Hearings.   

 On October 13, 2004, the undersigned issued a Notice of 

Hearing.  The notice scheduled the hearing for December 9, 2004. 

 On October 15, 2004, Respondent filed a Motion for Summary 

Hearing.  An Order dated October 27, 2004, denied the motion. 
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 During the hearing Petitioner testified on her own behalf 

and presented the testimony of one additional witness.  

Petitioner offered four exhibits that were accepted as evidence. 

 Respondent presented the testimony of the Public Defender 

for the 14th Judicial Circuit and two additional witnesses.  

Respondent offered 12 exhibits that were accepted as evidence. 

 The parties did not file a transcript of the proceeding.  

On December 17, 2004, Respondent filed a Proposed Recommended 

Order.  On December 20, 2004, Petitioner filed a Proposed 

Recommended Order. 

 All citations hereinafter are to Florida Statutes (2003), 

except as otherwise specified. 

FINDINGS OF FACT 

 1.  Respondent initially hired Petitioner as a legal 

secretary in 1997.  At that time, Petitioner worked in 

Respondent's office in Chipley, Florida.  Petitioner suffered no 

continuing medical problems in 1997. 

 2.  In a memorandum dated April 17, 2001, Respondent's 

staff advised Petitioner that employees using more leave than 

they had earned would have to be place on "leave without pay" 

for the time used in excess of time earned.   

 3.  In a letter dated May 14, 2001, Petitioner advised 

Respondent that she intended to resign her position as a legal 
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secretary effective May 25, 2001.  Petitioner wrote the letter 

because she was moving to Apalachicola, Florida.   

 4.  Instead of accepting Petitioner's resignation, 

Respondent offered and Petitioner accepted a transfer as a legal 

secretary in Respondent's office in Port St. Joe, Florida.  

Petitioner was able to continue working for Respondent without a 

break in service. 

 5.  In the summer of 2002, Petitioner began to suffer from 

an unexplained shortness of breath.  Neither Petitioner nor 

Respondent knew the cause for the symptoms Petitioner was 

experiencing.   

 6.  By letter dated October 9, 2002, Respondent once again 

advised Petitioner that she could not use more leave time than 

the amount she earned.  On at least one occasion, Petitioner's 

excessive time-off caused a reduction in her salary for "leave 

without pay."   

 7.  In a memorandum dated October 11, 2002, Respondent's 

staff documented concerns about Petitioner's attendance and 

performance.  One of the concerns was Petitioner's chronic 

failure to file reports in a timely manner.  Petitioner was late 

in filing the reports even though Respondent allowed her to 

prepare them at home and send them to Respondent by facsimile 

transmission from her husband's place of business.   
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 8.  In February 2003, Petitioner still did not have a 

medical diagnosis to explain why she was sick and unable to 

work.  On or about February 13, 2003, Petitioner and her 

supervisor agreed that Petitioner would take leave without pay 

pending an excuse from a doctor that she was unable to work.  

Petitioner's testimony that Respondent offered to let Petitioner 

have an indefinite leave of absence is not persuasive.   

 9.  On March 12, 2003, Petitioner provided Respondent 

medical documentation, excusing her from work due to unspecified 

illness through March 17, 2003.   

10.  On or about March 14, 2003, Petitioner was admitted to 

the hospital.  Subsequent medical tests revealed blood clots in 

Petitioner's lungs.  Petitioner was eventually released from the 

hospital with prescriptions for blood thinning medication and 

oxygen.   

11.  On or about March 20, 2003, Petitioner sent Respondent 

a doctor's excuse by facsimile transmission.  The doctor's note, 

dated March 18, 2003, excused Petitioner from work for two 

weeks.   

12.  On or about April 2, 2003, Petitioner sent Respondent 

a doctor's excuse by facsimile transmission.  The doctor stated 

that Petitioner had been hospitalized with a serious condition 

called pulmonary embolus and that she continued to have 

significant symptoms of shortness of breath and fatigue.  The 



 

 6

doctor's note stated that Petitioner would not be able to work 

for six weeks. 

 13.  On May 5, 2003, Jackie Pooser, Respondent's 

Administrative Director, talked to Petitioner by telephone.  

Ms. Pooser advised Petitioner that she needed to provide another 

doctor's excuse by May 8, 2003, if she was still under a 

doctor's care and unable to return to work.  Otherwise, 

Respondent expected Petitioner to resume her duties in 

Respondent's office in Port St. Joe, Florida.   

 14.  Petitioner was Respondent's only secretary in Port St. 

Joe, Florida.  That office was in dire need of a performing 

secretary.  However, apart from her illness, Petitioner was not 

anxious to return to work in the Port St. Joe office because she 

had a personality conflict with the only full-time attorney who 

worked there. 

 15.  During the May 5, 2003, telephone conversation, 

Petitioner did not tell Ms. Pooser that she was disabled or 

request any on-the-job accommodation.  Instead, she led 

Ms. Pooser to believe that she intended to return to her job 

when authorized to do so by her doctor, hopefully in June 2003.  

During the hearing, Petitioner admitted that she never requested 

that Respondent provide her with any type of accommodation.   

 16.  In a letter dated May 6, 2003, Ms. Pooser confirmed 

the May 5, 2003, phone conversation.  In the letter, Ms. Pooser 



 

 7

further reminded Petitioner that her medical excuse expired on 

May 8, 2003.  The letter referred to the Public Defender 

Classification & Pay Plan requirements for a doctor's excuse 

without which an employee is considered to have abandoned his or 

her employment position.   

 17.  Petitioner's medical excuse expired on May 8, 2003.  

Petitioner did not return to work or provide Respondent with 

further medical documentation.   

 18.  On May 16, 2003, Respondent verbally terminated 

Petitioner by telephone.  A follow-up letter dated May 19, 2003, 

stated that Petitioner's work performance had not been 

satisfactory for some period of time.  The letter also stated 

that Petitioner had abandoned her position by failing to provide 

Respondent with a doctor's excuse.   

19.  Petitioner's testimony that she requested her 

physician to send the medical excuse directly to Respondent by 

facsimile transmission is not persuasive.  Petitioner did not 

call Respondent to inquire whether Respondent received the 

excuse or to offer any other explanation for failing to send 

medical documentation to Respondent.   

20.  Petitioner's doctor subsequently released her to 

return to work.  Petitioner received unemployment compensation 

for at least one month.  In August 2003, Petitioner began 
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working for a real estate company, checking guests into resort 

rentals.  She resigned that job after working for one month.   

21.  Petitioner admitted during the hearing that she was 

not disabled when she worked for Respondent.  According to 

Petitioner, she was diagnosed as being disabled in October 2003, 

after experiencing further medical problems.  However, 

Petitioner has provided no competent (non-hearsay) evidence of 

that diagnosis.   

22.  Respondent's attendance and leave policy states as 

follows in relevant part:   

3.02  STATEMENTS OF POLICY 
 

* * * 
 
     (2)  The granting of any leave of 
absence with or without pay shall be in 
writing and shall be approved by the proper 
authority within the Public Defender Office.  
An employee who is granted leave of absence 
with or without pay shall be an employee of 
the Public Defender while on such leave and 
shall be returned to the same position or a 
different position in the same class and 
same work location upon termination of the 
approved leave of absence, unless the Public 
Defender and the employee agree in writing 
to other conditions and terms under which 
such leave is to be granted.   
 
     (3)  Any leave of absence with or 
without pay shall be approved prior to the 
leave being taken except in the case of an 
emergency where the employee must be absent 
prior to receiving approval from the proper 
authority for the absence.   
 

* * * 
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     (b)  If an employee's request for leave 
of absence is disapproved and the employee 
takes unauthorized leave, the Public 
Defender may place the employee on leave 
without pay and after an unauthorized leave 
of absence for 3 consecutive workdays may 
consider the employee to have abandoned the 
position and resigned from the Public 
Defender's Office.   
 

* * * 
     3.14  FAMILY AND MEDICAL LEAVE 
 
     (1)  In accordance with the federal 
Family and Medical Leave Act (FMLA) 
regulated by the U.S. Department of Labor, 
eligible employees can receive up to 12 
weeks of unpaid leave during any 12-month 
period for the following reasons:  . . . 
taking care of one's own serious health 
condition.   
 
     (2)  Employees are not required to take 
all 12 weeks at once.  The employee may 
request a few days or weeks off at a time 
(referred to as intermittent leave) or 
continue to work on a part-time basis 
(reduced leave).  Unless written medical 
justification deems it necessary, the Public 
Defender is not required to grant 
intermittent or reduced leave.   
 

* * * 
 
     (4)  Employees must provide reasonable 
notice (30 days if possible) and make an 
effort to schedule their leave so as not to 
unduly disrupt agency operations.  The 
Public Defender may request progress reports 
from the employees regarding leave status.   
 

* * * 
 
     (7)  The Public Defender may require 
certification from a healthcare provider 
regarding the need for medical leave, as 
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well as certification of an employee's 
fitness to return to work.   
 

23.  From August 1, 2002, through May 16, 2003, Respondent 

approved 518 hours or 12 weeks and 38 hours of leave without 

pay.  During the hearing, Petitioner acknowledged that she 

received the leave without pay.  Her testimony that she was not 

familiar with the above-referenced policies is not credible.   

CONCLUSIONS OF LAW 

24.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.10, Fla. Stat. 

(2004). 

25.  It is an unlawful employment practice for an employer 

to discriminate against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual’s disability or handicap.  See 

§ 760.10(1), Fla. Stat.    

26.  The provisions of Chapter 760, Florida Statutes, are 

analogous to those of the Americans With Disabilities Act (the 

"ADA"), 42 U.S.C. Section 12101, et seq.  Cases interpreting the 

ADA are, therefore, applicable to Chapter 760, Florida Statutes.  

See Razner v. Wellington Regional Medical Ctr., Inc., 837 So. 2d 

437, 440 (Fla. 4th DCA 2002). 
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27.  A petitioner in a discrimination case has the initial 

burden of proving a prima facie case of discrimination.  See 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 

36 L.Ed.2d 668 (1973). 

28.  If the petitioner proves a prima facie case, the 

burden shifts to the respondent to proffer a legitimate 

non-discriminatory reason for the actions it took.  See Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 

101 S.Ct. 1089, 67 L.Ed.2d 207 (1981).  Respondent's burden is 

one of production, not persuasion, as it always remains 

Petitioner's burden to persuade the fact-finder that the 

proffered reason is a pretext and that Respondent intentionally 

discriminated against Petitioner.  See Burdine, 450 U.S. at 252-

256.   

29.  To prove a prima facie case of handicap 

discrimination, Petitioner must establish the following 

elements:  (a) she was a disabled person within the meaning of 

the Florida Civil Rights Act and the ADA; (b) she was able to 

perform her assigned duties satisfactorily; and (c) Respondent 

did not accommodate Petitioner's disability and/or discharged 

Petitioner despite her satisfactory performance.  Swenson-Davis 

v. Orlando Partners, Inc., 16 F.A.L.R. 792, 798 (FCHR 1992).   

30.  A person is disabled when:  (a) he or she has a 

physical or mental impairment that substantially limits one or 
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more major life activities; (b) he or she has a record of having 

an impairment; or (c) he or she is regarded as having an 

impairment.  42 U.S.C. § 12102(2); 29 C.F.R. § 1630.2(g)(I).   

31.  Petitioner did not present competent medical evidence 

that she is disabled.  In fact, Petitioner testified that she 

was not diagnosed as being disabled until October 2003.  Even 

so, it is clear that Respondent regarded Petitioner as having 

serious medical problems which justified over 12 weeks of leave 

without pay in the last year of her employment.   

32.  A qualified individual with a disability must 

establish that he or she is able to perform the essential 

functions of the job with or without reasonable accommodation.  

LaChance v. Duffy's Draft House, Inc., 146 F.3d 832, 835 (11th 

Cir. 1998).  "The employee retains at all times the burden of 

[persuasion] . . . that reasonable accommodations were 

available."  Moses v. American Nonwovens, Inc., 97 F.3d 446, 447 

(11th Cir. 1996).   

33.  An employer unlawfully discriminates against a 

qualified individual with a disability when the employer fails 

to provide "reasonable accommodations" for the disability - 

unless doing so would impose undue hardship on the employer.  

See 42 U.S.C. § 12112(b)(5)(A); 29 C.F.R. § 1630.9(a).  

34.  In this case, Petitioner never requested any 

accommodation other than leave without pay.  Petitioner could 
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have inquired of her doctor and her employer whether she could 

return to work on oxygen.  Her testimony that she never knew 

this was a potential accommodation is not credible.   

35.  Petitioner was qualified to work as a legal secretary 

before she became ill.  Otherwise, Respondent would not have 

given Petitioner the transfer to the Port St. Joe office.  

However, Petitioner presented no persuasive evidence that she 

was able to return to work, with or without accommodation, as a 

legal secretary in Respondent's Port St. Joe office after March 

2003.   

36.  To the extent that Petitioner was disabled and able to 

perform her duties satisfactorily, she completed her prima facie 

case of handicap discrimination by testifying that she was 

discharged despite her satisfactory performance.  However, the 

greater weight of the evidence indicates that Respondent fired 

Petitioner because she failed to provide a medical excuse to 

justify further leave without pay.  Respondent properly 

concluded that Petitioner had abandoned her job after providing 

Petitioner more than adequate notice in the May 5, 2003, 

telephone call and the May 6, 2003, letter.   

37.  Respondent had a legitimate non-discriminatory reason 

to terminate Petitioner's employment.  Petitioner has not shown 

that Respondent's reason was a pretext for discrimination. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 

Relief.   

DONE AND ENTERED this 23rd day of December, 2004, in 

Tallahassee, Florida, Leon County, Florida. 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of December, 2004. 

 
 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Herman D. Laramore, Esquire 
Public Defender, Fourteenth Circuit 
Jackson County Courthouse 
Post Office Box 636 
Marianna, Florida  32447 
 
Christian C. Griggs 
130 25th Avenue 
Apalachicola, Florida  32320 

 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 



TBD | 200452 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 138 of 155 

 

 

 

 

 

200452 TBD.R 008 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Mcadory v. Denny’s Restaurant 

CITATION: 200452 TBD.R 008 

DATE: 12/20/2004 

STATE: FL  

 

CASE NO: 

23-03670 (FCHR) 

04-002642 (DOAH) 

CASE TYPE: Public Accommodations Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 04002642.pdf 

PAGES: 15 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHARLENE MCADORY, 
 
     Petitioner, 
 
vs. 
 
DENNY'S RESTAURANT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2642 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before  

Robert S. Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on November 3 and 4, 2004, in 

Jacksonville, Florida. 

APPEARANCES 
 
 For Petitioner:  Charlene McAdory, pro se 
      417 Oliver Avenue North 
      Minneapolis, Minnesota  55405 
 
 For Respondent:  Susan S. Erdelyi, Esquire  
      Marks Gray, P.A. 
      Post Office Box 447 
      Jacksonville, Florida  32201 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent, a restaurant, unlawfully 

discriminated against the Petitioner, who is African-American, 

by refusing to serve her because of her race.  
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PRELIMINARY STATEMENT 

 On August 15, 2003, Petitioner, Charlene McAdory, filed a 

charge of discrimination with the Florida Commission on Human 

Relations (“FCHR”) in which she alleged that she was 

discriminated against at a Denny’s restaurant located near the 

Jacksonville, Florida International Airport.  Petitioner 

specifically alleged that Respondent’s employees refused to 

serve her a meal at the restaurant on July 2, 2003, because she 

is African-American.  After investigating Petitioner’s claim, 

the FCHR issued a determination of no cause on June 23, 2004. 

Petitioner filed a Petition for Relief from the no cause 

determination on July 23, 2004, and the matter was transferred 

to the Division of Administrative Hearings on July 26, 2004.  

The undersigned Administrative Law Judge was assigned to the 

case and the matter proceeded to hearing in Jacksonville, 

Florida, on November 3 and 4, 2004.  

At the final hearing, the Petitioner testified herself, and 

offered the testimony of witnesses Shane Durbec, Audrey Howard, 

Rhonda Nicks, Deanna Owens, and Sheri Thomas, and offered 

Exhibit Nos. 1 through 12, all of which were admitted into 

evidence.  Respondent offered the testimony of witnesses Brandy 

Turner, Michael Kinnaman (via telephone), Joanna Lopez, Charlene 

McAdory, and Shane Durbec, and offered Exhibit Nos. 1 through 

12, all of which were admitted into evidence.    
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No transcript was filed.  After the hearing, Petitioner and 

Respondent filed their Proposed Recommended Orders on  

November 19, 2004.  

References to statutes are to Florida Statutes (2004) 

unless otherwise noted.   

FINDINGS OF FACT 

1.  At approximately 2:25 p.m., on July 2, 2003, 

Petitioner, an African-American resident of Minneapolis, 

Minnesota, entered the premises of a Denny’s Restaurant located 

at 14697 Duval Road, Jacksonville, Florida, to eat a meal. 

2.  Petitioner had spent the previous night in Gainesville, 

Florida, and had interviewed for a position with the City of 

Gainesville that morning before driving to Jacksonville to fly 

home to Minneapolis. 

 3.  Petitioner approached the wait stand and waited 

approximately three minutes to be seated. 

 4.  Petitioner noticed only five guests in the restaurant 

at the time she was seated, all of whom were Caucasian. 

5.  Petitioner was seated close to a Caucasian family of 

four and a single Caucasian male seated at another table. 

6.  Petitioner did not claim that she had been segregated 

in the restaurant, and admitted that she had been seated close 

to tables with customers of other races. 
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7.  Immediately after being seated, Petitioner asked the 

hostess for a cup of hot water with lemons, which was promptly 

delivered to her by the hostess. 

8.  Petitioner was treated respectfully by the hostess. 

9.  After the hostess left, Petitioner drank her beverage 

while she reviewed the menu and waited to be greeted by her 

server and to have her order taken. 

10.  Although there appeared to be three servers in the 

restaurant at the time of Petitioner’s visit, only one appeared 

to be serving.  The others appeared to be completing their “side 

work,” that is, restocking and end-of-shift cleaning duties. 

11.  The only person actually serving customers during 

Petitioner’s visit was Rhonda Nicks, a Caucasian woman.  The 

restaurant was short staffed during this period due to a shift 

change and another server’s failure to show for her shift. 

12.  While she waited to be served, Petitioner observed 

that two Caucasian women entered the restaurant, were seated, 

and were promptly served by Ms. Nicks who appeared to be the 

only server in the restaurant. 

13.  Petitioner next observed as a Caucasian man and woman 

entered the restaurant, were seated, then promptly had their 

drink and food orders taken and served by Ms. Nicks. 

14.  After waiting 20-25 minutes, and not having her food 

order taken, or even being acknowledged by the server, 



 5

Petitioner went to the cashier’s stand where she was met by 

Audrey Howard, an African-American employee of the restaurant, 

who asked Petitioner if she wanted to see a manager.  Petitioner 

replied that she did want to see a manager, and one was 

summoned. 

15.  After waiting a few minutes, Petitioner was greeted by 

a Caucasian manager who identified himself as Mike Kinnaman.  

After speaking with Petitioner, Mr. Kinnaman offered to 

immediately put in Petitioner’s food order, to even cook the 

meal himself, and to provide the meal at no charge.  

16.  Petitioner refused Mr. Kinnaman’s offer, stating that 

she had to return her rental car at the airport, then catch a 

flight.  Mr. Kinnaman then offered Petitioner a business card on 

which he wrote “1 free entrée, 1 free beverage, 1 free  

dessert . . . Unit #1789."  

17.  Mr. Kinnaman told Petitioner that she could use the 

card for a free meal at another time.  This offer was made based 

upon the manager’s belief that Petitioner did not have time to 

eat and needed to leave for the airport. 

18.  After speaking with the manager, Petitioner left the 

restaurant at approximately 3:00 p.m.  She drove the short 

distance to the airport, removed her luggage and belongings from 

the rental car, turned in the car, and received her receipt 
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which showed that she had turned in the car at the airport Hertz 

location at 3:20 p.m. 

19.  Although Petitioner told the Respondent’s manager that 

she had to leave to catch a flight, the evidence showed that 

Petitioner’s flight was not scheduled to leave for another four 

hours.  Petitioner’s rental car receipt documented the fact that 

she had a two-day rental and could have kept the car for almost 

another full day. 

20.  Petitioner was in no jeopardy of incurring additional 

rental car charges or of missing her flight when she hurried 

from the restaurant at 3:00 p.m.  

21.  Although Petitioner observed only nine other customers 

in the restaurant while she waited to be served, Respondent’s 

records and the testimony of Audrey Howard, a former cook at 

Respondent’s restaurant, 24 customers were served in the 

restaurant between 2:00 and 3:00 p.m. on the day of Petitioner’s 

visit. 

22.  Although Petitioner testified that she was the only 

African-American customer in the restaurant, Ms. Howard recalled 

a table of two African-American patrons who were served during 

the time period when Petitioner was in the restaurant.  She 

specifically recalled these patrons because the gentleman 

returned his omelet to the kitchen, asking for more cheese. 
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23.  During her time in the restaurant, Petitioner observed 

only five employees.  Respondent’s records demonstrate that 14 

hourly employees were in the restaurant between 2:25 and 3:00 

p.m. 

24.  From where she was seated in the restaurant, it is 

likely that Petitioner could not see every customer and employee 

in the restaurant.  

25.  Petitioner never attempted to call a server over to 

her table, nor did she ask the hostess to either take her order 

or ask a server to provide her with service while she waited. 

 26.  Petitioner did not complain to the manager that she 

had been discriminated against.  She complained that she had 

received poor service. 

27.  Respondent requires training for all of its employees 

on diversity and discrimination issues before they are allowed 

to work for Respondent.  Every server who testified at hearing 

had specifically undergone diversity and discrimination 

training. 

28.  Although Respondent has a history of past 

discrimination against African-Americans as evidenced by a 

consent decree entered into by the company with the United 

States Justice Department, it has since received national awards 

and recognition for its strides in the areas of discrimination 

and diversity. 
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29.  Respondent takes claims of discrimination very 

seriously, and has a zero tolerance standard for acts of 

discrimination by its employees.  

30.  Respondent’s managers are required to report all 

claims of racial discrimination to a 1-800 hotline.  No call was 

made by the manager in this case because he did not believe that 

a claim of discrimination had been made by Petitioner when she 

claimed she had received poor service. 

31.  Petitioner offered no evidence that she had suffered 

damages as a result of the poor service she received at the 

restaurant. 

CONCLUSIONS OF LAW 

32.  The Division of Administrative Hearings has 

Jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat.   

33.  Section 509.092, Florida Statutes, applies to public 

food service establishments such as Respondent’s restaurant: 

Public . . . food service establishments are 
private enterprises, and the operator has 
the right to refuse accommodations or 
service to any person who is objectionable 
or undesirable to the operator, but such 
refusal may not be based upon race, creed, 
color, sex, physical disability, or national 
origin. 
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A person who claims to have suffered a violation of this statute 

may pursue a claim under the provisions of Section 760.11, 

Florida Statutes. 

 34.  The term "public food service establishment" is 

defined as "any building, vehicle, place, or structure, or any 

room or division in a building, vehicle, place or structure 

where food is prepared, served, or sold for immediate 

consumption on or in the vicinity of the premises; called for or 

taken out by customers; or prepared prior to being delivered to 

another location for consumption."  § 509.013(5)(a), Fla. Stat.  

The Denny's Restaurant located in Jacksonville, Florida, which 

is the subject of this proceeding, is a public food service 

establishment.   

35.  Very little case law exists concerning violations of 

Section 509.092, Florida Statutes.  Since no decisions have been 

reported from Florida courts interpreting the provision, it is 

necessary to look to federal actions for guidance.  In LaRoche 

v. Denny's, Inc., 62 F. Supp. 2d 1375 (S.D. Fla. 1999), the 

court treated the plaintiffs' federal and state law claims as 

having identical substantive elements.  Stevens v. Steak n 

Shake, Inc., 35 F. Supp. 2d 882 (M.D. Fla. 1998); and Wells v. 

Burger King Corporation, 40 F. Supp. 2d 1366 (N.D. Fla. 1998), 

specifically apply the statute to restaurant discrimination 

claims.  The Wells case ultimately focused on the application of 
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42 U.S.C. Section 1981 and applied the burden shifting test 

contained in McDonnell Douglas Corp. v. Green, 41 U.S. 792 

(1973), which requires the Petitioner to initially establish 

that 1) they are members of a protected class; 2) they attempted 

to contract for certain services; 3) they were denied the right 

for certain services; and 4) such services remained available to 

similarly situated persons outside the protected class.  Wells, 

supra, at 1368. 

36.  In Stevens v. Steak n Shake, Inc., 35 F. Supp. 2d 882 

(M.D. Fla. 1998), the plaintiffs alleged that Defendant violated 

Section 509.092 when its server asked African-American patrons 

to prepay for meals, allegedly because of their race.  The 

plaintiffs maintained that white patrons were not required to 

prepay their meals.  The court granted summary judgment in favor 

of Steak n Shake on the grounds that the plaintiffs had failed 

to make a prima facie case of discrimination under Section 

509.092, Florida Statutes, namely, that the restaurant denied 

them the full benefits or enjoyment of Steak n Shake and that 

similarly situated Caucasians received full benefits or 

enjoyment.  The court held that the test for establishing a 

prima facie case of discrimination under Section 509.092, the 

plaintiff must demonstrate 1) that he or she is s member of a 

protected class; 2) that defendant intended to discriminate 

against him or her on that basis; and 3) that defendant’s 
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racially discriminatory conduct abridged a right enumerated in 

the statute.  Stevens v. Steak n Shake, Id., at 887. 

37.  The distinction between cases where discrimination was 

found to have occurred and the present matter is that there is a 

clear distinction to be made between discriminatory service and 

slow or poor service.  Nearly everyone who eats in restaurants, 

even those billed as “fast food” restaurants, have experienced 

slow or poor service from time to time.  Everyone has 

experienced the feeling of choosing the “wrong” line at the 

supermarket checkout or the bank teller and experiencing 

frustrating delays while waiting to be served.  These examples, 

however, fall far short of being discriminatory since they are 

based upon the incompetence or lack of training of the service 

person, rather than upon race, creed, color, national origin, 

sex, or physical disability.  When faced with such  

inconveniences, it is natural for us to feel as though others 

around us are being treated with favoritism while we are being 

singled out for disparate treatment. 

38.  Recognizing these inconveniences of modern life, the 

courts have found that poor service in the retail or food 

service industries, without more, is too commonplace to give 

rise to an inference of discrimination.  The point may be best 

expressed in Roberson v. Burger King, Inc., 484 F. Supp. 78 

(E.D. La. 1994), in which the plaintiff, an African-American, 
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alleged that defendant’s employee had discriminated against him 

by making him wait, after he had ordered, while proceeding to 

take the orders of several other Caucasian men who were in line 

behind him.  In dismissing the case, the court wrote: 

In the instant case, plaintiff was not 
denied admittance or service—his service was 
merely slow.  While inconvenient, 
frustrating, and all too common, the mere 
fact of slow service in a fast-food 
restaurant does not, in the eyes of the 
Court, rise to the level of violating one’s 
civil rights.  While it is unfortunate that 
plaintiff had to wait for his food, and may 
have in fact been served after others who 
had ordered sausage biscuits, he has 
nevertheless failed to state a cognizable 
claim for violation of his civil rights. 
 

Id. at 81 (footnote omitted). 

39.  In the instant case, Petitioner failed to show that 

she was refused service.  She was immediately given the beverage 

of her choice and, once she called to the manager’s attention 

that she had not been served, he immediately offered to put in 

her order and even cook it himself.  It was Petitioner who 

refused to accept the manager’s offer, ostensibly because she 

had a plane to catch and a rental car to return.  Petitioner’s 

reason for not accepting the manager’s offer turned out to be 

false since clearly Petitioner had nearly four hours until her 

flight was scheduled to depart and could have kept her rental 

car until that time without incurring additional charges. 

Moreover, Petitioner argued that she was the only African-
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American patron in the restaurant, and that she alone was 

refused service based solely on her race.  At least one employee 

who testified recalled other African-American patrons in the 

restaurant who were served during the same time period as 

Petitioner’s visit.  While Petitioner seemed to fall through the 

cracks by not being served after her initial beverage was 

delivered, she failed to prove that there was any discriminatory 

intent behind the server’s actions.  The manager certainly did 

everything within his power to make matters better once he 

learned of the poor service to Petitioner. 

40.  In order for Petitioner to prevail on a claim of 

discrimination involving slow service, she must demonstrate that 

the slow service was accompanied by some additional conduct, or 

attended by some other circumstances, such that, taken as a 

whole, the resulting situation was “tantamount to a denial of 

service or a refusal to serve,” Stevens v. Steak n Shake, 35 F. 

Supp. 2d at 891 n. 6, from which the requisite discriminatory 

intent can reasonable be inferred.  Petitioner has the burden 

here of proving that she was discriminated against by Respondent 

when she visited the restaurant in Jacksonville.  All that 

Petitioner has established is that she received slow service, 

but not that Respondent treated her in a hostile manner or one 

which a reasonable person would objectively find discriminatory.  

Petitioner presented no facts that, other than slow service, to 
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support her claim that she was discriminated against because of 

her race.  Since the evidence failed to show a discriminatory 

intent on the part of Respondent, Petitioner has failed to show 

that Section 509.092, Florida Statutes, has been violated. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is,  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Ms. McAdory's Petition for 

Relief. 

 DONE AND ENTERED this 20th day of December, 2004, in 

Tallahassee, Leon County, Florida.   

 
 

S 
ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of December, 2004. 
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