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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
EDDIE L. NEWTON, 
 
     Petitioner, 
 
vs. 
 
PENSACOLA GLASS COMPANY, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-2021 

  
RECOMMENDED ORDER OF DISMISSAL 

 
This cause comes before the undersigned pursuant to a 

letter of October 6, 2004, from counsel for the Respondent, 

which the undersigned will treat as a motion to dismiss.  The 

letter motion recounts the procedural history of this case.  On 

July 21, 2004, an Order was entered by the undersigned granting 

a continuance based upon the cause not being ready for hearing, 

in large part due to the lack of responsiveness by the 

Petitioner.  The Petitioner at that point had not timely 

responded to Requests for Admission, had not requested subpoenas 

for witnesses and therefore had not accomplished service of 

subpoenas on any potential witnesses he might need for the 

hearing.  Thus, the case was not ready to proceed to hearing and 

a continuance was granted to avoid waste of the time and 

resources of this forum, as well as the parties and to avoid a 



potential unjust outcome should the Petitioner have to proceed 

to hearing without preparation and attendance of witnesses. 

Thus, the parties were ordered to confer within ten days of 

the July 21, 2004, Order, file a pre-hearing statement within 

five days thereafter, in accordance with a pre-hearing order 

already served in the case previously.  Because he has not been 

represented by counsel, the Petitioner was also accorded an 

additional ten-day extension of time from the date of that Order 

to respond to the Requests for Admission, and instructions as to 

how to respond to the Requests for Admission were provided in 

that Order.  The Petitioner was also given seven additional days 

after the date of the required conference with the Respondent's 

counsel in which to request witness and document subpoenas from 

this forum.   

The undersigned is now advised that the Petitioner's 

failure to respond to procedural requirements delineated above 

and to contact the opposing party continues.  Counsel for the 

Respondent also correctly reminds the undersigned that the 

Respondent filed a Motion for Summary Final Order on July 22, 

2004.  Although the undersigned has no final order authority in 

this case since it is a case arising under Section 120.57(1), 

and Section 120.569, Florida Statutes, the Motion for Summary 

Final Order will also be treated as a motion to dismiss.   
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The Motion for Summary Final Order (Dismissal) delineates 

facts, supported by affidavit and evidence which, if not 

responded to and opposed, show that no disputes of material fact 

remain for adjudication in this forum because the facts therein 

delineated show the absence of a discriminatory reason for the 

employment action originally at issue.  The above statutory 

authority provides that jurisdiction in this forum, and the 

undersigned, only exists where there is a genuine disputed issue 

of material fact.  Rule 1.510(c) of the Florida Rules of Civil 

Procedure allows for summary judgment to be granted when the 

pleadings along with affidavits, depositions, or other factual 

showings, reveal that there exists no genuine issue of material 

fact, with the movant thus being entitled to judgment as a 

matter of law.  Similarly, in this forum, where no genuine issue 

of disputed material fact exists, the forum lacks jurisdiction 

to proceed.  See Johnson v. Gulf Life Ins. Co., 429 So. 2d 744, 

745 (Fla. 3d DCA 1983) (citing Horton v. Gulf Power Co., 401 

So. 2d 1384 (Fla. 1st DCA 1981), rev. den., 411 So. 2d 382 (Fla. 

1981)).  The movant is obligated to show conclusively the 

absence of any genuine issue of material fact.  Id. at 745, 746.  

Once a movant tenders competent evidence to support the motion, 

the opposing party must come forward with counter-evidence 

sufficient to reveal a genuine issue of material fact.  Id. at 

746 (citing Landers v. Milton, 370 So. 2d 368 (Fla. 1979)).  It 
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is not sufficient for an opposing party merely to assert that 

there is an issue of material of fact.  Id. (citing Harvey 

Building, Inc. v. Haley, 175 So. 2d. 780 (Fla. 1965)). 

The above-referenced motion filed on July 22, 2004, has 

never been responded to, after the lapse of nearly four months.  

Moreover, the Request for Admissions have never been responded 

to.  This is so, even though leeway was accorded the Petitioner, 

in the July 21, 2004 Order, because he is unrepresented by 

counsel, with a liberal extension of time in which to respond to 

the Request for Admissions.  In that Order, the undersigned gave 

direction to the Petitioner as to the possible answers available 

for Petitioner to the Requests for Admission.  Nevertheless, the 

Petitioner has never responded to the Requests for Admission.  

Thus, in accordance with Florida Rule of Civil Procedure 1.370, 

because the Petitioner has failed and refused to offer any 

response to the Requests for Admissions they are therefore 

deemed admitted.  Their facts are undisputed, effectively 

admitted as true by the Petitioner.   

Accordingly, as demonstrated above, the evidence offered 

under affidavit with the motion and deemed admitted by the 

failure to respond to the motion or Request for Admissions, 

demonstrates conclusively that there are no disputed issues of 

material fact remaining to be litigated in this proceeding.    

Because there are, effectively, no disputed issues of material 
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fact to be litigated in this forum, the undersigned lacks 

jurisdiction to proceed further.  Accordingly, being advised in 

the premises, it is determined that the hearing is cancelled and 

that the above-referenced motions are granted.  It is, 

therefore, 

RECOMMENDED that a final order be entered dismissing the 

petition in its entirety. 

DONE AND ENTERED this 18th day of November, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                         

P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of November, 2004. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Eddie L. Newton 
3002 North Miller Street 
Pensacola, Florida  32502 
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R. Todd Harris, Esquire 
McDonald, Fleming, Moorhead 
4300 Bayou Boulevard, Suites 12 & 13 
Pensacola, Florida  32503 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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