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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DEBORAH A. GRIFFIN, 
 
     Petitioner, 
 
vs. 
 
ORASA GROUP, INC., 
 
 Respondent. 
                                

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
 
Case No. 04-2286 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause is determined without hearing or formal 

appearances.  It comes on for consideration upon Petitioner's 
Response to the Order to Show Cause filed August 2, 2004. 
 
     Neither Respondent Orasa Group, Inc., nor ITPEU has 
responded to the Order to Show Cause entered herein on July 14, 
2004.   
 
     Although notified of these proceedings, ITPEU has not 
sought to intervene.  The Division of Administrative Hearings 
has no authority or jurisdiction to join a party after the 
Petition for Relief has been referred by the Florida Commission 
on Human Relations (FCHR).  Accordingly, Petitioner's Motion to 
join ITPEU, which is contained in her Response to the Order to 
Show Cause, is denied. 
 
     FCHR's referral packet contains a Transmittal of Petition 
dated June 30, 2004; a three-page Petition for Relief dated June 
25, 2004; a March 12, 2004, letter to Petitioner from the United 
States Department of Labor, Employment Standards Administration, 
Office of Federal Contract Compliance Programs; a Determination:  
No Jurisdiction, entered by FCHR on May 27, 2004; FCHR's Notice 
of Determination:  No Jurisdiction, dated May 27, 2004; and 
Petitioner's Charge of Discrimination dated November 11, 2003. 
 
     The foregoing documents must be interpreted in the light 
most favorable to the Petitioner. 
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     The Charge alleges handicap discrimination, on a date 
certain, as follows: 
 

I had been employed with Respondent since 
May 16, 1994.  In September 2003, I notified 
Project Manager Paul Engels that my medical 
condition required me to drink fluids 
regularly.  On October 20, 2003, I was 
notified that I was being terminated for 
violating company rules and policies and for 
being disrespectful during an awards 
presentation.  I believe I was terminated 
because Mr. Engels perceived me as disabled. 
 

     In its Determination:  No Cause, FCHR recited, in pertinent 
part, that: 
 

2.  Respondent's contract for the provision 
of services to the United States Air Force 
at Eglin Air Force Base in Ft. Walton Beach, 
Florida and [sic] is performed in its 
entirety on a federal enclave that is 
subject to the exclusive jurisdiction of the 
U.S. Government.  "A federal enclave is 
territory which has been transferred by a 
state through cession or consent to the 
United States and over which the federal 
government has acquired exclusive 
jurisdiction.  Osburn v. Morrison Knudsden 
Corp., 962 F. Supp. 1206, 1208 (E.D. Mo. 
1997)."  State laws adopted after cession of 
property as a federal enclave "are without 
force or effect on the federal enclave.  
See, Lord v. Electrical Workers' Local Union 
2088, 646 F.2d 1057, 1059 (5th Cir. 1981). 
 
3.  The State of Florida adopted the Florida 
Human Rights Act of 1977 and the Florida 
Civil Rights [Act] of 1992 after it ceded 
the proper on which Eglin Air Force [Base] 
is located to the federal government.  
Therefore, the Commission has no 
jurisdiction over the Complainant's 
allegations. . . . 
   

     The March 12, 2004, letter from the Office of Federal 
Contract Compliance Programs (OFCCP) relates that it will not 
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investigate any complaint of Petitioner in the federal sector 
because it presumes that the Commission has filed Petitioner's 
Charge with the federal Equal Employment Opportunity Commission 
(EEOC) under FCHR's work-sharing agreement with EEOC and because 
OFCCP also refers complaints raised before OFCCP to the EEOC for 
processing under Title VII (the federal Civil Rights Act). 
 
     The Petition for Relief alleges: 
 

a.  Respondent; specifically, ORASA GROUP, 
INCORPORATED, is a government contractor 
executing a contract (16th Special 
Operations Wing Contract No. F08620-03-D-M-
005) for the provision of Mess Attendant 
Services to the United States to the United 
States Air Force at Hurlburt Field, Florida 
(vice Eglin Air Force Base, Florida as 
stated in the Notice of Determination).  
Respondent does not perform contract 
entirely on a federal enclave because the 
Respondent operates its main office in the 
City of Fort Walton Beach, which is adjacent 
to the military installation.  Respondent's 
main office is responsible for handling 
administrative and human resources matters 
including payroll, disciplinary actions, and 
other management and administrative tasks 
for the services performed under contract. 
 
b.  On December 31, 2003, I requested in 
writing that my complaint be amended to 
include the Industrial, Technical and 
Professional Employees Union (ITPEU).  
Respondent did not properly investigate my 
discrimination complaint and did not comply 
with the union agreement between ORASA 
GROUP, INCORPORATED and ITPEU, which I was 
affected. [sic]  Respondent does not perform 
its duties entirely on federal enclave 
because the Respondent's Union 
Representative operates in Savannah, 
Georgia. 
 
c.  On or about November 5, 2003, I walked 
into the 16th Special Operations Wing Social 
Action Office; specifically Master Sergeant 
Norman B. Williams, Superintendent, Military 
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Equal Opportunity to file discriminations 
against the Respondent.  In accordance with 
DoD Instructions, 1440.1, the Superintendent 
would not accept my complaint and referred 
me to the Florida Commission of Human 
Relations for relief because the Department 
of the Air Force lacked jurisdiction over 
discrimination complaint of government 
contractor employees operating on military 
installations--a Federal enclave.  The Air 
Force waived rights to investigate and 
deferred investigative rights to FCHR. 
 

* * *  
 
e.  I filed complainant [sic] against 
Respondents to U.S. Department of Labor on 
February 18, 2004; specifically, the Office 
of Federal Contracts Compliance Program 
(OFCCP) under provisions of Executive Order 
11246 of Sept. 24, 1965, Part II.  After a 
review of my complainant [sic], OFCCP 
referred actions to the Florida Commission 
on Human Relations (FCHR); citing "The FCHR 
is a state Fair Employment Practice Agency 
(FEPA) . . . charged with resolving civil 
rights complaints, including employment.""  
[sic] . . . EEOC and FEPA are agents for 
each other in receiving charges and that 
each charge will normally be investigated by 
either EEOC or the FEPA (but not both).""  
[sic]  Based upon a Memorandum of 
Understanding with the Equal Employment 
Opportunity Commission (EEOC), the Office of 
Federal Contract Compliance Programs does 
not process complaints alleging individual 
discrimination by a federal contractor.  
These complaints are referred to the EEOC 
for processing under Title VII."  On March 
12, 2004, OFCCP waived rights to investigate 
and deferred all investigative actions to 
the FCHR, the state’s FEPA at Exhibit 1-took 
OFCCP less than 25 days [sic] complete its 
review.  (Emphasis in original) 
 

In her Response to the Order to Show Cause, filed August 2, 
2004, Petitioner admits that: 
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1.  . . . The Commission failed to join 
ITPEU [a/k/a IT&PE] as a Co-Respondent. . .; 
and 
 
2.  Since discriminating events occurred on 
a federal enclave and Commission did not 
enter a determination of reasonable cause 
within 180 days pursuant to Chapter 760, 
Florida Statutes, I invoke the rights [sic] 
to bring civil action against Respondent in 
any court of competent jurisdiction.  
(Bracketed material supplied) 

 
     Because Petitioner's Response to the Order to Show Cause 
now admits that all discriminating events occurred on a federal 
enclave, it appears that FCHR has no jurisdiction of this cause.  
Accordingly, the Division's jurisdiction, which is derivative of 
FCHR's jurisdiction, pursuant to Sections 120.569 and 120.57(1) 
and Chapter 760, Florida Statutes, also does not encompass this 
case.  Therefore, it is appropriate to recommend to the 
Commission that it enter a final order of dismissal. 
 
     This Recommended Order makes no determination as to the 
appropriateness or timeliness of Petitioner’s next proceeding to 
a "court of competent jurisdiction" as she has indicated she 
intends to do, or as to whether she needs a "right to sue" 
letter from FCHR to do so.  However, it would seem appropriate 
that FCHR make any such advices in its final order, and likewise 
it seems appropriate that FCHR send a copy of its final order to 
the EEOC, as part of its work-sharing agreement, and to the 
OFCCP, as evidence of the status of Petitioner's Charge/Petition 
before the state agency, so that the federal agencies may 
accurately advise her as to the status of her case(s) before 
them. 
 

RECOMMENDATION 
 
     Based on the foregoing Findings of Fact and Conclusions of 
Law, it is 
 
     RECOMMENDED that the Florida Commission on Human Relations 
enter a final order dismissing this cause for lack of 
jurisdiction; incorporating the further advices described above; 
and copying its final order to the named federal agencies. 
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DONE AND ORDERED this 30th day of August, 2004, in 
Tallahassee, Leon County, Florida. 

 

                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of August, 2004. 

 
 
COPIES FURNISHED: 
 
Cecil Howard, Esquire 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Patrick Pierce 
Orasa Group, Inc. 
137 Eglin Parkway 
Fort Walton Beach, Florida  32547 
 
Deborah A. Griffin 
411 Williams Court 
Fort Walton Beach, Florida  32547 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
HAROLD GORE MURPHY, III, 
 
     Petitioner, 
 
vs. 
 
PALM BEACH COUNTY SHERIFF’S 
OFFICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1049 

   
RECOMMENDED ORDER  

 
A formal hearing was conducted in this case on June 23, 

2004, in West Palm Beach, Florida, before Administrative Law 

Judge Florence Snyder Rivas of the Division of Administrative 

Hearings. 

APPEARANCES 
 

     For Petitioner:  Jack Scarola, Esquire 
                      Searcy Denney Scarola Barhart 
                        & Shipley,  P.A. 
                      2139 Palm Beach Lakes Boulevard 
                      West Palm Beach, Florida  33409 
 
     For Respondent:  Michael G. Whelan, Esquire 
                      Whelan, DeMaio & Kiszkiel, P.A. 
                      80 Southwest Eighth Street, Suite 1830 
                      Miami, Florida  33130 
 

STATEMENT OF THE ISSUE 
 

Whether Respondent terminated Petitioner's employment in 

violation of the Florida Civil Rights Act of 1992, as amended, 

the Act or Chapter 760, Florida Statutes. 
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PRELIMINARY STATEMENT 

These proceedings were commenced on October 13, 2003, by 

Petitioner Harold Gore Murphy III (Murphy or Petitioner) with 

the filing of a complaint of disability discrimination with the 

Florida Commission on Human Relations (FCHR) against the Palm 

Beach County Sheriff's Office (PBSO or Respondent). 

More particularly, the complaint stated that Murphy ". . . 

was denied reasonable accommodations because of [his] 

disability.  After I was diagnosed with PTSD (Post Traumatic 

Stress Disorder), ADD (Attention Deficit Disorder) and ADHD 

(Attention Deficient [sic] Hyperactivity Disorder), I made a 

request for additional help with my work duties.  Instead of 

accommodating me, I was terminated on October 11, 2002.  I was 

told that I was terminated because I was not competent enough to 

be a police officer."  

The Commission issued a "no cause" determination on 

February 17, 2004.  Murphy timely exercised his right to seek an 

administrative hearing. 

 The identity of witnesses and exhibits, and attendant 

stipulations and rulings are contained in the two-volume 

transcript of the proceedings, which was filed on July 13, 2004.  

The parties timely submitted Proposed Recommended Orders, which 

have been carefully considered. 
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FINDINGS OF FACT 
 

1.  The Palm Beach County Sheriff's Office is a law 

enforcement agency that employs roughly 3,400 individuals, of 

whom approximately 1,200 are sworn law enforcement officers and 

700 are sworn corrections officers.  The remaining employees are 

civilian or non-sworn.   

2.  Murphy was hired as a deputy sheriff by PBSO on 

October 26, 1992.  He was continuously employed in that capacity 

until his termination on October 11, 2002.  For portions of the 

time he worked for PBSO, Murphy also was employed at a Home 

Depot store and in his father's towing business.  

3.  Murphy’s career at PBSO was the fulfillment of a life 

dream, one for which he had worked extraordinarily hard. 

Murphy's father worked in law enforcement, and instilled within 

his only son a dream "to serve and protect." 

4.  Despite his family background, Murphy was not an 

obvious candidate for a career in police work.  Murphy was a 

marginal student all his life.  He failed second grade, and 

passing any academic subject was a struggle.  Yet, he 

persevered, determined to realize his dream of following his 

father's footsteps. 

5.  Murphy worked long hours on schoolwork, sports, and in 

the family towing business.  He was able to attain a high school 

diploma by applying himself diligently to his academics and 
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seeking out extra help.  With constant practice and repetition 

of his class work, Murphy was able to master material well 

enough to pass necessary courses, but he was not good at 

transferring knowledge and information to other settings. 

6.  Despite his weak academic history, or perhaps because 

of the perseverance it showed, Florida State University awarded 

Murphy a partial football scholarship. 

7.  In pursuit of his life dream, Murphy chose to major in 

criminal justice.  Again, he experienced academic difficulty. 

8.  As he had done in grammar school and high school, 

Murphy sought out extra tutelage and put in whatever hours it 

took to complete his degree. 

9.  In due course, Murphy applied for and obtained a job at 

PBSO, having fulfilled all its employment criteria, including 

being licensed to carry a firearm and having passed a 

psychological evaluation. 

10.  Murphy's first assignment was road patrol.  Road 

patrol in most law enforcement agencies, particularly those in 

large urban areas such as Palm Beach County, is an entry-level 

position, and a baptism by fire.  Every traffic stop is 

potentially life threatening.  Road patrol officers may be 

called upon on a moment's notice to provide back up to fellow 

officers who are under fire.  Virtually every interaction with 
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the public calls for grace and good judgment under stressful 

circumstances.  

11.  The most ordinary of days on road patrol result in a 

need to generate reports.  There are, as Murphy noted, "hundreds 

of formulas" which deputies must understand so that they can 

properly document traffic accidents.  A working knowledge of 

Florida Statutes, criminal and civil procedure, and related 

court rules, is also required.     

12.  It soon became apparent that Murphy was unsuited to 

road patrol.  With its incessant demands upon him to quickly 

access and apply academic training to the infinite variables of 

street policing, road duty revealed that Murphy was unable to 

translate his classroom learning to the demands of the job.  His 

supervisors were therefore obliged to spend a disproportionate 

share of time addressing situations created by Murphy's sub-par 

performance.   

13.  After two years, Murphy was assigned to Palm Beach 

International Airport (PBIA).  Murphy found this position more 

congenial.  Freed of the stress of road patrol and its unceasing 

paperwork demands, Murphy’s weak academic skills were no longer 

a constant irritant to his supervisors. 

14.  Nonetheless, Murphy's annual job evaluations make 

clear that in either assignment, his job performance was 

marginal. 
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15.  Murphy maintained excellent physical fitness and a 

professional appearance at all times, but was often rated 

borderline in areas involving judgment, ability to withstand 

pressure, and relations with colleagues and the public. 

16.  As far back as his 1993-94 evaluation, Murphy's 

supervisors cited concerns regarding his common sense, and his 

ability to make sound decisions and to exercise good judgment.  

17.  Murphy found it difficult to stay awake when assigned 

to the midnight shift, a problem that was easily remedied with a 

schedule change. 

18.  Much more problematic was his difficulty in quickly 

and effectively writing reports.  Murphy's deficiencies in 

report writing were noted on at least three annual evaluations, 

and PBSO made a good faith effort to assist Murphy in 

remediating his deficiency by providing him extra report writing 

training. 

19.  Murphy places substantial significance upon an 

incident which he states occurred in April 1995 when he was on 

routine road patrol and was one of several deputies asked to 

respond to a domestic disturbance call.  The incident involved 

unholstering his gun.  Based upon Murphy's description of the 

incident and resulting symptoms years after the fact, doctors 

diagnosed PTSD.  
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20.  The 1995 incident was not documented in any PBSO 

records presented at hearing.  The only evidence regarding PTSD 

is contained in Murphy's description of the event and his 

reaction to it, which he related to a number of doctors he saw 

in connection with his pending dispute with PBSO regarding his 

fitness for duty.  Murphy expressed to some of these doctors 

that the transfer to PBIA was provoked by the 1995 incident, but 

there is no record or testimony corroborating Murphy's opinion 

in this regard. 

21.  Murphy has always enjoyed his posting at PBIA, but his 

personnel file reflects that after three years there, his job 

performance remained well below reasonable expectations.  

Although he could handle most of the everyday tasks presented to 

deputies assigned to the airport, he at times appeared confused 

when called upon to make a decison for which there was no 

blueprint.  He lacked the knowledge of criminal law and 

procedure, as well as basic airport operation, reasonably 

expected of a deputy with his experience. 

22.  Supervisors gave Murphy credit for a "can-do" attitude 

and for promptness.  However, he had a propensity to blame 

others or make excuses for his mistakes.  It followed that 

Murphy continued to require a disproportionate share of 

attention of supervisors, even on routine decisions. 
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23.  Several years into his career, he continued to 

struggle with basics, for example, maintaining composure when 

challenged by members of the public or given constructive 

feedback by colleagues or supervisors.  

24.  In 1998, it was recommended that Murphy be required to 

re-enter the field training officer ("FTO") program, and spend 

at least six months on road patrol to provide "much needed 

experience and the self confidence that is presently lacking."  

25.  By the 1998-99 evaluation, supervisors' impatience 

with Murphy was growing.  While acknowledging his ambition and 

willingness to pursue educational opportunities, the report 

noted his continued propensity to become aggressive with co-

workers and antagonistic to supervisors and "apparent inability 

to control his temper."   

26.  Murphy completed the FTO remedial training recommended 

the previous year, as well as eight additional courses aimed at 

improving his performance, and achieved an overall performance 

evaluation of "average, meeting the basic requirements of most 

[job] descriptions." 

27.  In early 2000, Murphy received a 90-day unsatisfactory 

performance notice.  In-house remedial training was offered, but 

the tone of the evaluator was decidedly impatient and 

frustrated.  Murphy's supervisors began to document specific 

instances of their dissatisfaction with his performance.  One 
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example from his 2000 evaluation reads:  "After an incident 

where [Murphy] had taken 21 hours to complete a simple drug 

arrest, he was placed with an FTO in the airport.  These 

training sessions had little effect on his overall job 

performance. . . ." 

28.  While some improvements were noted in 2001, Murphy was 

again counseled on common sense, judgment and job knowledge.   

29.  Against this background, an incident occurred on 

January 18, 2002, which would eventually result in Murphy’s 

termination. 

30.  Early that morning, Murphy was off-duty and in a hurry 

to catch a flight out of PBIA to Washington D.C. via Charlotte.  

As a result of five years’ experience enforcing airport security 

protocols, Murphy was well aware that it was impermissible to 

leave baggage at the skycap station while he parked his car.  

However, Murphy identified himself as a deputy assigned to the 

airport and insisted that the skycaps check his baggage for him 

while he parked. 

31.  Inside the airport, Murphy observed a lengthy 

passenger screening line.  Murphy admits to feeling "entitled," 

in that this would be his first vacation in two years.  

Determined to make his flight, he formed an intent to cut to the 

front of the line to pass through the metal detectors and then 

to his gate. 
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32.   Murphy made contact with a fellow deputy, David 

Shoemaker (Shoemaker) who had been assigned to the airport less 

than six months.  Shoemaker told Murphy to come around the metal 

detector, which he did, chatting briefly with National Guard 

officers on duty, as well as the "screening people,” all of whom 

were well known to him from his years of service at PBIA. 

33.  At hearing and at all times since the incident, Murphy 

has attempted to deflect responsibility, saying, ”My intent was 

to cut in line.  My intent was to go through the screening 

process.  However, the deputy sheriff was on duty.  I did what I 

was told, and I walked around the screening area. . . ." 

34.  It was Murphy, not Shoemaker, who was the experienced 

sheriff's deputy in this situation.  Murphy was reasonably 

expected to know, particularly in the post-September 11 

environment, that it was inappropriate, and possibly illegal, to 

seek special treatment based upon his personal acquaintance with 

security personnel.  Members of the general public witnessing 

this "professional courtesy" could be reasonably expected to be 

irritated, angry, or even in fear for their safety, inasmuch as 

Murphy was dressed in civilian clothing; the public had no way 

of knowing that he was any more "safe" than the wheelchair-bound 

elderly people and babies who are screened in the interests of 

passenger safety. 
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35.  In this instance, one person was sufficiently annoyed 

or concerned to report the incident to airport officials and to 

seek an explanation. 

36.  By this time, Murphy and his bags were enroute to 

Charlotte, N.C.  At the Charlotte Airport, Murphy and his 

luggage were briefly detained and searched, and he was 

thereafter allowed to proceed to his final destination. 

37.  At some point while on vacation, Murphy called a 

person named Gilbert Johnson, whom Murphy identified as a friend 

of his from the National Guard.  According to Murphy, "Gilbert 

had told me that everybody was telling me [sic] I was going to 

jail for a federal crime, and I was very scared and very 

worried. . . ." 

38.  There was no evidence to suggest that Murphy was ever 

in danger of being jailed for a crime, federal or otherwise.  

However, the poor judgment he exercised in the service of making 

his plane would, in time, result in credible medical evidence 

that Murphy could not, at all times relevant, fulfill the 

requirements for service as a sheriff's deputy, with or without 

accommodations. 

39.  Shortly after the January 18 incident, PBIA officials 

asked that Murphy be removed from his airport posting, at least 

until the incident could be investigated.  Even before he 
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returned from vacation, PBSO had decided that Murphy would be 

reassigned to road patrol.  

40.  Upon his return to work, Murphy met with supervisors.  

At some point in this meeting, he ceased to participate, instead 

exercising his right to be represented by counsel.  Murphy was 

informed that he would be suspended with pay pending the 

outcomes of routine criminal and administrative investigations. 

41.  Although the facts surrounding the incident were in 

all material respects undisputed, it took months for PBSO to 

conclude its internal affairs investigation, which ended with a 

recommendation that Murphy receive a two-day suspension for 

having improperly used his status as a law enforcement officer 

to gain special privileges not available to the general public.  

No state or federal agency pursued criminal charges against 

Murphy.  Neither the internal affairs investigation nor criminal 

investigation(s), if any there were, played any role in Murphy's 

eventual termination. 

42.  Murphy's anxiety about what he perceived as immense 

threats to his employment and to his liberty persisted and fed 

on themselves.  The delay in completing the internal affairs 

investigation exacerbated his fears, particularly his baseless 

belief that he would be sent to jail for having sought and 

received special treatment at PBIA.  Murphy persisted in the 
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belief that jail was a real possibility, and he was consumed 

with worry.   

43.  Almost as distressing to Murphy was the possibility 

that he would be returned to road patrol, a job for which Murphy 

correctly believed he was unsuited. 

44.  In the immediate aftermath of the PBIA incident, 

Murphy's problems, real and imagined, combined to cause him to 

decompensate.  He became physically ill and emotionally 

distraught to a degree which rendered him unfit for duty.  To 

his credit, Murphy informed his supervisor that he was uncertain 

of his present ability to adequately back up fellow officers 

should the need to do so arise. 

45.  Concerned for Murphy's well being, a PBSO supervisor 

sent to his home deputies to check on him, and immediate 

arrangements were made to have him evaluated by Dr. Raul Diaz 

(Dr. Diaz).  

46.  Dr. Diaz supported Murphy's belief that he was at the 

time temporarily unfit for duty.  Dr. Diaz recommended 

psychological evaluation by Dr. Myles Cooley ("Dr. Cooley"). 

47.  At hearing, Murphy stated his belief, but offered no 

evidence, that officers who are the subject of an internal 

affairs investigation are granted administrative leave to 

preserve their full salary and benefits pending the outcome of 
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the investigation.  In this case, PBSO insisted that Murphy take 

family medical leave beginning on Februry 1, 2002. 

48.  By this time, Murphy felt he was able to return to 

work and sought to persuade PBSO to return him to PBIA.  To that 

end, he cooperated with PBSO's efforts to obtain medical and 

psychological evaluations.   

49.  He also proceeded on a parallel track, seeing medical 

professionals of his own choosing and cooperating in the 

testing, evaluation, and medication regimens they recommended.  

50.  In February 2002, Murphy's attorney provided PBSO with 

signed prescription pad notes from two medical doctors, Sanford 

Kaufman and Kevin Inwood.  Dr. Kaufman’s note read, "No psych 

diagnosis other than reactive stress.  Okay to return to work, 

no restrictions."  Dr. Inwood wrote, "Pt. Is fit for duty after 

today exam not completed."  

51.  Neither note indicated the respective doctor's area of 

specialization, credentials, what tests had been performed on 

Murphy, what information concerning Murphy had been furnished to 

them, and from what sources.  Standing alone, these doctors' 

notes did not furnish a factual basis upon which a reasonable 

person could conclude that Murphy was fit for duty.  

52.  Meanwhile, Murphy continued to cooperate in 

evaluations commissioned by PBSO.  Dr. Cooley saw Murphy in 

March and April 2002, and conducted exhaustive testing, 
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including evaluations for attention dysfunction, learning 

disabilities, and other disorders that might affect his job 

performance.  

53.  In speaking with doctors in the course of these 

evaluations, and in his testimony at hearing, Murphy 

acknowledged that both before and after being diagnosed with 

ADD, ADHD, and PTSD, he was fully able to perform the numerous 

activities of daily living pertinent to a man of his age who has 

always been active in sports and has held physically demanding 

jobs.  Murphy is unrestricted in his ability to lift, see, hear, 

breathe, swim, sit, stand, bathe, and dress, all of which are 

necessary to the performance of active police work, and 

countless other jobs requiring an individual to be in good 

physical condition.  

54.  At all times material to this case Murphy is qualified 

to work in construction, having built the home he lives in.  He 

is also licensed to operate any type of vehicle, continues to 

work in the family towing business, and has worked in retail. 

55.  In his final report dated April 8, 2002, Dr. Cooley 

concluded, in pertinent part:  

In this examiner's opinion, Mr. Murphy does 
have Attention Deficit Hyperactivity 
Disorder and is significantly intellectually 
limited.  He does not qualify for a 
diagnosis of a learning disability because 
his IQ and his academic skills are quite 
similar.  In a more generic sense, however, 



 16

he is clearly learning disabled based on his 
limited cognitive skills particularly in the 
verbal domain.  Finally, Mr. Murphy appears 
to be experiencing a Generalized Anxiety 
Disorder or an Adjustment Disorder with 
Anxiety.  Mr. Murphy's behavior in the 
presence of this examiner indicates severe 
anxiety and fear that he reacts to with 
anger, denial, defensiveness, and suspicion 
and he tries to protect himself from people 
and procedures he does not fully understand.  
He could truly benefit from some counseling 
as he awaits the resolution of his 
employment status.   
 

56.  Dr. Cooley's evaluation was forwarded to Murphy's 

counsel, and to Dr. Diaz, who, after re-evaluating Murphy and 

reviewing prior test results and Dr. Cooley's report, prepared a 

second report for the PBSO.  In this report dated May 9, 2002, 

Dr. Diaz concluded that "Murphy, within reasonable probability 

remains not fit for duty to function in law enforcement at this 

time."  

57.  Dr. Diaz left open the possibility that with 

appropriate treatment, Murphy may, at some future date become 

fit for law enforcement duty.  

58.  However, on September 16, 2002, Murphy's own doctor, 

forensic psychiatrist Harley Stock (Dr. Stock), opined in 

pertinent part: 

. . . Murphy is likely to have difficulties 
in carrying out the following specific 
duties and responsibilities of a law 
enforcement officer: 
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1.  Subdue resisting offenders using 
appropriate force, including the use of 
deadly force – Deputy Sheriff Murphy may 
become emotionally overwhelmed if placed in 
a position in which lethal force may be 
necessary.  In this regard, such behavior 
may lead to the endangerment of the public 
or other officers. 
 
2.  Conduct law enforcement investigations – 
Deputy Murphy has a difficult time 
formulating appropriate law violations.  
Because of his limited cognitive abilities, 
he will have difficultly preparing and 
distributing reports.  These deficits may 
manifest themselves in difficulty 
coordinating activities at crime scenes; 
collecting crime scene evidence; conducting 
interviews, taking sworn statements, formal 
confessions or depositions; preparing 
reports of affidavits; and presenting 
testimony in both civil and criminal 
proceedings. 
 
3.  Should Deputy Murphy be placed in a 
situation in which his anxiety level 
overwhelms him, he will have difficulty 
interacting with the public.  His judgment 
is likely to be impaired in such a situation 
and he may not follow appropriate 
procedures. 
 
4.  He is also likely to have difficulties 
in the following area performance aptitudes: 
Data Utilization – Deputy Sheriff Murphy 
will have difficulty calculating or 
tabulating data or information in a 
systemized way.  He also may have difficulty 
performing actions subsequent to these 
computational operations. 
 
5.  In terms of situational reasoning, 
Deputy Sheriff Murphy is likely to have 
difficulty exercising good judgment and 
decisiveness in those situations that are 
unexpected and involve exposing the Palm 
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Beach County Sheriff's Office to significant 
litigation.   
 
Based on the above, it is this examiner's 
opinion that Deputy Sheriff Murphy should be 
considered permanently unfit for duty.  It 
is further my opinion that no reasonable 
accommodation can be offered and that his 
impairment is a direct result of his 
employment as a law enforcement officer. 
 . . .  
 

59.  No purpose is served by additional invasive recitation 

of the content and conclusions of reports and testimony provided 

by doctors who evaluated Murphy.  The evidence regarding 

Murphy's fitness for duty, with or without accommodation, has 

been carefully considered and demonstrates that no combination 

of job accommodations, medication, treatment or training, would 

render Murphy able to fulfill the requirements for service as a 

deputy sheriff at any time material to this case, including at 

the time he was terminated on October 11, 2002. 

60.  Notwithstanding the medical evidence, Murphy contends 

that PBSO had, and continues to have, the ability to ". . . put 

me into another law enforcement position, which they can clearly 

still do."  

61.  With all respect for Murphy's opinion, the unambiguous 

testimony provided by Respondent’s human relations office is 

that PBSO does not distinguish between what a deputy is required 

to do at the airport, on road patrol, or behind a desk.  To the 

contrary, officers assigned to PBIA, or off duty officers for 
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that matter, may be mobilized on a moment's notice to address a 

profoundly dangerous and chaotic situation, at their assigned 

post, or elsewhere in the jurisdiction. 

62.  Contrary to the assertion in his FCHR charge, there 

was no evidence that Murphy "ask[ed] for help with his law 

enforcement duties."  He rejected as insulting any discussion of 

being placed in a civilian position or a position involving a 

substantial wage cut.  The only accommodation he sought was re-

assignment to PBIA in his former position.  

CONCLUSIONS OF LAW 
 

63.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter pursuant to 

Sections 120.57 (1) and 120.569 and Chapter 760, Florida 

Statutes (2002). 

64.  The burden of proof in this proceeding is on the 

Petitioner, who must establish by a preponderance of evidence 

that his termination from employment constituted unlawful 

discrimination within the purview of Chapter 760.  See Florida 

Department of Transportation v. J.W.C. Company, 396 So. 2d 778, 

788 (Fla. 1st DCA 1981); Balino v. Department of Health and 

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 

1977).  

65.  In a proceeding wherein a petitioner asserts an 

unlawful employment practice, although the burden of going 
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forward with the evidence may shift, the ultimate burden of 

persuasion to establish proof of an unlawful employment practice 

remains on the petitioner.  St. Mary’s Honor Center v. Hicks, 

509 U.S. 502 (1993). 

66.  Because Chapter 760 is patterned after federal civil 

rights law, federal case law interpreting the federal civil 

rights statutes applies to interpreting the provisions of 

Chapter 760, Florida Statutes, the FCRA.  See Green v. Burger 

King Corporation, 728 So. 2d 369, 370-71 (Fla. 3rd  DCA 1999); 

School Board of Leon County v. Hargis, 400 So. 2d 103, 108 n. 2 

(Fla. 1st DCA 1981); see also Greene v. Seminole Electric 

Cooperative, Inc., 701 So. 2d 646, 647 (Fla. 5th DCA 1997). 

67.  Assuming arguendo that the Petitioner was able to 

prove that he suffered from a protected handicap and otherwise 

established a prima facie case, the claim must yet fail because 

there is no persuasive evidence that PBSO terminated 

Petitioner's employment on account of any or all of the 

disabilities diagnosed following the January 18, 2002, incident 

at PBIA.  

68.  Rather, the termination followed months of testing and 

evaluation by doctors for both parties which produced 

substantially similar evidence that he was unfit for duty in 

that he was unable to perform the essential functions of his job 
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as a law enforcement officer, with or without reasonable 

accommodation. 

RECOMMENDATION 
 

Based on the above Findings of Facts and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order denying Petitioner’s charge of 

discrimination and dismissing his complaint. 

DONE AND ENTERED this 31st day of August, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
FLORENCE SNYDER RIVAS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of August, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 
 



TBD | 200436 TBD.R (Unofficial Reporter) | 1/26/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 34 of 99 

 

 

 

 

 

200436 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Warren v. REV 

CITATION: 200436 TBD.R 003 

DATE: 9/3/2004 

STATE: FL  

 

CASE NO: 

23-00317 (FCHR) 

04-001197 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 04001197.PDF 

PAGES: 45 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BRENDA E. WARREN, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF REVENUE, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1197 

   
RECOMMENDED ORDER 

 
 Upon due notice, a disputed-fact hearing was held on 

June 16, 2004, in Gainesville, Florida, before Ella Jane P. 

Davis, a duly-assigned Administrative Law Judge of the Division 

of Administrative Hearings. 

APPEARANCES 
 

For Petitioner:  Brenda E. Warren, pro se 
                 6406 Northeast 27th Avenue 
                 Gainesville, Florida  32609 
 
For Respondent:  Cindy Horne, Esquire 
                 Department of Revenue 
                 Post Office Box 6668 
                 Tallahassee, Florida  32399-0100 

 
STATEMENT OF THE ISSUE 

 Whether Respondent committed an unlawful employment 

practice against Petitioner by subjecting her to discrimination 

on the basis of her race (Black) or by retaliation. 
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PRELIMINARY STATEMENT 

 Petitioner’s Charge of Discrimination on the basis of race 

and retaliation was filed October 29, 2002, with the Florida 

Commission on Human Relations (Commission).  Following the 

Commission's "Determination:  No Cause," on March 3, 2004, 

Petitioner timely filed a Petition for Relief.  The matter was 

referred to the Division of Administrative Hearings on or about 

April 8, 2004. 

 At hearing, Petitioner presented the oral testimony of 

Sandra Sawyer, Tiffany Brown, Shneka Covington, né Shneka 

Hendrick (or Hendreith), Barbara Bryant, Cloria Hill, Glenda 

McConaghy (or McKinney), Tabitha Wiley, Candace Thomas, Brenda 

Gandy, Jeff Smith, Sandy King, and Barbara Jordan and testified 

on her own behalf.  Petitioner’s Exhibits P-1, 3, 4, 5, 6, 7, 8, 

9, 16, and P-28, were admitted in evidence.   

Respondent presented the testimony of Barbara Jordan, David 

Ostrander, Mark Kellerhals, and Sandy King.  Respondent’s 

Exhibits R-1, 2, 3, and 4 were admitted in evidence.  The record 

was left open for the filing of the deposition of Bonnie Lazor, 

which filing occurred on June 29, 2004.  That deposition has 

been admitted as Respondent’s Exhibit 5. 

 Joint Exhibits AA and ALJ-A also were admitted in evidence. 

 No transcript was provided. 
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 Both parties timely filed Proposed Recommended Orders which 

have been considered in preparation of this Recommended Order.   

FINDINGS OF FACT 

 1.  At all times material and as of the date of hearing, 

Respondent employed Petitioner, a Black female, as a Revenue 

Specialist II at the Gainesville Service Center of the Child 

Support Enforcement Program.  She has had consistently good 

evaluations. 

2.  In her Proposed Recommended Order, Petitioner has 

limited her charge/petition to the period from September 29, 

2000, until September 11, 2002, during which period she claims 

to have suffered from a hostile work environment, different 

terms and conditions of her employment than similarly situated 

Caucasian employees, and harassment. 

 3.  At all times material, Barbara Jordan, a Caucasian 

female, was the Service Center Manager and Petitioner’s third-

level supervisor. 

 4.  Ms. Jordan became the Gainesville Service Center 

Manager by involuntary transfer, when the employer transferred 

the previous Service Center Manager to Lake City, in the midst 

of gossip and allegations that he was guilty of favoritism.  As 

a result of his alleged favoritism, and/or as a result of 

Petitioner’s concern that other employees had incorrectly 

attributed to her the prior manager's transfer to Lake City, 



 

 4

and/or as a result of racial tensions and employee feuds of long 

standing in the Gainesville Service Center; that location was 

not a pleasant place to work, even prior to Ms. Jordan’s 

arrival.   

` 5.  Among the pre-existing employee feuds was one between 

Petitioner and Karen Smyder, a Caucasian female Revenue 

Specialist III. 

 6.  Although there were racial tensions and employee feuds 

in the Gainesville Service Center prior to Ms. Jordan’s arrival, 

Ms. Jordan was not informed of these problems prior to assuming 

the position of Gainesville Service Center Manager. 

 7.  Upon the evidence as a whole, it might reasonably be 

said that Ms. Jordan was a “by-the-book” administrator, who did 

not cut anybody any slack.  While this managerial style is 

seldom pleasant for subordinates, and some would question its 

efficacy, it still is one of many acceptable forms of 

management, provided it does not discriminate against any 

employee for any of the reasons listed in Section 760.10(1), 

Florida Statutes.   

 8.  Among other acceptable policies, Ms. Jordan strictly 

enforced the employer's attendance and leave requirements.  

9.  To inform employees of the leave policy, Jeff Smith, a 

Caucasian male supervisor who worked between Ms. Jordan and 

Petitioner on the chain of command, sent an e-mail to employees 
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in September 2000, reminding them that they were not permitted 

to leave the building during breaks or during regularly 

scheduled work hours without supervisory permission, and that 

they must use earned leave time for any time that they were away 

from the building.   

 10.  One month after Ms. Jordan’s arrival in the 

Gainesville Service Center, on September 28, 2000, Ms. Jordan 

was informed that Brenda Gandy, a Black female Revenue 

Specialist II, had left the office without prior permission for 

a period of 45 minutes.  When Ms. Gandy returned to the office, 

Ms. Jordan admonished Ms. Gandy and instructed her to deduct the 

time she was away from work from her accrued annual leave.   

 11.  Ms. Gandy had worked with Ms. Jordan in another 

location previously, as had Barbara Bryant, another Black female 

Revenue Specialist II.  Both women had pre-formed purely 

subjective opinions that Ms. Jordan's managerial style was 

racially motivated.  (See Finding of Fact 60). 

 12.  Ms. Gandy was upset by Ms. Jordan’s September 28, 

2000, admonishment.  She decided that Ms. Jordan’s admonishment 

was discriminatory and based on her race.  However, there were 

no other examples of employees of any race who were permitted to 

leave the Gainesville Service Center building without deducting 

earned leave. 
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 13.  Although Ms. Jordan had consulted Karen Smyder to 

determine if Ms. Gandy had left the building that day, 

Ms. Smyder had not reported Ms. Gandy's absence to Ms. Jordan.  

In fact, Sonnia Thomas, a Caucasian female Revenue Specialist 

II, had reported Ms. Gandy’s absence to Ms. Jordan, but 

Ms. Gandy apparently persisted in believing that Ms. Smyder had 

reported her. 

 14.  Later on September 28, 2000, Sonnia Thomas reported to 

Ms. Jordan that she had overheard Ms. Gandy make threats against 

Ms. Smyder, outside Ms. Smyder's presence, during a conversation 

in which Ms. Gandy addressed other employees in Ms. Gandy’s 

cubicle, which was next to Ms. Thomas’s cubicle.  Sonnia Thomas 

also advised Ms. Jordan that Petitioner, Barbara Bryant, and 

Schneka Covington, another Black female Revenue Specialist II, 

were present in Ms. Gandy's cubicle when Ms. Gandy made threats 

against Ms. Smyder.   

15.  When Ms. Thomas reported what she claimed to have 

overheard to Ms. Jordan, Ms. Jordan reasonably became concerned.   

16.  Ms. Jordan knew Ms. Gandy and Ms. Bryant, but 

Ms. Jordan had only been at the Gainesville Service Center for 

one month, and she did not know all of the named employees.  

Therefore, the next day, September 29, 2000, she asked the 

supervisors of all four employees named by Sonnia Thomas to 

locate them and bring them to a meeting. 
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17.  Ms. Jordan opened her meeting in a conference room at 

the Service Center.  Present with Ms. Jordan at this 

September 29, 2000, meeting were Gene Merrow, a Caucasian male 

Revenue Administrator I; Lee Ross, a Caucasian female Revenue 

Administrator I; Petitioner; Ms. Gandy; Ms. Covington; and 

Ms. Bryant.   

18.  Prior to the meeting, Ms. Jordan only knew the race of 

two named non-supervisory employees:  Gandy and Bryant, because 

she had worked with them previously in a different location.  

Ms. Jordan did not know the race of the other lower level 

employees prior to the meeting but, in point of fact, the four 

persons alleged to have been in conversation at the time of 

Ms. Gandy's alleged threats against Ms. Smyder were all Black, 

as well as being all non-supervisory employees. 

19.  None of the Black subordinates called to the meeting 

had advance warning of the purpose of the September 29, 2000, 

meeting.  They were caught off-guard when Ms. Jordan began by 

addressing the allegations of threats toward Ms. Smyder.  

Immediately, the four non-supervisory employees became very 

upset and agitated by what they perceived as Ms. Jordan’s 

surprise attack and accusatory tone.  No racial terms were used 

by Ms. Jordan, but the four non-supervisory employees 

immediately formed the belief that Ms. Jordan's concerns were 

racially motivated.  They became more and more angry and argued 
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loudly and belligerently with Ms. Jordan, without permitting her 

to stay on topic. 

20.  Ms. Jordan had called the meeting to determine if 

threats against Ms. Smyder had, in fact, occurred.  She had no 

obligation to tell anyone in advance why she was calling a 

meeting.  Likewise, there was no reason she had to keep her 

reason secret.  It is probable that not all of the mid-level 

Caucasian supervisors knew the full purpose of the meeting in 

advance, although in hindsight, some Caucasian employees gave 

subsequent statements to investigators that they knew or guessed 

Ms. Jordan's purpose in calling the meeting, and these 

statements fueled Black employees' suspicions of racial 

favoritism and conspiracies.   

21.  Ms. Jordan considered the meeting to be out of control 

and attempted to end it.  The Black subordinates would not grant 

Ms. Jordan the floor.  Rather than being intimidated, Ms. Jordan 

walked out of the conference room.  Because the Black employees 

had ignored her instructions to calm down and listen, Ms. Jordan 

viewed absenting herself from the room to be the only way to 

defuse a volatile situation.   

 22.  Later that same day, Sonnia Thomas reported 

overhearing yet another conversation from Ms. Gandy's cubicle, 

in which Ms. Gandy allegedly threatened Ms. Jordan by stating 

that she would come to work with a gun and threaten Ms. Jordan 
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in a manner similar to what happened at “Columbine.”  

“Columbine” was assumed by all concerned to be a reference to a 

notorious tragic and fatal event involving school violence.  As 

a result of Sonnia Thomas’ now third report concerning Ms. Gandy 

(leaving the building; threatening Ms. Smyder; and threatening 

Ms. Jordan), Ms. Jordan reasonably became concerned about her 

own safety and the safety of the workplace she was required to 

manage. 

23.  Ms. Jordan requested that Sonnia Thomas report what 

she had overheard to the employer's Office of the Inspector 

General (OIG), by filing a "Workplace Violence Report."  

Ms. Thomas filed the Report.  Among other accusations in the 

Workplace Violence Report, Ms. Thomas alleged Petitioner had 

spoken profane and racially charged language to Ms. Jordan and 

to, or about, Ms. Smyder. 

 24.  As part of the employer's zero tolerance workplace 

violence policy, the employer’s central office in Tallahassee 

placed Ms. Gandy on administrative leave.  OIG investigators 

David Ostrander, a Caucasian male, and Mark Kellerhals, also a 

Caucasian male, went to the Gainesville Service Center to 

conduct investigations in response to Ms. Thomas' Workplace 

Violence Report. 

 25.  Despite testimony to the effect that none of the 

Gainesville employees enjoyed the subsequent OIG investigation, 
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there is no credible evidence to disprove Ostrander’s and 

Kellerhals’ credible testimony that they simply used a standard 

investigative protocol for conducting interviews.  The 

investigators took taped and sworn statements from subjects and 

witnesses.  The interviews were transcribed and are in evidence.  

The investigators used standard lead-in language, and; at the 

beginning of each interview, they informed each respective 

interviewee of whether s/he was being interviewed either as a 

"witness" or as a "subject" of the investigation. 

 26.  A "subject" of an OIG investigation is a person who 

has been accused of some misbehavior.   

27.  Ostrander and Kellerhals testified that the nature of 

an interview of a subject is more accusatory and aggressive than 

the nature of an interview of a mere witness.  Interviews of 

subjects are conducted so as to determine the truth of the 

allegations against that subject by provoking the subject.  

Investigators typically deliberately antagonize subject 

employees to elicit truthful answers.  By contrast, OIG 

interviews of mere witnesses are typically more refined and 

courteous than interviews of accused employees. 

 28.  Among others, Petitioner, Ms. Gandy, Ms. Covington, 

and Ms. Bryant were interviewed. 

 29.  There were two parallel investigations assigned to 

Ostrander and Kellerhals:  the first investigation concerned 
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Ms. Gandy’s alleged threats.  The second investigation concerned 

the allegedly disruptive conduct of the four employees (Gandy, 

Petitioner, Covington, and Bryant) during the meeting presided 

over by Ms. Jordan on September 29, 2000; this was assigned OIG 

Case No. 000124.  Each interview covered both sets of 

allegations.  Ms. Gandy and Ms. Bryant were subjects of both 

investigations.  Ms. Covington and Petitioner were subjects of 

one investigation, the meeting with Ms. Jordan, and were 

witnesses in the Gandy investigation.   

 30.  All four Black employees were insulted by the tone of 

the questions asked by Ostrander and Kellerhals.  All four 

believed that Ostrander and Kellerhals treated them as if they 

were guilty and that Ostrander and Kellerhals treated them more 

harshly because they were Black.  However, all of the witnesses 

at hearing agreed that the OIG investigators made no racial 

comments or racial allusions, whatsoever, during the interviews.  

None of the four employees asked any Caucasian interviewees if 

they believed the interviews were harsh.  Therefore, there is 

nothing beyond the Black interviewees’ subjective speculations 

to suggest that their race, rather than their status as 

“subjects,” motivated or determined the tone of the OIG 

interviews. 

 31.  Petitioner provided the names of two witnesses during 

her interview by Kellerhals and Ostrander, but the OIG 
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investigators did not interview either of them.  The 

investigators did not interview either of the people named by 

Petitioner because neither of them had been present in the 

conference room on September 29, 2000, during the meeting with 

Ms. Jordan.  The OIG investigators did interview all the people 

actually present in the room that day.  (See Finding of Fact 

17.)  

 32.  Sandra Sawyer, a Caucasian female supervisor, 

testified that while the OIG investigators were in Gainesville 

for interviews, she observed them laughing and joking with 

Ms. Smyder for 30 minutes.  Ms. Sawyer told what she saw to 

Petitioner and the other investigation subjects.  She also wrote 

a letter to the OIG "reporting" the investigators.  The subjects 

concluded that the behavior of the OIG investigators, as 

characterized by Ms. Sawyer, showed that the investigators were 

racially motivated and had showed favoritism toward Caucasian 

employees.  

33.  However, at hearing, Ms. Sawyer conceded that she did 

not overhear any of the content of the conversation she observed 

among Smyder, Ostrander, and Kellerhals.  Ostrander and 

Kellerhals testified credibly that Ms. Smyder had information 

regarding “The Eye,” a telephone monitoring system, which could 

provide information necessary to confirm the location of various 

employees during the events being investigated.  They also 
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testified credibly that they had talked cordially for about 10 

minutes, rather than 30 minutes, with Ms. Smyder about The Eye, 

but had not discussed any other aspects of their investigation 

with Ms. Smyder or any other Gainesville employee, Caucasian or 

Black.  They guessed it was this conversation which Ms. Sawyer 

had observed from a distance.  They further testified credibly 

that they had not had any social contact with any employee of 

the Gainesville office.  Neither racial discrimination nor 

unprofessional conduct by OIG investigators has been proven by 

this conversation. 

34.  Petitioner and seven other employees were transferred 

to the Call Center portion of the Gainesville Service Center in 

January 2001.  Ms. Jordan signed-off on Mr. Smith's transfer of 

Petitioner because she thought Petitioner had requested the 

transfer or otherwise was "okay" with it.  In fact, Petitioner 

had not requested the transfer and was not okay with it.  Jeff 

Smith testified that the proposed transfer was based upon the 

transferees' personalities and abilities to perform the duties 

of the Call Center.  There was no evidence all of the 

transferees were Black, and probably they were not all Black.  

(See Finding of Fact 62.)  However, upon the evidence as a whole 

and the candor and demeanor of all the witnesses, it is found 

that it is more likely that Smith, Ross, and Merrow, two of whom 

had been present in the conference room on September 29, 2000, 
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were anxious to move Petitioner, whom they believed to be a 

disruptive influence, from their part of the Gainesville Center 

to another area.  That said, there is no evidence that 

Petitioner's proposed transfer was racially motivated; that it 

was in retaliation for Petitioner's participation in the OIG's 

investigations of Gandy, Bryant, Covington, and Petitioner; or 

that the proposed transfer was in retaliation for any legal 

actions or protests of Ms. Gandy.  (See Findings of Fact 43 and 

46.)   

35.  There also is no evidence that Mr. Smith treated 

Petitioner any differently than he would have treated anyone 

else when Petitioner told him she did not want to be 

transferred.  Petitioner did not want to transfer to the Call 

Center in part because Karen Smyder and Sonnia Thomas worked 

there.  She told Mr. Smith that because of Smyder and Thomas, 

the tensions in the Call Center would affect her health.  

Mr. Smith instructed her to obtain a doctor’s note stating that 

she could not work in the Call Center and that she should report 

for work at the Call Center until she could demonstrate, by a 

medical excuse, that she could not work there.  However, at 

Petitioner's request, Mr. Smith allowed Petitioner to use her 

accrued annual leave to avoid working in the Call Center until 

she obtained the medical excuse.  When Petitioner provided the 

medical excuse, she was transferred to another position which 
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was not in the Call Center.  Petitioner has not objected to that 

transfer.  Although personality conflicts may have had more to 

do with Petitioner's proposed transfer to the Call Center and 

ultimate transfer to another position than did good management 

techniques, it was not demonstrated that this situation singled 

out Petitioner on the basis of her race; that any rule was 

applied inequitably among the races; or that the proposed or 

ultimate transfer was in retaliation for her “witness” or 

“subject” status in either OIG investigation up to that point. 

     36.  Later, Petitioner applied for a promotion for which 

Mr. Merrow did not interview her.  Petitioner did not provide 

any evidence that only Caucasian employees were interviewed or 

hired for the position for which she had applied.  The 

employer's higher management did not contemporaneously know 

about Mr. Merrow's failure to interview Petitioner.  Sandy King, 

a Caucasian female Revenue Administrator II, offered her opinion 

that Mr. Merrow, who had been present in the September 29, 2000, 

conference, had a personal dislike for Petitioner because he 

viewed Petitioner as a disruptive employee. 

     37.  Ms. Jordan was in the supervisory chain of command for 

all four Black employees investigated.   

     38.  Flouting the authority of a supervisor is "disruptive 

conduct," according to the employer’s disciplinary rules. 
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 39.  The OIG’s investigation of Ms. Jordan's subordinates, 

Petitioner, Gandy, Bryant and Covington, was closed March 2, 

2001.  It determined that there was reasonable cause to believe 

that Petitioner and Ms. Covington had engaged in disruptive 

conduct at the September 29, 2000, meeting with Ms. Jordan.  

Petitioner and Ms. Covington each received an oral reprimand, 

with no change of position, pay, benefits, or privileges.  In 

other words, there was no “real world” employment consequence 

for Petitioner as a result of Sonnia Thomas' September 29, 2000, 

Workplace Violence Report. 

 40.  The OIG’s investigation determined that Ms. Bryant had 

been present when Ms. Gandy had made threatening comments in her 

cubicle, and that Ms. Bryant had lied about the threats, and 

that Ms. Bryant had lied about having engaged in disruptive 

conduct during the September 29, 2000, meeting with Ms. Jordan.  

Ms. Bryant received a written reprimand.  However, she also did 

not lose any position, pay, benefits, or privileges. 

 41.  The employer has a zero tolerance policy regarding 

confirmed threats of violence.  Employees are commonly 

terminated when such threats are made.   

42.  The OIG’s investigation determined that Ms. Gandy had 

made threats of violence toward Ms. Jordan, and Ms. Gandy was 

dismissed.  The date of her dismissal is not clear from this 

record. 
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43.  Ms. Gandy testified that Sonnia Thomas, who had made 

the allegations of violence against her, resigned on January 9, 

2001, shortly before Ms. Gandy’s unemployment compensation 

hearing on January 13, 2001, and that Mr. Merrow hired Ms. 

Thomas back on or about February 12, 2001, approximately a month 

after Ms. Thomas resigned.  Ms. Gandy believed that Ms. Thomas 

resigned to escape testifying for the employer at Ms. Gandy's 

post-termination unemployment compensation hearing, and that Mr. 

Merrow's re-hiring of Ms. Thomas was a discriminatory action 

against herself.  These dates were not corroborated and do not 

seem reasonable in light of one OIG investigation's closing in 

March 2001. (See Finding of Fact 39.)  Further, it was not 

explained how Ms. Thomas's testimony for the employer would have 

assisted Ms. Gandy's unemployment case.  It also was not 

demonstrated how Ms. Thomas's resignation would have prevented 

her testifying.  Finally,  whatever significance these events or 

Ms. Gandy's interpretation of them may hold for Ms. Gandy, it is 

irrelevant to the instant case involving Petitioner. 

44.  Petitioner, Ms. Bryant, and Ms. Covington had been 

listed in the September 29, 2000, Workplace Violence Report (see 

Findings of Fact 23-24), as having been present when Ms. Gandy 

made her threats against Ms. Jordan.  They believed that being 

named in the Workplace Violence Report authored by Sonnia Thomas 



 

 18

was unfair and racially discriminatory against them, regardless 

of the outcome for them of the OIG investigation.   

45.  Even though it was Ms. Thomas who wrote the Report and 

it was the employer, through its OIG, who, in effect, cleared 

Petitioner and Ms. Covington of having any involvement in 

Ms. Gandy's threats made in her cubicle, Petitioner wanted to 

pursue some sort of remedy against Ms. Thomas for "falsely 

accusing" her of using bad language toward Ms. Jordan and of 

using bad language toward, or about, Ms. Smyder.  This was in 

part because Petitioner felt Ms. Thomas could not have known 

what was said in the conference room on September 29, 2000.   

46.  Because they did not see the September 29, 2000,  

Workplace Violence Report containing allegations they had used 

profanity and racially charged language until after the OIG had 

completed some or all of its investigation/recommendation, 

Petitioner and Ms. Gandy also concluded that a discriminatory 

conspiracy existed.  At some point, Ms. Gandy filed a civil 

action against the employer, which she testified was scheduled 

for trial in August 2003, and also filed a Charge of 

Discrimination.  Petitioner's involvement in either of these 

actions, if any, was not explained.   

47.  Petitioner pursued a grievance against Sonnia Thomas 

because of Ms. Thomas' Workplace Violence Report.  Petitioner’s 

grievance arising from the Workplace Violence Report was filed 
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April 5, 2001, and denied as untimely.  The Employee Relations 

Manager, Patrick Schmidt, a Caucasian male, explained to 

Petitioner that a grievance must be filed within 14 days of the 

incident to which the grievance relates.  Because Petitioner’s 

grievance had been filed four months after the Workplace 

Violence Report (see Finding of Fact 23), Petitioner's grievance 

was considered untimely. 

48.  Petitioner testified that, in her opinion, because she 

did not discover the existence of the Workplace Violence Report 

until a few days before she filed her grievance, the employer 

should be estopped from dismissing her grievance as untimely.  

However, she did not include in her grievance request the date 

she discovered the Report.  After being advised that her 

grievance had been denied due to its untimeliness, she still did 

not amend her grievance request to include the date she 

discovered the Report and re-submit her grievance.  The employer 

only followed its standard policy in maintaining the 14-day time 

limit, and Petitioner was not diligent in pursuing her 

grievance.  Moreover, there is no evidence that any Caucasian 

employee has been permitted to file a grievance beyond the 14-

day limit, and accordingly, there is no evidence of disparate 

treatment related to the employer's handling of this grievance. 

49.  Sometime in October 2001, Tabitha Wiley, a Black 

female Clerk, overheard Ms. Smyder call Petitioner, “a fucking 
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bitch.”  Petitioner and other employees testified that 

Ms. Smyder and Petitioner had a long history of animosity toward 

each other.  In the September 29, 2000, Workplace Violence 

Report, Ms. Thomas had accused Petitioner of using profane and 

racially-charged language towards Ms. Jordan and towards, or 

about Ms. Smyder, (See Finding of Fact 23.)  In October 2001, 

Petitioner reported to her local supervisor, Lee Ross, and to 

Phyllis Lambrecht, a Caucasian female Regional Manager, what Ms. 

Wiley had recently overheard.  Petitioner maintained Ms. 

Lambrecht had told her to report to her any profanity from Ms. 

Smyder.  However, Petitioner did not file anything with OIG 

against Ms. Smyder at that time. 

50.  In November 2001, Sonnia Thomas initiated an OIG 

investigation against Petitioner for using foul, profane, and 

racially-charged language against Ms. Smyder apparently harking 

back to the events of September 2000.  Ms. Thomas' filing was 

designated by the OIG as OIG Case No. 010206.   

51.  In response to Petitioner's October 2001, allegation 

of Ms. Smyder's profanity, Ms. Lambrecht did not contact 

Ms. Wiley to verify the incident as Petitioner thought she 

would.  Instead, in December 2001,  Ms. Lambrecht and Ms. Jordan 

met with Petitioner and Ms. Smyder and condemned their long 

history of hostility toward each other, including their use of 

profanity in the workplace.  On December 6, 2001, Ms. Jordan 
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issued to both Ms. Smyder and Petitioner "memos of 

understanding."  The memos indicated that management could not 

determine from their respective accusations whether it was 

Petitioner or Ms. Smyder who was telling the truth about 

Petitioner's October 2001, profanity allegations, but that if 

any further trouble arose between Smyder and Petitioner, one or 

both of them would be transferred to other Service Centers.   

52.  In January 2002, Ms. Thomas wrote to OIG to withdraw 

OIG Case No. 010206 against Petitioner, which Ms. Thomas had 

originated in November 2001.  After inquiry, the OIG dropped its 

investigation and closed OIG Case No. 010206 in February 2002, 

because the situation had been addressed by local management. 

53.  In February 2002, Petitioner directly contacted the 

OIG to file a complaint of "false report" against Sonnia Thomas 

in response to Ms. Thomas' complaint of Petitioner's profane 

language towards Ms. Smyder (see Findings of Fact 50-52), which 

complaint Ms. Thomas had already withdrawn (OIG Case No. 

010206), and which the OIG had closed.  Petitioner spoke by 

telephone with Bonnie Lazor, a Caucasian female Investigations 

Manager with the OIG.  Ms. Lazor tried to dissuade Petitioner 

from filing a formal complaint with the OIG, because Ms. Lazor 

believed that all matters regarding the Gainesville Service 

Center had been thoroughly investigated and that Petitioner’s 

new proposed action was a repetitive request.  However, at 
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Petitioner’s insistence, Ms. Lazor opened OIG Case No. 010378,  

and assigned it to Alan Haskins, a Caucasian male investigator.  

Mr. Haskins interviewed Petitioner, who did not provide any new 

allegations not covered in previous investigations.  In 

May 2002, Mr. Haskins closed his investigation of OIG Case No. 

010378, brought by Petitioner against Ms. Thomas.  The OIG has 

the authority to close a case if local management has already 

dealt with the issue by some sort of corrective action. 

54.  Petitioner asserts that Ms. Jordan's, Ms. Lazor's, and 

Mr. Haskin's handling of the profanity issue was discriminatory.  

Petitioner's point with regard to the memos of understanding is 

that she was not guilty of bad or racial language as alleged in 

the September 29, 2000, Workplace Violence Report or as alleged 

in OIG Case No. 010206, abandoned by Ms. Thomas, whereas 

Ms. Smyder was guilty of using bad language toward, Petitioner; 

and management refused to contact Ms. Wiley, failed to root out 

the truth, and failed to discipline Ms. Smyder and all those who 

sided with Ms. Smyder, most notably Sonnia Thomas.  This 

assertion is not persuasive.  It is true that the employer's 

local management did not indulge in a lengthy "swearing contest" 

or assign guilt, but local management cautioned the Black 

Petitioner and the Caucasian; Ms. Smyder, equally concerning 

profanity and false reports.  Local management’s approach may, 

or may not, have been perfectly just, but it was not disparate 
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treatment based on race.  The OIG processed Petitioner's 

subsequent complaint against Ms. Thomas as far as reasonable 

under the circumstances. 

55.  Candace Thomas is a Black female Revenue Specialist II 

and apparently no relation to Sonnia Thomas.  When Candace 

Thomas and Petitioner worked in the Drivers License Revocation 

Section, they recorded all of their work on a case in a computer 

program called a “workbook.”  Sandy King was their direct 

supervisor.  In September 2002, management was undertaking a 

restructuring of the process that Ms. King supervised.  

Mr. Merrow wanted to have input into the restructuring.  Without 

Ms. King’s approval or knowledge, Mr. Merrow asked David 

Southworth, a Caucasian male computer analyst, to look at the 

work of Erica Brown, a Black female Revenue Specialist II; the 

work of Candace Thomas; and the work of Petitioner.  

Mr. Southworth found irregularities in Petitioner’s workbook and 

reported them to Mr. Merrow, who in turn reported them to 

Ms. King.  Ms. King insisted that all the employees involved 

meet regarding Mr. Southworth’s allegations.  After reviewing 

the program together, mis-postings to Petitioner's workbook that 

could not be explained were found.  Nonetheless, Ms. King 

decided that Mr. Merrow’s allegations did not have merit because 

the mistakes found did not amount to an intentional or negligent 

act of Petitioner.  There also was some concern on Ms. King's 
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part that Mr. Southworth had manufactured some of these 

mistakes.  She took no further action against Petitioner, and 

she instructed Mr. Merrow not to pursue the matter.  Ms. King 

was so disturbed by Mr. Merrow’s behavior that she reported it 

to the regional manager directly above her in the chain of 

command.  Her report concerning Mr. Merrow ultimately led to his 

termination.  Petitioner suffered no consequences as a result of 

this incident.   

56.  Petitioner presented evidence of several situations 

which occurred between September 29, 2000, and September 11, 

2002.  Her position was that taken together these situations 

demonstrated that the Gainesville Service Center constituted 

either a hostile, harrassing workplace for her, personally, as a 

Black, or that they showed that there was such animosity by 

Ms. Jordan or other Caucasian supervisors toward Blacks, in 

general, that the OIG’s and her superiors’ respective 

investigations and disciplinary results were tainted by racial 

discrimination.   

57.  After the September 29, 2000, meeting, Black employees 

perceived anything that Ms. Jordan did as racially motivated.  

However, Ms. Jordan rarely saw Petitioner.  Ms. Jordan gave 

positive performance evaluations to Petitioner.  None of the 

employees who testified could recall any racist remarks made by 

Ms. Jordan or by any other Caucasian supervisor.  Lower-level 



 

 25

supervisors Mr. Smith and Ms. King testified that Ms. Jordan 

never gave them any orders that discriminated against one race 

of employees over another.  During her long career with the 

employer, Ms. Jordan has dismissed many more Caucasian employees 

than Black employees. 

58.  Mesdames Hill, Brown, Wiley, and McConaghy did not 

observe any discriminatory acts directed toward Petitioner. 

59.  On one occasion, Tiffany Brown, a Black female Revenue 

Specialist II, brought her very small child into the office.  

People complained that the child was disruptive.  Ms. Jordan 

told Ms. Brown to take the child home.  A few days later, Diane 

while she was legitimately signed out for annual leave.  

Ms. Jordan kept Ms. Lyons' twelve-year-old child in her own 

office and away from other employees briefly Lyons, a Caucasian 

female employee, was called into the office while the mother 

handled an emergency fax of business material for the employer.  

On the basis of these two incidents, Ms. Brown filed a Charge of 

Discrimination with the Commission, which was resolved through 

mediation.  Ms. Brown never received any adverse employment 

action based on the incident.   

60.  Ms. Bryant testified to three incidents, besides the  

OIG investigations described supra, which she thought 

demonstrated Ms. Jordan’s racial bias.  First, when Ms. Bryant 

worked for Ms. Jordan in Lake City in the 1990's, Ms. Bryant 
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worked on the other side of the building from Ms. Jordan.  

Monitoring Ms. Bryant’s work was one of Ms. Jordan’s supervisory 

responsibilities, and once or twice a day she walked to 

Ms. Bryant’s area of the building to observe her.  There were 

also many other employees on that side of the building, whom 

Ms. Jordan also observed.  There is no evidence Ms. Jordan only 

observed Black employees.  This situation is both purely 

subjective and too remote in time and place from the instant 

case to be of any probative value.  Also, one day while they 

were both working in Gainesville, Ms. Jordan made Ms. Bryant 

stop her usual work and put on her badge, because the employer’s 

policy requires that employees wear their badges at all times 

while they are in the Service Center.  There is no evidence 

Ms. Jordan let Caucasian employees work without badges.  

Therefore, this second incident presents no discriminatory bias.  

According to Ms. Bryant, the third allegedly discriminatory 

action of Ms. Jordan was when Ms. Bryant received a memo of 

counseling from middle manager Gene Merrow, due to a dispute 

between Ms. Bryant and Ken Duncan, a Caucasian male computer 

analyst.  Ms. Bryant did not know whether or not Mr. Duncan was 

likewise counseled, so no disparate treatment has been proven as 

regards this incident, either. 

61.  Cloria Hill, a Black female former employee, testified 

that Ms. Jordan discriminated against her by initiating an 
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investigation against Ms. Hill for use of the employer's 

telephone to conduct her personal business.  There were two of 

the employer's phones in Ms. Hill’s cubicle, one for personal 

use and one for the Call Center line.  Because Ms. Hill worked 

in the Call Center, she was expected to be on the Call Center 

line most of the time.  So, when Ms. Jordan noticed that 

Ms. Hill was often on her personal line instead, and also 

received complaints from other employees that Ms. Hill was 

conducting personal business during working hours, Ms. Jordan 

initiated an OIG investigation regarding Ms. Hill’s telephone 

usage.  Mr. Ostrander was assigned to that investigation.  He 

checked the telephone line described to him as Ms. Hill’s line 

and asked Ms. Hill to explain in an affidavit the nature of the 

calls listed on the affidavit, which calls appeared not to be 

work-related.  This is the standard OIG investigative practice 

for alleged misuse of the employer's telephones.  After Ms. Hill 

responded, the OIG's investigation cleared Ms. Hill.  The 

suspected telephone number was assigned to Deborah Sheffield, 

whose race was not provided by testimony.  The telephone calls 

Ms. Sheffield had made also turned out to be business-related.  

Ms. Hill then filed a Charge of Discrimination, largely because 

she thought Ms. Sheffield should be investigated because she, 

Ms. Hill, had been investigated.  The Commission determined that 

Ms. Hill’s charge was without reasonable cause.  The record is 
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silent as to whether Ms. Hill filed a Petition for Relief.  

However, the sum of all this is that Ms. Hill did not suffer any 

adverse employment actions by the employer as a result of the 

OIG investigation which cleared her, and she had no knowledge of 

any discrimination against Petitioner. 

62.  Glenda McConaghy, a Caucasian female former employee, 

testified in a conclusory manner that Ms. Jordan treated Black 

employees differently than she treated Caucasian employees.  

However, Ms. McConaghy did not personally witness the events 

underlying her beliefs.  She based her opinion on stories she 

had heard from other employees.  The only incident she recalled 

from personal knowledge was that when she and Ms. Hill were 

transferred to the Call Center, Ms. McConaghy received notice 

and Ms. Hill did not receive adequate notice which upset 

Ms. Hill.  Ms. McConaghy did not know if Ms. Hill had been on 

leave prior to this transfer or if the notice seemed sudden for 

that reason.  Accordingly, the failure to notify Ms. Hill, at 

worst, appears to be a merely thoughtless or inconsiderate 

managerial oversight which was unrelated to race.   

63.  Ms. McConaghy believed that Mr. Merrow did not assist 

her as a supervisor due to her association with Black employees, 

but her mere speculation was not corroborated.  Also, 

Ms. McConaghy admitted that the employer had dismissed 

Mr. Merrow in 2002 due to other employees' complaints.  (See 
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Finding of Fact 55.)  She had no knowledge of any discrimination 

against Petitioner. 

64.  Tabitha Wiley worked at a front counter where clients 

came into the Gainesville Service Center.  There were three 

clerks at the same counter area and three telephones.  One 

employee, Betty, a Caucasian female, needed a telephone to 

accomplish her job duties.  The other two employees, Ms. Wiley 

and Anna, a Hispanic female, did not need individual telephones 

to conduct their job duties.  Ms. Jordan needed another 

telephone line for business purposes elsewhere in the Service 

Center.  Jeff Smith suggested that Ms. Jordan move Ms. Wiley’s 

telephone to the location where it was needed in order to save 

the employer the cost of installing a new telephone line.  

Ms. Wiley told Ms. Jordan that she needed a telephone assigned 

to her individually so that her children could check with her 

throughout the day.  Ms. Jordan told Ms. Wiley that she could 

share Anna’s business telephone for that purpose or she could 

use her own personal cell phone.  As a result, Ms. Wiley filed a 

union grievance, contending that “her” business phone had been 

taken away because she was Black.  At the union’s suggestion, 

the parties agreed, within 24 hours of the grievance being 

filed, that Ms. Wiley would share a business telephone with 

Anna, which had been Ms. Jordan’s proposal in the first place.  

Since the employer provided telephone equipment to its employees 
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for business purposes, Ms. Wiley’s position on this matter was 

untenable from its inception.  The employer offered a sound 

business reason for its decision to remove the telephone.  There 

has been no proof the employer's reason constituted a 

discriminatory pretext.  The employer further compromised in 

order to accommodate Ms. Wiley.  The situation was addressed and 

resolved by the employer to Ms. Wiley's satisfaction.  There was 

no discriminatory employment practice demonstrated by these 

events. 

65.  The Gainesville Service Center has a training room 

that contains new computers.  There were complaints that 

employees who were using the room for special projects were 

laughing and talking loudly and disturbing other employees.  

Ms. Jordan determined that the room provided a “constant party 

atmosphere” when employees gathered there.  The entrance to this 

room was near an exit door on a hallway separated from the main 

hallway.  It was difficult to monitor who went in and out of the 

computer room.  During 2000-2002, there were contract employees 

from Tacachalee, who used the nearby exit, as well as child 

support clients in the building.  Someone could remove a 

computer from the training room without being observed if the 

room were not locked.   

66.  Candace Thomas was working in the training room one 

day with another Black employee.  Both employees had computers 
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at their respective desks and could have accomplished the same 

employment tasks in their cubicles.  On that day, Ms. Jordan 

sent Sandy King to tell whoever was in the training room to 

leave it and lock it.  Ms. Thomas testified that Caucasian 

employees had been in the room the day before and had not been 

asked to leave, so she believed that she and others were only 

asked to leave the second day because they were Black.  She 

believed that when Ms. King said something to the effect of, 

“You need to leave this room and lock it.  We’ve already had two 

computers stolen,” it was an accusation of theft against 

Ms. Thomas and her Black co-worker.  In fact, Ms. King's 

statement was a neutral one.  Ms. King testified credibly that 

at the time, two laptops had already been stolen from another 

building.  Ms. Jordan testified credibly that she was not aware 

that anyone had used the room on the previous day.  This 

incident demonstrates no disparate treatment on the basis of 

race, no harassment, no hostility, and no retaliation. 

67.  One day, Ms. Jordan told Candace Thomas that she 

resembled Condoleeza Rice, a Black female who is the National 

Security Advisor.  Ms. Jordan further remarked that Ms. Rice 

must be very smart because she worked with the President of the 

United States in the White House.  Ms. Thomas interpreted 

Ms. Jordan's comment as a disrespectful racial slur, to the 

effect that Ms. Jordan believed that the White House only hires 
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smart Black people but is free to hire dumb Caucasian people.  

Ms. Thomas was also offended because she did not think she 

favored Ms. Rice.  Although beauty may be in the eye of the 

beholder, Ms. Thomas's interpretation of Ms. Jordan's comments 

is a purely subjective reaction with no reasonable basis.  If 

anything, comparing an employee to a smart, high-ranking, public 

official is more in the nature of a compliment than a derogatory 

slur.   

CONCLUSIONS OF LAW 

68.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to Sections 120.569, 120.57(1), and 760.11, 

Florida Statutes. 

69.  Petitioner is an "employee," and Respondent is an 

"employer" as those terms are defined in Section 760.02, Florida 

Statutes. 

70.  Petitioner basically alleged three types of 

discrimination:  (1) the disparate treatment of herself and all 

other Black employees by the OIG, Patrick Schmidt, Barbara 

Jordan, and Gene Merrow; (2) hostile work environment for all 

Black employees in the Gainesville Service Center; and (3) 

retaliation against Petitioner for her involvement in the 

investigation of Brenda Gandy. 
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71.  In cases alleging racial discrimination based on 

disparate treatment, a petitioner bears the burden of proof 

established in McDonnell-Douglas v. Green, 411 U.S. 792 (1973); 

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 

(1981).  Under this model of proof, a petitioner bears the 

initial burden of establishing a prima facie case of 

discrimination.  If she meets her initial burden, the burden to 

go forward shifts to the employer to articulate a legitimate, 

non-discriminatory explanation for the employment action.  Dept. 

of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  

If the employer meets its burden of production, the petitioner 

must then persuade the court that the employer’s proffered 

reason is a pretext for intentional discrimination. 

     72.  To establish a prima facie case of racial 

discrimination based on disparate treatment, a petitioner must 

show the following:  (a) she belongs to a racial minority; (b)  

she was subjected to adverse employment action(s); (c) she was 

qualified for her position; and (d) the employer treated 

similarly situated employees outside the protected class more 

favorably.  Holifield v. Reno, 115 F.3d 1555 (11th Cir. 1997) 

     73.  In order to show an adverse employment action, a 

petitioner must establish that the action caused a serious and 

material change in the terms of her employment.  Lindsay v. 

Burlington Northern Santa Fe Railway Co, 2004 Westlaw 443773 
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(11th Cir. 2004); Davis v. Town of Lake Park, Florida, 245 F.3d 

1232 (11th Cir. 2001). 

     74.  Petitioner herein is a Black female and is qualified 

for her position.  All testimony indicates that she meets or 

exceed standards.  She meets the first and third criteria.  She 

did not meet the burden of production for adverse employment 

action and disparate treatment from similarly situated non-

minority employees. 

75.  Petitioner proffered two adverse employment actions:  

an oral reprimand for disruptive conduct with regard to the 

disharmonious screaming match that occurred in Ms. Jordan’s 

conference room on September 29, 2000, and a memo of counseling 

dated December 6, 2001, with regard to an alleged exchange of 

profanities between herself and Ms. Smyder.  Petitioner did not 

suffer any loss of pay, benefits, or privilege as a result of 

either management action.  Therefore, there was no serious and 

material change in the terms of her employment.  Petitioner 

alleged that she suffered disparate treatment by the OIG 

investigators because they were harsh in questioning her during 

her interview and because they were seen joking and laughing 

with Karen Smyder, but no improper or unprofessional interchange 

between the OIG investigators and Karen Smyder was proven.  

Petitioner was the subject of one investigation and a witness in 

another investigation.  The two investigations were merged for 
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interviewing purposes.  There is no question that the OIG 

investigators were aggressive and perhaps harsh, with the 

subjects of their investigation(s), of which Petitioner was one 

subject.  Any differing treatment between Petitioner and other 

employees was based on their respective statuses as a witness or 

a subject (accused) and not on their races.  Ms. Smyder was 

never a subject of either investigation. 

     76.  Petitioner alleged that Patrick Schmidt treated her 

disparately by denying her April 2001 grievance as untimely 

filed.  Petitioner’s grievance concerned the 2000 Workplace 

Violence Report filed by Sonnia Thomas.  The Report was dated 

September 29, 2000.  Petitioner did not file a grievance until 

April 5, 2001.  Petitioner’s grievance was untimely, and she did 

not amend it to cure any elements of untimeliness based on late 

notice. 

77.  Petitioner alleged that she suffered disparate 

treatment in the fall of 2001, by the OIG because Bonnie Lazor 

was reluctant to assist her in opening a new charge against 

Ms. Sonnia Thomas concerning the charge against Petitioner that 

Ms. Thomas had recently withdrawn.  Nonetheless, Petitioner had 

to concede that the investigation of Ms. Thomas she requested 

was opened and that Mr. Haskins only closed it after 

interviewing Petitioner.  The fact that Investigator Haskins 

closed his investigation without reaching the solution that 
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Petitioner proposed is not the decisive point.  Haskins found 

that management had already addressed the matter by a memo of 

understanding to Petitioner.  Evidence shows that Ms. Smyder 

simultaneously received a similar memo of understanding.  The 

memos of understanding do not demonstrate diseparate treatment 

or any other form of discrimination.  Under the circumstances, 

Ms. Thomas’ withdrawn allegations were moot, and Petitioner had 

no cause to pursue an action against her. 

78.  Most of the situations involving other employees are 

irrelevant to these instant proceedings because they did not 

involve Petitioner even peripherally; because none of them rise 

to the level of an unfair employment practice on the basis of 

race; and because no retaliation nexus was established.   

79.  Petitioner alleged that Barbara Jordan had a pattern 

of treating Black employees disparately, but she was unable to 

prove this allegation.  Although Petitioner presented numerous 

incidents experienced by Black employees, she failed to 

establish that Caucasian employees of the Gainesville Service 

Center received different or better treatment than did Black 

employees.  With the exception of Ms. Gandy, none of the 

employees lost any pay or benefits.  Petitioner failed to 

establish a prima facie case of disparate treatment upon racial 

grounds for any employee. 
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     80.  To establish a prima facie case for a hostile work 

environment, a petitioner must provide evidence that shows:  (a) 

she belongs to a protected group; (b) she and other Black 

employees have been subject to unwelcome harassment; (c) the 

harassment was based on a protected characteristic; (d) the 

workplace is permeated with discriminatory intimidation, 

ridicule, and insults sufficiently severe or pervasive to alter 

the terms or conditions of employment and to create an abusive 

working environment; and (e) the employer is responsible under 

either a theory of vicarious or direct liability.  Miller v. 

Kenworth of Dothan, Inc., 277 F.3d 1269 (11th Cir. 2002); 

Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. 2d 1314 (M.D. 

Fla. 2002). 

     81.  Petitioner and the other employees whom she alleged 

suffered disparate treatment are Black and thus all are members 

of a protected class.  Therfore, Petitioner has met part (a) of 

the prima facie case.  The accused harassers are members of the 

employer's management, its OIG, and its Employee Relations 

Office.  The employer is liable for their actions if it knows 

about them.  Therefore, Petitioner has met part (e) of the prima 

facie case for hostile work environment. 

82.  Petitioner has offered a litany of minor complaints 

from witnesses alleging that the treatment they received was due 
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to their race.  Petitioner, therefore, has met part (b) of the 

prima facie case. 

83.  However, to satisfy items (c) and (d), Petitioner must 

prove that she and the other employees subjectively perceived 

the conduct, and that a reasonable person objectively would find 

the conduct, at issue to be hostile or abusive.  Lawrence v. 

Wal-Mart Stores, Inc., supra.  Clearly, Petitioner and the other 

employees subjectively believe that they are victims of 

discrimination.  However, to prove that a reasonable person 

would perceive the conduct as hostile or abusive, Petitioner 

must also prove that the totality of the circumstances 

constitutes a hostile work environment, using several factors, 

including:  (1) the severity of the conduct; (2) the frequency; 

(3) whether it was physically threatening or humiliating or 

whether it was merely offensive; and (4) whether it unreasonably 

interfered with the employee’s job performance.  The conduct at 

issue must be so extreme as to amount to a change in terms and 

conditions of employment.  Farringer v. City of Boca Raton, 524 

U.S. 775 (1988).   

84.  The “bottom line” here is that Petitioner must show 

some real-world effect, as opposed to merely subjective 

speculation on the part of those who believe they have been 

discriminated against.  Even "[e]vidence that only suggests 

discrimination or that is subject to more than one 
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interpretation does not constitute direct evidence of 

discrimination."  Chambers v. Walt Disney World Co., 132 F. Supp 

2d 1356 (M.D. Fla. 2001).  See also Standard v. A.B.E.L. 

Services, Inc., 161 F.3d 1318 (11th Cir. 1998), and Merritt v. 

Dillard Paper Co., 120 F.3d 1181 (11th Cir. 1997).  Under no 

circumstances is proof that, in essence, amounts to no more than 

mere speculation and self-serving belief on the part of the 

complainant concerning the motives of the employer sufficient, 

standing alone, to establish a prima facie case of intentional 

discrimination.  See Little Republic v. Refining Co. Ltd. 924 

F.2d 93, (5th Cir. 1991); Elliott v. Group Medical & Surgical 

Service, 714 F.2d 556 (5th Cir. 1983); and Shiflett v. GE 

Finance Automation, 960 F. Supp. 1022 (W.D. Va. 1997). 

85.  To prove a prima facie case of retaliation, Petitioner 

must show the following:  (a) she engaged in statutorily 

protected expression; (b) she suffered an adverse employment 

action such as a demotion or dismissal; and (c) the adverse 

employment action was causally related to the protected 

activity.  Harper v. Blockbuster Entertainment Corp., 139 F.3d 

1385 (11th Cir. 1998). 

     86.  Petitioner claimed that she suffered “retaliation” as 

a result of her role as a witness in the Gandy investigation.  

However, the OIG investigations of Petitioner and Ms. Jordan's 

other three subordinates for the September 28-29, 2000, period 
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are not the type of protected employee activity upon which a 

retaliation claim may be based.  These investigations were in 

the nature of disciplinary action originated by the employer 

against Petitioner and the others.  They were not originated by 

discriminatory charges brought by the employees against the 

employer or its management.  Even assuming arguendo, but not 

ruling, that Petitioner's, Gandy's, Bryant's, and Covington's 

conduct in the September 29, 2000, meeting with Ms. Jordan 

constituted a protected protest against discrimination, 

Petitioner did not demonstrate in the instant proceeding that 

she suffered any adverse employment action as a result.  She was 

not demoted.  She was not dismissed.  She was not affected as to 

pay or benefits. 

     87.  Petitioner’s assertion that she made clear to her 

supervisors that she did not want to be transferred to the Call 

Center because she believed Sonnia Thomas and Karen Smyder would 

harass her is accepted.  It also is accepted that the transfer 

was proposed against her will.  However, since seven employees, 

not all of them Black, were simultaneously transferred, it is 

clear that neither Blacks nor Petitioner were singled out.  At 

worst, there may have been some personal animosity involved in 

the proposed transfer.  This is the opposite side of the 

"favoritism" coin discussed in Chandler v. Dept. of Corrections, 

supra.  Petitioner may reasonably have been perceived as a 
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disruptive employee because of what was ultimately proven to be 

her prior disruptive conduct at the September 29, 2000, 

conference.  Furthermore, Petitioner was permitted every 

opportunity to make her case against transfer to the Call 

Center, and she was not transferred to the Call Center after she 

presented her doctor’s excuse.  Neither the proposed nor the 

alternative transfer resulted in any change of pay, benefits, or 

status for her.  Therefore, there is no evidence arising from 

the proposed transfer that any Caucasian employee received 

greater consideration in assignment of position or that 

Petitioner was retaliated against by its proposal.  Also, 

Petitioner apparently did not object to her ultimate transfer.  

No racial bias, harassment, or retaliation has been shown by 

this incident. 

     88.  It was proven that Mr. Merrow did not interview 

Petitioner for promotion, but his failure to interview was not 

discovered by Mr. Merrow's superiors until after it had 

occurred, which prevents the employer's vicarious liability.  

See Miller v. Kenworth of Dothan, Inc., and Lawrence v. Wal-Mart 

Stores, Inc., both supra.  There also is no evidence that 

Mr. Merrow interviewed any Caucasian employee for that position.  

One may conjuncture that he disliked Petitioner personally, but 

no racial bias or retaliation has been shown here. 
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     89.  Petitioner received only an oral reprimand for her 

disruptive conduct during the meeting on September 29, 2000, 

after she had been a subject of the OIG investigation of that 

event and after she had been a witness in the OIG investigation 

of whether or not Ms. Gandy had made threats against Ms. Smyder 

and/or Ms. Jordan, but Petitioner's reprimand was not tied to 

her participation in the investigations.  Petitioner's reprimand 

was the result of Petitioner's own disruptive behavior.  That 

others perceived as disruptive her September 29, 2000, actions 

and her actions subsequent thereto and made management decisions 

accordingly, does not amount to retaliation. 

     90.  Most of the ill-feeling in the Gainesville Service 

Center is the result of employees not understanding that when an 

OIG investigation results in eliminating an accused person from 

certain charges, that finding also resolves the accusation 

itself and, in effect, also determines that the accusing or 

reporting employee, who started the investigatory wheels in 

motion, was mistaken, inaccurate, or just plain wrong.  It is 

not necessary for the accused employee to then file a 

grievance/request/complaint that a new OIG investigative file 

with a new number, be opened in order to prove that the 

reporting employee was mistaken, inaccurate, or just plain 

wrong.  The conclusion that the accuser was mistaken, 

inaccurate, or just plain wrong is subsumed in the result of the 
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first investigation if it does not discipline the accused 

employee.  Herein, the “tit for tat” mentality of many persons 

overwhelmed their good judgment so that minor or subordinate 

accusations and counter-accusations flew right and left, even 

after the OIG had resolved all material accusations.  Local 

management's or the OIG’s declining to make repetitive 

investigations, or to make any lengthy determination(s) 

concerning minor or immaterial accusations, or their failure to 

resolve major investigations upon mere “She said.  No, she 

said,” types of evidence, is not proof of racial discrimination, 

harassment, hostile work environment, or retaliation. 

     91.  Petitioner has failed to carry her burden of proof and 

persuasion. 

RECOMMENDATION 

     Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is 

     RECOMMENDED: 

     That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner’s Charge of Discrimination and 

Petition for Relief. 
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     DONE AND ENTERED this 3rd day of September, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of September, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
PAMELA LIGHTBOURNE, 
 
     Petitioner, 
 
vs. 
 
AFFILIATED COMPUTER SERVICES, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1651 

   
RECOMMENDED ORDER 

Pursuant to notice, this cause was heard by Linda M. Rigot, 

the assigned Administrative Law Judge of the Division of 

Administrative Hearings, on July 16, 2004, in Tallahassee, 

Florida. 

APPEARANCES 
 

    For Petitioner:  Pamela Lightbourne, pro se 
                     2724 Gemstone Lane 
                     Tallahassee, Florida  32309 
 
    For Respondent:  Samuel Zurik, III, Qualified Representative 
                     The Kullman Firm 
                     1100 Poydras Street, 1600 Energy Centre 
                     New Orleans, Louisiana  70160 
 

STATEMENT OF THE ISSUE 
 

The issue presented is whether Respondent Affiliated 

Computer Services engaged in unfair employment practices by 

discriminating and retaliating against Petitioner 

Pamela Lightbourne. 
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PRELIMINARY STATEMENT 
 
 On February 26, 2003, Petitioner Pamela Lightbourne filed 

with the Florida Commission on Human Relations an Employment 

Charge of Discrimination against Respondent Affiliated Computer 

Services, alleging that she had been discriminated against based 

upon her race and that Respondent had retaliated against her.  

On March 25, 2004, the Commission issued its Determination:  No 

Cause and its Notice of Determination:  No Cause, finding that 

there is no reasonable cause to believe that an unlawful 

employment practice has occurred.  On April 29, 2004, Petitioner 

filed with the Commission her Petition for Relief, and this 

cause was transferred to the Division of Administrative Hearings 

to conduct the evidentiary proceeding. 

 At the final hearing, Petitioner testified on her own 

behalf and presented the testimony of Bob Bradner, Zsa Zsa D. 

Ingram-Fitzpatrick, Ronald Fedd, Terri Wester-Johnson, 

Sherrell Chantelle Lee, Patricia Muth, and Mary Patricia 

Nicholson.  Bob Bradner and Patricia Muth also testified on 

behalf of the Respondent.  Additionally, Petitioner's Exhibits 

numbered 1, 8, 9, 14, 15, 17, and 18 and Respondent's Exhibits 

numbered 1, 2, 5, and 10 were admitted in evidence.    

 Both parties have submitted Proposed Recommended Orders.  

Those documents have been considered in the entry of this 

Recommended Order.    
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FINDINGS OF FACT 
 

1.  Petitioner Pamela Lightbourne is a black female who was 

employed by Respondent Affiliated Computer Services from 

sometime prior to 2002 until her voluntary resignation in 

approximately mid-2003.    

2.  Part of Respondent's business involves operating a 

federally-funded work force development program administered by 

the State of Florida.  The three-county project provides job 

training and job referrals to the unemployed.   

3.  Bob Bradner became Respondent's project leader in 

January 2002 assuming the responsibility to oversee the project 

and manage the approximately 60 employees at the three job 

sites.  At the time he was hired, Bradner had extensive 

experience in both work force development and project 

management. 

4.  When Bradner became project leader, he was advised that 

Respondent's performance was sub-standard compared to the other 

work force development programs in the State of Florida.  

Respondent was ranked 23rd out of 24 in one performance measure 

and 24th out of 24 in another.  Bradner was instructed to 

implement the necessary systematic changes to improve 

Respondent's performance. 

5.  Bradner conducted a series of process reviews over a 

one-to-two month period.  The identified needed changes would 
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affect almost all of Respondent's work force development 

employees.  Bradner determined to implement the changes 

incrementally and sequentially, as it was best to improve or 

correct one area before moving on to the next area.  He 

communicated his plans for changes at their weekly Thursday 

meetings so each of Respondent's employees would know what 

changes to expect in advance.  

6.  During 2002, Petitioner was one of Respondent's job 

development specialists, a title with generic duties applicable 

to many of the project's employees.  Petitioner's job involved 

working with employers to identify vacant positions and with job 

seekers to place them in suitable positions.  Petitioner was 

well aware of the ongoing re-organization and attendant ongoing 

changes being made in the employees' duties.   

7.  On September 4, 2002, Petitioner sent an e-mail to 

Bradner requesting that she be re-assigned to new duties.  

Bradner responded asking her what duties she would like to 

perform.  Petitioner replied on September 5 complaining about 

her present duties and listing several job functions that she 

wanted to perform.  Three of the four functions she listed 

involved working with job seekers, not employers.  She concluded 

her e-mail describing the position she wanted as follows:  "This 

position would be a resource for more than one program, 

therefore it could fall into a category with the resource room." 
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8.  Bradner responded on September 11 advising that he 

needed Petitioner to stay in her current position until he had 

made sufficient other organizational changes before he could put 

her in a different position.  However, Bradner made the decision 

at that time that he would re-assign Petitioner to the resource 

room when the time came because he thought she was requesting 

the resource room, she was qualified for the position, and the 

re-assignment met Respondent's needs.   

9.  On December 17 or 18, 2002, Petitioner was given a 

verbal reprimand for failing to submit required weekly reports 

and for failing to attend a mandatory ethics seminar.  

Petitioner admits that there were times when she failed to turn 

in the reports or turned them in late and that she did not 

attend the mandatory seminar.  Petitioner nevertheless disputed 

the basis for the reprimand and submitted to her supervisor, to 

Bradner, and to the Human Resources Manager a three-page 

rebuttal with a four-page attachment.  She requested that her 

rebuttal be placed in her personnel file.  Her rebuttal did not 

allege that she was a victim of discriminatory conduct.   

10.  Petitioner's job responsibilities changed on 

January 9, 2003.  Her job title, pay, and benefits were not 

affected.  The change in her responsibilities was not a 

demotion.  Her new duties involved screening job seekers when 

they first arrived and determining whether to provide them with 
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a quick referral for a job application or determining the 

appropriate level of service the job seeker required before 

being given referrals and referring the job seeker to the 

correct team member.  

11.  As job seekers normally first went to the resource 

room to scan the computer for job referrals, Petitioner's office 

was moved to the resource room where she would perform the 

majority of her duties.  Petitioner shared an 8-foot by 10-foot 

office located in the resource room with one other employee.   

12.  The office had its own ventilating duct that provided 

some airflow.  When Petitioner complained that the room was hot, 

Respondent provided a fan to improve circulation.  Petitioner 

and her co-worker had a table and a desk with drawers for 

storing personal items in that office.  Her desk did not have a 

telephone since her new duties did not involve calling 

employers, but she had access to a telephone.  Petitioner was 

not expected to spend much time in that office but rather was 

expected to be in the resource room itself most of the time 

assisting job seekers using the many computers in that room.   

13.  On January 29, 2003, Petitioner filed a "formal 

grievance" with Respondent, alleging that her transfer was in 

retaliation for her rebuttal to the December verbal reprimand.  

Her formal grievance did not allege that she had been 

discriminated against on any basis, including her race.  



 7

Respondent conducted an internal review of Petitioner's "formal 

grievance" but found it to be without merit.  

14.  On February 20 Petitioner requested permission to 

review her personnel file and a copy of her job description.  On 

that same day Petitioner was advised in writing that her request 

to review her personnel file was being forwarded to Teaneck, New 

Jersey, where her file was located.  Her questions concerning 

her job title and her job description were answered that same 

day.  During the approximately one month that it took for a copy 

of her file to arrive from Teaneck, Petitioner sent two more 

requests to review her file. 

15.  Although no evidence was offered as to the date on 

which Petitioner terminated her employment with Respondent, the 

record indicates that Petitioner's voluntary resignation 

occurred sometime subsequent to Respondent providing her with a 

copy of her personnel file.  At the time that Petitioner 

resigned, she completed an exit interview.  Although the 

document called for comments by the departing employee, 

Petitioner did not allege any form of discrimination or 

retaliation.  Rather, in response to the question asking whether 

she would be willing to work for Respondent again, Petitioner 

answered in the affirmative.   

16.  As part of Respondent's re-organization under Bradner 

during 2002 and early 2003, all of Respondent's employees, black 
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and white, experienced changes in their job duties.  Further, 

some white employees were required to re-locate, not just to a 

different part of the building like Petitioner, but rather to a 

different county being served by Respondent.  White employees 

were terminated due to a reduction in force during this period.  

Others were required to share offices.  

17.  As a result of the changes in Respondent's service 

delivery design and individual employee's duties implemented by 

Bradner, Respondent's performance drastically improved.  

Respondent's ranking in the State of Florida's performance 

measures improved from 24th to 2nd and from 23rd to 1st on two 

of those measures.    

18.  No employees, including Petitioner, had their duties 

changed or their work sites changed as a result of complaining 

about or disputing a reprimand or any other type of disciplinary 

decision.     

19.  Bradner and Petitioner's other supervisors did not 

mistreat Petitioner or treat her any differently than they 

treated Respondent's other employees. 

20.  Respondent has a written EEO policy prohibiting 

discrimination or harassment in the workplace. 

21.  Sixty percent of Respondent's work force is minority, 

and fifty percent of Respondent's leadership is minority. 
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CONCLUSIONS OF LAW 

22.  The Division of Administrative Hearings has 

jurisdiction over the subject matter hereof and the parties 

hereto.  §§ 120.569 and 120.57(1), Fla. Stat. 

23.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of race.  Similarly, Section 760.10(7) provides that it is 

an unlawful employment practice for an employer to discriminate 

against any person because that person has opposed an unlawful 

employment practice or has charged an employer with such a 

practice. 

24.  Petitioner alleges discrimination and retaliation by 

virtue of having her duties changed and her desk re-located to a 

small, shared office without a dedicated telephone after she 

disputed the contents of a verbal warning (reduced to writing) 

issued to her for failure to perform her duties.  Petitioner has 

failed to prove that Respondent discriminated against her and/or 

that Respondent retaliated against her. 

25.  Petitioner bears the burden of proof established by 

the Supreme Court of the United States in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and in Texas Dept. of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).  Under this well-

established case law, Petitioner bears the initial burden of 
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establishing a prima facie case of discrimination.  If a prima 

facie case is established, the burden to go forward shifts to 

the employer to articulate a legitimate, non-discriminatory 

reason for the employment action.  The employee then has the 

burden of showing that the business reason is pretextual and 

that a discriminatory reason more likely than not motivated the 

decision. 

26.  In order to establish a prima facie case, Petitioner 

must prove that (1) she is a member of a protected class, (2) 

she was qualified for her position, (3) she suffered an adverse 

employment action, and (4) she was treated less favorable than 

similarly-situated employees who were not members of her 

protected class.  Holifield v. Reno, 115 F.3d 1555 (11th Cir. 

1997).  Petitioner has failed to establish a prima facie case 

because she has failed to prove that she suffered an adverse 

employment action and that she was treated differently than 

similarly-situated employees. 

27.  For an employment action to be adverse, it must cause 

a serious and material change in the terms, condition, or 

privileges of employment.  Davis v. Town of Lake Park, Fla., 

245 F.3d 1231 (llth Cir. 2001).  Petitioner claims that she 

suffered an adverse action when her job duties were changed and 

she was required to share a small office.  It is undisputed that  
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the changes did not result in a change to her official job 

title, pay, benefits, or other material terms of employment.   

28.  Petitioner complains that she was re-located to a 

small 8-foot by 10-foot office that was hot and lacked adequate 

ventilation.  The evidence reveals that Petitioner was expected 

to spend the majority of her workday helping job seekers search 

for jobs in the resource room.  She was assigned to the resource 

room because that is where job seekers first went to search for 

job openings.  If a job seeker required additional evaluation or 

services before receiving a referral, Petitioner could interview 

that person in her office and then refer them to the appropriate 

team member.  Her office had air conditioning and ventilation; 

however, after she complained that it was stuffy, she was 

provided a fan to improve air circulation.  These conditions do 

not constitute an adverse change in the terms of employment. 

29.  Petitioner complains that sharing an office interfered 

with her work because she could not discuss confidential 

information with job seekers in private.  The only confidential 

information she identified was asking a job seeker's social 

security number if she was unable to read the number on the form 

the job seeker provided.  However, Petitioner described her 

former work space as an office cubicle.  Thus, her questioning 

of job seekers in her former work space was no more private than  
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in the 8-foot by 10-foot office, as a cubicle does not guarantee 

privacy from being overheard.   

30.  Petitioner complains that her new work space lacked a 

secure place to store personal items.  The evidence is clear, 

however, that she had desk drawers for storing personal items.  

Since Petitioner failed to present evidence as to how her new 

work space differed from her former work space, she has failed 

to show that her new work space constituted an adverse 

employment action.   

31.  Petitioner complains that she did not have a telephone 

in her new shared office.  She did, however, have access to a 

telephone.  When her duties were modified attendant to her 

assignment to assist job seekers in the resource room, she was 

no longer required to contact employers and, therefore, no 

longer had any job-related reasons for having a telephone at her 

desk.  Since she had no need for a telephone at her desk but had 

access to a telephone for, presumably, personal telephone calls, 

the lack of a personal telephone did not constitute an adverse 

change in the conditions of her employment. 

32.  Similarly, there is no evidence that Petitioner was 

treated differently from similarly-situated employees.  Other 

employees, within and without Petitioner's protected group, had 

their job duties changed, were required to re-locate  
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to new office space (some even to different counties), and, in 

some instances, were required to share offices. 

33.  Assuming arguendo that Petitioner had established a 

prima facie case, her claim still fails because Respondent has 

articulated legitimate, non-discriminatory reasons for its 

actions, and Petitioner has failed to meet her burden of showing 

that the reasons Respondent gave are a pretext for 

discrimination.  Respondent's work force development program was 

performing at a sub-standard level when Bradner was hired, and 

he was directed to improve operations and implement effective 

procedures.  In response to that instruction, Bradner 

incrementally and sequentially changed Respondent's service 

delivery system, re-locating employees, changing employees' job 

duties, and changing the flow pattern of job seekers coming to 

Petitioner's work site.  Employees were kept apprised of future 

changes at weekly meetings. 

34.  Petitioner's job was re-aligned, and she was assigned 

to duties in the resource room based upon her request to be 

given different duties in relation to the resource room.  Given 

Petitioner's specific request in her e-mails to Bradner, it was 

certainly appropriate for him to give her the duties she 

requested and assign her to the work space she suggested.   

35.  Respondent has provided a legitimate, non-

discriminatory reason for changing Petitioner's duties and her 
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work space, and Petitioner has failed to demonstrate that 

Respondent's reason is a pretext for discrimination.  Her 

greatest obstacle to establishing pretext is the fact that 

Petitioner specifically requested re-assignment to new duties 

and specifically identified the resource room in her request.  

Even if Petitioner's e-mail was not a request to be assigned to 

the resource room, as she now contends, Bradner's understanding 

of her request was reasonable.  Further, her new duties closely 

correlated with the duties she requested in her e-mail.  

36.  Lastly, Respondent's business reasons for re-locating 

and re-assigning Petitioner cannot be found to be pretextual 

since all employees experienced a change in their duties and/or 

in their work space as part of the program's re-organization. 

37.  Petitioner raised allegations in her charge of 

discrimination that were not litigated at the final hearing or 

are simply not material to the determination of this matter.  

For example, she contends that documents in her personnel file 

were falsified.  The only evidence offered to support that 

allegation concerns the date of the reprimand, i.e., whether the 

verbal reprimand was given on December 17 or 18, 2002, or 

whether the written document memorializing the verbal reprimand 

makes the reprimand a written one.  Petitioner also disputes 

that she received a copy of it although her detailed and lengthy 

response to it strongly suggests she received a copy.   
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38.  These discrepancies raised by Petitioner are neither 

material nor relevant.  The reprimand resulted in no adverse 

employment action against Petitioner.  Further, Petitioner 

admits that she did not perform those duties the reprimand 

alleges she did not perform.   

39.  In addition to claiming discrimination, Petitioner 

asserts that her move to the office in the resource room 

constituted unlawful retaliation.  Retaliation claims are 

analyzed under the same burden-shifting approach as are 

discrimination claims.  However, Petitioner's lack of evidence 

to support her allegations makes it difficult to analyze her 

claim of retaliation as a separate event from her claim of 

discrimination.  There is simply no evidence that Petitioner 

engaged in a protected activity, that she suffered an adverse 

employment action, or that there was a causal link between the 

protected activity and the adverse action.  Stavropoulos v. 

Firestone, 361 F.3d 610 (11th Cir. 2004).   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered finding 

Respondent not guilty of engaging in unlawful employment 

practices as to Petitioner and dismissing the Petition for 

Relief filed in this cause. 
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DONE AND ENTERED this 3rd day of September, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
LINDA M. RIGOT 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of September, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/
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